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OASES 

•ABGITED  AND  DETEBMINED 

UNITED  STATES  SUPREME  COURT. 


OCTOBER  TERM,  1907. 


<M)7  IT.  H.  «> 

ADELAIDE  T.  TILT,  Benjamin  B.  Tilt,  Jo- 
seph W.  Congdou,  and  John  R.  Curran,  as 
Executors  of  the  Lost  Will  and  Testament 
and  Codicil  of  Albert  Tilt,  Deceased,  Pitts. 
In  Kit., 


Error  to  at*t«  court  — Federal  question 
— bow  raised. 

1.  The  objection  that  no  Federal  right  was 
"specially  set  up  and  elaimed"  within  the 
meaning  of  U.  8.  Rev.  Stat  I  709  (U.  8. 
Comp.  Butt  1001,  p.  SIS),  governing  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court  over  itate  courts,  cannot 
successfully  be  maintained,  where  judicial 
proceedings  in  New  Jeraey  were  dearly  re- 
lied upon  in  New  York  by  executors  in  an 
"appeal  to  the  surrogate"  as  a  defense  to  the 
assessment  of  the  New  York  transfer  tax, 
although  such  right  waa  not  in  terms  stated 
to  be  one  claimed  under  the  Federal  Consti- 
tution,—especially  where  the  constitutional 
right  was  specifically  claimed  in  writing 
while  the  surrogate  still  had  the  "appeal' 
under  consideration,  and  its  denial  was  made 
the  subject  of  exceptions.* 
Judgment— of  sister  state 

and  credit. 

2.  The  full  faith  and  credit  due  tile  pro- 


-full  fsJtb 


bate  proceedings  uJ  the  New  Jersey  courts 

do  not  require  that  the  courts  of  New  York 

shall  be  bound  by  the  adjudication  of  the 

New  Jersey  courts  on  the  question  of  dom- 

IdU 

Judgment— of  sister  state— full  faltli 

and  credit. 

I.  The  conclusiveness  attending,  under  the 
New  Jersey  practice,  the  probate  of  a  will, 
the  settlement  of  the  executors'  account,  and 
the  final  distribution  of  the  estate  pursuant 
to  orders  which  the  court  made,  after  hav- 
ing decreed  that  all  those  who  had  neglect- 
ed to  bring  in  their  claims  were  forever 
barred  from  their  action  therefor  against 


the  executors,  renders  repugnant  to  the 
full  faith  and  credit  clause  of  the  Federal 
Constitution — where  no  attack  on  the  juris- 
diction of  the  New  Jersey  courts  was  made 
— the  subsequent  assessment,  under  N.  Y. 
Laws  1890,  chap.  908,  upon  the  personal 
estate  of  the  decedent  as  a  resident  of  New 
York,  of  a  succession  tax,  which,  under  !  222 


JN 

1    C 


the  Surrogate's  Court  of  the 
County  and  State  of  New  York  to  review 
a  judgment  entered  iu  pursuance  of  an  order 
of  the  Court  of  Appeals  of  that  state,  affirm- 
ing a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  First  Department,  which 
bad  in  turn  affirmed  the  order  of  the  surro- 
gate, assessing  a  succession  tax  upon  the 
prrsonal  estate  of  a  decedent.  Reversed. 
See  same  case  below  in  court  of  appeals, 
182  N.  Y.  657,  TS  N.  E.  1124. 

H 

*  Statement  by  Mr.  Justice  Moodyt  * 

This  is  a  writ  of  error  from  this  court  to 
the  surrogates'  court  of  the  county  and  state 
of  New  York,  to  review  a  judgment  entered 
in  that  court  in  pursuance  of  an  order  of 
the  court  of  appeals  of  that  state.  The 
judgment  assessed  a  succession  tax  upon 
the  personal  estate  of  Albert  Tilt,  deceased, 
upon  the  ground  that  he  was,  at  the  time  of 
his  death,  a  resident  of  the  state  of  New 
York.    Before  the  assessment  of  the  tax  the 


where  the  will  was  probated.    In  the  o 
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of  the  administration  all  the  personal  prop- 
erty, liter  paying  debts,  taxes,  and  charges 
of  administration,  was  distributed  by  the 
executors  to  the  beneficiaries  under  the  will. 
A  reversal  of  the  judgment  of  the  surrogates' 
court  is  sought  for  the  reason  that  it  did 
not  giva  full  faith  and  credit  to  the  indicia] 
proceedings  of  the  state  of  New  Jersey,  as 
required  by  the  Constitution  and  laws  of  the 
United  States. 

Mr.  William  G.  Wilson  for  plaintiffs  in 

Mr.  George  H.  Judd  for  defendant  in 


7    *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

In  the  disposition  of  this  case  ire  are  some- 
what embarrassed  by  our  ignorance  of  the 
reasons  which  controlled  the  decision  of  the 
J;  highest  court  of  the  state.  The  opinion  of 
■  the*aurrogate  was  very  brief.  His  judgment 
was  affirmed  upon  appeal  successively  by  the 
supreme  court  and  the  court  of  appeals, — In 
each  court  without  an  opinion  and  with  two 
judges  dissenting.  The  record  shows  the  fol- 
lowing facta:  Albert  Tilt  was  engaged  in 
business  aa  a  silk  manufacturer  in  Peterson, 
New  Jersey,  until  the  time  of  hie  death. 
Until  1S8S  he  was  a  resident  and  citizen  of 
Paterson.  In  that  year  he  removed  to  New 
York  city,  became  a  resident  and  citizen  of 
New  York,  and  remained  such  until  soma 
time  in  the  year  1809.  He  died  in  New  York 
on  May  2,  1900.  His  residence  and  citizen- 
ship at  the  time  of  his  death  was  in  dispute. 
For  many  years  he  had  owned  a  house  in 
New  York  City,  where  he  lived  during  the 
greater  part  of  the  year,  and  another  house 
in  Roxbury,  New  Jersey,  where  he  lived  dur- 
ing the  summer  and  early  autumn.  It  is 
contended  by  the  executors  of  his  will,  the 
plaintiffs  in  error,  that  in  the  last  year  of 
his  life  he  changed  his  domicil  from  New 
York  City  to  Roxbury,  and  that  at  the  time 
of  his  death  he  was  domiciled  in  New  Jer- 
sey. On  the  other  hand  it  is  contended  by 
the  comptroller  of  New  York,  the  defendant 
In  error,  that  his  domicil  continued  until 
his  death  to  be  in  New  York.  Upon  this 
question  the  evidence  was  conflicting. 

After  the  death  of  Mr.  Tilt,  his  will  wss 
admitted  to  probate  by  the  surrogate  of  Mor- 
ris county.  New  Jersey,  who  by  law  had  ju- 
risdiction to  do  this  if  the  testator  resided  in 
the  county  at  the  time  of  his  death.  The 
petition  for  probate  described  the  testator 
aa  "late  of  the  township  of  Roxbury,  in  said 
county,"  and  the  letters  testamentary  grant- 
ed on  May  23,  1900,  by  the  surrogate,  de- 
scribed him  as  'late  of  the  county  of  Mor- 
ris, deceased."  An  order  was  made  fixing  a 
time   within   which   creditors    must    prove 


claims  against  the  estate.  On  the  expiration 
of  this  time  a  further  order  was  made,  that 
all  creditors  who  had  neglected  to  bring  in 
their  bIsJbh  and  demands  should  "be  forever 
barred  from  their  action  therefor  against 
the  executors  of  said  deceased."  Succession 
taxes,  imposed  by  the  law  of  New  Jersey* 
and  the  law  of  the  United-States,  and  all? 
debts,  were  paid.  The  executors  presented 
their  accounts  to  the  orphans'  court  of  the 
county,  and  that  court,  acting  within  its 
jurisdiction,  on  June  20,  1901,  allowed  the 
accounts  and  directed  the  distribution  of  the 
estate,  according  to  the  terms  of  the  will. 
The  executors  made  the  distribution  in  con- 
formity with  the  court's  order,  thereby  part- 
ing with  alt  the  property  of  the  testator 
which  had  been  in  their  hands.  After  the 
distribution  had  been  accomplished,  the  state 
of  New  York  for  the  first  time  made  known 
its  claim  for  a  transfer  tax.  The  comptrol- 
ler of  the  state  filed  his  petition  with  the 
surrogate  of  the  county  of  New  York.  In 
response  to  this  petition,  on  August  10,  1901, 
Robert  Mazet  was  appointed  by  the  surro- 
gate as  appraiser,  to  fix  the  fair  market 
value  of  the  property  of  Albert  Tilt,  de- 
ceased. This  was  done  with  the  view  of  as- 
certaining the  amount  of  a  transfer  tax  due 
under  a  section  of  a  statute  providing  for 
such  a  tax  "when  the  transfer  is  by  will  of 
by  the  intestate  laws  of  this  state  from  any 
person  dying  seised  and  possessed  of  the 
property  while  a  resident  of  the  state."  On 
March  0,  1903,  Mazet  filed  his  report  in  the 
surrogate's  court.  The  material  part  of  this 
report  was:  First,  that  the  net  personal 
property  of  the  deceased  "subject  to  tax 
herein"  was,  at  the  time  of  his  death,  of  the 
fair  market  value  of  $1,060,951.22;  second, 
that  Tilt  was  a  resident  of  New  York  CI  ty  at 
the  time  of  bis  death;  third,  that  he  left  a 
will  which  had  been  "duly  admitted  to  pro- 
bate in  the  surrogate's  court  of  the  county 
of  Morris,  state  of  New  Jersey;"  fourth, 
after  stating  the  disposition  of  hie  prop- 
erty made  by  the  testator  by  this  will,  the 
report  appraised  the  estate  "subject  to  tax 
herein"  at  its  fair  market  value  at  the 
amount  already  stated.  On  June  IS,  1903, 
the  surrogate  entered  an  order  adopting  the 
value  of  the  property  reported  by  the  ap- 
praiser and  assessing  the  amount  of  the 
transfer  tax  specifically  on  each  bequest  con- 
tained in  the  will  The  total  tax  amounted 
to  about  113,000.  On  August  10,  1903,  a 
paper,  entitled  "Appeal  to  the  Surrogate." 
was  filed  by  the  executors.  This  paper  gave* 
notice  of  en 'appeal  to  the  surrogate  from* 
the  appraisement,  assessment,  and  determi- 
nation of  the  transfer  tax,  and  from  toe  sur- 
rogate's own  order  of  June  IS.  The  only 
ground  Of  appeal  which  need  be  stated  hen 
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It  the  fifth,  which  alleged  "that  the  right 
to  assess  or  Impose  a  tax  under  the  laws  of 
the  state  of  New  York  upon  the  transfer  of 
the  property  of  the  testator,  if  there  ever 
was  any  such  right,  was  barred  before  the 
commencement  of  this  proceeding,  by  a  de- 
cree of  the  orphans'  court  of  Morris  county, 
New  Jersey,  a  court  of  competent  jurisdic- 
tion, made  on  the  fiDth  day  of  February, 
1901,  barring  all  claims  against  the  said 
testator  or  his  estate  which  had  not  been 
presented  and  proved  to  said  executors,  pur- 
suant to  public  notice  heretofore  given  and 
published,  as  prescribed  by  the  laws  of  the 
state  of  New  Jersey;  and  by  the  further 
decree  of  the  same  court,  made  on  the  20th 
day  of  June,  1901,  directing  the  distribu- 
tion of  the  estate  of  said  testator  in  the 
hands  of  said  executors,  according  to  the 
terms  of  the  will  of  the  said  Albert  Tilt,  de- 
ceased; in  obedience  to  which  the  said  ex- 
ecutors, without  any  notice  or  knowledge  of 
any  claim  or  liability  for  the  payment  of  a 
transfer  tax  under  the  laws  of  the  state  of 
Hew  York,  distributed  the  said  estate,  so 
that  there  was  not,  at  the  time  of  the  com- 
mencement of  this  proceeding,  and  is  not 
now,  any  property  of  the  said  estate  In  the 
hands  of  said  executors.'*  It  waa  then 
agreed  by  counsel  that  the  surrogate  should 
determine  on  affidavits  whether  or  not  Al- 
bert Tilt  was  a  resident  of  New  York  at 
the  time  of  his  death.  Pending  the  consid- 
eration of  this  question  the  executor  request- 
ed in  writing  certain  findings  of  facts  and 
conclusion*  of  law,  of  which  only  two  need 
be  stated  here.  They  are  as  follows:  (2) 
"Under  the  Constitution  of  the  United 
States  full  faith  and  credit  must  be  given 
to  the  probate  of  said  will  and  codicil  of  said 
Albert  Tilt  in  the  state  of  New  Jersey,  and 
to  the  accounting  and  distribution  made  by 
his  executors  under  the  decree  of  the  or- 
phans' court  of  Morris  county,  in  said  state, 
Of  the  estate  of  said  Albert  Tilt  a*  a  resi- 
gdsnt  of  New  Jersey  at  the  time  of  his 
*  death."  (3)  "None  of  the  personal* estate 
of  said  Albert  Tilt  is  subject  to  the  pay- 
ment of  a  transfer  tax  under  the  laws  of 
the  state  of  New  York,  excepting  only  such 
of  his  personal  estate  as  was  actually  within 
the  state  of  New  York  at  the  time  of  his 
death."  These  requests  were  refused  by  the 
surrogate,  who,  in  a  short  oplnfon,  found  as 
a  fact  that  Tilt  was  a  resident  of  New  York 
at  the  time  of  his  death,  and  ruled  that  his 
personal  estate,  wherever  situated,  was  sub- 
ject to  the  payment  of  a  transfer  tax  under 
the  laws  of  New  York.  An  order  was  ac- 
cordingly entered  affirming  the  order  of  June 
19.  Thereupon  the  executors  filed  excep- 
tions, the  last  two  of  which  were  as  follows: 
t20|  "To  the  refusal  of  the  said  surrogate 
to  find,  as  a  conclusion  of  law,  that,  tinder 


the  Constitution  of  the  United  States,  full 
faith  and  credit  must  be  given  to  the  pro- 
bate of  said  will  and  codicil  of  said  Albert 
Tilt  in  the  state  of  New  Jersey,  and  to  the 
accounting  and  distribution  made  by  his  ex- 
ecutors under  the  decree  of  the  orphans'  court 
of  Morris  county  in  said  state,  of  the  estate  of 
said  Albert  Tilt  as  a  residsnt  of  New  Jer- 
sey at  the  time  of  his  death.  (21)  To  the 
refusal  of  the  said  surrogate  to  find,  aa  a 
conclusion  of  law,  that  none  of  the  personal 
estate  of  said  Albert  Tilt  is  subject  to  the 
payment  of  a  transfer  tax  under  the  laws 
of  the  state  of  New  York,  excepting  only 
such  ol  his  personal  estate  as  was  actually 
within  the  state  of  New  York  at  the  time 
of  bis  death."  An  appeal  was  then  taken, 
and,  as  already  stated,  the  action  of  the 
surrogate  was  affirmed  by  the  supreme  court 
and  the  court  of  appeals.  The  proceedings 
before  the  surrogate  ars  somewhat  fully  set 
forth,  because  it  is  contended  that  no  Fed- 
eral question  was  properly  and  seasonably 
raised  In  the  state  courts.  We  think,  how- 
ever, that  a  right  under  the  Constitution  of 
the  United  States  was  specially  set  np  and 
claimed  by  the  executors,  aa  required  by  ( 
700  of  the  Revised  States  (U.  8.  Comp.  Stat, 
1001,  p.  675),  and  denied  by  the  highest 
court  of  the  state,  and  that  therefore  we 
have  authority  to  re-examine  the  decision, 
ft  appears  clearly  in  the  paper  entitled 
"Appeal  to  the  Surrogate"  that  the  execu- 
tors relied  upon  the  judicial  proceedings  in 
New  Jersey  as  a  defense  to  the  assessment* 
of'the  New  York  tax.  They  "specially  set- 
up  and  claimed"  a  right  under  those  pro- 
ceedings, though  It  was  not  In  terms  stated 
to  ba  a  right  claimed  under  the  Constitu- 
tion. This,  in  the  case  of  a  judgment  of  tbe 
court  of  another  state,  has  been  held  to  be 
a  sufficient  compliance  with  the  statute. 
Great  Western  Teleg.  Co.  v.  Purdy,  162  U, 
S.  320,  40  L.  ed.  986,  10  Sup.  Ct  Rep.  810) 
Bell  v.  BelL  181  U.  S.  170,  46  L.  ed.  804,  21 
Sup.  Ct.  Rep.  0S1 ;  Andrews  v.  Andrews,  188 
U.  S.  15,  47  L.  ed.  308,  21  Sup.  Ct.  Rep. 
237;  and  tee  the  remark  of  the  Chief  Jus- 
tice in  Mutual  L.  Ins.  Co.  v.  UcOrew,  IBS 
U.  S.  291,  at  page  811,  47  L.  ed.  430,  at 
page  486,  63  L.R.A-  33,  23  Sup.  Ct  Rep. 
376.  Moreover,  while  the  surrogate  still  had 
the  appeal  under  consideration  and  undecid- 
ed, requests  in  writing  were  made  to  him 
which  clearly  and  specifically  set  np  the 
claim  that  the  full  faith  and  credit  due, 
under  the  Constitution,  to  the  judicial  pro- 
ceedings of  the  state  of  New  Jersey,  forbade 
the  assessment  of  the  tax.  These  requests 
were  entertained  and  the  claim  denied  by 
the  surrogate  and  an  exception  taken.  Upon 
the  record  thus  made  an  appeal  was  taken, 
and  in  the  disposition  of  the  appeal  the  Fed- 
eral question  waa  necessarily  passed  upon 
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by  the  highest  court  of  the  state,  whose  de- 
cision, therefore,  we  may  re-examine. 

That  reexamination,  however,  must  be 
confined  to  the  single  question  whether,  by 
the  assessment  of  the  tax,  full  faith  and 
credit  has  been  denied  to  the  judicial  pro- 
ceedings of  the  state  of  New  Jersey,  in 
violation  of  article  4,  S  1,  of  the  Constitu- 
tion. In  the  consideration  of  this  question, 
the  first  inquiry  which  presents  itself  is 
whether  the  adjudication  of  the  Hew  Jersey 
court,  that  Tilt  was,  at  the  time  of  his 
death,  a  resident  of  New  Jersey,  was  conclu- 
sive upon  the  state  of  New  York,  a  stran- 
ger to  the  proceedings.  If  it  was,  that  is 
the  end  of  the  case;  because  then  New 
York  could  not  take  the  first  step  neces- 
sary to  bring  the  estate  within  the  provision 
of  the  tax  law  of  that  state.  But,  upon 
principle  and  authority,  that  adjudication, 
though  essential  to  the  assumption  of  juris- 
diction to  grant  letters  testamentary,  was 
neither  conclusive  on  the  question  of  domi- 
cil,  nor  even  evidence  of  it  in  a  collateral 
proceeding.    Thormann  v.  Frame,  170  U.  S. 

g  350,  M  L.  ed.  SOD,  20  Sup.  .Ct.  Rep.  440; 

*  Ovorby  T.  Gordon,  177  U.  S.  814,  44  L.  ad. 
741,  20  Bup.  Ct  Rep.  003;  DalHnger  v. 
Richardson,  170  Mass.  77,  67  N.  E.  224, 
and  see  Mutual  Ben.  L.  Ins.  Co.  t.  Tisdale, 
91  U.  S.  238,  23  L.  ed.  314;  De  Mora  v. 
Concha,  L.  It.  29  Ch.  Div.  208,  Affirmed  in 
L.  R.  11  App.  Caa.  041;  Brigham  v.  Fayer- 
weathor,  140  Mass.  411,  6  N.  E.  280.  The 
difference  in  the  effect  of  a  judgment  on  the 
res  before  the  court  and  of  the  adjudication 
of  the  facts  on  which  the  judgment  Is  based 
is  pointed  out  by  Mr.  Justioe  Holmes  in 
the  last  case.  In  an  opinion  holding  that 
a  decree  of  a  probata  court  admitting  a 
will  to  probate  was  not,  on  an  issue  be- 
tween parties,  one  of  whom  was  not  a  party 
to  the  probate  proceedings,  competent  evi- 
dence of  the  testator's  mental  capacity,  he 
said:  "A  judgment  in  rem  is  an  act  of  the 
sovereign  power;  and,  as  such,  its  effects 
cannot  be  disputed;  at  least,  within  the 
jurisdiction.  If  a  competent  court  declares 
a  vessel  forfeited,  or  orders  it  sold  free  of 
all  claims,  or  divorces  a  couple,  or  estab- 
lishes a  will,  ...  a  paramount  title  is 
passed,  the  couple  Is  divorced,  the  will  is 
established  as  against  all  the  world,  whether 
parties  or  not,  because  the  sovereign  has 
•aid  that  it  shall  be  so.  ...  But  the 
same  is  true  when  the  judgment  is  that 
A  recover  a  debt  of  B.  The  public  force  is 
pledged  to  collect  the  debt  from  B,  and  no 
one  within  the  jurisdiction  can  oppose  it. 
And  It  does  not  follow  in  tike  former  case 
any  more  than  in  the  latter,  nor  is  it  true, 
that  the  judgment,  because  conclusive  on  all 
the  world  in  what  we  may  call  its  legisla- 
tive effect,  la  equally  conclusive  upon  all 


as  an  adjudication  of  the  facts  upon  which 
it  is  grounded.  On  the  contrary,  those  judg- 
ments, such  as  sentences  of  prize  courts,  to 
which  the  greatest  effect  has  been  given  in 
collateral  proceedings,  are  said  to  be  conclu- 
sive evidence  of  the  facts  upon  which  they 
proceed  only  against  parties  who  were  en- 
titled to  be  heard  before  they  were  rendered. 
.  .  .  We  may  lay  on  one  side,  then,  any 
argument  baaed  on  the  misleading  expres- 
sion that  all  the  world  are  parties  to  a  pro- 
ceeding in  rem.  This  does  not  mean  that  all 
the  world  are  entitled  to  be  heard ;  and,  as 
strangers  in  interest  are  not  entitled  to  be 
heard,  there  Is  no  reason  why  they  should  beg 
bound  by  *the  findings  of  fact,  although* 
bound  to  admit  the  title  or  status  which 
the  judgment  establishes."  We  think  that 
this  quotation  expresses  the  correct  rule  and 
that  it  Is  sustained  by  the  decisions  of 
this  court.  Applying  it  here,  it  follows  that 
the  full  faith  and  credit  due  to  the  proceed- 
ings  of  the  New  Jersey  court  do  not  require 
that  the  courts  of  New  York  shall  be  bound 
by  its  adjudication  on  the  question  of  dom- 
ieil. On  the  contrary.  It  is  open  to  the 
courts  of  any  state,  in  the  trial  of  a  collat- 
eral issue,  to  determine,  upon  the  evidence 
produced,  the  true  domieil  of  the  deceased. 
But  assuming  that  the  New  York  court 
had  the  right  to  determine,  and  determined 
rightly,  the  domieil  of  the  deceased,  what 
then!  The  grievance  here  Is  not  the  find- 
ing that  Mr.  Tilt  died  a  resident  of  New 
York.  It  is  the  assessment,  based  upon 
that  finding,  of  a  transfer  tax  upon  the 
legacies  contained  in  his  will.  The  real 
question  in  the  case  is  whether  the  assess- 
ment of  that  tax  by  the  state  of  New  York 
la  consistent  with  the  full  faith  and  credit 
required  by  the  Constitution  to  be  given 
to  the  judicial  proceedings  of  another  state. 
After  the  will  had  been  allowed  and  letters 
testamentary  had  been  issued  by  the  New 
Jersey  surrogate,  the  executors  named  in 
the  will  took  possession  of  all  the  personal 
property  of  the  testator  (the  real  property 
not  being  concerned  in  this  litigation)  and 
began  to  administer  It  in  accordance  with 
the  terms  of  the  will  and  under  the  direction 
of  the  court.  That  property,  appraised  at 
about  $1,000,000,  consisted  of  bank  deposits 
almost  entirely  in  New  Jersey  banks,  life 
insurance  policies,  a  few  small  mortgages, 
notes,  and  accounts  receivable,  furniture, 
horses,  and  carriages,  and  (constituting  mora 
than  eight  tenths  of  the  whole  of  the  per- 
sonal estate)  stock  in  New  Jersey  corpora- 
tions. A  limit  of  time  was  fixed  for  the 
presentation  of  claims  against  the  estate, 
at  the  expiration  of  which  it  was  decreed 
that  all  creditors  who  had  neglected  to 
bring  In  their  demands  should  be  barred 
from  any  action  thereon  against  the  sxsCB* 
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ton.  What  *u  than  dona  appear*  in  an 
f  affidavit  of  a  witness,  which  waa  agreed  by 
•  counsel  in*the  hearing  before  the  New  York 
■arrogate  to  show  the  (acta.  The  affidavit 
la  in  part  aa  followa:  "Said  executors  ac- 
counted aa  such  In  the  orphans'  court  of 
■aid  Morris  county.  Hew  Jersey,  which  court 
had  jurisdiction  under  the  laws  of  New 
Jersey  to  entertain  such  accounting  and  to 
direct  final  distribution  of  the  estate  of 
said  testator  thereon,  and  such  proceedings 
wore  thereupon  had  that  on  June  SO,  1901, 
a  decree  was  made  in  said  orphans'  court 
by  the  jndge  presiding  therein,  finally  set- 
tling and  allowing  the  accounts  of  said  ex- 
ecutors, and  directing  the  distribution  of 
the  balance  of  the  estate  of  said  Albert 
Tilt  remaining  in  the  hands  of  said  executors 
according  to  the  terms  of  said  will.  There- 
upon and  prior  to  August,  1901.  such  dis- 
tribution was  made  by  said  executors  pur- 
suant to  the  terms  of  said  will,  in  con- 
formity with  the  direction  of  said  decree, 
and  thereafter  there  remained  in  the  hands 
of  said  executors  no  money  or  personal 
property  whatsoever  of  the  estate  of  said 
Albert  Tilt." 

Thus,  executors  appointed  by  a  court  hav- 
ing, upon  the  face  of  the  record,  authority 
to  make  the  appointment,  had  accounted  for 
the  property  which  had  come  into  their 
hands  to  the  court  having  jurisdiction,  un- 
der the  laws  of  the  state,  to  pass  on  the 
accounts,  and,  without  knowledge  of  any 
claim  by  the  state  of  New  York,  had,  by 
the  direction  of  the  court,  acting  within  it* 
jurisdiction,  paid  out  the  whole  estate  to 
those  who  were  entitled  to  it  by  the  will. 
All  that  was  done  by  the  executors,  and  all 
that  was  received  by  the  beneficiaries  in 
the  disposition  of  the  estate,  was  done  and 
received  by  orders  of  court,  duly  entered 
.  fat  the  course  of  judicial  proceedings.  For 
the  purpose  of  enabling  the  executors  to 
distribute  the  estate  with  safety  to  them- 
selves, in  accordance  with  a  common  prac- 
tice in  the  settlement  of  the  estate  of  de- 
ceased persons,  and  under  authority  con- 
ferred by  the  laws  of  the  state,  the  court, 
prior  to  the  distribution,  had  decreed  that 
all  those  who  had  neglected  to  bring  in  their 
claims  should  be  "forever  barred  from  their 
action  therefor  against  the  executors  of  the 
gdeeuaaed."  Upon  these  facts,  does  the  assess- 
>  ment  of  this  'transfer  tax  by  the  state  of 
New  York,  by  whose  laws  the  tax  thus  as- 
sessed is  made  a  lien  on  the  property  trans- 
ferred and  a  personal  obligation  of  the 
transferee  and  the  executors  (Laws  of  1SBB, 
chap.  90S,  f  222),  give  the  full  faith  and 
credit  to  which  these  judicial  proceedings 
are  entitled?  The  answer  to  this  question 
depends  upon  the  nature  of  the  proceedings 
and  their  effect  upon  the  rights  of  those  per- 


sons who  were  not  parties  or  privies  to 
them.  If  they  are  binding  upon  such  per- 
sons, the  state  of  New  York  may  not  levy 
a  tax  upon  property  which  has  been  trans- 
ferred free  from  the  burden,  and  impose 
a  personal  liability  on  the  executors,  who 
have  been  declared  forever  exempt  from  all 
demands  against  the  estate.  The  enforce- 
ment of  the  claim  for  such  a  tax  against  the 
property,  against  the  distributees  of  the 
property,  and  against  those  who  have  dis- 
tributed it,  under  the  direction  of  the  court, 
and  with  its  assurance  that  no  claims 
against  them  shall  longer  exist,  is  plainly  in- 
consistent with  the  judicial  proceedings  of 
which  the  property  has  been  administered. 
Is,  then,  the  nature  of  the  proceedings  such 
that  they  are  binding  not  only  upon  those 
who  were  parties  or  privies  to  them,  but 
upon  all  others  as  well! 

When  the  owners  of  property  die,  that 
property,  under  the  conditions  and  restric- 
tions of  the  law  applicable,  la  transmitted  to 
their  successors  named  by  their  wills  or  by 
the  laws  regulating  inheritance  in  eases  of 
intestacy.  For  a  suitable  time  it  is  essen- 
tial that  the  property  should  remain  under 
the  control  of  the  state,  until  all  just 
charges  against  it  can  be  discovered  and 
paid,  and  those  entitled  to  it  as  new  owners 
can  be  ascertained.  It  is  in  the  public  inter- 
est that  the  property  should  come  under 
the  control  of  the  new  owners,  after  such 
delays  only  as  will  afford  opportunity  for 
investigation  and  hearing  to  guard  against 
mistake,  injustice,  or  fraud.  It  is  the  duty 
of  the  sovereign  to  provide  a  tribunal,  under 
whose  direction  the  just  demands  against 
the  estate  may  be  determined  and  paid, 
the  succession  decreed,  and  the  estate  de- 
volved to  those  who  are  found  to  ha  en-g 
titled  to  it.  Sometimes  this  duty  is  •per** 
formed  by  conferring  jurisdiction  upon  a 
single  court  and  sometimes  by  dividing  the 
jurisdiction  among  two  or  three  courts.  The 
courts  may  be  termed  ecclesiastical,  probate, 
orphans',  surrogate,  or  equity  courts.  The 
jurisdiction  may  be  exercised  exclusively  in 
one,  or  divided  among  two  or  more,  as  the 
sovereign  shall  determine.  But  somewhere 
the  power  must  exist  to  decide  finally,  aa 
against  the  world,  all  questions  which  arise 
in  the  settlement  of  the  succession.  Mis- 
takes may  occur  end  sometimes  do  occur, 
but  it  is  better  that  they  should  be  en- 
dured than  that,  in  a  vain  search  for  in- 
fallibility, questions  shall  remain  open  in- 
definitely. As  was  said  by  Mr,  Justice 
Bradley,  speaking  on  this  subject  in  Broder- 
ick's  Will  (Kietey  v.  McGlynn)  21  WalL 
603, p.  510, 22  Led.  5B9,p.  605:  "The world 
must  move  on  and  those  who  claim  an  in- 
terest in  persons  and  things  must  be  charged 
with  knowledge  of  their  status  and  eondi- 


,,  Google 


88  SUPREME  OOUBT  REPORTER. 


Oct.  Toot, 


tlon  and  of  the  vicissitude!  to  which  they 
ire  subject.  This  is  the  foundation  of  all 
judicial  proceedings  in  rem."  It  is  there- 
fore within  the  power  of  the  sovereign 
to  give  to  its  courts  the  authority,  while 
settling  the  succession  of  estates  in  their 
possession,  through  their  officers,  the  ex- 
ecutors or  administrators,  to  determine 
Anally,  as  against  the  world,  all  ques- 
tions which  arise  therein.  Qrignon  v.  As- 
tor,  £  How.  319,  II  L.  ed.  283,  per  Bald- 
win, J.,  p.  338 ;  Beauregard  v.  New  Orleans, 
IB  How.  497,  10  L.  ed.  469;  Foulke  v.  Zim- 
merman, 14  Wall.  113,  20  L.  ed.  785;  Board 
of  Public  Works  t.  Columbia  College,  17 
Wall.  621,  21  L,  ed.  687;  Broderiek's  Will 
{Kieley  v.  McOlynn)  21  Wall  503,  22  L.  ad. 
699;  Simmons  v.  Saul,  138  U.  8.  439,  34  L. 
ad.  1004, 11  Sup.  Ct.  Rep.  369;  Byers  v.  Mc- 
Auley,  149  U.  S.  608, 37  L.  ed.  867, 13  Sup.  Ct. 
Rep.  90S;  Goodrich  v.  Ferris,  140  Fad.  844; 
Loring  v.  Steineman,  1  Met.  204;  Kellogg  v. 
Johnson,  38  Conn.  269;  State  r.  Blake,  69 
Conn.  64,  36  Atl.  1019;  Exton  ▼.  Zule,  14  N. 
J.  Eq.  001 ;  Search  v.  Search,  27  N.  J.  Eq. 
137;  Harlow  v.  Harlow,  60  Me.  448;  Ladd 
t.  Weiskopi,  62  Minn.  29,  69  L.R.A.  780,  64 
N.  W.  99. 

In  respect  to  the  settlement  of  the  suc- 
cessions to  property  on  death  the  states  of 
the  Union  are  sovereign  and  may  give  to 
their  judicial  proceedings  such  conclusive  of- 
fset, subject  to  the  requirements  of  due  proc- 
ess of  law  and  to  any  other  constitutional 

£  limitation  which  may  be  applicable. 

*  *But  though  a  state  may  attach  to  the  ju- 
dicial proceedings  of  the  courts  through 
which  the  devolution  of  the  estates  of  de- 
ceased persons  is  accomplished,  the  con- 
clusive effect  which  has  been  described,  it 
may  not  choose  to  do  so,  or  may  choose  to 
do  so  only  in  respect  of  part  of  the  adjudica- 
tions made  in  the  course  of  the  settlement 
of  the  succession.  It  may,  for  instance, 
ehoose  to  regard  the  probate  of  a  will  or  the 
grant  of  letters  of  administration  as  con- 
clusive on  all,  and,  on  the  other  hand,  to  re- 
gard an  order  of  distribution  as  open  to  at- 
tack tn  a  collateral  proceeding  by  those  who 
were  not  parties  to  it.  The  extant  to  which 
such  proceedings  shall  be  held  conclusive  Is  a 
nutter  to  be  determined  by  each  state  ac- 
cording to  its  own  views  of  public  policy. 
The  variation  in  practice  In  the  different 
states  is  considerable  and  no  good  purpose 
would  be  served  by  considering  them.  It  is 
enough  to  Instance  that  In  the  states  of  Con- 
necticut and  Massachusetts,  according  to  the 
eases  just  cited,  a  decree  of  distribution  is 
binding  upon  all,  while  in  the  state  of  Hew 
York  it  appears  not  to  be  binding  on  one 
who  was  not  a  party  to  it.  Re  Killan,  172 
N.  Y.  647,  63  L.R.A.  90,  65  N.  E.  061. 
When,  therefore,  we  come  to  consider  what 


faith  and  credit  'dust  be  given  to  these  judi- 
cial proceedings  of  New  Jersey,  we  must  first 
ascertain  what  effect  that  state  attaches  to 
them.  The  statute  enacted  to  carry  into 
effect  the  constitutional  provision  provided 
that  they  should  have,  in  any  court  within 
the  United  States,  such  faith  and  credit  "as 
they  have  by  law  or  usage  In  the  courts  of 
the  state  from  which  they  are  taken.''  Act 
May  26,  1790  [1  Stat,  at  L.  122,  chap.  II], 
now  J  900,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  677).  They  can  have  no  greater  or 
lees  or  other  effect  in  other  courts  than  In 
those  of  their  own  state.  Cheever  v.  Wilson, 
9  Wall.  108,  19  L.  sd.  604;  Board  of  Public 
Works  v.  Columbia  College,  17  Wall.  621, 
21  L.  ed.  687;  Robertson  v.  Pickrell,  109 
U.  S.  608, 27  L.  ed.  1049,  3  Sup.  Ct.  Rep.  407 ; 
Hancock  Nat.  Bank  v.  Farnum,  176  U.  a 
040,  44  L.  ed.  019,  20  Sup.  Ct  Rep.  000. 
In  ascertaining,  on  a  writ  of  error  to  a  state 
court,  what  credit  is  given  to  these  judicial 
proceedings  by  the  laws  and  usage*  of  the 
state  of  New  Jersey,  we  are  limited  to  the 
evidence  on  that  subject  before  the  court 
whose  judgment  we  are  reviewing.  Hanley 
v.  Donoghue,  116  U.  S.  I,  29  L.  ed.  630,  6» 
Sup.  Ct  Rep.  242; 'Chicago  ft  A.  R.  Co.  v.* 
Wiggins  Ferry  Co.  119  U.  S.  622,  30  L.  ed. 
622,  7  Sup.  Ct.  Rep.  398.  The  only  evidenss 
upon  this  point  was  In  an  affidavit  of  an 
attorney  and  counselor  at  law  of  that  state. 
The  evidence  is  meagre  and  not  entirely  sat- 
isfactory and  conclusive.  It  was,  however, 
uncontradicted.  It  tended  to  show  that  the 
surrogate  had  jurisdiction  to  probate  the 
will  and  issue  letters  testamentary,  and  that 
the  probate  and  issue  of  letters  could  not  be 
impeached  in  a  collateral  proceeding;  that 
the  surrogate  had  "under  the  taws  of  New 
Jersey  full  and  competent  jurisdiction"  to 
make  the  order  limiting  the  time  for  cred- 
itors of  the  estate  to  bring  in  their  demands, 
and  the  subsequent  order  that  all  who  had 
neglected  to  do  so  "should  be  forever  barred 
from  their  action  therefor  against  the  exec- 
utors of  said  deceased;"  that  the  acts  of  the 
surrogate  cannot  be  Impeached  collaterally, 
and  that  the  orphans'  court  had  jurisdiction 
under  the  laws  of  New  Jersey  "to  direct 
final  distribution  of  the  estate  of  said  testa- 
tor," and  it  cited  four  cases  from  the  New 
Jersey  reports  (Re  Coursen,  4  N.  J.  Eq.  408) 
Quidort  v.  Pergeaux,  IB  N.  J.  Eq.  472 ;  Ryno 
v.  Ryno,  27  N.  J.  Eq.  622 ;  and  Re  Straub,  49 
N.  J.  Eq.  204,  24  Atl.  609).  In  relying  upon 
evidence  of  this  kind  we  are  quite  aware 
that  we  may  not  ascertain  with  the  preci- 
sion which  might  be  desired  the  credit  which 
the  state  of  New  Jersey  attaches  to  these 
judicial  proceedings.  Bu^  it  Is  all  that  we 
can  have.  We  think  that  we  may  safely  In- 
fer from  it  that  the  order  of  the  surrogate 
barring  all  creditors  who  had  failed  to  bring 
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fa  tin  demand  from  any  further  claim 
•gainst  the  executor*  was  binding  upon  all. 
It  WM  an  order  which  he  had  "full  and 
competent  authority  to  make,"  and  it  was 
one  of  the  acta  which  could  not  be  impeached 
collaterally.  We  think,  also,  that  the  juris- 
diction to  direct  a  final  distribution  means 
a  distribution  which  shall  be  final,  so  far,  at 
least,  as  any  person  having  a  demand  against 
the  estate  is  concerned.  If  we  have  dis- 
cerned correctly  the  effect  which  New  Jer- 
sey gives  to  these  judicial  proceedings,  it  is 
obvious  that  the  assessment  of  this  tax  de- 
nies them  full  faith  and  credit  in  two  re- 
st spects:  First,  in  seeking  a  part  of  an  estate 
•  Which  has  been  Anally  distributed  to  those 
who  were  entitled  to  it  under  the  will;  and, 
second,  in  fixing  a  personal  responsibility 
for  the  tax  upon  the  executors  who  had  been 
conclusively  exonerated  from  such  a  liability. 
Up  to  this  point  it  has  been  assumed  that 
the  New  Jersey  court  had  jurisdiction  to 
probate  the  will  and  administer  the  estate, 
and  what  has  been  said  upon  the  effect  of 
the  judicial  proceedings  has  been  based  upon 
that  assumption.  When,  however,  full  faith 
and  credit  is  demanded  for  a  judgment  in 
the  courts  of  other  states,  an  inquiry  into 
the  jurisdiction  is  always  permitted,  and  if 
it  be  shown  that  the  proceedings  relied  upon 
were  without  the  jurisdiction  of  the  court, 
they  need  not  be  respected.  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  897; 
Thonnann  v.  Frame,  176  U.  8.  360,  44  L.  ed. 
600,  20  Sup.  Ct.  Rep.  440,  and  cases  cited. 
The  defendant  in  error,  acting  upon  this 
well-settled  rule,  might  have  attacked  the 
jurisdiction  of  the  New  Jersey  courts,  and 
thus  brought  forward  for  consideration  many 
important  questions  which,  in  the  view  we 
take  of  the  case,  need  not  even  be  stated. 
But  there  was  no  attempt,  except  in  argu- 
ment here,  to  deny  the  right  of  the  New 
Jersey  court  to  act  upon  the  paper  writing 
purporting  to  dispose  of  the  estate  of  Tilt, 
and,  by  admitting  it  to  probate,  to  convert 
it  into  an  operative  will-  It  is  true  that,  as 
a  basis  of  assessing  transfer  taxes,  it  was 
proved  that  Tilt  was  a  resident  of  New  York 
at  the  time  of  his  death,— a  fact  which 
would  be  relevant  to  the  question  of  jurisdic- 
tion. But  that  fact  was  not  proved  or  used 
for  the  purpose  of  Invalidating  tne  proceed- 
ing* taken  in  probating  the  will  and  admin- 
istering the  estate.  On  the  contrary,  the 
taxes  were  based  upon  the  provisions  of  the 
instrument,  which  derived  alt  its  authen- 
ticity as  a  will  and  all  its  capacity  to  trans- 
mit property  from  the  judicial  proceedings 
in  New  Jersey.  It  appears  conclusively  from 
the  action  taken  in  the  New  York  surrogate 
eourt  that  there  was  no  attempt  to  declare 
the  New  Jersey  proceedings  void  because  they 
war*  taken  without  jurisdiction.    In  the  ap- 


praiser's report  it  Is  said  that  the  deceased 
had  left  a  will  "which  was  duly  admitted  tag 
probate  in*the  surrogate's  court  of  the  eoun-* 
ty  of  Morris,  state  of  New  Jersey,  and  that 
letters  testamentary  were  issued  by  said  sur- 
rogate court''  The  specific  legacies  and  the 
disposition  of  the  residue  of  the  estate  were 
then  stated.  The  surrogate,  in  assessing  the 
taxes,  assessed  them  specifically  on  the  bene- 
ficiaries, giving  their  respective  names  and 
the  values  of  the  property  they  respectively 
took  under  the  will  Two  life  estates  and 
several  remainders,  created  by  the  will,  were 
valued  appropriately  and  the  taxes  assessed 
accordingly.  All  this  is  utterly  inconsistent 
with  an  attack  upon  the  jurisdiction,  and 
we  need  not  consider  whether  it  could  have 
been  made  with  success. 

It  is  quite  obvious  that  what  was  dons 
here  was  the  assessment  by  one  state  of  tax- 
es upon  transfers  of  personal  property,  tak- 
ing effect  under  the  laws  of  another  state, 
entirely  regardless  of  the  situs  of  the  prop- 
erty transferred.  This  suggests  grave  con- 
stitutional questions,  which  we  cannot  con- 
sider because  they  were  not  properly  and 
seasonably  raised  in  the  court  below. 

For  the  foregoing  reasons  we  think  that 
the  judgment  below  denied  to  the  New  Jer- 
sey proceedings  the  full  faith  and  credit  to 
which  they  were  entitled  by  the  Constitu- 
tion and  laws  of  the  United  States,  and  ac- 
cordingly it  is  reversed. 

Mr.  Justice  Harlan  dissents. 


(307  U.  S.  20) 
SAMUEL  B.  RAYMOND,  County  Treasurer 
of  Cook  County,  Illinois,  and  so*  officio 
County  Collector  of  Cook  County,  Illinois; 
John  J.  Hanberg,  His  Successor  as  Such 
County  Treasurer  and  County  Collector, 
et  al.  Appts., 

CHICAGO  UNION  TRACTION  COMPANY. 

Courts  — Jurisdiction  of  circuit  court  — 
Federal  question. 

1.  The  claim  that  the  action  of  a  state 
board  of  equalization  in  making  an  assess- 
ment for  a  tax  pursuant  to  the  command 
of  a  writ  of  mandamus  was  the  action  of 
the  state,  and,  if  carried  out,  would  violate 
II.  8.  Const.,  14th  Amend.,  by  taking  prop- 
erty without  due  process  of  law  and  denying 
the  equal  protection  of  the  laws,  constitute* 
a  Federal  question  within  the  original  juris- 
diction of  a  Federal  circuit  court. 
Constitutional  lam  —  due  process  of  law 

—  equal  protection  of  the  laws. 

2.  The  Illinois  state  board  of  equalization, 
when  making  an  assessment  pursuant  to  the 
supposed  command  of  a  writ  of  mandamus, 
-epresents  the  state, — there  being  no  met.b- 
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nant  to  U.  S.  Const.,  14th  Amend.,  if  it 
denies  anyone  the  due  process  of  law  or  the 
equal  protection  of  the  laws  protected  by 
that  Amendment  against  impairment  by  the 
state. 

Constitutional  law  —  equal  protection  of 
the  laws  —  duo  process  of  law. 

3.  Assessing  the  franchises  and  other 
property  of  certain  corporations  at  a  differ- 
ent rate  and  by  a  different  method  from  that 
employed  for  other  corporations  of  the  same 
class  for  the  same  year,  which  results 
enormous  disparity  and  discrimination, 
nies  the  due  process  of  law  and  equal  pro- 
tection of  the  laws  protected  by  U.  8.  Const., 
14th  Amend.,  against  impairment  by  a  state. 
Injunction  —  against     Illegal     taxation. 

4.  Equity  has  jurisdiction,  where  no  rem 
edy  at  law  exists,  upon  payment  of  a  tax 
fairly  and  equitably  due,  to  restrain  the 
collection  of  the  tax  assessed  upon  a  cor- 
poration at  a  different  rate  and  by  a  differ- 
ent method  from  that  employed  for  other 
corporations  of  the  same  class  and  for  the 
same  year,  which  results  in  a  most  enormous 
and  material  discrimination  against  the 
complainant  corporation. 

En  junction  —  against  Illegal  taxation  — 
remedy  at  law. 

5.  The  existence  of  an  adequate  remedy  at 
law  by  an  action  to  recover  back  illegal 
taxes,  which  will  defeat  injunctive  relief. 
Is  negatived  by  allegations  in  a  bill  to  re- 
strain illegal  taxation  that,  if  complainant 
sues  to  recover  back  the  taxes,  separate  suits 
must  be  brought  against  the  several  taxing 
bodies  receiving  a  share  of  the  tax;  that  the 
proportion  of  the  tax  which  goes  to  the 
state  cannot  be  recovered  by  any  legal  pro- 
ceeding; that  whatever  repayment  can  be 
compelled  from  the  other  taxing  bodies  will 
not  cover  the  cost,  including  commissions 
deducted  for  the  collection  of  the  tax ;  that 

Kyment  of  such  tax  will  render  complainant 
solvent ;  and  that  a  levy  on  its  property 
will  interfere  with  the  street-car  system  op- 
erated by  it,  to  the  injury  of  the  public. 

[Ho.  115.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  a  judgment  en- 
joining the  collection  of  a  tax  on  the  prop- 
erty of  a  corporation,  which  tax  is  asserted 
to   violate  the   Federal    Constitution,      Af- 

Bee  same  case  below,  114  Fed.  657. 

Statement  by  Mr.  Justice  Peckham: 
The  appellants,  who  were  defendants  be- 
low, have  appealed  from  the  judgment  of 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Illinois.  The  case 
Is  one  of  several  argued  together,  the  facts 
In  regard  to  which  are  substantially  the 
same.    It  was  brought  to  enjoin  the  appel- 


lants from  taking  any  further  proceedings 
towards  the  collection  of  certain  taxes  as- 
sessed against  the  appellee  upon  an  assess- 
ment alleged  to  be  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  which,  if  enforced,  would  re- 
sult in  ths  taking  of  appellee's  property 
without  due  process  of  law,  and  in  denying 
to  it  the  equal  protection  of  the  laws.  JJ 

.  'The  case  was  brought  in  the  circuit  court* 
of  the  United  States  at  Chicago,  and  an 
opinion  was  delivered  by  that  court  at  the 
time  of  the  judgment  for  appellee.  114 
Fed.  857.  An  earlier  opinion  upon  a  previ- 
ous motion  In  certain  traction  company 
cases,  relating  to  one  phase  of  the  matter 
In  controversy,  which  was  pending  at  the 
time  fn  the  southern  district  of  Illinois, 
is  to  be  found  in  112  Fed.  807.  The  ques- 
tions arise  by  reason  of  the  provisions  of  the 
Constitution  of  the  state  of  Illinois  and 
certain  sections  of  Its  tax  statutes  or  revenue 
laws.  The  material  part  of  article  9,  I  1, 
of  the  Constitution  of  Illinois,  1870,  is  as 
follows : 

"The  general  assembly  shall  provide  such 
revenue  as  ma;  be  needful  by  levying  a  tax 
by  valuation  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her,  or  its  property, — such 
value  to  be  ascertained  by  some  person  or 
persons  to  be  elected  or  appointed  in  such 
manner  as  the  general  assembly  shall  di- 
rect, and  not  otherwise;  but  the  general 
assembly  shall  have  power  to  tax  .  .  , 
insurance,  telegraph,  and  express  interest* 
or  business,  vendors  of  patents  and  persons 
or  corporations  owning  or  using  franchises 
and  privileges  in  such  manner  as  it  shall 
from  time  to  time  direct  by  general  law, 
uniform  as  to  the  class  upon  which  it  oper- 
ates.''    Const.   1870,  art.  9,  I  1. 

The  following  are  the  statutes  in  ques- 
tion: 

"Real  property  shall  be  valued  as  follows: 
First,  each  tract  or  lot  of  real  property 
shall  be  valued  at  Its  fair  cash  value,  esti- 
mated at  the  price  it  would  bring  at  a 
fair  voluntary  sale."  Hurd's  Rev.  Stat. 
18B9,  chap.  120,  1  4. 

"Personal  property  shall  be  valued  as 
follows:  First,  all  personal  property,  except 
as  herein  otherwise  directed,  shall  be  valued 
at  its  fair  cash  value.  .  .  .  Fourth,  the 
capital  stock  of  all  companies  or  associa- 
tions now  or  hereafter  created  under  ths 
laws  of  this  state,  except  those  required 
to  be  assessed  by  the  local  assessors  and 
hereinafter  provided,  shall  be  so  valued  by 
the  state  board  of  equalization  as  to  ascer- 
tain and  determine  respectively  toe  fair 
cash  value  of  such  capital  stock,  Including 
the  franchise,  over  and  above  the  assssssdjj 
value  of'the  tangible  property  of  snob  eota>* 
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able,  taking  into  consideration,  among  other 
things,  the  market  value  of  their  shares  of 
stock,  and  tbe  total  amount  of  their  indebt- 
edness.'" Hurd's  Rev.  Stat.  1899,  chap. 
120,   1   3. 

The  state  board  of  equalization  is  the 
body  that  makes  the  original  assessments 
upon  the  capital  stock,  etc.,  of  corporations 
like  the  ones  in  question  here,  and  there 
Is  no  appeal  from  Its  valuation  or  decision. 
The  following  are  some  of  the  averments 
of  the  bill  of  complaint  filed  by  the  appellee 
In  this  suit:  The  defendants  were,  respec- 
tively, the  town  collector  of  the  town  of 
North  Chicago  and  the  county  treasurer  of 
Cook  county,  the  city  of  Chicago  being  with- 
in the  limits  of  that  county.  In  November 
or  December  of  the  year  1900  a  valid  assess- 
ment was  made  by  the  state  board  of  equal- 
isation, assessing  the  full  value  of  the  cap- 
ital stock  of  the  appellee,  including  fran- 
chises, at  tbe  sura  of  three  millions  of  dol- 
lars over  and  above  the  value  of  the  tangi- 
ble property  of  the  appellee,  and,  in  accord- 
ance with  tbe  provisions  of  the  revenue  law 
then  in  force,  it  decided,  ascertained,  and 
set  down  the  sum  of  $600,000,  one  fifth  of 
the  above-mentioned  83,000,000,  a*  the 
■hs ism i ill  value  of  the  appellee's  property, 
designated  as  "capital  stock,  including  the 
franchise,"  for  all  purposes  of  taxation. 
This  assessment  was  never  vacated,  annulled, 
or  sat  aside,  but  waa  duly  certified  to  the 
proper  officer,  and  the  state,  county,  city, 
and  all  other  kinds  of  taxes  levied  for  the 
year  1900,  for  and  against  property  situated 
In  the  said  town  of  North  Chicago,  were 
duly  extended  against  such  assessed  value  of 
1600,000,  and  the  taxes  were  also  extended 
against  said  assessment  made  upon  tbe 
tangible  property  of  the  appellee  for  tbe 
gjyear  1900,  and  a  warrant  was  duly  issued 
•  to  tba  town  collector'of  the  town  of  North 
Chicago,  directing  him  to  collect  tbe  taxes 
so  extended.  On  or  about  the  28th  day  of 
January,  1901,  appellee  paid  to  the  collector 
of  the  town  of  North  Chicago  the  sum  of 
WE,  902,  in  full  satisfaction  of  all  the  taxes 
assessed  against  tbe  appellee,  and  no  part 
of  the  money  ao  paid  by  appellee  in  satis- 
faction of  the  taxes  baa  ever  been  returned 
or  tendered  back  to  the  company,  but,  on 
the  contrary,  the  money  has  been  paid  over 
by  the  collector,  less  his  commission,  either 
directly  or  through  the  county  treasurer 
of  the  county,  to  the  various  taxing  and 
public  bodies  entitled  to  receive  tbe  same, 
and  has  been  used  or  is  still  retained  by 
said  bodies,  respectively. 

On  the  10th  day  of  November,  1S00,  pro- 
eeedings  by  taxpayers  were  instituted 
against  tba  stats  board  of  equalization  to 


oompel  that  board  to  make  an  assessment 
for  that  same  year  against  the  appellee  upon 
its  capital  stock  and  franchises.  This  ap- 
plication was  made  while  the  state  board 
of  equalization  was  In  session,  but  before 
any  final  action  had  been  taken  by  the  board 
to  determine  and  fix  the  proper  assessment 
to  be  nude  on  the  capital  stock  of  the  ap- 
pellee. It  was  alleged  in  the  petition  that 
the  state  board  of  equalization  intended  to 
adjourn  Its  session  without  making  any  as- 
sessment upon  the  capital  stock,  including 
the  franchises,  of  the  appellee,  and  on  twen- 
ty-two other  corporations  doing  business  in 
the  city  of  Chicago,  and  that  it  intended 
illegally  to  neglect  and  refuse  to  discharge 
the  statutory  duty  obligatory  upon  it  ta 
that  regard.  Neither  the  appellee  nor  tba 
other  corporations  mentioned  in  tbe  peti- 
tion were  made  parties  to  the  proceedings, 
nor  did  they  ever  become  parties  thereto. 
The  defendants  therein,  members  of  the  state 
board  of  equalization,  denied  that  they  had 
refused  or  intended  to  refuse  to  discharge 
their  duties  as  members  of  the  board.  There- 
after the  board  assessed  the  capital  stock 
of  the  respondent,  including  the  franchise,  as 
already  stated,  and  on  the  Sd  gf  December, 

1900,  adjourned  sins  die. 

Before  this  adjournment,  and  on  the  lflth 
of  November,  1900,  the  mandamus  proceed-* 
ings  hsd  been  continued,  and  nonaction  was? 
thereafter  taken  therein  until  about  the  12th 
day  of  March,  1901.    About  the  1st  of  May, 

1901,  the  proceedings  came  on  for  trial  and 
terminated  in  a  judgment  directing  that  a 
writ  should  issue  against  the  members  of 
the  state  board  of  equalization,  requiring  the 
board  to  convene  and  forthwith  value  and 
assess  the  capital  stock  of  the  appellee,  "so 
as  to  ascertain  and  determine  respectively, 
as  to  each  of  said  corporations,  the  fair 
cash  value  of  its  capital  stock,  including 
its  franchises,  over  and  above  the  assessed 
value  of  the  tangible  property  of  such  com- 
pany for  the  year  1900." 

An  appeal  was  taken  to  the  supreme  court 
from  that  judgment,  but  no  evidence  was  in- 
troduced on  the  trial  of  the  case  in  support 
of  the  merits  of  the  assessment  theretofore 
made  upon  the  capital  stock,  including  fran- 
chises, of  the  appellee,  and  no  argument  waa 
made  either  in  the  trial  court  or  In  the  su- 
preme court,  upon  appeal,  in  support  of 
the  merits  of  the  assessment,  the  defense 
being  rested  almost  wholly  on  objections  to 
jurisdiction,  and  other  legal  grounds,  touch- 
ing the  power  of  the  court  to  grant  the  re- 
lief prayed  for.  (A  method  of  assessing  the 
capital  stock  had  been  adopted  by  the  board, 
which  omitted  the  indebtedness  of  the  cor- 
porations as  a  factor  in  the  valuation  of 
such  stock,  and  it  was  this  error  which  led 
to  the  original  assessment*  upon  those  cor- 
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porations,   and  that  caused  the  man^imm 
proceedings. ) 

The  amount  of  the  assessment  against  the 
appellee  for  the  year  1900  appeared  upon  the 
trial  of  the  mandamus  proceedings,  and  it 
waa  found  by  the  trial  court  that  the  assess- 
ment  wag  so  low  aa  to  show  that  it  wae  in 
fact  a  fraudulent  assessment,  and  therefore 
In  law  no  assessment  at  all,  and  upon  appeal 
the  supreme  court  held  that  the  finding  of 
the  court  below  was  justified,  and  that,  un- 
der such  circumstances,  where  there  was  in 
law  no  assessment,  the  court  might  compel 
the  board  to  fulfil  Its  duty  by  assessing  the 
property  of  the  taxpayer  thus  fraudulently 
undervalued.  See  State  Board  v.  People, 
101  III.  528,  58  L.R.A.  S13,  81  N.  E.  330. 
The  state  court  held  that  under  the  provi- 
js  lions  of  the  statute  of  Illinois  the  state 
■  board  of'equalizatlon,  acting  a*  the  original 
assessor  of  the  capital  stock  and  franchises 
•f  corporations,  might  make  an  assessment 
of  omitted  capital  stock  and  franchises  of 
corporations  under  the  section  of  the  stat- 
ute referred  to.  See  i|  276,  877  of  the 
revenue  act,  Hurd's  Stat  1800,  page  441, 

The  judgment  of  the  circuit  court  grant- 
ing the  writ  of  mandamus  was  thereupon 
affirmed  by  the  supreme  court,  and  the  writ 
was  issued  on  the  22d  of  November,  1001, 
against  the  board.  The  writ,  as  issued  un- 
der the  direction  of  the  supreme  court,  after 
reciting  that  the  previous  assessment  waa  in 
fact  no  assessment  in  law,  and  was  unrea- 
sonable, arbitrary,  and  fraudulent,  and  was 
not  the  expression  or  the  result  of  the  hon- 
est judgment  and  discretion  of  the  state 
board  of  equalisation  and  the  members 
thereof,  and  amounted  to  a  wrongful,  wilful, 
and  arbitrary  failure,  omission,  and  refusal 
to  assess  the  capital  stock  of  the  appellee  at 
its  fair  cash  value  over  and  above  tangible 
property  of  the  appellee,  and  was  a  fraud 
In  law  and  upon  the  relators  and  the  people, 
directed  the  members  of  the  board  to  assem- 
ble and  to  forthwith  proceed  to  value  and 
assess  the  capital  stock,  including  the  fran- 
chises, of  the  appellee  as  of  the  let  day  of 
April,  1900,  in  the  manner  provided  by  law, 
"and  that  you,  the  said  state  board  of  equal- 
isation and  the  members  thereof,  do  value  the 
capital  stock  of  said  corporations  and  each 
•f  them  so  M  to  ascertain  and  determine, 
respectively,  as  to  each  of  them,  the  fair 
cash  value  of  Its  capital  stock,  including 
the  franchise,  over  and  above  the  equalized 
assessed  value  of  the  tangible  property  of 
such  corporation  on  the  1st  day  of  April 
A.  d,  .1000,  and  that  in  arriving  at  said  val- 
uation* and  assessments  of  capital  stock. 
Including  the  franchisee  of  the  corporations 
herein  named,  the  said  state  board  and  the 
members  thereof,  from  the  best  information 
obtainable  by  it  and  them,  shall  ascertain 


and  take  Into  consideration,  among  other 
things,  as  to  each  said  corporation,  as  the 
same  was  on  April  1,  1000,  the  market  value, 
or,  if  no  market  value,  then  the  fair  cash 
value,  of  its  shares  of  stock  and  the  totals 
amount  of  all  indebtedness,  except  the-in-? 
debtedness  for  current  expenses,  excluding 
from  such  expense*  the  amount  for  pur- 
chase or  improvement  of  property  and  the 
assessed  or  equalised  value  of  tangible  prop- 
erty owned  by  said  corporations,  respective- 
ly, on  April  1,  1000." 

Pursuant  to  what  the  defendant*  believed 
to  be  the  command  of  the  writ,  and  without 
any  independent  judgment  of  their  own,  the 
members  of  the  board  proceeded  to  make  an 
assessment  upon  the  aggregate  of  the  value 
of  the  capital  stock,  including  franchises,  of 
the  appellee,  and  including  it*  indebtedness, 
deducting  therefrom  the  assessed  equalized 
valuation  of  the  real  estate  and  tangible 
personal  property  belonging  to  the  appellee, 
and  then  assessing  for  taxation  one  fifth 
thereof.  At  this  time  and  for  years  previous 
thereto  all  property,  real  and  personal,  cor- 
porate or  individual,  throughout  the  state, 
as  well  aa  in  Cook  county,  had  been  as- 
sessed as  not  to  exceed  AS  or  TO  per  cent  of 
Its  fair  cash  value,  and  one  fifth  of  that  per 
cant  was  the  amount  upon  which  the  tax 
laid.  This  assessment,  however,  was  not 
so  made,  but  one  fifth  of  the  full  value  was 
assessed,  and  the  roll  thus  made  up  was  de- 
livered to  the  proper  officer,  and  an  extension 
of  the  taxes  made,  and  a  warrant  delivered 
to  the  town  collector  for  collection.  The 
total  tax  of  the  appellee  on  the  second  as- 
sessment amounted  to  about  the  sum  of  tl,- 
000,000  more  than  the  tax  paid  under  the 
first  assessment.  It  Is  the  duty  of  the  col- 
lector and  the  county  treasurer  to  enforce 
the  collection  of  these  taxes,  together  with  a 
penalty  by  reason  of  the  delay  in  payment, 
and  to  that  end  levy  the  amount  by  distress 
and  sale  of  the  goods  and  chattels  of  the 
appellee,  and  which  cannot  be  prevented  or 
defended  by  the  appellee  otherwise  than  by 
payment  or  by  a  bill  in  chancery.  The  ap- 
pellee's personal  property  consists  chiefly  of 
its  can  and  other  personal  property  actually 
used  in  its  business  of  bans  porting  pas- 
sengers, and  levy  of  said  tax  will  greatly 
embarrass  ft  in  its  business  and  also  injurs 
the  public  using  Its  cars.  After  collecting 
the  taxes  it  is  the  duty  of  the  collector,  and 
he  is  required  by  law,  to  pay  over  and  dis- 
tribute them  in  the  proportions  designated^ 
the*tax  book  to  the  city  treasurer  of* 
the  city  of  Chicago,  the  county  treasurer  of 
Cook  county,  the  treasurer  of  the  sanitary 
district,  and  the  other  officers  and  authori- 
ties entitled  to  receive  the  same.     In  order 

recover  back  the  amount  thus  paid  to  the 
collector  appellee  will  be  obliged  to  bring 
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separate  mlta  against  each  ono  of  the  bodies 
receiving  it*  proportionate  share  of  Mid  tax, 
necessitating  a  multiplicity  Of  suits.  Re- 
payment of  the  amount  which  should  be 
paid  for  the  uses  and  purpoaae  of  the  state 
of  Illinois  oould  not  be  enforced  by  any  legal 
proceeding  whatever,  nor  could  repayment 
be  obtained  from  anyone  which  would  cover 
the  costs,  including  the  commissions  deduct- 
ed for  the  recovery  of  the  taxes;  and  if  pro- 
ceedings to  collect  the  taxes  were  not  en- 
joined great  and  irreparable  injury  would 
result  to  the  appellee,  for  which  there  was 
do  complete  or  adequate  remedy  at  law.  It 
was  then  alleged  that  to  pay  the  enormous 
sum  of  over  a  million  of  dollars,  claimed  as 
the  tax  for  1900,  would  render  it  impossible 
for  the  company  to  pay  its  rentals  or  pre- 
serve its  leasehold  interests,  and  would  nec- 
essarily result  in  its  Insolvency.  It  was  also 
averred  that  there  were  hundreds  of  corpo- 
rations subject  to  be  assessed  by  such  board 
in  the  same  manner  that  the  appellee  was 
assessed  under  the  writ  of  mandamus  issued 
in  respect  to  the  taxes  asaesaed  against  it, 
and  that  not  one  of  such  corporations  was, 
as  a  matter  of  fact,  so  assessed,  but  a  dis- 
criminating, crushing  tax  burden  was  placed 
upon  appellee  and  the  other  corporations 
mentioned  in  the  writ,  contrary  to  the  pro- 
visions of  the  Constitution  of  the  United 
States,  and  in  violation  of  the  Constitution 
of  the  state  of  Illinois. 

Within  a  month  of  the  time  when  the  as- 
sessment of  1900  was  made  under  the  com- 
mand of  the  writ  the  same  board  of  equali- 
sation made  an  assessment  upon  the  proper- 
ty of  the  appellee  tor  the  year  1001,  using 
the  best  judgment  of  its  members,  and  at 
that  time  it  equalized  the  assessment  with 
other  property  assessed  throughout  the  state, 
and  the  difference  between  the  two  assess- 
ments is  most  material.  The  facts  are  stat- 
ed in  the  opinion  or  the  circuit  judge,  a* 
follows: 

*  "'A  comparison  between  these  records  of  the 
the  state  board  is  significant.  In  the  case 
of  the  Chicago  Union  Traction  Company  the 
assessment  for  the  year  1901 — capital  stock 
and  tangible  property  aggregated — falls 
from  a  little  over  fourteen  millions  of  dol- 
lars (the  reassessnient  for  1000)  to  about 
eight  millions,  two  hundred  and  fifty  thou- 
sand dollars,—*  loss  of  about  40  per  cent. 

"In  the  case  of  the  Chicago  Consolidated 
Traction  Company,  the  depreciation  is  from 
a  little  over  three  millions,  seven  hundred 
and  fifty  thousand  dollars  to  about  two  mil- 
lion* of  dollars,  or  about  47  per  cent, 

"In  the  ease  of  the  People's  Gas  Company, 
the  depreciation  is  from  over  twelve  mil- 
lions and  a  half  to  about  eight  millions 
and  a  half,  or  about  32  per  cent. 


"In  the  case  of  the  Chicago  City  Railway, 
the  depreciation  is  from  a  little  over  six 
millions  to  a  little  over  four  millions  and  a 
quarter,  or  about  30  per  cent 

"In  the  case  of  the  Chicago  Telephone 
Company,  the  depreciation  is  from  a  little 
less  than  two  millions,  six  hundred  thou- 
sand dollars  to  a  little  over  one  million, 
seven  hundred  thousand  dollars,  or  about 
34V4  per  cent. 

"In  the  case  of  the  Chicago  Edison  Com- 
pany, the  depreciation  is  from  a  little  over 
two  millions,  four  hundred  thousand  dol- 
lars, to  a  little  over  one  million,  three  hun- 
dred thousand  dollars,  or  about  46  per  cent. 

"In  the  case  of  the  South  Chicago  City 
Railway,  the  depreciation  is  from  nearly 
five  hundred  seventy  thousand  dollars  to  a 
little  less  than  three  hundrsd  thousand  dol- 
lars, or  about  47  per  cent 

"These  assessments,  so  widely  divergent, 
were  upon  the  same  properties,  by  the  same 
board,  entered  almost  on  the  same  day.  The 
dates  of  which  they  spoke  of  were,  it  is  true, 
a  year  apart;  the  one  being  of  the  1st  of 
April,  1900,  the  other  of  the  1st  of  April, 
1901.  But  the  tide  of  stock  quotations,  and 
the  tide  of  current  values,  were  higher  on 
the  latter  day  than  the  former.  If  between  ' 
these  two  assessment*  a  considerable  dis-JJ 
parity-should  exist,  the  increase  ought  to* 
be  found  In  the  assessment  for  1901,  and  not 
in  that  for  1900."    [114  Fed.  669.] 

Other  averments  were  made  in  the  bill, 
designed  to  raise  other  questions  than  the 
ones  discussed  in  the  following  opinion,  and 
for  that  reason  are  not  set  forth. 

The  defendants  put  In  their  answsr  and 
joined  issue  in  regard  to  many  of  the  mate- 
rial averments  contained  in  the  bill.  The 
case  was  referred  to  a  matter  and  testimony 
was  taken  and  a  report  made  by  the  master 
to  the  court.  In  which  he  found  all  the 
material  averments  of  the  bill  had  been 
proved.  The  court  approved  the  findings  of 
the  master,  but  before  granting  the  injunc- 
tion it  ordered  that  the  appellee  should  pay 
to  the  city  an  amount  which  the  court  found 
was  fairly  and  equitably  due  from  the  ap- 
pellee as  its  proportion  of  the  taxes  for  1900. 
The  sum  was  arrived  at  by  the  court  by  a 
computation  which,  in  its  judgment,  pro- 
duced a  fair  and  proper  result  The  amount 
directed  to  be  paid  by  the  court  before  the 
injunction  should  Issue  was  the  sum  of 
(134,350.03,  which  sum  the  appellee  paid, 
and  the  injunction  issued  as  directed.  The 
appellants  duly  excepted  to  the  findings  of 
the  master  that  the  amount  of  taxes  equita- 
bly due  from  the  appellee  was  as  just  stated, 
and  the  appellants  insisted  that  the  find- 
ing of  the  master  of  the  amount  of  tax  to  be 
paid  should  have  been  the  sum  of  9901,154.- 
1S  for  general  taxes,  and  968,067.03  for  in- 
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terest  thereon,  making  a  total  of  81,019,211,- 
78  aa  due  from  the  appellee  for  the  taxea  of 
1800,  aa  evidenced  by  the  collector's  war- 
rant in  the  hands  of  the  defendants  In  this 
■nit. 

It  was  alio  averred  that  the  assessment 
was  grossly  excessive  and  the  property 
greatly  overvalued. 

Messrs.  David  K.  Tone,  James  Hamil- 
ton Iwwis,  Harry  A.  Lewis,  William  P. 
Struckmann,  Prank  L.  Shepard,  William  H. 
Stead,  and  George  B.  Gillespie  for  appel- 
lants. 

Messrs.  William  W.  Ourley,  Arthur  Dy- 
renforth,  and  Howard  M.  Carter  for  appellee. 

•Mr.  Justice  Pcckham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  claim  that  the  action  of  the  stats 
board  of  equalisation  in  making  the  assess- 
ment under  consideration  was  the  action  of 
the  state,  and  if  carried  out  would  violate 
the  provisions  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  by  tak- 
ing property  of  the  appellee  without  due 
process  of  law,  and  by  failing  to  give  it  the 
equal  protection  of  the  laws,  constitutes  a 
Federal  question  beyond  all  controversy. 
Bow  that  question  should  be  decided  is  an- 
other matter,  which  we  will  proceed  at  ones 
to  discuss. 

The  state  board  of  equalization  is  one  of 
the  instrumentalities  provided  by  the  stats 
for  the  purpose  of  raising  the  public  reve- 
nue by  way  of  taxation.  In  regard  to  cor- 
porations of  the  class  of  which  the  appellee 
and  the  other  corporations  involved  here 
are  members,  it  is  the  duty  of  that  board 
to  make  an  original  assessment  upon  them. 
From  the  decision  of  the  board  in  making 
such  assessment  no  appeal  is  provided  for, 
and  each  decision  is  therefore  conclusive,  ex- 
cept as  proceedings  for  relief  may  thereafter 
be  taken  in  the  courts.  As  to  the  assess- 
ments of  local  assessing  bodies,  the  board 
Is  one  of  review,  but  its  decisions  are  equal- 
ly conclusive,  aa  in  the  case  of  original  as- 
sessments. Acting  under  the  constitution 
and  laws  of  the  state,  the  board  therefore 
represents  the  state,  and  its  action  is  the 
"action  of  the  state.  The  provisions  of  the 
•  14th* Amendment  are  not  confined  to  the  ac- 
tion of  the  state  through  its  legislature,  or 
through  the  executive  or  judicial  authority. 
Those  provisions  relate  to  and  cover  all  the 
instrumentalities  by  which  the  state  acts, 
and  so  it  has  been  held  that  whoever,  by 
virtue  of  public  position  under  a  state  gov- 
ernment, deprives  another  of  any  right  pro- 
tected by  that  amendment  against  depriva- 
tion by  the  state,  violates  the  constitutional 
Inhibition  j  and  as  he  acts  in  the  name  of 
ths  stats  and  for  the  stats,  and  is  clothed 


with  the  state's  powers,  his  act  is  that  of 
the  state.  Chicago,  B.  A  Q.  R.  Oo.  v.  Chi- 
cago, 106  U.  S.  226,  41  L.  ed.  979,  17  Sup. 
Ct.  Rep.  681.  Following  the  above  case,  ths 
Federal  courts  throughout  the  country  have 
frequently  reviewed  the  action  of  taxing 
bodies  when,  under  the  facts,  such  action 
was  In  effect  the  action  of  the  state,  and 
therefore  reviewable  by  the  Federal  courts 
by  virtue  of  the  provisions  of  the  Amend- 
ment in  question.  See  Nashville,  C.  A  St.  I*. 
R.  Co.  v.  Taylor,  88  Fed.  168;  Louisville 
Trust  Co.  v.  Stone,  46  C.  C.  A.  299,  107  Fed. 
SOS.  In  the  last  case,  which  related  to  en- 
joining the  collection  of  alleged  illegal  taxes 
by  reason  of  discrimination,  ths  court  saidi 
"It  may  be  conceded  that,  if  ths  allegations 
of  the  bill  are  made  out,  there  exists,  in  re- 
spect to  the  property  of  complainant  and 
others  similarly  situated,  a  systematic,  in- 
tentional, and  illegal  undervaluation  of  oth- 
er property  by  the  taxing  officers  of  the 
state,  which  necessarily  affects  an  unjust 
discrimination  against  the  property  of  which 
the  plaintiff  is  the  owner,  and  a  bill  in  equi- 
ty will  lis  to  restrain  such  illegal  discrim- 
ination, and  that  in  such  oases  Federal  ju- 
risdiction will  arise  because  of  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  14th 


The  same  principle  has  been  recognised  in 
Reagan  v.  Farmers'  Loan  A  T.  Co.  154  U.  8. 
302,  390,  38  L.  ed.  1014,  1021,  4  Inters.  Com. 
Rep.  B60, 14  Sup.  Ct  Rep.  1047;  A.  Backus, 
Jr.  ft  Sons  ».  Fort  Street  Union  Depot  Co. 
162  U.  S.  667,  666,  42  L.  ed.  853,  857,  18 
Sup.  Ct  Rep.  445j  Fargo  v.  Hart,  193  U.  a 
490,  502,  48  L,  ed.  761,  766,  24  Sup.  Ct  Rep. 
498. 

The  case  before  us  is  one  which  the  facta 
make  exceptional.  It  is  made  entirely  clear 
that  the  board  of  equalisation  did  not  equal- 
ize the  assessments  in  the  cases  of  these  cor- 
porations, the  effect  of  which  was  that  they 
were  levied  upon  a  different  principle  or 
followed  a  different  method  from  that  adopt-  jj 
ed  in'ths  ease  of  other  like  corporations* 
whose  property  the  board  had  assessed  for 
ths  same  year.  It  was  not  the  mere  action 
of  individuals,  but,  under  the  facts  herein 
detailed,  it  was  the  action  of  ths  state, 
through  the  board.  There  is  here  no  conten- 
tion of  illegality  simply  because  of  sssnsning 
the  franchises  of  these  corporations  at  a  dif- 
ferent rate  from  tangible  property  in  the 
state,  which  the  state  might  do  (Coulter  v. 
Louisville  A  N.  R.  Co.  196  U.  S.  699,  49  L. 
ed.  616,  26  Sup.  Ct  Rep.  342),  but  it  is 
asserted  that  ths  board  assessed  the  fran- 
chises and  other  property  of  these  com- 
panies at  a  different  rate  and  by  a  different 
method  from  that  which  bad  been  employed 
by  the  board  for  other  corporations  of  ths 
same  class  for  that  year.    The  result  Is  an 
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i  disparity  and  discrimination 
twees  the  various  assessments  upon  the  < 
porations.     The  most  important  function  of 
tile  board,  that  of  equalizing  assessments,  in 
order  to  carry  out  she  provisions  of  the  Con- 
ttitntion  of  the  state  in  levying  a  tax  by 
valuation,  "so  that  every  person  shall  pay 
a  tax  In  proportion  to  the  value  of  hie,  her, 
or  its  property,"  was,  in  this  instance,  omit- 
ted and  Ignored,  while  the  board  was  making 
an  assessment  which  it  had  jurisdiction 
Make  under  the  laws  of  the  state.    This 
tion   resulted  in  an   illegal  discrimination 
which,  under  these  facts,  was  the  action  of 
the   state    through    the   board.      Barney    t. 
New  York,  103  U.  S.  430,  48  L.  ed.  737,  24 
Sap.  Ct.  Rep.  60S,  holds  that  where  the  act 
complained  of  was  forbidden  by  the  state 
legislature,  it  could  not  be  said  to  be  the  act 
of  the  state.    Snch  is  not  the  ease  here. 

We  are  also  of  opinion  that  the  caw  Is 
one  over  which  equity  has  Jurisdiction.  In 
Cumpiings  v.  Merchants'  Nat.  Bank,  101  U. 
&  158,  U  L.  ed.  003,  this  court  held  that 
the  ease  was  one  properly  brought  in  equity. 
It  was  to  restrain  the  collection  of  a  tax. 


action  In  equity  and  also  under  the  statute 
of  Ohio,  It  was  further  held  (page  107)  i 
"Independently  of  this  statute,  however,  we 
are  of  opinion  that  when  a  rule  or  system 
of  valuation  is  adapted  by  those  whose  duty 
It  is  to  make  the  assessment,  which  is  de- 
signed to  operate  unequally  and  to  violate 
J§a  fundamental  principle  of  the  Constitution, 
*  and  when*  this  rule  is  applied  not  solely  to 
one  Individual,  but  to  a  large  class  of  indi- 
viduals or  corporations,  that  equity  may 
properly  Interfere  to  restrain  the  operation 
of  this  unconstitutional  exercise  of  power." 
We  have  in  the  case  at  bar  similar  facts.  A 
system  of  valuation  was  adopted  and  ap- 
plied to  a  large  class  of  corporations,  differ- 
ing wholly  from  that  applied  to  other  cor- 
porations of  the  same  class,  and  resulting  in 
a  discrimination  against  the  appellee  of  the 
most  serious  and  material  nature.  It  is  not 
a  question  of  mere  difference  of  opinion  as 
to  the  valuation  of  property,  but  it  is 
a  question  of  difference  of  method  in  the 
manner  of  assessing  property  of  the  same 
kind.  Although  the  law  itself  may  be  valid 
and  provide  for  a  proper  valuation,  yet  if, 
through  mistake  on  the  part  of  the  state, 
through  its  board  of  equalization,  and  while 
acting  as  a  quasi-judicial  body,  the  board 
erred  in  the  method  to  be  pursued  in  rela- 
tion to  the  corporations  now  before  us,  the 
mistake  is  one  which  may  be  corrected  in 
equity. 

In  all  these  eases,  however,  where  there 
la  jurisdiction  to  tax  at  all,  equity  will  not 
pant  an  injunction  to  restrain  the  collec- 


tion, even  of  an  illegal  tax,  without  the  pay- 
ment on  the  part  of  the  taxpayer  of  the 
amount  of  a  tax  fairly  and  equitably  due. 
People's  Nat.  Bank  v.  Marye,  191  U.  S.  272, 
48  L.  ed.  180,  24  Sup.  Ct.  Rep.  68,  and  cases 
cited.  Acting  upon  this  principle,  the  cir- 
cuit court  refused  to  Issue  the  injunction 
until  the  appellee  paid  the  amount  which 
the  court  found  to  be  a  fair  and  just  amount 
due  from  the  appellee  for  the  tax  of  the 
year  1000,  based  upon  a  tax  at  the  same 
rate  as  that  levied  upon  other  property  and 
on  corporations  of  the  same  class  within  the 
state.  The  sum  to  be  paid  by  the  appellee 
herein,  as  decided  by  the  circuit,  judge,  was 
$134,380.03.  That  sum  was  paid  instead 
of  11,019,211.78,  called  for  by  the  warrant 
in  the  hands  of  the  collector. 

Finally,  it  Is  objected  that  the  appellee 
had  a  complete  and  adequate  remedy  at  law 
by  paying  the  amount  of  the  warrant,  and 
then  suing  the  collector  to  recover  the  same 
back  as  money  paid  under  duress,  although 
upon  a  void  warrant.  Undoubtedly,  if  there 
be  a  complete  and  adequate  remedy  at  lawg 
In  sueh'a  ease  aa  this,  the  remedy  In  equity* 
will  not  be  recognized.  Assuming  the  tax 
to  be  void,  equity  will  not  restrain,  by  in- 
junction, its  collection,  unless  there  be  some 
other  ground  for  equitable  Interposition. 
Shelton  v.  Piatt,  180  U.  S.  891,  36  L.  ed. 
273,  II  Sup.  Ct  Rep.  846;  Allen  v.  Pull- 
man's Palace  Car  Co.  139  U.  H.  AGS,  30  L. 
ed.  303,  11  Snp.  Ct  Rep.  682;  Pacific  Exp. 
Co.  v.  Seibert,  142  U.  8.  330,  30  L.  ed.  1 038, 
8  Inters.  Com.  Rep.  810,  12  Sup.  Ct  Rep, 
260. 

In  the  cases  In  130  U.  S.,  supra,  it  was 
recognized  that  no  ground  appeared  for  the 
interposition  of  a  court  of  equity,  because  of 
the  existence  of  a  statute  in  the  state  of 
Tennessee  providing  for  paying  the  amount 
of  the  alleged  illegal  tax  to  the  officer  hold- 
ing the  warrant,  and  granting  to  the  tax- 
payer a  right  to  commence  an  action  to  re- 
cover back  the  tax  thus  paid,  the  statute 
providing  that  the  officer  should  pay  the 
amount  received  into  the  state  treasury, 
where  it  waa  to  remain  until  the  question 
was  decided,  and,  if  it  was  decided  in  favor 
of  the  taxpayer,  provision  was  made  for  the 
repayment  of  the  amount  by  the  state.  The 
other  averments,  beside  that  of  the  illegal- 
ity of  the  tax,  made  in  these  two  cases,  were 
held  not  to  constitute  a  ground  for  the  in- 
terposition of  a  court  of  equity  by  restrain- 
ing the  collection  of  the  tax.  In  the  case 
in  142  U.  S.,  supra,  the  court  held  that  there 
was  no  ground  to  warrant  the  Interposition 
of  a  court  of  equity.  The  case  was  decided 
upon  the  ground  that  the  averment  of  Ille- 
gality of  the  tax  was  not  sustained.  Theft 
is  no  statute  of  a  similar  kind  in  Illinois 
which  has  been  called  to  our  attention,  but 
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■out  of  the  cases  in  thai  state  hold  that 
such  a  suit  may  be  maintained  against  the 
collector  whan  the  money  was  paid  under 
protest. 

In  the  ease  at  bar  it  is  averred  that  it  is 
the  duty  of  the  collector,  having  received 
the  money  on  his  warrant,  to  pay  the  sum 
so  received  in  the  proportions  designated 
in  his  tax  books  to  the  city  treasurer  of 
the  city  of  Chicago,  the  county  treasurer  of 
the  county  of  Cook,  the  treasurer  of  the 
sanitary  district,  and  other  officers  and  au- 
thorities entitled  to  receive  the  same,  and  if 
the  plaintiff  instituted  suit  to  recover  back 
the  taxes  so  paid  to  the  town  or  county  col- 
lector he  would  be  obliged  to  bring  separate 
suits  against  each  one  of  the  several  taxing 

*  bodies   receiving  its  proportionate  share  of 

•  the  tax,*  thereby  necessitating  a  multiplicity 
of  suits,  and  the  proportion  of  the  tax  which 
would  go  to  the  state  of  Illinois  could  not 
be  collected  back  by  any  legal  proceeding 
whatsoever;  and  if  repayment  could  be  com- 
pelled from  the  city  of  Chicago  and  other 
taxing  bodies,  such  repayment  would  not 
cover  the  cost,  including  commissions  de- 
ducted for  the  collection  of  the  tax,  and  in 
that  way  It  was  averred  that  the  appellee 
would  be  subjected  to  great  and  irreparable 
Injury,  for  which  there  was  not  a  complete 
or  adequate  remedy  at  law.  There  was  also 
the  allegation,  already  referred  to  in  the 
foregoing  statement,  that,  if  compelled  to 
pay  this  enormous  tax,  it  would  be  rendered 
Insolvent  We  think  all  these  allegations 
combined  take  the  case  out  of  the  class 
where  relief  is  prayed  for,  founded  simply 
upon  the  unconstitutionality  of  the  law  un- 
der which  the  tax  is  levied,  or  upon  the  il- 
legality, for  any  other  reason,  of  the  tax 
itself,  and  bring  the  case  within  the  juris- 
diction of  a  court  of  equity.  And,  in  addi- 
tion, there  is  the  allegation  that  a  levy  upon 
the  property  of  the  appellee  would  interfere 
with  the  operation  of  the  street  car  system 
in  the  city  of  Chicago,  operated  by  the  ap- 
pellee, and  would  greatly  embarrass  and  in- 
jure the  public  who  have  to  use  the  ears. 

Upon  the  whole,  we  think  it  is  apparent 
that  no  adequate  remedy  at  law  exists  in 
this  case,  and  that  the  judgment  enjoining 
the  collection  of  the  balance  of  the  tax  levied 
against  the  appellee,  above  that  which  has 
been  paid  under  the  direction  of  the  circuit 
court,  must  be  affirmed. 

Mr.  Justice  Holmes,  dissenting : 
Notwithstanding  my  unfeigned  deference 
to  the  judgment  of  my  brethren,  I  cannot 
but  tl'ink  that  the  circuit  court  was  wrong 
in  taking  jurisdiction  of  this  case.  We  all 
agree,  I  suppose,  that  it  is  only  in  most  ex- 
ceptional oases  that  a  state  can  be  said  to 
deprive  a  person  of  his  property  without  due 


process  of  law  merely  because  of  the  deci- 
sion of  a  court,  without  more.  The  discus- 
sion in  Chicago,  B.  k  Q.  R.  Co.  v.  Chicago, 
1S6  U.  3.  226,  41  L.  ed.  079,  17  Snp.  Ct 
Rep.  G81,  concerned  a  judgment  assumed  tor* 
be  authorised  by  a'statute  of  the  state,  and* 
in  that  case  the  judgment  of  the  state  court 
was  affirmed,  so  that  no  very  extensive  con- 
clusions can  be  drawn  from  it.  Sq  far  as  I 
know  this  Is  the  first  instance  in  which  a 
circuit  court  has  been  held  authorized  to 
take  jurisdiction  on  the  ground  that  the  de- 
cision of  a  state  tribunal  was  contrary  to 
the  14th  Amendment. 

It  seems  to  me  that  the  appellee  should 
not  be  heard  until  it  has  exhausted  Its  local 
remedies ;  that  the  action  of  the  state  board 
of  equalization  should  not  be  held  to  be  the 
action  of  the  state  until,  at  least,  It  has 
been  sanctioned  directly,  in  a  proceeding 
which  the  appellee  is  entitled  to  bring,  by 
the  final  tribunal  of  the  state, — the  supreme 
court.  I  am  unable  to  grasp  the  principle 
on  which  the  state  is  said  to  deprive  the 
appellee  of  its  property  without  due  process 
of  law  because  a  subordinate  board,  subject 
to  the  control  of  the  supreme  court  of  the 
state,  is  said  to  have  violated  the  express 
requirement  of  the  state  in  its  Constitution, 
— because,  in  other  words,  the  board  has  dis- 
obeyed the  authentic  command  of  the  state 
by  failing  to  make  its  valuations  in  such  a 
way  that  every  person  shall  pay  a  tax  in 
proportion  to  the  value  of  his  property. 
I  should  have  thought  that  the  action  of  the 
state  was  to  be  found  iu  its  Constitution, 
and  that  no  fault  could  be  found  with  that 
until  the  authorised  Interpreter  of  that  Con- 
stitution, the  supreme  court,  had  said  that 
it  sanctioned  the  alleged  wrong.  Barney  v. 
New  York,  193  U.  S.  430,  48  L.  ed.  737,  24 
Sup.  Ct  Rep.  602. 

As  I  think  that  the  circuit  court  ought  to 
be  ordered  to  dismiss  this  case,  I  shall  not 
discuss  the  merits.  But  I  cannot  forbear 
adding  that,  so  far  as  the  appellee  is  com- 
plaining that  it  has  been  compelled  to  pay 
the  full  amount  of  the  tax  due  from  it  and 
is  founding  its  complaint  on  the  fact  that 
other  parties  are  escaping  tbeir  liabilities, 
wbether  through  mistake  or  still  uncorrect- 
ed fraud,  it  seems  to  me  to  show  no  suffi- 
cient ground  for  relief,  unless  exceptional 
reasons  exist,  not  adverted  to  in  the  judg- 
ment of  the  court 

Mr.  Justice  Moody  concurs  in  the  dissent 
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SAMUEL  B.  RAYMOND,  Countv  Treasurer, 
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etc,  Appta, 


SOUTH  CHICAGO  CITY  RAILWAY  COM- 
PANY. 
(No.  118.) 


These  «mm  are  governed  by  the  decision 
in  Raymond  v.  Chicago  Union  Traction  Com- 
pany, ante,  7. 


[Nob.  116,  117,  118,  119,  ISO,  121.] 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinoie  to  review  judgments  enjoining  the 
collection  of  a  tax  on  the  property  of  cer- 
tain corporations,  which  tax  is  claimed  to 
violate  the  Federal  Constitution.    Affirmed. 

See  same  cases  below,  114  Fed.  B67. 

Messrs.  David  H.  Tone,  Jaioee  Hamil- 
ton Lewis,  Harry  A.  Lewis,  William  F. 
Strnckmanu,  William  H.  Stead,  and  George 
B.  Gillespie  for  appellants. 

Mr.  Frank  L.  Shepard  also  for  appellants 
in  No*.  US,  117,  ISO,  121. 

Mr.  Edward  J.  Brundage  also  for  appel- 
lants In  No.  117. 

Messrs.  William  O.  Beale,  Gilbert  E. 
Porter,  Buell  MeKeerer,  and  Waldo  F. 
Tobey  for  the  Chicago  Edison  Company. 

Mr.  John  P.  Wilson  for  the  Chicago  City 
Railway  Company. 

Messrs.  John  S.  Miller  and  Merritt  Starr 
for  the  South  Chicago  City  Railway  Com- 
pany. 

Mr.  James  F.  Meatfior  for  the  People's 
Gaslight  A  Coke  Company. 


Messrs.  William  G.  Beak,  Charles  S.  Holt, 
and  William  P.  Sldley  for  the  Chicago  Tele- 
phone Company. 

Messrs.  William  W.  Gnrley,  Isaac  M.  Jor- 
dan, Arthur  Dyrenforth,  and  Howard  M. 
Carter  for  the  Chicago  Consolidated  Trae- 
tion  Company. 

Mr.  Justice  Pecltharo  delivered  the  opin- 
ion of  the  oonrt: 

These  cases  Involve  the  same  principle  as 
that  already  decided  in  No.  110  [207  U.  & 
30,  62  L.  ed.  — .  28  Sup.  Ct.  Ren.  71,  and  al- 
though the  facts  differ  somewhat  in  the  vari- 
ous cases,  yet  they  present  substantially  the 
same  questions,  and  the  judgment  in  aaeh 
case  is  therefore  affirmed. 


<J07  u.  a  » 
LEONIDAS  M.  LAWSON,  William  J.  Har- 
vey,  Edward   Balbach,  Jr.,   et  al.,   Peti- 
tioners, 

UNITED  STATES  MINING  COMPANY. 


-  equitable  Jurisdiction 


Federal  court  - 

1.  The  holder,  through  a  patent  from  the 
United  States,  of  the  legal  title  to  a  lode 
mining  claim,  in  possession,  may  maintain  a 
suit  in  equity,  In  a  Federal  circuit  court  sit- 


mining  or  removing  ore  from  beneath  the 
surface  of  such  claim,  in  view  of  the  provi- 
sions of  Utah  Rev.  Stat,  f  3611,  that  an  ac- 
tion may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  In 
real  property  adverse  to  him,  for  the  par- 
pose  of  determining  such  adverse  claim.* 
Appeal  —  roview  of  facts. 

2.  The  Federal  Supreme  court  must  as- 
cept  the  conclusions  of  the  court  below  on 
a  question  of  fact,  unless  clearly  and  mani- 
festly wrong. 
Mines  —  apex  Ins;  veins, 

3.  The  senior  location  takes  the  entire 
width  of  the  vein  on  its  dip,  where  the  apex 
of  such  vein  is  partly  within  two  or  mors 
adjacent  lode  mining  claims. 
Mines  —  conclusiveness  of  patent  — se- 
nior location. 

4.  Priority  of  entry  and  patent  does  not 
conclusively  establish  seniority  of  location, 
so  as  to  give  the  holder  of  a  lode  mining 
claim  under  such  patent  the  right  to  the  en- 
tire width  of  the  vein  on  its  dip,  where  part 
of  the  apex  of  such  vein  is  within  such  claim 
and  part  within  an  adjoining  claim. 
Evidence — presumption. 

5.  In  the  absence  of  the  record  of  an  ad- 
verse suit,  there  Is  no  presumption  that 
subterranean  rights  under  lode  mining  loca- 
tions were   therein   considered    and    deter- 

a  point,  see  voL  U,  Cent,  na.  Govts,  H  bej-so,  ML 
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Mines  — validity    of    location  —  govera- 

ment  recognition. 

6.  Acceptance  by  the  government  of  lode 
mining  location  notice*  given  before  the  act 
Of  July  26,  I860  (14  Stat  at  L.  251,  chap. 
202),  recognizing  the  rights  of  locators  who 
have  proceeded  In  conformity  to  local  cus- 
tom! or  rules,  and  the  issue  of  patents  there- 
on, is  a  recognition  by  the  Land  Department 
of  the  conformity  of  the  proceedings  to  the 
local  rules  and  customs  of  the  district,  and 
such  ruling  is  not  open  to  challenge  by  third 
parties  claiming  rights  arising  subsequently 
to  tho  notices. 

[No.  2.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  Circuit  Court  for 
the  District  of  Utah,  dismissing  a  bill  to 
quiet  title  and  to  restrain  the  removal  of 
ore  from  beneath  the  surface  of  a  lode  min- 
ing claim,  remanded  the  cause  with  in- 
structions to  enter  a  decree  in  conformity 
with  the  prayer  of  the  bill.     Affirmed. 

See  same  case  below,   67   C.   C.  A.   S87, 
1S4  Fed.  769. 

Statement  by  Mr.  Justice  Brewer: 
•  'This  suit  was  commenced  in  the  circuit 
court  ol  the  United  States  for  the  district 
of  Utah  by  the  United  States  Mining  Com- 
pany, claiming  to  be  the  owner  of  certain 
mining  property,  and  praying  that  its  title 
thereto  be  quieted  and  the  defendant  re- 
strained from  taking  any  ore  therefrom. 
Jurisdiction  wss  founded  on  diverse  citi- 
zenship. In  an  amended  complaint,  filed 
June  2,  1002,  It  was  alleged  that  the  plain- 
tin*  is  the  owner  and  in  possession  of  four 
mining  claims  known  as  the  Jordan  Ex- 
tension, the  Northern  Light,  the  Grizzly, 
and  the  Fairview  lode  mining  claims,  the 
boundaries  of  each  being  given;  that  these 
mining  claims  are  adjacent  to  each  other  and 
to  certain  other  mining  claims,  all  owned 
and  worked  by  the  plaintiff  a*  one  proper- 
ty for  mining  purposes;  that  beneath  the 
Surface  of  the  claims  above  mentioned  is 
a  vein  or  lode  of  great  value;  that  the  de- 
fendants wrongfully  claim  to  own  said  vein 
or  lode  and  the  ores  and  minerals  therein 
contained;  that  they  have,  by  means  of 
secret  underground  works,  obtained  access 
thereto  and  have  mined,  extracted,  and  re- 
moved large  quantities  of  valuable  ores 
therefrom;  that  they  threaten  to  continue 
■□eh  wrongful  and  unlawful  Invasion  of 
the  premises,  and  to  continue  to  mine,  ex- 
tract, and  remove  ores  and  minerals;  that 
the  defendants  are  in  possession  of  a  min- 
ing claim  adjacent  to  the  four  mining  claims 


of  plaintiff,  known  as  the  Eempton  mining 
claim.  United  States  lot  258,  which  was  lo- 
cated in  the  year  1871,  and,  on  information 
and  belief,  that  the  defendants  pretend  that 
the  mineral  deposits  and  ores  under  and  be- 
neath the  surface  of  the  four  mining  claims 
above  mentioned  are  in  and  part  of  a  miner- 
al vein  and  lode  belonging  to  and  having 
its  apex  in  said  Kemp  ton  mining  claim  and 
on  the  dip  of  said  alleged  vein,  which  pre- 
tense the  plaintiff  charges  to  be  contrary 
to  the  truth.  The  plaintiff  further  alleges 
that  it  is  the  owner  and  in  possession  of 
two  certain  mining  claims,  one  named  the 
Jordan  Silver  Mining  Company's  mine,  but 
usually  known  as  the  "Old  Jordan,"  located 
December  17,  1863;  the  other  the  Mountain 
Gem  Lode  and  Mining  claim  located  Au- 
gust 20,  1864,  the  boundaries  of  each  ofn 
which  are  given; 'that  In  these  two  claims* 
there  is  a  lode,  bearing  silver  and  other 
metals,  whose  apex  is  within  the  surface 
boundaries;  that  the  dip  of  said  lodes  is 
toward  the  Eempton  claim  occupied  by  the 
defendants,  and  that  If  there  be  any  min- 
eral vein  or  lode  In  the  Eempton  claim  it  is 
one  that  has  its  apex  within  the  limits 
of  that  claim,  but  is  a  part  of  the  lodes 
apexlng  within  the  "Old  Jordan"  and  Moun- 
tain Gem  claims.  The  relief  prayed  for  was 
a  decree  quieting  plaintiff's  title  and  re- 
straining the  defendants  from  mining  and 
removing  any  ores  or  minerals.  To  this 
amended  complaint  the  defendants  filed  a 
demurrer,  stating,  as  one  of  the  grounds 
thereof,  that  the  plaintiff  had  an  adequate 
remedy  at  law.  This  demurrer  was  over- 
ruled, and  thereupon  the  defendants  filed  an 
answer  and  subsequently  an  amended  an- 
swer, setting  forth  their  title  to  the  Eemp- 
ton mining  claim,  and  also  to  a  claim 
known  as  the  Ashland  mining  claim,  and 
alleging  that  there  are  lodes  whose  apices 
are  within  these  claims;  that  on  their  dip 
they  enter  beneath  the  surface  of  the  plain- 
tiff's claims,  and  that  it  is  upon  them  that 
defendants  have  been  mining;  that  the 
Eempton  claim  was  patented  to  their  grant- 
ors and  predecessors  in  interest  on  Febru- 
ary 23,  1870.  They  further  deny  that  the 
'Old  Jordan"  claim  was  located  on  Decem- 
ber 17,  1863,  or  patented  July  14,  1877; 
deny  that  the  Mountain  Gem  claim  was 
located  on  August  20,  1864,  or  that  a  pat- 
ent had  been  issued  on  said  alleged  location. 
They  further  aver  that  If  there  be  any  lode 
vein  in  either  the  "Old  Jordan"  or  the 
Mountain  Gem  claims,  that  such  lode  or 
vein  is  entirely  distinct  from  those  which 
have  their  apices  in  the  Eempton  and  Ash- 
land claims.  On  the  hearing  the  court  de- 
nied the  application  of  the  defendants  to 
set  the  case  for  trial  as  a  law  case  before 
a  jury.    At  the  same  time  it  en  tar  id  a  da- 
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«TM  dismissing  the  plaintiff'*  bill.  From 
this  decree  the  plaintiff  appealed  to  the 
circuit  court  of  appeal*  (67  C.  0.  A.  587, 
134  Fed.  769),  which  reversed  the  decree 
of  dismissal,  and  remanded  the  cam  with 
instructions  to  enter  a  decree  for  the  plali 
^  tiff  in  conformity  with  the  prayer  of  the 
*  bill.  Thereupon, *on  application  of  the  da- 
fendanta,  the  case  «u  brought  to  this  court 
on  certiorari. 

Me«ra.  Charles  J.  Hughes,  Jr.,  Ogden 
Hilee,  and  Charles  C.  Dey  for  petitioners. 

Hoesrs.  William  H.  Dickson,  George 
Sutherland,  A.  C.  Ellis,  A.  C.  Ellis,  Jr.  ~ 
If.  Allison,  and  Waldemar  Van  Cott  for  re- 
spondent. 

■     *Mr.  Jnstios  Brewer  delivered  the  opin- 
ion of  the  court: 

The  tint  question  fe  whether  the  plaintiff 
can  maintain  this  suit  in  equity  without  a 
prior  adjudication  in  an  action  at  law  of 
Ha  legal  title.  The  bill  alleges  ownership 
and  possession.  It  supported  this  allegation 
by  patents  from  the  United  States  of  the 
first  four  claims  mentioned  in  the  bill,  and 
proved  that  the  defendants  were  working 
on  a  vein  or  body  of  mineral  beneath  the 
surface  and  extracting  ores  therefrom.  The 
Mil  has  a  doable  aspect,  to  quiet  title  and 
to  restrain  defendants  from  removing  any 
more  ores  from  beneath  the  surface  of  these 
claims.  Title  by  patent  from  the  United 
States  to  a  tract  of  ground,  theretofore 
public,  prima  fade  carries  ownership  of 
all  beneath  the  surface,  and  possession  un- 
der such  patent  of  the  surface  is  presump- 
tively possession  of  all  beneath  the  sur- 
face. This  is  the  general  law  of  real  estate. 
True,  in  respect  to  mining  property,  this 
presumption  of  title  to  mineral  beneath  the 
surface  may  be  overthrown  by  proof  that 
such  mineral  is  a  part  of  a  vein  apexlng 
In  a  claim  belonging  to  some  other  party. 
But  this  Is  a  matter  of  defense)  and  while 
proof  of  ownership  of  the  apex  may  be 
proof  of  the  ownership  of  the  vein  descend- 
ing on  its  dip  below  the  surface  of  proper- 
ty belonging  to  another,  yet  such  owner- 
ship of  the  apex  must  first  be  established 
before  any  extralateral  title  to  the  vein 
can  be  recognized.  This  suit  was  not  in  the 
nature  of  an  ejectment,  to  put  the  defend- 
ants out  of  possession  of  the  space  beneath 
the  surface  of  plaintiff's  claims  from  which 
they  had  extracted  ore,  but  to  quiet  the 
title  of  the  plaintiff  to  the  vein  in  which 
they  had  been  working,  and  to  restrain 
them  from  mining  and  removing  any  more 
en. 

See.  3511,  Utah  Rev.  Stat.    189S,  reads: 
'Sec  8511.    An  action  may  be  brought  by 
any  person  against  another  who  claims  an 
28  B.  C— «. 


estate  or  interest  in  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim." 

*  A  statute  of  a  simitar  character  was  be-  * 
fore  this  court  in  Holland  v.  Challen,  110 
U.  a  16,  28  L.  ed.  62,  3  Sup.  Ct  Rep. 
495,  and  it  was  held  that  under  it  a  suit 
might  be  maintained  by  one  out  of  posses- 
sion against  another  also  out  of  posses- 
sion, to  quiet  the  title  of  the  former  to  the 
premises.  It  was  said,  quoting  from  a  prior 
opinion,  that  it  was  "a  case  in  which  an  en- 
largement of  equitable  rights  is  effected, 
although  presented  in  the  form  of  a  remedial 
proceeding."    It  was  also  said  (p.  20): 

"To  maintain  a  suit  of  this  character  It 
was  generally  necessary  that  the  plaintiff 
should  be  in  possession  of  the  property, 
and,  except  where  the  defendants  were  nu- 
merous, that  his  title  should  have  been  es- 
tablished at  law  or  be  founded  on  undis- 
puted evidence  or  long-continued  possession, 
Alexander  v.  Pendleton,  8  Cranch,  462,  S 
L.  ed.  624;  Pelrsoll  v.  Elliott,  6  Pet.  98, 
8  L.  ed.  882;  Orton  v.  Smith,  18  How.  263, 
16   L.   ed.  303. 

"The  statute  of  Nebraska  authorizes  a  sail 
In  either  of  these  classes  of  cases  without 
reference  to  any  previous  judicial  determina- 
tion of  the  validity  of  the  plaintiff's  right, 
and  without  reference  to  his  possession.  Any 
person  claiming  title  to  real  estate,  whether 
in  or  out  of  possession,  may  maintain  the 
suit  against  one  who  claims  an  adverse  es- 
tate or  interest  in  it,  for  the  purpose  of  de- 
termining such  estate  and  quieting  the 
title.1" 

The  same  question  was  considered  and  de- 
cided in  the  same  way  in  respect  to  a  suit 
based  upon  a  similar  statute,  in  Iowa,  in 
Wehrman  v.  Conklin,  16S  U.  S.  314,  30  L.  ed. 
167,  16  Sup.  Ct  Sep.  120.  Of  course,  se 
pointed  out  in  Whitehead  v.  Shattuok,  138 
U.  6.  146,  34  L.  ed.  S73,  11  Sup.  Ct  Rep. 
276,  such  a  statute  cannot  be  relied  upon 
in  the  Federal  courts  to  sustain  a  bill  In 
equity  by  one  out  of  possession  against  one 
In  possession,  for  an  action  at  law  in  the 
nature  of  an  action  of  ejectment  affords  ft 
perfectly  adequate  legal  remedy.  There  is 
nothing  In  the  point  decided  in  Boston  * 
M.  Consol,  Copper  ft  S.  Klin.  Co.  v.  Mon- 
tana Ore  Purchasing  Co.  188  U.  S.  632, 
47  L.  ed.  626,  23  Sup.  Ct  Rep.  434,  which, 
rightly  considered,  conflicts  with  the  esse 
of  Holland  v.   Challen. 

It  will  be  further  borne  in  mind  that  this 
question  was  raised  by  demurrer  to  the 
plaintiffs  bill  and  by  motion  after  the® 
■plaintiff  had  finished  its  testimony  and  be-* 
fore  ths  defendants  had  introduced  theirs, 
and  was  not  renewed  at  the  close  of  the 
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made  the  case  presented  wu  one  of  a  dear 
legal  title  to  the  four  mining  claims  by  pat- 
ent from  the  United  State*,  and  an  un- 
authorized entry  by  subterranean  workings 
Into  the  ground  below  the  surface  and  the 
mining  and  extracting  of  ores  therefrom, — 
a  case  for  restraint  by  injunction,  which 
was  part  of  the  relief  asked  for  in  the  bill. 
It  is  Insisted  that  in  Park  V.  Wilkinson,  21 
Utah,  279,  81  Am.  St  Rep.  603,  60  Pac. 
D4fi,  the  supreme  court  of  that  state  has 
given  a  different  construction  to  the  stat- 
ute, but  in  this  we  think  counsel  are  mis- 
taken. In  that  case  the  plaintiff  brought 
an  action  which  the  court  says  "was  in  the 
nature  of  one  in  ejectment,"  To  the  com- 
plaint the  defendant,  as  authorized  by  the 
practice  in  Utah,  answered  with  a  croes 
complaint,  demanding  equitable  relief.  A 
jury  was  empaneled.  After  the  testimony 
was  all  in  the  court  ruled  against  the  claim 
for  equitable  relief,  discharged  the  jury, 
and  entered  judgment  for  the  plaintiff. 
This  was  held  to  be  erroneous,  the  supreme 
court  saying  that  "after  determining  the 
equitable  issue  the  court  should  have  sub- 
mitted the  case  to  the  jury  upon  proper 
Instructions."  In  other  words,  the  equitable 
relief  sought  by  the  defendant  having  been 
denied,  the  case  stood  as  one  in  the  nature 
of  an  action  of  ejectment,  which  was  a 
common-law  action,  entitling  the  party  to 
a  jury.  But  in  this  case,  upon  the  allega- 
tions of  the  complaint,  the  plaintiff  was  In 
possession,  and  therefore  could  not  main- 
tain an  action  of  ejectment  The  testimony 
which  plaintiff  offered  showed  that  it  was 
the  owner  and  in  possession,  and,  of  course, 
at  that  time  nothing  in  the  nature  of  an 
action  of  ejectment  was  shown.  And  it 
was  only  by  demurrer  to  the  complaint  and 
by  motion  after  the  plaintiff  had  rested  that 
the  question  of  a  right  to  a  jury  was 
raised  by  the  defendants.  The  decision  of 
the  court  of  appeals  in  this  matter  was 
right 

Coming  now  to  the  merits,  it  la  not  open 
h  to  dispute  that  the  defendants  were  taking 
■  ore  from  beneath  the  surface  of  the  "plain- 
tiff's four  claims.  The  question  therefore 
arises.  What  right  had  they  to  thus  mine 
and  remove  ore?  They  must  show  that  the 
on  was  taken  from  a  vein  belonging  to 
them.  Was  there  a  veinT  Where  was  its 
apex,  and  who  was  the  owner  of  that  apexl 
The  testimony  is  voluminous,  and  even  with 
the  accompanying  diagrams  it  is  difficult 
to  come  to  a  satisfactory  conclusion  as  to 
the  facts. 

It  is  insisted  that  the  findings  of  the  cir- 
cuit court  should  have  bound  and  conclud- 
ed the  court  of  appeals  upon  questions  of 
fact  The  difficulty  with  this  contention 
la  that  there  is  nothing  to  show  what  the 


circuit  court  found  to  be  the  fasts.  What- 
ever might  have  been  suggested  by  the 
course  of  the  argument  at  the  hearing,  the 
comments  of  the  court  upon  such  argument, 
or  in  announcing  Its  decision,  there  is  noth- 
ing in  the  record  to  indicate  whether  its 
decision  was  based  upon  a  question  of  fact 
or  s  matter  of  law.  The  record  only  con- 
tains its  decree,  dismissing  the  bill.  All 
else  is  a  matter  of  surmise,  except  as  may 
be  inferred  from  the  allegations  of  the 
pleadings  and  the  scope  of  the  testimony. 
While  it  is  apparent  that  the  circuit  court 
must  have  based  its  decision  upon  one  of 
two  or  three  grounds,  yet  upon  which  it  Is 
not  certain.  The  circuit  court  of  appeals 
made  no  separate  finding  of  facts,  but  it 
filed  an  opinion  which  indicates  the  scope 
of  it*  decision,  and  it  is  the  decree  of  that 
court  which  is  before  us  for  consideration. 
The  attitude  of  the  ease  is  very  like  that 
of  one  in  which  a  trial  court  refers  all 
thing*  to  a  master,  who  take*  the  testi- 
mony and  reports  it,  with  a  general  finding 
for  the  plaintiff  or  defendant,  upon  which 
report  the  trial  court  state*  its  views  of 
the  facta  and  the  law  and  enter*  its  doers*. 
An  appellate  court,  reviewing  such  deer**, 
will  give  Its  consideration  to  the  conclusion* 
stated  by  the  trial  court,  irrespective  of  the 
report  of  the  master,  unless  the  isms  b* 
so  narrow  that  sustaining  the  decree  of  the 
court  necessarily  involve*  an  overruling  of 
the  master  on  a  matter  of  fact 

From  the  opinion  of  the  court  of  appeal* 
it  appear*  that  it  found  that  there  was  a*t 
broad  vein.  It  says:  "A  careful •examina- • 
tion  and  consideration  of  the  evidence  clear- 
ly convince*  us  that  the  stratum  of  lime- 
stone constitutes  a  single  broad  vein  or  lode 
of  mineral-bearing  rock  extending  from  the 
quartsite  on  one  side  to  the  quartzite  on  the 
other."  This  stratum  of  limestone  under- 
lie* the  four  claims  of  the  plaintiff,  and  on* 
of  the  contention*  of  the  defendants  is  that 
there  are  several  independent  veins,  one  of 
which  ha*  its  apex  within  the  surface  line* 
of  the  Kempton  and  another  Its  apex  In  the 
Ashland,  that  these  independent  veins  con- 
tinue down  through  the  stratum  of  lime- 
stone beneath  tho  surface  of  the  plaintiff's 
claims,  and  that  it  was  only  from  these  in- 
dependent veins  that  the  defendants  were 
mining  and  removing  ore.  Of  course,  this 
difference  between  the  conclusions  of  the 
court  and  the  contentions  of  the  defendant* 
affect*  materially  the  scope  of  the  inquiry. 
If  the  limestone  is  not,  strictly  ■peaking, 
a  vein,  but  a  mere  stratum  of  rook  through 
which  run  several  independent  veins,  then 
the  Inquiry  must  extend  to  the  location  of 
the  apex  of  each  separate  vein;  whereas, 
if  the  stratum  of  limestone  I*  itself  a  sine 
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gle   broad  vein,   then  the   Inquiry   is  ner-  i 
rawed  to  the  location  of  its  apex. 

With  reference  to  the  conclusion  of  the 
court  of  appeal!  It  la  sufficient  to  say  that 
if  the  testimony  does  not  ihow  that  it  ie 
correct,  it  fails  to  show  that  it  is  wrong;, 
and  under  those  circumstances  we  are  not 
justified  in  disturbing  that  conclusion.  It 
is  our  duty  to  accept  a  finding  of  fact,  un- 
less dearly  and  manifestly  wrong. 

Treating  this  limestone  as  a  single  broad 
Tain,  It  is  apparent  that  the  entire  apex 
la  not  within  the  surface  of  either  the 
Kempton  and  Ashland,  but  that  It  ia  also 
found  in  the  Old  Jordan  and  Mountain  Gem, 
—the  properties  of  the  plaintiff.  The  line 
which  divides  the  surface  of  the  claims  of 
the  defendants  from  the  Old  Jordan  and 
Mountain  Gem  claims  also  bisects  the  rein 
as  it  comes  to  the  surface.  In  other  words, 
part  of  the  apex  is  within  plaintiffs  claims 
and  part  within  defendants.'  In  such  a 
ease  the  senior  location  takes  the  entire 
*  width  of  the  vein  on  its  dip.  This  was 
?  the  conclusion  of  the 'court  of  appeals,  aa 
shown  by  this  quotation  from  Its  opinion 
(p.  698): 

"Where  two  or  mora  mining  claims  lon- 
gitudinally bisect  or  divide  the  apex  of  a 
vain,  the  senior  claim  takes  the  entire 
width  of  the  vein  on  its  dip,  if  it  is  in 
other  respects  so  located  as  to  give  a  right 
to  pursue  the  vein  downward  outside  of  the 
side  tines.  This  is  so  because  It  has  been 
toe  custom  among  miners,  since  before  the 
enactment  of  the  mining  laws,  to  regard 
and  treat  the  vein  as  a  unit  and  indivisible, 
la  point  of  width,  as  respects  the  right  to 
pursue  It  axtralaterally  beneath  the  sur- 
face); because  usually  the  width  of  the  vein 
ie  ao  irregular,  and  its  strike  and  dip  de- 
part so  far  from  right  lines,  that  it  is  al- 
together impracticable,  if  not  impossible, 
to  oontlnue  the  longitudinal  bisection  at 
the  apex  throughout  the  vein  on  its  dip  or 
downward  course;  and  because  it  conforms 
to  the  principle  pervading  the  mining  laws, 
that  priority  of  discovery  and  of  location 
gives  the  better  right,  as  Is  illustrated  in 
the  provision  giving  to  the  senior  claim  all 
ore  contained  In  the  apace  of  intersection 
where  two  or  more  veins  intersect  or  cross 
each  other,  and  in  the  further  provision 
giving  to  the  senior  claim  the  entire  vein  at 
and  below  the  point  of  union,  where  two  or 
mora  veins  with  distinct  apices  and  em- 
braced in  separate  claims  unite  in  their 
course  downward.  Rev.  Stat  {  2336,  U. 
8.  Comp.  Stat.  1901,  p.  1436." 

We  fully  indorse  the  views  thus  ex- 
pressed. Discovery  is  the  all-important 
fact  upon  which  title  to  mines  depends. 
Undley,  in  his  work  on  Mines,  2d  ed.  vol. 
1,  f  aW,  says: 


"Discovery  In  all  ages  and  all  countries 
has  been  regarded  as  conferring  rights  of 
claims  to  reward.  Gamboa,  who  represent- 
ed the  general  thought  of  his  age  on  this 
subject,  was  of  the  opinion  that  the  dis- 
coverer of  mines  was  even  more  worthy  of 
reward  than  the  inventor  of  a  useful  art. 
Hence,  in  the  mining  laws  of  all  civilized 
countries,  the  great  consideration  for  grant- 
ing mines  to  individuals  is  rfwoovery.  'Re- 
wards so  bestowed/  says  Gamboa,  twaidea 
being  a  proper  return  for  the  labor  and 
anxiety  of  the  discoverers,  have  the  further  J] 
affect  of  *  stimulating  others  to  search  for* 
veins  and  mines,  on  which  the  general 
prosperity  of  the  state  depends.'" 

The  two  thoughts  here  presented  are  re- 
ward for  the)  time  and  labor  spent  in  mak- 
ing the  discovery,  thus  adding  to  the  general 
wealth,  and  incentive  to  others  to  prosecute 
searches  for  veins  and  mines.  To  take 
from  the  discoverer  a  portion  of  that  which 
he  has  discovered  and  give  it  to  one  who 
may  have  bean  led  to  make  an  adjoining 
location  by  a  knowledge  of  the  discovery, 
and  without  any  previous  searching  for 
mineral,  Is  manifest  Injustice. 

Again,  as  indicated  In  the  quotation  front 
the  court  of  appeals,  continuing  the  line  of 
division  shown  upon  the  surface  through 
the  descending  vein  would  be  attended  with 
great  difficulty  and  uncertainty.  Dealing 
with  questions  of  this  nature,  a  practical 
view  must  be  taken.  Veins  do  not  continus 
of  uniform  width  In  their  descent,  but  are 
often  irregular  and  broken,  and  to  attempt 
to  make  a  division  of  ore  according  aa  it 
appears  on  the  surface,  or  equally,  would 
require  the  constant  supervision  of  a  court. 
It  is  not  strange,  then,  that  the  custom  of 
miners  has  been,  as  stated  by  the  court  of 
appeals,  to  regard  and  treat  the  vein  aa 
a  unit  and  indivisible  in  point  of  width, 
and  belonging  to  the  discoverer.  This  ques- 
tion has  been  before  this  court,  as  well  as 
several  of  the  courts  in  the  mining  dis- 
tricts. In  Argentine  Min.  Co.  v.  Terrible 
Min.  Co.  123  U.  S.  4T8,  484,  SO  L.  ed. 
1140,  1142,  7  Sup.  Ct  Eep.  13S«,  we  said: 

"Assuming  that  on  the  same  vein  there 
were  surface  outcroppings  within  the 
boundaries  of  both  claims,  the  one  first 
located  necessarily  carried  the  right  to  work 
the  vein." 

In  Bullion,  B.  &  C.  Min.  Co.  t.  Eureka 
Hill  Min.  Co.  S  Utah,  3, 11  Pec  61S,  the  ques- 
tion is  discussed  at  some  length  by  Chief 
Justice  Zane.  In  the  course  of  the  opin- 
ion it  Is  said   (p.  64) : 

"Under  the  law  of  I860  the  surface 
ground  was  merely  for  the  convenient  work- 
ing of  the  lode.  The  discoverer  and  first 
locator  took  the  lode  in  its  entirety.  The 
law    contemplated    its    segregation  in    its 
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length,  not  In  Its  width.    It  refer*  to  lode* 
2  between  the  end  linen,  not  to  a  part  of  a 

*  lode.  No 'expression  can  be  found  in  it 
Indicating  an  intention  to  limit  the  rights 
of  the  locator  to  a  portion  of  the  lode  in 
its  width.  The  discovery  of  any  part  of 
the  apex  of  a  vein  ia  regarded  by  it  as  a  dis- 
covery of  the  entire  apex.  And  we  think  that 
the  law  of  1872,  wneii  all  of  Its  provisions 
are  considered  together,  and  in  connection 
with  the  former  law  on  the  subject,  as  it 
should  be,  evinces  the  same  intent.  Under 
this  law  the  discoverer  of  any  part  of  the 
apex  gets  the  right  to  its  entire  width,  de- 
spite the  fact  that  a  portion  of  the  width 
may  be  outside  of  the  surface  side  lines 
Of  his  claim  extended  downwards  vertical- 
ly. While  he  has  no  right  to  the  extralater- 
al  surface,  he  has  a  right  to  the  extralateral 
lode  beneath  the  surface." 

See  also  St.  Louis  Min.  &  Mill.  Co. 
Montana  Min.  Co.  (C.  C.  App.  Oth  C.)  M 
L.R.A.  725,  44  G.  C.  A.  120,  104  Fed.  604; 
Empire  State-Idaho  Min.  &  Developing  Co. 
v.  Bunker  Eill  A  S.  Min.  &  Concentrating 
Co.  (C.  C.  App.  9th  C.)  G2  C.  C.  A.  219, 
114  Fed.  417.  Also  another  suit  between 
the  same  parties  in  the  same  court,  66 
C.  C.  A.  99,  131  Fed.  691;  Last  Chance 
Min.  Co.  t.  Bunker  Hill  &  S.  Min.  ft  Con- 
centrating Co.  (C.  C.  App.  9th  C.)  66  C. 
0.  A.  299,  131  Fed.  679. 

But  it  is  contended  by  the  defendants 
that  both  the  entries  and  patents  of  the 
Ashland  and  Kempton  claims  were  prior 
In  time  to  the  entries  and  patents  of  the 
Old  Jordan  and  Mountain  Gem,  and  that 
such  priority  of  entry  and  patent  con- 
clusively establishes  the  prior  right  of  the 
owners  to  this  broad  vein;  that  the  failure 
of  the  owners  of  the  Old  Jordan  and  Moun- 
tain Gem  to  adverse  the  applications  of 
the  owners  of  the  Ashland  and  Kempton 
for  patent  was  an  admission  that  the  lat- 
ter had  priority  of  right,  and  ia  conclu- 
sive against  any  present  testimony  as  to 
the  dates  of  the  locations.  We  had  oc- 
casion In  the  recent  case  of  Creede  &  C.  C. 
Min.  A  Mill.  Co.  v.  Uinta  Tunnel  Min.  & 
Transp.  Co.  196  U.  S.  337,  49  L.  ed.  601, 
26  Sup.  Ct.  Rep.  266  to  consider  to  what 
extent  the  issue  of  a  mining  patent  worked 
an  estoppel  of  the  claims  of  third  parties, 
and  It  is  unnecessary  now  to  repeat  the 
discussion  there  had. 

This  case  presents  the  question  under  dif- 
o  ferent  aspects.    The  entries  and  patents  of 

•  the  Ashland  and  Kempton  claims*were,  as 
staled,  prior  in  time  to  the  entries  and  pat- 
ents of  the  Old  Jordan  and  Mountain  Gem. 
There  is  no  record  of  any  adverse  suits,  al- 
though it  ia  intimated  that  there  were  such 
suits.     In  the   absence  of  a  record  thereof 


we  cannot  assume  that  anything  more  was 
presented  and  decided  than  was  necessary 
to  justify  the  patents.  A  patent  is  issued 
for  the  land  described,  and  all  that  Is 
necessarily  determined  in  an  adverse  suit 
is  the  priority  of  right  to  the  land.  This 
Is  evident  from  |  232S,  Rer.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  1429),  which  -says: 
"A  patent  for  any  land  claimed  and  lo- 
cated for  valuable  deposits  may  be  ob- 
tained in  the  following  manner."  In  tba 
section  the  only  matters  mentioned  for  ex- 
amination and  consideration  relate  to  ths 
surface  of  the  ground.  There  is  no  sug- 
gestion or  provision  for  any  inquiry  or  de- 
termination of  subterranean  rights.  Lind- 
ley.  In  his  work  on  Mines,  2d  ed.  vol.  B, 
I  730,  says: 

"An  application  for  patent  invites  only 
such  contests  aa  affect  ths  surface  area. 
A  possible  union  of  veins  underneath  the 
surface  cannot  be  foreshadowed  at  the  time 
the  application  is  made.  When  such  a  con- 
dition arises,  It  is  adjusted  by  reference  to 
surface  apex  ownership  and  priority  of  loca- 
tion not  involving  any  surface  conflict.  The 
rule  Is  well  settled  that  conflicting  adverse 
rights  set  np  to  defeat  an  application  for 
patent  cannot  be  recognized  in  the  absence 
of  an  alleged  surface  conflict.  Prospective 
underground  conflicts  .  .  .  are  not  the 
subject  of  adverse  claims." 

In  New  York  Hill  Co.  r.  Rocky  Bar  Co. 
6  Land  Dec.  318,  the  Commissioner  of  the 
General  Land  Office  declined  to  recognise  aa 
adverse  claim  where  there  was  no  sorfao* 
conflict,  saying   (p.  320) : 

"In  the  event  that  patent  should  be  is- 
sued upon  said  application  and  any  question 
should  thereafter  arise  as  to  the  right,  under 
such  patent,  to  follow  any  vein  or  lode,  as 
indicated  in  said  i  2322  (U.  S.  Comp.  Stat. 
1901,  p.  1426),  it  would  be  a  matter  for 
the  courts  to  settle,  and  I  am  of  the  opinion, 
there  being  no  surface  conflict  alleged  In 
this  ease,  and  without  considering  any  other 
question  relating  to  tha  sufficiency  of  the 
so-called  adverse  claim,  that  you  properly  «■ 
•declined  to  receive  the  same  as  an  adverse** 
claim,  and  to  that  extent  your  decision  la 
affirmed." 

The  same  ruling  was  mads  in  Smuggler 
Mm.  Co.  t.  Trueworthy  Lode  Claim,  IS  Land 
Dee.  366. 

Without  determining  what  would  be  the 
effect  of  a  judgment  in  an  adverse  suit  In 
respect  to  subterranean  rights,  if  any  wen 
in  fact  presented  and  adjudicated,  it  la 
enough  now  to  hold  that  there  is  no  pre- 
sumption, in  the  absence  of  the  record,  that 
any  such  rights  were  considered  and  deter- 
mined. Indeed,  in  the  absence  of  a  record, 
or  some  satisfactory  evidence,  it  la  to   ba 
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assumed  that  the  patent*  were  Issued  with- 
out any  contest  and  upon  the  survoyH  made 
under  the  direction  of  the  United  States 
surveyor  general,  and  included  only  ground 
in  respect  to  which  there  was  no  conflict. 
If  the  surface  ground  Included  in  an  appli- 
cation doea  not  conflict  with  that  of  an  ad- 
joining claimant,  the  latter  is  in  no  position 
to  question  the  right  of  the  former  to  a  pat- 
ent. Take  the  not  infrequent  case  of  two 
-'■'"■"  adjoining  each  other,  the  boundary 
line  between  which  ia  undisputed.  If  the 
owner  of  one  applies  for  a  patent  the  owner 
of  the  other  is  clearly  under  no  obligation 
to  adverse  that  application,  even  if,  under 
any  circumstances,  he  might  have  a  right  to 
do  so.  Other  necessary  conditions  being 
proved,  the  applicant  ia  entitled  to  a  patent 
for  the  ground.  Generally  speaking,  if  the 
boundary  between  the  two  claims  la  undis- 
puted the  foundation  for  an  adverse  suit  is 
lacking.  While  a  patent  is  evidence  of  the 
patentee's  priority  of  right  to  the  ground 
described,  it  ia  not  evidence  that  that  right 
waa  Initiated  prior  to  the  right  of  the  pat- 
entee of  adjoining  tract  to  the  ground  with- 
in hi*  claim. 

Section  2330,  Rev.  Stat,  (O.  8.  Comp. 
Stat.  1901,  p.  143S),  makes  provision  for 
conflict  as  to  certain  subterranean  rights. 
The  bast  sentence  of  the  section  reads: 
"And,  where  two  or  more  veins  unite,  the 
oldest  or  prior  location  shall  take  the  vein 
below  the  point  of  union,  including  all 
the  space  of  Intersection."  Argentine  Mln. 
Co.  v.  Terrible  Min.  Co.  supra.  As  the  place 
of  onion  may  be  far  below  the  surface,  this 
r  evidently  contemplates  Inquiry  and  decision 
*  after  patent,  and  then  It  can  only  be  in 
the  courts.  And  the  same  rule  will  obtain 
as  to  other  subterranean  rights. 

It  is  further  contended  that  there  is  no 
evidence  of  a  valid  location  of  the  "Old 
Jordan"  and  Mountain  Gem  prior  to  the 
entries  of  the  Ashland  and  Kempton.  Lo- 
cation notices  of  the  Old  Jordan  and  Moun- 
tain Gem  were  admitted  in  evidence,  that 
of  the  former  being  as  follows: 

Notice.  Jordan  a  M.  Co. 
The  undersigned  members  of  the  Jordan 
Silver  Mining  Go.  claim  for  mining  pur- 
poses one  share  of  200  feet  each  and  one 
additional  claim  of  200  feet  for  original 
discoverer,  George  R.  Ogilvie,  on  this  lead 
of  mineral  ore,  with  all  its  dips,  spurs,  and 
angles,  beginning  at  the  stake  situated  100 
feet  northeast  of  Gardner's  shanties  in 
Bingham  (Canton)  Kanyon,  In  West  Moun- 
tain, and  running  2,200  feet  in  a  westerly 
direction  along  the  side  of  said  mountain, 
an  a  line  with  Bingham  canyon,  and  in- 


tend  to  work  the  same  according  to   the 
mining  laws  of  this  mining  district. 

(Signed  by  25  locators.) 
Bingham   Eanyon,    Bait   Lake   City,    Utah 
territory,  Sept.  17,  1883. 

A.  Gardner,  Recorder. 

The  Mountain  Gem  location  was  similar 
in  form,  dated  August  20,  1804,  and  re- 
corded August  24,  1804.  Now  these  loca- 
tion notices  were  long  before  the  time  of 
the  locations  of  the  defendants'  claims.  It 
is  further  contended  that  the  locations  of 
the  "Old  Jordan"  and  Mountain  Gem  were 
anterior  to  the  act  of  July  20,  1800  (14 
Stat,  at  L.  261,  chap.  202),  which  waa  the 
first  legislation  of  Congress  in  respect  to 
the  granting  of  mineral  claims,  and  that 
while  that  act,  in  its  2d  section,  recognizes 
the  rights  of  locators  in  so  far  as  they 
have  proceeded  according  to  the  local  cus- 
tom or  rules  of  miners  of  the  districts  in 
which  the  mines  are  situated,  yet  in  this 
case  there  Is  no  evidence  that  these  loca- 


say  that  by  "stipulation  of  counsel  it  was* 
agreed  that  the  patents  to  the  "Old  Jor- 
dan" and  Mountain  Gem  were  issued  upon 
the  location  notices.  Inasmuch  as  they 
were  accepted  by  the  government,  and  pat- 
ents Issued  thereon,  it  was  a  recognition  by 
the  Department  of  the  conformity  of  the 
proceedings  to  the  local  rules  and  customs 
of  the  district,  and  such  ruling  is  not  open 
to  challenge  by  third  parties  claiming 
rights  arising  subsequently  to  such  notices, 
gumming  up  our  conclusions,  the  findings 
of  fact  as  stated  in  the  opinion  of  the  court 
of  appeals  are  not  clearly  against  tile  testi- 
mony, and  must,  therefore,  be  sustained. 
According  to  those  findings  there  was  a 
single  broad  vein, — the  apex  or  outcrop- 
pings  of  which  extended  through  the  limits 
of  some  of  the  plaintiff's  and  defendants* 
claims, — and  not  several  Independent  veins. 
The  ore  which  was  being  mined  and  removed 
by  the  defendants  was  taken  from  this 
single  broad  vein  beneath  the  surface 
ground  of  claims  belonging  to  the  plaintiff. 
Where  there  is  a  tingle  broad  vein  whose 
apex  or  outcroppings  extend  Into  two  ad- 
joining mining  claims  the  discoverer  has  an 
extralaUrsJ  right  to  the  entire  vein  on  Its 
dip.  Acceptance  by  the  government  of  lo- 
cation proceedings  had  before  the  statute 
of  1800,  and  Issue  of  a  patent  thereon,  is 
evidence  that  those  location  proceedings 
were  In  accordance  with  the  rules  and  cus- 
toms of  the  local  mining  district.  The 
priority  of  right  to  a  single  broad  vein 
vested  In  the  discoverer  is  not  determined 
by  the  dates  of  the  entries  or  patents  of 
the  respective  claims,  and  priority  of  dis- 
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eorery  may  ba  shown  by  testimony  other 
thin  the  entries  and  patent*.  In  the  ab- 
sence from  the  record  of  an  adverse  suit 
there  ii  no  presumption  that  anything  was 
considered  or  determined  except  the  ques- 
tion of  the  right  to  the  surface. 

From  these  conclusions  it  is  obvious 
that  the  decision  of  the  Circuit  Court  of 
Appeals  was  right,  and  it  is  affirmed. 


<*07  U.  S.  61) 

URIAH  B.  LEE,  Prank  B.  Lee,  and  Barry 
Sutton,    Plffs.    Id    Err., 

STATE  OF  NEW  JERSEY. 

Error  to  state  court  —  moot  question. 

1.  A  judgment  of  a  state  court  which 
does  not  so  enforce  a  state  statute  as  to  de- 
prive the  party  complaining  of  rights  which 
are  protected  by  the  Federal  Constitution 
will  not  be  reversed  in  the  Supreme  Court 
of  the  United  States  because  such  statute, 
when  enforced  against  a  class  to  which  the 
party  complaining  doe*  not  belong,  may 
work  a  deprivation  of  such  constitutional 
rights.* 

Commerce-  statu   regulation   of   oyster 
Industry. 

2.  Rights  under  the  commerce  clause  of 
the  Federal  Constitution  or  under  the  14th 
Amendment  are  not  infringed  by  the  provi- 
sions of  N.  J.  act  March  24.  18B9,  |  80,  as 
amended  by  the  act  of  March  22,  1901,  un- 
der which  a  conviction  may  be  had  for  using 
a  dredge  in  tidal  waters  of  the  state  for  the 


Argued  October  16,  1907.    Decldsd  October 
SS,  1907. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  Stats  of  New  Jersey  to 
review  a  judgment  affirming  a  judgment  of 
the  Supreme  Court  of  that  state,  which  af- 
firmed a  conviction  in  the  Court  of  Quarter 
Sessions  of  Cumberland  County  of  unlaw- 
fully dredging  upon  oyster  beds.    Affirmed. 

See  same  case  below  (N.  J.)  69  AtL  1118. 

The  facta  are  stated  in  the  opinion. 

Messrs.  E.  A.  Armstrong  and  William 
T.  Read  for  plaintiffs  in  error. 

Messrs.  N«Uon  B.  Gaskill  and  Robert  H. 
HcCartsr  for  defendant  in  error. 


r. 


Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiffs  in  error  were  convicted  in 
the  court  of  quarter  sessions  of  Cumber- 
land county,  New  Jersey,  at  the  May  term, 
1S03,  of  tbe  offense  of  unlawfully  dredging 
upon  certain  oyster  beds  for  the  purpose  of 
catching  oysters,  contrary  to  the  statute  en- 
acted   in    that   state.      This   judgment    was 


Oct.  Tbm, 

affirmed  In  the  court  of  errors  and  appeals 
of  New  Jersey  and  this  writ  of  error  seeks 
the  reversal  of  that  judgment. 

Section  20  of  the  act  of  1899,  amended, 
Laws  of  1901,  p.  307,  provides; 

"Any  person  or  persons  who  shall  here- 
after dredge  upon  or  throw,  take,  or  cast  his 
oyster  dredge,  or  any  other  instrument  used 
for  the  purpose  of  catching  oysters,  upon 
any  oyster  bed  or  ground  duly  marked, 
buoyed,  or  staked  up  within  the  waters  of 
the  Delaware  river,  Delaware  bay,  and  Mau- 
rice River  cove,  in  this  state,  belonging  to 
any  other  person,  without  the  permission  of 
the  leasee  or  lessees  thereof,  shall  be  guilty 
of  a  misdemeanor  and  of  the  violation  of 
the  provisions  of  this  act." 
'  It  Is  the  contention  of  the  plaintiffs  in  er- 
ror that  this  statute  violates  the  right  of 
free  navigation,  and  undertakes  to  regulate 
interstate  commerce  in  violation  of  I  8,  ar- 
ticle 1,  of  the  Federal  Constitution,  and  de- 
prives the  plaintiffs  in  error  of  rights  ss- 
cured  by  the  14th  Amendment. 

The  power  of  the  state  to  regulate  the  g 
oyster  industry,* although  the  same  Is  car-* 
ried  on  under  tidal  waters  in  the  state.  Is 
not  contested,  and  could  not  successfully  be. 
Smith  v.  Maryland,  18  How.  71,  IB  L.  ed. 
269;  McCrsady  T.  Virginia,  94  U.  8.  S91,  24 
L.  ed.  248;  Manchester  v.  Massachusetts, 
139  U.  S.  240,  35  L.  ed.  1S9, 11  Sup.  Ot  Ban. 
6G9. 

The  objection  to  the  legality  of  the  convic- 
tion from  the  standpoint  of  rights  protect- 
ed by  the  Federal  Constitution,  as  urged  up- 
on our  attention,  rests  upon  the  argument 
that  f  20,  amended  as  above  quoted,  permits 
the  conviction  of  a  person  who  shall  take  an 
oyster  dredge  or  other  instrument  used  for 
the  purpose  of  catching  oysters,  on  any  oy- 
ster bed  or  grounds  within  such  navigable 
waters,  thereby  abridging  and  Interfering 
with  the  right  of  free  commerce  with  for- 
eign nations,  and  among  the  several  states. 
And  it  is  argued  that  persons  sailing  over 
such  waters,  having  an  oyster-dredge  aboard 
a  boat,  might  be  convicted  of  thus  taking 
a  dredge  over  such  ground,  in  violation  of 
the  statute.  Of  this  contention  it  is  enough 
to  say  that  In  this  case  no  such  construction 
of  the  statute  was  made  or  enforced  against 
the  plaintiffs  in  error.  Nor  were  they  con- 
victed because  of  any  such  state  of  facts) 
and  it  is  well  settled  in  this  court  that,  be- 
cause a  state  statute,  when  enforced  In  aetata 
court  against  a  class  to  which  the  party 
complaining  docs  not  belong,  may  work  a 
deprivation  of  constitutional  rights,  that 
Tact  does  not  authorise  the  reversal  of  a 
judgment  of  a  state  court  not  enforcing  the 
statute  so  aa  to  deprive  the  party  complain- 
ing of  rights  which  are  protected  by  the  Fed- 
eral Constitution.    New  York  ez  reL  Hatch 
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T.  Reartfon,  204  U.  a  162-100,  61  L.  ed.  416 
-422,  27  Sup.  Ct  Rep.  188,  and  cmm  there 
cited. 

An  inspection  of  this  record  shown  that 
the  count  of  the  Indictment  under  which  the 
plaintiff!  in  error  were  convicted  charged 
them  with  unlawfully  dredging,  throwing, 
and  carting  dredges  for  the  purpose  of  catch- 
ing oysters  upon  certain  leased  lands,  in  vio- 
lation of  the  statute. 

The  testimony  offered  on  the  part  of  the 
state  tends  to  show  that  certain  dredge* 
were  thus  thrown  and  cast  for  the  purpose 
of   catching  oysters  upon   leased   lands   be- 

f  longing  to  one  Allen. 
•On  the  part  of  the  defense  the  witnesses 
testify  that  the  dredges  were  not  thus  cast 
and  used  upon  the  lands  in  question.  There 
was  no  pretense  in  the  charge  in  the  indict- 
ment, or  in  the  testimony  offered  by  the  peo- 
ple, that  a  conviction  could  be  had  for  the 
mere  taking  of  a  dredge  over  the  teased 
lands.  The  conviction  depended,  both  in  the 
charge  and  in  the  testimony,  upon  establish- 
ing the  fact  that  the  plaintiffs  fn  error  thus 
Illegally  used  the  dredges. 

It  is  contended  that  the  plaintiffs  in  error 
night  have  been  convicted  for  the  men 
sailing  over  the  lands  with  a  dredge  aboard 
the  boat,  because  of  the  following  language 
in  the  court's  charge  t 

"It  then  remains  to  he  considered  wheth- 
er or  not  the  defendants  on  that  day  dredged 
or  threw,  took  or  cast,  a  dredge  or  other 
instrument  used  for  the  purpose  of  catching 
oysters  upon  that  ground.  If  they  find  that 
they  did,  then  they  should  be  convicted  of 
illegal  dredging,  as  charged  in  the  first  count 
of  the  indictment" 

But  this  excerpt  must  be  read  in  connec- 
tion with  the  rest  of  the  charge,  and  it  is 
perfectly  apparent  that  it  was  not  intended 
that  the  Jury  might  convict  for  taking  • 
dredge  across  the  lands  in  sailing  over  them, 
under  the  Indictment  which  made  no  mention 
of  such  taking,  but  distinctly  counted  upon 
the  unlawful  throwing  and  casting  of  the 
dredge  upon  the  leased  ground  for  the  pur- 
pose of  catching  oysters.  For  immediately 
following  the  language  quoted  the  learned 
Judge  goes  on  to  say: 

"How,  the  state  produces,  bearing  upon 
that  question,  the  owner  of  the  ground,  and 
he  testifies  that  on  the  day  named  in  the  in- 
dictment be,  aboard  of  the  Golden  Light, 
with  Captain  Hilton,  visited  his  ground; 
that  as  they  approached  it,— you  will  re- 
call just  how  near  they  placed  themselves, 
from  their  testimony, — as  they  approached 
it  they  saw  these  defendants  aboard  of  a 
vessel  called  the  Lee,  maneuvering  up  and 
down  this  ground,  No.  1S7,  section  B,  of 
Captain  Allen,  and  heaving  their  dredges 
thereon.     Now,    gentlemen,   if   you    believe 


that  testimony,  if  you  believe  that  occurred  * 
as  these  witnesses  for  the  state  say  it  oc- 
curred, then,  regardless  of  whether  or  not 
they  got  any  oysters,  if  they  were  throwing 
their  dredges  there  upon  that  ground  they 
should  be  convicted  under  the  first  oount  of 
this  Indictment. 

"Now,  considering  all  of  this  testimony 
and  any  other  testimony  in  the  case,  you 
ought  to  determine  whether  or  not  the  de- 
fendants were  there  heaving  their  dredges 
and  dredging  upon  this  ground.  And  in  en- 
deavoring to  ascertain  the  truth  from  this 
conflicting  testimony  it  is  but  the  dictate  of 
common  sense  that  you  should  consider 
whether  any  of  the  witnesses  have  a  motive 
to  testify  falsely." 

It  Is  therefore  apparent  that  the  possible 
construction  of  the  statute  in  such  manner 
as  to  convict  plaintiffs  In  error  of  a  crime 
in  merely  exercising  their  right  to  navigate 
Interstate  waters  was  not  made  essential  to 
the  determination  of  the  case. 

A  conviction  was  had  because  of  the  use 
of  a  dredge  upon  leased  lands,  in  violation 
of  the  New  Jersey  statute  for  the  protection 
of  the  oyster  industry.  Against  the  statute, 
as  thus  enforced,  no  valid  objection  can  be 
urged  for  want  of  power  to  pass  or  enforce 
it  because  of  rights  protected  by  the  Feder- 
al Constitution. 

Judgment  of  the  Court  of  Errors  and  Ap- 
peals of  New  Jersey  is  affirmed. 


(MT  U.  B.  «1> 

EX  PARTE  FIRST  NATIONAL  BANK  OF 
CHICAGO,  H.  W.  Rogers  and  James  C. 
Rogers,  as  H.  W.  Rogers  &  Brother,  Pe- 
titioners.    (No.  8,  Original.) 

FIRST  NATIONAL  BANK  OF  CHICAGO 
and  H.  W.  Rogers  and  James  C.  Ropers, 
as  H.  W.  Rogers  &  Brother,  Pins,  in  Err., 

CHICAGO  TITLE  k  TRUST  COMPANY, 
Trustee  of  Alexander  Rogers,  Bankrupt, 
and  James  A.  Patten.     (No.  38.) 

Error  to  circuit  court  at  appeals  —  par- 
ties. 

1.  A  writ  of  error  to  the  circuit  court  of 
appeals  to  review  a  judgment  of  that  court 
issuing  a  peremptory  mandamus  requiring 
a  district  court  to  modify  its  judgment  en- 
tered in  supposed  compliance  with  the  man- 
date of  the  Supreme  Court  will  not  be  dis- 
missed because  the  district  judge  obeyed 
the  order  and  did  not  sue  out  the  writ, 
where  it  appears  on  the  record  that  the 
judge  declfned  to  join,  that  he  has  no  per- 
sonal interest  in  the  judgment,  and  that  the 
plaintiffs  in  error  have  such  an  interest,  and 
were  made  parties  for  the  purpose  of  pro- 
tecting their  rights. 
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Cotirt*  —  jurisdiction  of  circuit  court  of 
appeals  —  mandamus  to  enforce  man- 
date of  Supreme  Court. 
?..  A  circuit  court  of  appeals  to  which  b 
addressed  the  mandate  of  the  Supreme  Court 
directing  the  remanding  of  the  cause  to  the 
district  court  for  further  proceedings  in  con- 
formity with  the  opinion  upon  which  the 
mandate  was  based  has  no  jurisdiction  to 
compel  the  district  court,  by  mandamus,  to 
modify  the  decree  entered  in  supposed  com- 
pliance with  such  mandate,  to  conform  to 
the  view  of  the  Supreme  Court's  opinion  en- 
tertained by  the  circuit  court  of  appeals. 
Appeal  — compliance  with  mandate. 

3.  A  decree  of  a  Federal  district  court 
for  the  transfer  to  certain  adverse  claimants 
of  a  part  of  the  proceeds  of  a  sale  of  prop- 
erty not  In  possession  of  the  trustee  in 
bankruptcy,  without  prejudice  to  the  rights 
of  such  trustee,  "if  this  court  shall  so  au- 
thorize," to  litigate  in  any  proper  court  the 
question  of  hit  right  to  recover  such  funds 
as  a  part  of  the  bankrupt's  general  estate,  is 
a  sufficient  compliance  with  the  mandate  of 
the  Federal  Supreme  Court,  which  had  di- 
rected the  remanding  of  the  case  for  further 
proceedings  in  confon-ity  with  its  opinion,  in 
Which  it  was  stated  that  the  district  court's 
original  decree  should  have  been  "without 
prejudice  to  the  right  of  respondents  to  liti- 
gate in  a  proper  court." 

[Nos.  8,  Original,  and  38.] 


PETITION  for  mandamus  directed  to  the 
Judges  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit  and 
to  the  Honorable  Solomon  B.  Bethea  a*  Judge 
of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  to  com- 
pel the  setting  aside  of  a  decree  of  the  Dis- 
trict Court, entered  in  conformity  tothe  man- 
date of  the  Circuit  Court  of  Appeals,  direct- 
ing a  modification  of  a  decree  entered  by  the 
District  Court  in  supposed  compliance  with 
the  mandate  of  the  Supreme  Court.  Grant- 
ed.   Also 

A  WRIT  of  error  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit  to  review  a  judgment  issuing  a 
peremptory  mandamus  requiring  the  District 
Court  for  the  Northern  District  of  Illinois 
to  modify  its  judgment  entered  in  supposed 
compliance  with  the  mandate  of  the  Supreme 
Court.    Reversed. 

See  same  case  below  In  No.  33,  77  0.  0.  A. 
408,   146  Fed.  742. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  S.  Bobbins,  Wallace 
Eeckman,  and  James  Q.  Elsdon  for  petition- 
ers and  plaintiffs  in  error. 

Messrs.  Newton  Wycth  and  Joseph  El. 
Faden  for  respondent*  and  defendants  in 
error. 


*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

These  cases  arise  out  of  the  proceedings  sub- 
sequent to  the  decision  of  this  court  In  First 
Nat  Bank  v.  Chicago  Title  k  T.  Co.  198  U. 
a  280,  49  L.  ed.  1051,  85  Sup.  Ct.  Rep.  693. 
In  that  case  the  trust  company,  as  receiver, 
subsequently  trustee  in  bankruptcy,  filed  a 
petition  In  the  district  court,  alleging  pos- 
session of  certain  property  and  asking  for 
directions  in  respect  of  a  sale.  The  district 
court  found  that  a  storage  company  had  the 
possession  and  right  of  possession,  but  nev- 
ertheless retained  jurisdiction,  and,  a  sale 
having  been  had  by  consent,  made  a  sum- 
mary order  for  transfer  to  the  petitioner  of 
part  of  the  proceeds  of  the  sale.  An  appeal 
was  taken  to  the  circuit  court  of  appeals, 
and  that  court  sustained  the  jurisdiction  of 
the  district  court.  On  certiorari  this  court 
held  that  the  circuit  court  of  appeals  had  no 
jurisdiction  of  the  appeal,  and  that  the  dis- 
trict court,  having  found  that  the  receiver 
and  trustee  was  not  in  possession  of  the 
fund,  had  no  jurisdiction  to  proceed  further. 
It  thereupon  rendered  a  judgment  and  is- 
sued a  mandate  reversing  the  decree  of  the 
circuit  court  of  appeals,  and  directing  that 
court  to  dismiss  the  appeal  and  to  remand1 
the  case  to  the  district  court  for  further  pro- 
ceedings in  conformity  with  the  opinion  up- 
on  which  the  mandate  was  based. 

The  circuit  court  of  appeals  thereupon 
dismissed  the  appeal  and  remanded  the  cause 
for  further  proceedings  as  directed.  The 
opinion  to  which  the  proceedings  of  the 
district  court  were  to  conform  concluded  with  g 
these  words:  "In  onr*view  the  district  court* 
should  have  declined  upon  its  findings  to  re- 
tain jurisdiction,  and  in  that  event  the  de- 
crees for  the  return  of  the  money  should  have 
been  without  prejudice  to  the  right  of  re- 
spondents to  litigate  in  a  proper  court,  which 
modification  we  direct  to  be  made."  The 
district  court  made  a  decree  "without  preju- 
dice to  the  rights  of  the  Chicago  Title  k 
Trust  Company,  the  trustee  herein,  if  this 
conrt  shall  so  authorize,  to  litigate  in  any 
proper  court  the  question  of  the  right  of 
said  trustee  to  recover  said  funds  as  a  part 
of  the  bankrupt's  general  estate."  The  trus- 
tee complained  of  the  form  of  this  decree, 
especially  because  of  the  Insertion  of  the 
words  "if  this  court  shall  so  authorize,"  and 
moved  in  this  court  for  leave  to  file  a  peti- 
tion for  mandamus  requiring  the  district 
judge  to  modify  it,  but  leave  was  denied. 
200  U.  a  613,  60  L.  ed.  620,  26  Sup.  Ct. 
Rep.  763. 

The  trustee  next  made  a  similar  applica- 
tion to  the  circuit  court  of  appeals,  where- 
upon that  court  granted  It  and  issued  a  per- 
emptory writ  requiring  modifications  to  be 
made.    77  C.  a  A.  408,  146  Fed.  742.    The 
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netitionftn  and  plaintiffs  in  error,  claiming 
an  interest  in  the  fluid,  then  applied  for 
leave  to  intervene  for  the  purpose  of  prose- 
cuting *  writ  of  error;  their  application  was 
allowed,  and  leave  was  granted  them  to  sue 
out  the  writ,  the  order  reciting  that  the 
district  judge  was  present  by  counsel,  but 
declined  to  sue  out  or  join  in  the  same.  On  the 
same  day  tike  circuit  court  of  appeals  re- 
fused to  make  the  writ  act  as  a  supersedeas, 
and  on  the  next  day  the  district  judge  en- 
tered a  decree  conforming  to  the  mandate  of 
the  circuit  court  of  appeals.  The  present 
proceedings  are  brought  for  the  purpose  of 
reversing  the  action  of  the  circuit  court  of 
appeals  and  of  reinstating  the  former  decree 
of  the  district  court. 

There  is  a  motion  to  dismiss  the  writ  of 
error  on  the  grounds  that  the  judge,  who 
was  the  only  party  to  the  mandate  alleged 
to  be  erroneous,  did  not  sue  out  the  writ, 
but  that,  on  the  contrary,  he  has  obeyed  the 
order,  and  that  the  plaintiff!  in  error  are 
g  not  privy  to  the  judgment  We  deem  it  a 
•  sufficient  answer*to  this  motion  to  say  that 
it  appears  on  the  record  that  the  judge  de- 
clined to  join  (Mastereon  v.  Hemdon  [Mas- 
tarson  t.  Howard]  10  Wall.  416,  19  L.  ed. 
B53;  Hardee  t.  Wilson,  148  U.  &  179,  33  L. 
ed.  933,  18  Sup.  Ct  Rep.  3B),  that  he  has  no 
personal  interest  In  the  judgment  (Davis 
Mercantile-  Trust  Co.  152  U.  B.  690,  BB3,  38 
L.  ed.  003,  604,  14  Sup.  Ct  Rep.  099), 
and  that  the  plaintiffs  have  such  an  interest, 
and  were  made  parties  for  the  purpose  of 
protecting  their  rights.  The  fact  that  the 
judge  obeyed  the  order  In  force  against  him 
cannot  prejudice  the  position  of  the  plain- 
tiffs. They  have  the  same  interest  in  hav- 
ing the  former  decree  of  the  district  court 
reinstated  that  they  had  in  having  it  stand. 
We  are  of  opinion  that  the  order  of  the 
circuit  court  of  appeals  was  wrong, 
mandate  of  this  court  was  addressed  to  it 
alone,  it  is  true,  fn  point  of  form.  It  is  cus- 
tomary to  Issue  but  a  single  mandate.  But 
the  directions  as  to  the  further  proceeding! 
of  the  district  court  were  not  an  order  to  t" 
circuit  court  of  appeals  to  issue  an  order 
the  district  court  They  were  directions 
which  the  circuit  court  of  appeals  was  sim- 
ply to  communicate  to  the  district  court,  and 
which  the  district  court  was  to  follow  on  the 


authority  of  this  court,  not  of  the  circuit 
court  of  appeals.  The  suggestion  of  the  need 
of  speedy  relief  seems  to  have  counted  for 
something  in  the  making  of  the  order  ap- 
pealed from,  and  the  denial  of  a  mandamus 
by  this  court  was  treated  as  an  intimation 
that  the  final  direction  to  the  district  court 
to  be  regarded  as  proceeding  from  the 
circuit  court  of  appeals.  Such  was  not  the 
import  of  the  action  of  this  court.  The  cir- 
cuit court  of  appeals  had  no  jurisdiction  la 
the  matter,  and  the  denial  of  a  mandamus 
by  this  court  did  not  confer  or  declare  Ju- 
risdiction to  grant  what  this  court  denied. 
It  follows  that  the  judgment  of  the  circuit 
court  of  appeals  must  be  reversed. 

As  the  judgment  reversed  nas  been  acted 
upon  by  the  district  court  it  becomes  neces- 
sary to  consider  whether  the  former  or  the 
present  decree  of  the  district  court  was  the 
proper  one  to  enter.  The  present  one  might 
be  right  not  withstanding  the  want  of  juris- 
diction on  the  part  of  the  higher  court  to 
order  it  to  be  made.  We  need  not  determine  £ 
whether  the  language  •quoted  from  our  for-* 
mer  opinion  was  im  providently  used.  It  Is 
enough  to  say  that  the  opinion  did  not  pur- 
port  to  fix  the  words  of  the  new  decree.  It 
merely  gave  a  general  direction  which  was 
to  be  carried  out  In  a  form  to  be  settled  by 
the  district  court  It  declared,  perhaps  un- 
necessarily, that  the  decree  was  to  be  with- 
out prejudice  to  whatever  right  the  respond- 
ents might  have  to  litigate  in  a  proper  court, 
not  that  they  were  entitled  to  litigate,  or 
that  the  authority  given  by  the  bankruptcy 
law,  H  2  (7),  II  c,  47  (2),*  to  the  district 
court  to  control  such  litigation,  was  super- 
seded. We  are  of  opinion  that  the  decree 
first  entered  by  the  district  court  complied 
with  the  language  of  the  opinion,  and  that 
the  subsequent  decree,  having  been  entered 
only  in  obedience  to  an  unwarranted  judg- 
ment, should  be  set  aside.  Be  Potts,  100 
U.  S.  203,  41  L.  ed.  994,  IT  Sup.  Ct.  Rep. 
020;  Ex  parte  Dubuque  ft  P.  R.  Co.  (Du- 
buque &  P.  R.  Co.  v.  Litchfield)  1  Wall.  09, 
17  L.  ed.  614. 

Judgment  of  the  Circuit  Court  of  Appeals 


•Art  Jnlr  1,  I8W,  «.  to,  W  Mat.  6«,  H»,  B£T  [U.  S.  Comp.  St.  1 


Mandamus  to  go  to  the  District  Court  to 
set  aside  its  decree  entered  in  pursuance  of 
said  judgment 

I,  pp.  MM.  MM,  M'SJ. 
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INTERSTATE  CONSOLIDATED  STREET 
RAILWAY   COMPANY,   PIff.    in    Err., 


Ocr.  Tcut, 


OF       MABSACHU- 


Oorpo  rations  — conditions  of  incorpora- 
tion—general   reference    to    existing 

A  street  railway  company  whose  charter 
subjects  it  to  "all  the  duties,  liabilities,  and 
restrictions  set  forth  in  all  genual  laws  now 
or  hereafter  fn  force,  relating  to  street 
railway  companies,"  is  bound  by  the  require- 
ment of  a  statute  previously  enacted,  that 
street  railway  companies  shall  transport 
school  children  at  a  reduced  rate,  although 
such  statute  may  be  unconstitutional  as  to 
already  existing  corporations.  * 


IN  ERROR  to  the  Superior  Court  of  the 
State  of  Massachusetts  to  review  a  con- 
viction of  a  street  railway  company,  on  ap- 
peal from  the  First  District  Court  of  Bris- 
tol County,  in  that  state,  for  refusing  to 
transport  school  children  at  a  reduced  rate, 
(Deceptions  having  been  heard  by  the  Su- 
preme Judicial  Court  and  overruled.     Af- 

See  same  case  below,  187  Mass.  436,  73 
N.  E.  630. 

The  facta  are  stated  In  the  opinion. 

Messrs.  Everett  Watson  Burden  and 
Joseph  H.  Knight  for  plaintiff  in  error. 

Messrs.  Dana  Halone  and  Fred  T.  Field 
tor  defendant  in  error. 

*    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court; 

This  was  a  complaint  against  the  plaintiff 
In  error  for  refusing  to  sell  tickets  for  the 
transportation  of  pupils  to  and  from  the 
public  schools  at  one  halt  the  regular  fare 
charged  by  ft,  as  required  by  Mass.  Rev. 
Laws,  chap.  112,  I  72.  At  the  trial  the 
railway  company  admitted  the  fact,  but  set 
up   that  the   statute  was  unconstitutional, 


in  that  it  denied  to  the  company  the  equal 
protection  of  the  laws  and  deprived  It  of  its 
property  without  just  compensation  and 
without  due  process  of  law.  In  support  of 
this  defense  it  made  an  offer  of  proof  which 
may  be  abridged  into  the  propositions  that 
the  regular  fare  was  9  cents;  that  during 
the  last  fiscal  year  the  actual  and  reasonable 
cost  of  transportation  per  passenger  was 
BA^i  cents,  or,  including  taxes,  i  Jtf,  cents; 
that  pupils  of  the  public  schools  formed  a 
considerable  part  of  the  passengers  carried 
by  it,  and  that  the  one  street  railway  ex- 


pressly exempted  by  the  law  transported 
nearly  one  half  the  passengers  transported 
on  street  railways  and  received  nearly  one  half 
the  revenue  received  for  such  transportation  in 
the  commonwealth.  The  offer  was  stated  to 
be  made  for  the  purpose  of  showing  that  the 
plaintiff  in  error  could  not  comply  with  the 
statute  without  carrying  passengers  for  lessf 
than  a  reasonable  compensation *and  for  leas* 
than  cost.  The  offer  of  proof  was  rejected, 
and  a  ruling  that  the  statute  was  repugnant 
to  the  14th  Amendment  was  refused.  The 
plaintiff  in  error  excepted  and,  after  a  ver- 
dict of  guilty  and  sentence,  took  the  case  to 
the  supreme  judicial  court.  187  Mass.  430, 
73  N.  E.  830.  That  court  overruled  the  ex- 
ceptions, whereupon  the  plaintiff  in  error 
brought  the  case  here. 

This  court  is  of  opinion  that  the  decision 
below  was  right.  A  majority  of  the  court 
considers  that  the  case  is  disposed  of  by 
the  fact  that  the  statute  in  question  was  In 
force  when  the  plaintiff  in  error  took  its 
charter,  and  confines  itself  to  that  ground. 
The  section  of  the  Revised  Laws  (cbap.  112, 
I  72)  was  a  continuation  of  Stat.  1900, 
chap.  107.  Rev.  Laws,  cbap.  220,  !  2.  Com. 
v.  Anselvich,  ISO  Mass.  370,  379,  330,  104 
Am.  St.  Rep.  600,  71  N.  E.  790.  The  act  of 
incorporation  went  into  effect  March  16, 
1901.  Stat.  1901,  chap.  169.  By  the  latter 
act  the  plaintiff  in  error  was  "subject  to  all 
the  duties,  liabilities,  and  restrictions  set 
forth  in  all  general  laws  now  or  hereafter 
in  force  relating  to  street  railways  compa- 
nies, except,"  etc.  {  1.  See.  also  S  2.  There 
is  no  doubt  that,  by  the  law  as  understood 
in  Massachusetts,  at  least,  the  provisions  of 
Rev.  Laws,  chap.  112,  5  72,  Stat.  1000,  chap. 
107,  if  they  bad  been  inserted  in  the  char- 
ter in  terms,  would  have  bound  the  corpora- 
tion, whether  such  requirements  could  be 
made  constitutionally  of  an  already  exist- 
ing corporation  or  not.  The  railroad  com- 
pany would  have  come  into  being  and  have 
consented  to  come  into  being  subject  to  the 
liability,  and  could  not  be  heard  to  com- 
plain. Roekport  Water  Co.  v.  Rockport, 
101  Haas.  279,  37  N.  E.  168;  Ashley  v. 
Ryan,  1B3  U.  S.  436,  443,  38  L.  ed.  773,  777, 
4  Inters.  Com.  Rep.  664,  14  Sup.  Ct.  Rep. 
865;  Wight  v.  Davidson,  181  U.  8.  371,  377, 
45  L.  ed.  000,  903,  21  Sup.  Ct.  Rep.  616; 
Newburyport  Water  Co.  v.  Newburyport, 
103  U.  S.  661,  579,  48  L.  ed.  705,  800,  24 
Sup.  Ct.  Rep.  653. 

If  the  charter,  instead  of  writing  out  the 
requirements  of  Rev.  Laws,  112,  5  72,  re- 
ferred specifically  to  another  document  ex- 
pressing them,  and  purported  to  incorporate 
it,  of  course  the  charter  would  have  the  same 
effect  as  if  it  itself  contained  the  words.  If 
the  document  was  identified,  it  would  not 
matter  what  its  own  nature  or  effect  might 


•Bd.  Note.— For  a 
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*  be,  m  the  font  given  to  it'by  reference  and 
inoorpo  ration  would  be  derived  wholly  from 
the  charter.  The  document,  therefore,  might 
as  well  be  an  unconstitutional  ma  a  consti- 
tutional law.  See  Com.  v.  Melville,  ISO 
Mm*  307,  MM,  85  N.  E.  803.  But  the  con- 
tent* of  a  document  may  be  incorporated  or 
adopted  as  well  by  generic  u  by  specific 
reference,  if  only  the  purport  of  the  adopting 
statute  i>  clear.  Cony  v.  Baltimore,  190 
U.  8.  460,  477,  49  L.  ed.  656,  602,  25  Sup. 
Ct  Rep.  297.  See  Purdy  v.  Erie  R.  Co.  102 
K.  Y.  42,  4S  L.R.A.  009,  50  N.  E.  60S. 

Speaking  for  myself  alone,  I  think  that 
there  are  eons]  derations  on  the  other  side 
from  the  foregoing  argument  that  make 
it  unsafe  not  to  discuss  the  validity  of  the 
regulation  apart  from  the  supposition  that 
the  plaintiff  in  error  has  accepted  it.  See 
W.  W.  Csrgill  Co.  v.  Minnesota,  180  U.  6. 
452,  408,  46  L.  ed.  619,  020,  21  Sup.  Ct.  Rep. 
42S.  Therefore  1  proceed  to  state  my 
grounds  for  thinking  the  statute-  constitu- 
tional irrespective  of  any  disabilities  to  ob- 
ject to  its  terms. 

The  discrimination  alleged  is  the  express 
exception  from  the  act  of  1900  of  the  Bos- 
ton Elevated  Railway  Company  and  the  rail- 
ways then  owned,  leased,  or  operated  by  ft. 
But,  in  the  first  place,  this  was  a  legis- 
lative adjudication  concerning  a  specific 
road,  as  in  Wight  v.  Davidson,  181  U.  S. 
171,  45  L.  ed.  900,  21  Sup.  Ct.  Rep.  010,  not 
a  general  prospective  classification  as  in 
Martin  v.  District  of  Columbia,  205  U.  S. 
135,  138,  51  L.  ed.  743,  744,  27  Sup.  Ct 
Rep.  440.  A  general  law  must  be  Judged  by 
public  facta,  but  a  specific  adjudication  may 
depend  upon  many  things  not  judicially 
known.  Therefore  the  law  must  be  sus- 
tained on  this  point  unless  the  facts  of- 
fered in  evidence  clearly  show  that  the  ex- 
ception cannot  be  upheld.  But  the  local 
facts  are  not  before  us,  and  it  follows  that 
we  cannot  say  that  the  legislature  could  not 
have  been  justified  In  thus  limiting  its  ac- 
tion. Covington  ft  L.  Tump.  Road  Co.  v. 
Bradford,  lot  U.  S.  578,  697,  598,  41  L.  ed. 
500,  500,  507,  17  Sup.  Ct.  Rep.  IBS.  In  the 
next  place,  if  the  only  ground  were  that  the 
charter  of  the  elevated  railway  contained 
a  contract  against  the  imposition  of  such  a 
requirement,  it  would  be  attributing  to  the 
14th  Amendment  an  excessively  nice  oper- 
ation to  say  that  the  immunity  of  a  single 
corporation  prevented  the  passage  of  an  oth- 
erwise desirable  and  wholesome  law.  It  is 
§  unnecessary  to  consider  what  would  be  the 
*  affect  on  the  statute  by  construction  in 
Massachusetts  if  the  exception  could  not  be 
upheld.  For,'  if  In  order  to  avoid  the  Scylla 
Of  unjustifiable  class  legislation,  the  law 
were  read  as  universal  (see  Dunbar  v.  Bos- 
ton ft  P.  B-  Corp.  181  Mass.  883,  380,  03  N. 


E.  910),  it  might  be  thought  by  this  court 
to  fall  into  the  Charybdis  of  impairing  the 
obligation  of  a  contract  with  the  elevated 
road,  although  that  objection  might,  per- 
haps, be  held  not  to  be  open  to  the  plaintiff 
in  error  here  (New  York  ex  reL  Hatch  v. 
Reardon,  204  U.  S.  162,  100,  51  L.  ed.  415, 
422,  27  Sup.  Ct  Rep.  188). 

The  objection  that  seems  to  me,  as  It 
seemed  to  the  court  below,  most  serious,  is 
that  the  statute  unjustifiably  appropriates 
the  property  of  the  plaintiff  in  error.  It  is 
hard  to  say  that  street  railway  companies 
are  not  subjected  to  a  loss.  The  conven- 
tional fare  of  6  cents  presumably  is  not 
more  than  a  reasonable  fare,  and  it  is  at 
least  questionable  whether  street  railway 
companies  would  be  permitted  to  increase 
it  on  the  ground  of  this  burden.  It  Is  as- 
sumed by  the  statute  in  question  that  the 
ordinary  fare  may  be  charged  for  these  chil- 
dren or  some  of  them  when  not  going  to  or 
from  school.  Whatever  the  fare,  the  stat- 
ute, fairly  construed,  means  that  children 
going  to  or  from  school  must  be  earned  for 
half  the  sum  that  would  be  reasonable  com- 
pensation for  their  carriage  if  we  looked 
only  to  the  business  aspect  of  the  question. 
Moreover,  while  it  may  be  true  that  in  some 
cases  rates  or  fares  may  be  reduced  to  an 
unprofitable  point  in  view  of  the  business 
as  a  whole  or  upon  special  considerations 
(Minneapolis  ft  St.  L.  R.  Co.  v.  Minnesota, 
ISO  U.  a  267,  207,  40  L.  ed.  1151,  1107,  22 
Sup.  Ct  Rep.  900),  it  is  not  enough  to  justi- 
fy a  general  law  like  this,  that  the  compa- 
nies concerned  still  may  be  able  to  make  a 
profit  from  other  sources,  for  all  that  ap- 
pears (Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  206  U.  S.  1, 
24,  25,  51  L.  ed.  933,  044,  946,  27  Sup.  Ct 
Rep.  685). 

Notwithstanding  the  foregoing  considera- 
tions I  hesitatingly  agree  with  the  state 
court  that  the  requirement  may  be  justified 
under  what  commonly  fa  called  the  police 
power.  The  obverse  way  of  stating  this  pow- 
er in  the  sense  in  which  I  am  using  the 
phrase  would  be  that  constitutional  rights,**, 
like  others,  *»re  matters  of  degree,  and  that* 
the  great  constitutional  provisions  for  the 
protection  of  property  are  not  to  be  pushed 
to  a  logical  extreme,  but  must  be  taken  to 
permit  the  infliction  of  some  fractional  and 
relatively  small  losses  without  compensa- 
tion, for  some,  at  least,  of  the  purposes  of 
wholesome  legislation.  Martin  v.  District 
of  Columbia,  205  U.  S.  135,  139,  61  L.  ed. 
743,  744,  27  Sup.  Ct  Rep.  440;  Camfleld  v. 
United  States,  107  U.  S.  518,  624,  42  L.  ed. 
200,  262,  17  Sup.  Ct  Rep.  864. 

If  tbe  14th  Amendment  is  not  to  be  a 
greater  hamper  upon  the  established  prac- 
tices of  the  states  in  common  with  other  gov* 
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ernments  than  I  think  was  intended,  they 
must  be  allowed  a  certain  latitude  in  the 
minor  adjustments  of  life,  even  though  by 
their  action  the  burdens  of  a  part. of  the 
community  are  somewhat  iner eased.  The 
traditions  and  habita  of  centuries  were  not 
intended  to  be  overthrown  when  that  Amend- 
ment was  passed. 

Education  is  one  of  the  purposes  for  which 
what  is  called  the  police  power  may  be  ex- 
ercised. Barbier  v.  Connolly,  113  U.  S.  27, 
31,  23  L.  ed.  B23,  824,  5  Sup.  Ct  Rep.  357. 
Massachusetts  always  has  recognized  it  as 
one  of  the  first  objects  of  public  care.  It 
does  not  follow  that  it  would  be  equally 
in  accord  with  the  conceptions  at  the  base 
of  our  constitutional  law  to  confer  equal 
favors  upon  doctors,  or  working  men,  or  peo- 
ple who  could  afford  to  buy  1000-mile  tick- 
ets. Structural  habits  count  for  as  much  as 
logic  in  drawing  the  line.  And,  to  return 
to  talcing  of  property,  the  aspect  in  which 
I  am  considering  the  case,  general  taxation 
to  maintain  public  schools  is  an  appropria- 
tion of  property  to  a  use  in  which  the  tax- 
payer may  have  no  private  interest,  and, 
it  may  be,  against  his  will.  It  has  been  con- 
demned by  some  theorists  on  that  ground. 
Yet  no  one  denies  its  constitutionality.  Peo- 
ple are  accustomed  to  it  and  accept  it  with- 
out doubt.  The  present  requirement  is  not 
different  in  fundamental  principle,  although 
the  tax  is  paid  in  kind  and  falls  only  on 
the  class  capable  of  paying  that  kind  of  tax, 
— a  claa3  of  quasi  public  corporations  spe- 
cially subject  to  legislative  control. 

Thus  the  question  narrows  itself  to  the 
ot  magnitude  of  the  burden  imposed,- 
P  whether  the  tax  is  so  great  as  to  exceed' the 
limits  of  the  police  power.  Looking  at  the 
law  without  regard  to  its  special  operatic 
I  should  hesitate  to  assume  that  its  total 
effect,  direct  and  indirect,  upon  the  roads 
outside  of  Boston,  amounted  to  a  more 
ous  burden  than  a  change  in  the  law  of 
nuisance,  for  example,  might  be.  See  fu: 
ther,  Williams  v.  Parker,  188  U.  S.  491,  47 
L.  ed.  550,  23  Sup.  Ct.  Rep.  440.  Turning 
to  the  specific  effect,  the  offer  of  proof  was 
cautious.  It  was  simply  that  a  "consider- 
able percentage"  of  the  passengers  carried 
by  the  company  consisted  of  pupils  of  the 
public  schools.  This  might  be  true  with- 
out the  burden  becoming  serious.  I  am  not 
prepared  to  overrule  the  decision  of  the  leg- 
islature and  of  the  highest  court  of  Massa- 
chusetts, that  the  requirement  is  reasonable 
under  the  conditions  existing  there,  upon 
tdence  that  goes  no  higher  than  this.  It  is 
not  enough  that  a  statute  goes  to  the  verge 
of  constitutional  power.  We  must  be  able 
to  sea  clearly  that  it  goes  beyond  that  power. 
In  ease  of  real  doubt  a  law  must  be  sua- 


Mr.  Justice  Harlan  is  of  opinion  that  the 
constitutionality  of  the  act  of  1900  is  neces- 
sarily involved  in  the  determination  of  this 
case.  He  thinks  the  act  is  not  liable  to  the 
objection  that  It  denies  to  the. railway  com- 
pany the  equal  protection  of  the  laws.  Nor 
does  he  think  that  it  can  be  held,  upon  any 
showing  made  by  this  record,  to  be  uncon- 
stitutional as  depriving  the  plaintiff  in  error 
of  its  property  without  due  process  of  law. 
Upon  these  grounds  alone,  and  independent 
of  any  other  question  discussed,  he  Joins  in 
a  judgment  of  affirmance. 

Judgment  affirmed. 


*Bd.    Note.— For  t 


I    In    point,   sw  vot.    10. 


Constitutional    law  — equal    protection 
of  the   laws  —  regulation   of   common 

Common  carriers  an  not  denied  the  equal 

frotection  guaranteed  by  U.  S.  Const.,  14tb 
mend.,  by  the  provisions  of  S.  C.  act  Febru- 
ary 23.  1903,  p.  81,  S  2.  requiring-  them  to  ad- 
just and  pay  every  claim  for  luss  or  d&inag* 
to  an  intrastate  shipment  within  forty  daya 
after  the  filing  of  a.  claim,  under  penalty  of 
$60  for  each  failure  or  refusal,  where  there 
can  be  no  award  of  a  penalty  under  the  stat- 
ute unless  there  la  a  recovery  of  the  full 
amount  claimed.* 

[No.  15.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  reversed  a  judgment  of 
a  Circuit  Court  of  that  state,  revers- 
ing a  judgment  of  the  Magistrate's  Court 
in  the  County  of  Chesterfield,  assessing 
a  penalty  against  a  common  carrier  for 
its  failure  to  adjust  and  pay  a  claim  as  re- 
quired by  statute,  and  affirmed  the  judgment 
of  the  Magistrate's  Court.    Atlinned, 

See  same  case  below,  73  S.  C.  71,  52  S. 
E.  797. 

The  facta  arc  stated  in  the  opinion. 

Messrs.  W.  F.  Stevenson,  Edward  Mfi- 
Iver,  and  Stevenson  &  Matheson  for  plaintiff 

No  counsel  appeared  for  defendant  In  er- 
st 
"Mr.  Justice  Brewer  delivered  the  opinion* 
of  the  court: 

The  question  In  this  case  ia  the  consti- 

Cent  Dig.   ConrtftiKlnnsl  Law.  fj  T 


!l  Law.  fj  Ids.  TIM. 
Digitized  DyTjOOglC 


1907. 


SEABOARD  AIB  LINE  R.  v.  6BEGERS. 


tutiimality  of  I  2  of  an  act  of  the  state  of 
South  Carolina,  approved  February  E3, 
IMS  (24  Stat,  at  L.  81),  which  reads: 

"See.  2.  That  every  claim  for  loia  of  or 
damage  to  property  while  in  the  possession 
of  such  common  carrier  shall  be  adjusted 
and  paid  within  forty  days,  in  case  of  ship- 
ments wholly  within  this  state,  and  within 
ninety  days,  in  case  of  shipments  from  with- 
out this  state,  after  the  filing  of  each  claim 
with  the  agent  of  such,  carrier  at  the  point 
of  destination  of  such  shipment:  Provided, 
That  no  such  claim  shall  be  filed  until  after 
the  arrival  of  the  shipment  or  of  some  part 
thereof  at  the  point  of  destination,  or  until 
after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.  In  every  ease  such  common 
earner  shall  be  liable  for  the  amount  of  such 
loss  or  damage,  together  with  interest  there- 
ocm  from  the  date  ol  the  filing  of  the  claim 
■  therefor  'until  the  payment  thereof.  Fail- 
ure to  adjust  and  pay  such  claim  within  the 
periods  respectively  herein  prescribed  shall 
subject  each  common  carrier  so  failing  to  a 
penalty  of  $60  for  each  and  erery  such  fail- 
ure, to  be  recovered  by  any  consignee  or 
consignees  aggrieved,  in  any  court  of  com- 
petent jurisdiction:  Provided,  That  unless 
such  consignee  or  consignees  recover  in  such 
action  the  full  amount  claimed,  no  penalty 
shall  be  recovered,  but  only  the  actual 
amount  of  the  loss  or  damage,  with  inter- 
est as  aforesaid:  Provided,  further.  That 
no  common  carrier  shall  be  liable  under  this 
act  for  property  which  never  came  into  its 
possession,  if  it  complies  with  the  provisions 
of  I  1710,  voL  1,  of  the  Code  of  Laws  of 
South  Carolina,  1802." 

The  difference  between  the  value  of  the 
goods  shipped  and  the  freight  charges,  91.70, 
and  the  amount  of  the  penalty,  $50,  natu- 
rally excites  attention.  The  supreme  court 
of  the  state  held  the  section  constitutional, 
— a  decision  conclusive  so  far  as  the  state 
Constitution  is  concerned, — and  therefore  we 
are  limited  to  a  consideration  of  Its  alleged 
conflict  with  the  Constitution  of  the  United 
States.  The  shipment  was  wholly  intra- 
state, being  from  Columbia,  South  Carolina, 
to  McBee,  South  Carolina,  and  undoubtedly 
subject  to  the  control  of  the  state.  It  is, 
of  course,  unnecessary  to  consider  the  va- 
lidity of  the  statute  when  applied  to  a  ship- 
ment from  without  the  state. 

It  is  contended  that  the  equal  protection 
of  the  laws,  guaranteed  by  the  1st  section 
of  the  14th  Amendment,  is  denied.  The 
power  of  classification  is  conceded,  but  this 
will  not  uphold  one  that  is  purely  arbi- 
trary. There  must  be  some  substantial 
foundation  and  basis  therefor.  It  is  assert- 
ed that  this  is  merely  legislation  to  compel 
carriers  to  pay  their  debts  within  a  given 
time,  by  an  unreasonable  penalty  for  any 


delay,  while  no  one  else  Is  so  punished,  and 
that  there  is  no  excuse  for  such  distinction. 
We  have  had  before  lis  several  cases  involving 
classification  statutes,  and  while  the  prin- 
ciples upon  which  classifications  may  right- 
fully be  made  are  clear  and  easily  stated, 
yet  the  application  of  those  principles  to£ 
the  different  •eases  is  often  attended  with* 
much  difficulty.  See,  among  others,  on  the 
general  principles  of  classification,  Barbler 
v.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  S 
Sup.  Ct.  Rep.  3S7;  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  8.  232,  33  L.  ed.  80S, 
10  Sup.  Ct  Rep.  633,  and  of  cases  making 
application  of  those  principles:  Outf,  C.  ft 
S.  F.  R.  Co.  v.  Ellis,  166  U.  S.  160,  41  L. 
ed.  806,  17  Sup.  Ct.  Rep.  2SS;  Atchison,  T. 
ft  S.  F.  R.  Co.  v.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  609,  and 
cases  cited  in  the  opinion;  Erb  v.  Morasch, 
177  U.  S.  694,  44  L.  ed.  897,  20  Sup.  Ct.  Rep. 
619;  Fidelity  Mut.  Life  Asso.  v.  Hettler, 
186  U.  S.  806,  48  L.  ed.  922,  22  Sup.  Ct  Rep. 
682;  Fsrmers'  ft  M.  Ins.  Co.  v.  Dobney,  189 
U.  &  301,  47  L.  ed.  821,  23  Sup.  Ct  Rep. 
686;  Missouri,  K.  4  T.  R.  Co.  v.  May,  194 
U.  S.  207,  48  L.  ed.  971,  24  Sup.  Ot  Rep. 
638. 

Ws  are  of  the  opinion  that  this  ease  comes 
within  the  limits  of  constitutionality.  It  is 
not  an  act  imposing  a  penalty  for  the  non- 
payment of  debts.  As  the  supreme  court 
of  South  Carolina  said  in  Best  v.  Seaboard 
Air  Line  R.  Co.  72  6.  O.  479,  484,  62  S.  at, 
223,226: 

"The  object  of  the  statute  was  not  to  pe- 
nalize the  carrier  for  merely  refusing  to  pay 
a  claim  within  the  time  required,  whether 
just  or  unjust,  but  the  design  was  to  bring 
about  a  reasonably  prompt  settlement  of  all 
proper  claims,  the  penalty,  In  case  of  a  re- 
covery In  a  court,  operating  as  a  deterrent 
of  the  carrier  in  refusing  to  settle  just 
claims,  and  as  compensation  of  the  claimant 
for  the  trouble  and  expense  of  the  suit  which 
the  carrier's  unreasonable  delay  and  refusal 
made  necessary." 

This  ruling  of  the  supreme  court  finds 
support,  if  any  be  needed,  in  the  preamble 
of  the  statute,  which  reads:  "An  Act  to 
Regulate  the  Manner  in  Which  Common 
Carriers  Doing  Business  in  This  State  Shall 
Adjust  Freight  Charges  and  Claims  for  Loss 
of  or  Damage  to  Freight" 

It  is  not  an  act  leveled  against  corpora* 
tions  alone,  but  includes  all  common  ear- 
Tiers.  The  classification  is  based  solely  up- 
on the  nature  of  the  business,  that  being  of 
a  public  character.  It  Is  true  that  no  pen* 
ally  is  cast  upon  the  shipper,  yet  there  is 
some  guaranty  against  excessive  claims  In 
that,  as  held  by  the  supreme  court  of  the 
state  in  Best  v.  Seaboard  Air  Line  R.  Co. 
supra,  there  can  be  no  award  of  a  penalty 
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unless  there  be  a  recover;  of  the  fall  amount 

w  claimed. 

■  'Further,  the  matter  to  be  adjusted  is  one 
peculiarly  within  the  knowledge  of  the  car- 
rier. It  receive*  the  goods  and  has  them 
in  it*  custody  until  the  carriage  is  com- 
pleted. It  knows  what  it  received  and  what 
it  delivered.  It  knows  what  injury  was 
done  during  the  shipment,  and  how  it  was 
done.  The  consignee  may  not  know  what 
V.11B  in  fact  delivered  at  the  time  of 
the  shipment,  tnd  the  shipper  may 
not  know  what  was  delivered  to  the 
consignee  at  the  close  of  the  trans- 
portation. The  carrier  can  determine  the 
amount  of  the  loss  more  accurately  and 
promptly  and  with  less  delay  and  ex- 
pense than  anyone  else,  and  for  the  adjust- 
ment of  loss  or  damage  to  shipments  within 
the  state  forty  days  cannot  be  said  to  be 
an  unreasonably  short  length  of  time.  It 
may  be  stated  as  a  general  rule  that  an  act 
which  puts  in  one  class  all  engaged  fn  busi- 
ness of  a  special  and  public  character,  re- 
quires of  them  the  performance  of  a  duty 
which  they  can  do  better  and  more  quickly 
than  other*,  and  imposes  a  not  exorbitant 
penalty  for  a  failure  to  perform  that  duty 
within  a  reasonable  time,  cannot  be  ad- 
judged unconstitutional  as  a  purely  arbi- 
trary classification. 

While  in  this  case  the  penalty  may  be 
large  as  compared  with  the  value  of  the 
shipment,  yet  it  must  be  remembered  that 
small  shipments  are  the  ones  which  especial- 
ly noed  the  protection  of  penal  statutes  like 
this.  If  a  large  amount  is  in  controversy, 
the  claimant  can  afford  to  litigate.  But  he 
cannot  well  do  so  when  there  is  but  the  trifle 
of  a  dollar  or  two  in  dispute,  and  yet  jus- 
tice requires  that  his  claim  be  adjusted  and 
jeid  with  reasonable  promptness.  Further, 
It  must  be  renumbered  that  the  purpose  of 
this  legislation  is  not  primarily  to  enforce 
the  collection  of  debts,  but  to  compel  the 
performance  of  duties  which  the  carrier  as- 
sumed when  it  enters  upon  the  discharge  of 
its  public  functions.  We  know  there  are 
limits  beyond  which  penalties  may  not  go 
even  in  cases  where  classification  is  legiti- 
mate; but  we  are  not  prepared  to  hold  that 
the  amount  of  penalty  imposed  is  so  great, 

gor  the  length  of  time  within  which  the  ad- 

*  justnirnt  and  payment  are  to  be*made  is  so 
short,  that  the  act  imposing  tht  penalty  and 
fl\inp;  the  time  is  beyond  the  power  of  the 
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s    Peck  ham    dissents. 


Oct.  Tea*. 
(lor  ir.  8.  9t) 
SAMUEL  H.  LEATHB,  PUT.  in  Err, 

EDWARD  U  THOMAS. 

Error  to  stato  court  —  Federal  question 
—  decision  on  non-Federal  ground. 
No  Federal  question  respecting  dna 
process  of  law  or  full  faith  and  credit  which 
will  sustain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  the  highest  court  of 
a  state  is  involved  in  a  suit  in  which  the 


a  Federal  circuit  court,  set  up  as  ret  judi- 
cata in  a  special  replication  to  two  of  four 
pleas  in  set-off,  is  binding,  decided  on  re- 
hearing that,  conceding  the  judgment  of  the 
Federal  court  to  be  binding  as  to  the  two 
pleas  to  which  the  replication  of  ret  judicata 
applies,  judgment  for  defendant  can  be  up- 
held upon  the  other  two  pleas  referring  to 
earlier  stages  of  the  same  transaction;  nor 
does  it  matter  that  the  Federal  Supreme 
Court  may  think  the  state  court  wrong  In 
believing  that  there  is  evidence  to  support 
these  pleas. 


[No.   21.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
affirming,  on  rehearing,  a  judgment  of  the 
Appellate  Court  for  the  Fourth  District  of 
that  state,  which  bad  in  turn  affirmed  a 
judgment  of  the  Circuit  Court  of  St.  Clair 
County  in  favor  of  defendant  in  an  action 
upon  foreign  judgments.     Dismissed. 

See  same  case  below,  S18  HI.  240,  76  N. 
E.   810. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Maynard  Harlan,  James 
8.  Harlan,  and  Victor  Koerner  for  plain- 
tiff in  error. 

Mr-  Edward  L.  Thomas  in  propria  per- 
sona for  defendant  in  error. 

*  Mr.  Justice  Holmes  delivered  the  opin-J 
Ion  of  the  court: 

This  is  an  action  upon  judgments  ob- 
tained in  Missouri  by  the  plaintiff  in  error 
against  the  defendant  in  error,  hereafter 
called  respectively  plaintiff  and  defendant. 
The  defendant,  not  denying  the  judgments, 
pleaded  four  pleas  in  setoff.  The  first  was 
for  money  had  and  received,  interest,  and 
upon  an  account  stated.  The  second  was  up- 
on an  alleged  contract  of  January  24,  1893. 
The  third  set  up  an  alleged  contract  of 
March  25,  1893,  to  pay  the  debt  of  a  railroad 
company  to  the  defendant,  a  suit  and  judg- 
ment for  the  defendant  against  the  railroad 
company,  a  bill  In  equity  brought  by  the 
plaintiff  to  enjoin  the  proceedings  in  that 
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rait,  upon  which  one  of  the  issue*  was  the 
liability  under  the  contract,  and  that  after 
a  hearing  the  bill  was  dismissed.  The 
fourth  plea  waa  on  the  contract  of  March  26, 
without  more.  There  was  a  general  replica- 
tion denying  the  pleas,  and  also  a  special 
replication  to  the  third  and  fourth,  to  the 
effect  that  a  suit  upon  the  alleged  contract 
was  brought  against  the  plaintiff  for  the  use 
of  the  defendant  and  removed  to  the  United 
States  circuit  court  and  there  determined 
in  favor  of  the  present  plaintiff,  the  pro- 
ceedings set  up  In  the  third  plea  being  held 
not  conclusive.  The  suit  referred  to  is 
Belleville  4  St.  L.  R.  Co.  v.  Leathe,  28  C. 
C.  A.  270,  53  U.  S.  App.  718,  84  Fed.  103. 
The  case  was  sent  to  a  referee  to  report  his 
conclusions  of  law  and  fact.  The  referee  re- 
ported in  favor  of  the  defendant  and  also  re- 
ported the  evidence.  The  trial  court  ordered 
judgment  on  the  referee's  report.  This  judg- 
ment was  affirmed  by  an  intermediate  court 
and  then  was  taken  by  writ  of  error  to  the 
supreme  court  of  the  state.  That  court  held 
that  the  judgment  of  the  United  States  cir- 
cuit court  made  the  matter  of  the  third  and 
fourth  pleas  in  set-off  res  judicata,  and  re- 
versed the  judgment  of  the  court  below. 
£  But.  upon  a  rehearing,  the  court,  while  ad- 
*  hering*to  its  judgment  upon  the  third  and 
fourth  pleas,  stated  that  it  had  overlooked 
the  first  and  second,  that  the  judgment  could 
be  sustained  upon  them,  that  there  was  evi- 
dence to  support  them  both,  or  at  least  the 
first,  and  that  the  referee's  finding  might  be 
supported  under  the  first.  On  these  grounds 
the  judgment  was  affirmed.  218  III.  240, 
75  X.  E.  810. 

The  case  now  Is  here  on  a  writ  of  error, 
the  errors  alleged  being  that  full  faith  and 
credit  was  not  given  to  the  judgment  of  the 
United  States  court,  and  that  the  present 
judgment  was  rendered  without  due  process 
of  law.  It  is  true  that  the  judgment  of 
the  United  States  court  was  held  binding 
against  the  pleas  to  which  it  applies,  but  it 
is  said  that  it  is  emptied  of  all  real  effect 
If  a  judgment  can  be  entered  upon  the  first 
and  second  pleas,  referring  to  earlier  stages 
of  the  same  transaction,  because  It  Is  said 
that  there  waa  no  evidence  to  support  those 
pleas  and  no  finding  upon  them,  so  that  to 
support  the  judgment  by  their  presence  on 
the  record  is  a  mere  pretense,  and  either  is 
a  denial  of  due  credit  to  the  former  judg- 
ment or  deprives  the  plaintiff  of  his  proper- 
ty without  due  process  of  law. 

In  order  to  dispose  of  the  case  it  is  not 
necessary  to  state  the  dealings  in  detail; 
the  following  outline  is  enough:  The  de- 
fendant wanted  money  from  the  plaintiff  to 
start  a  railway  company.  An  agreement 
with  regard  to  it  was  made  on  January  24, 
1803,  out  of  which,  with  the  accompanying 


and  subsequent  transactions,  the  defendant 
sought  to  establish  a  right  to  be  reim- 
bursed for  his  advances  to  the  road.  Later, 
on  March  25  of  the  sama  year,  there  waa  a 
conveyance  of  its  property  by  the  railway 
company  to  the  plaintiff  and  a  conveyance 
by  him  to  another  company.  The  former 
deed  was  for  $1  and  "other  valuable  consid- 
erations to  it  from  him  moving,"  and  the 
defendant  alleged  that  the  other  considera- 
tions embraced  a  promise  of  the  plaintiff  to 
reimburse  him.  The  referee's  report  refers 
to  the  dealings  of  January,  but  seemingly 
discovers  no  contract  of  reimbursement  In 
them.  It  shows  that  the  plaintiff  insisted 
that  all  that  he  did  was  under  the  agreement 
of  that  month,  but  says  that  the  evidences: 
does  not  prove  it  •■conclusively.  It  says  that* 
matters  culminated  in  the  agreement  of 
March  25,  and  finds  that  as  part  of  the  con- 
sideration of  that  deed  the  plaintiff  prom- 
ised to  pay. 

The  judgment  purported  to  be  based  upon 
the  referee's  report,  and  it  may  be  that,  If 
it  were  our  concern  to  deal  with  it,  we 
should  find  it  hard  to  discover  sufficient  war- 
rant for  a  judgment  on  the  first  or  second 
pleas.  The  general  line  of  thought  which 
the  report  follows  seems  to  lead  to  the  third 
and  fourth.  The  conclusion  is  that  the  de- 
fendant is  entitled  to  recover  the  amount  of 
the  judgment  mentioned  in  the  third  plea, 
and  this  follows  immediately  after  the  find- 
ing of  the  plaintiffs  promise.  The  plain- 
tiff excepted  to  the  referee's  failure  to  find 
that  everything  was  done  under  the  Janu- 
ary contract.  And  further  reasons  might 
be  given  for  thinking  that  the  court  below 
was  wrong.  Even  If  the  words  of  the  judg- 
ment, "renders  judgment  on  said  referee's 
report,"  should  be  held  to  include  the  evi- 
dence as  well  as  the  referee's  findings,  and 
if  it  should  be  presumed  that  one  of  the 
courts  below  the  supreme  court  of  the  state 
had  reconsidered  the  evidence  before  enter- 
ing or  affirming  the  judgment,  still,  although 
there  waa  evidence  enough  of  the  defendant's 
advances  to  the  railway  company,  we  might 
assume,  for  purposes  of  argument,  that 
there  was  nothing  sufficient  to  make  out  a 
promise  on  the  plaintiff's  part  before  March. 
But  on  the  most  favorable  statement  that 
we  can  make  on  the  side  of  the  plaintiff  in 
error  we  can  see  no  ground  for  coming  to 
this  court. 

It  is  admitted  that  the  general  and  well- 
settled  rule  Is  that  in  a  case  coming  from 
a  state  court  this  court  can  consider  only 
Federal  questions,  and  that  it  cannot  enter- 
tain the  case  unless  the  decision  waa  itgainst 
the  plaintiff  in  error  upon  those  questions. 
Murdock  y.  Memphis,  20  Wall.  690,  22  L. 
ed.  429;  Sauer  v.  New  York,  20fi  U.  S.  530, 
046,  61  L.  ed.  1176,  1181,  27  Sup.  Ct  Rep. 
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8E6.  It  is  admitted  further,  that  a  decision 
upon  those  questions  must  have  been  neces- 
sary to  the  decision  of  the  case,  so  that,  if 
the  judgment  complained  of  is  supported 
also  upon  other  and  independent  grounds, 
£  thi!  judgment  must  be  affirmed  or  the  writ 

•  of  error  dismissed,  as  the  case  may  be.  *Mur- 
dock  v.  Memphis,  supra.  But  Murdock  v. 
Memphis  does  not  stop  there.  It  further  es- 
tablishes that  when  the  record  discloses  such 
other  and  completely  adequate  grounds  this 
court  commonly  does  not  inquire  whether 
the  decision  upon  them  was  or  was  not  cor- 
rect, or  reach  a  Federal  question  by  deter- 
mining that  they  ought  not  to  have  been 
held  to  warrant  the  result.  20  Wall.  6B0, 
635,  22  L.  ed.  429,  444;  Eustls  v.  Bolles,  150 
U.  B.  361,  369,  37  L.  ed.  1111,  1113,  U 
Sup.  Ct.  Rep.  131;  Castillo  v.  McConnico, 
168  U.  S.  574,  679,  42  L.  ed.  622,  624,  18 
Sup.  Ct.  Rep.  229. 

Of  course,  there  might  be  cases  where, 
although  the  decision  put  forward  other  rea- 
sons, it  would  be  apparent  that  a  Federal 
question  was  involved,  whether  mentioned  or 
not.  It  may  be  imagined,  for  the  sake  of 
argument,  that  It  might  appear  that  a  state 
court,  even  if  ostensibly  deciding  the  Fed- 
eral question  in  favor  of  the  plaintiff  in  er- 
ror, really  must  have  been  against  him  up- 
on it,  and  was  seeking  to  evade  the  juris- 
diction ol  this  court.  If  the  ground  of  de- 
cision did  not  appear  and  that  which  did  not 
involve  a  Federal  question  was  so  palpably 
unfounded  tbat  it  could  not  be  presumed  to 
have  been  entertained,  it  may  be  that  this 
court  would  take  jurisdiction.  Johnson  v. 
Risk,  137  U.  a  300,  307,  34  L.  ed.  683, 
086,  11  Sup.  Ct.  Rep.  111.  But  there  is 
nothing  of  that  sort  in  this  ease.  At  first, 
having  in  mind  only  the  third  and  fourth 
pleas,  to  which  alone  the  judgment  of  the 
United  States  court  was  a  bar,  the  supreme 
court  decided  In  favor  of  the  plaintiff.  It 
affirmed  the  judgment  below  only  upon  a  re- 
hearing, and  after  Its  attention  had  been 
called  to  the  first  and  second  pleas.  It  did 
not  recede  from  or  qualify  its  former  de- 
cision so  far  as  that  went,  but  simply  point- 
ed out  that  there  were  other  pleas  to  which 
the  replication  of  ret  judicata  did  not  ap- 
ply, and  on  which  the  judgment  might  be 
upheld.  Suppose  that  it  was  mistaken  as 
to  the  evidence,  the  mistake  was  upon  a 
matter  admitting  of  hesitation,  for  which 
It  would  seem  from  the  opinion  that  there 
were  special  reasons  in  the  state  of  the  rec- 
ord and  the  admission  of  counsel.  The  ques- 
tion is  one  with  which,  by  the  general  rule, 
we  have  nothing  to  do,  and  we  see  no  rea- 
son why  the  general  rule  should  not  be  ap- 
plied. 
2     The  first  and  second  pleas  were  on  the 

*  record  and  at  issue.  •  The  plaintiff  had  no- 


tice that  the  defendant  meant  to  prevail  on 
whatever  ground  he  could.  He  had  his  hear- 
ing, even  if  it  should  be  thought  that  he 
might  have  insisted  on  a  ruling  that  there 
was  no  evidence  to  support  those  pleas. 
However  it  is  put,  the  claim  of  a  right  to 
resort  to  this  court  after  the  only  Federal 
question  has  bean  decided  in  the  plaintiff's 
favor  must  fall. 
Writ  of  error  dismissed. 


(»7  U.  B.  8B> 
JAMES    H.    CHAPMAN,     as    Trustee    In 
Bankruptcy  of  the  Estate  of  Alfred  He- 
Coy,  Appt, 

▼.        

ABNER  T.  BOWEN. 

Appeal  — from  circuit  court  of  appeals 

—  In    bankruptcy    case  —  findings    of 
fact. 

1.  Failure  of  the  circuit  court  of  appeals 
to  make  and  file  findings  of  facts  and  con- 
clusions of  law,  as  required  by  general  or- 
der in  bankruptcy  36,  clause  3,  when  an 
appeal  to  the  Federal  Supreme  Court  is 
desired,  cannot  be  supplied  by  reference  to 
the  opinion  of  the  circuit  court  of  appeals. 
Appeal  — from  circuit  court  of  appeal* 

—  bankruptcy     case  —  Federal     ques- 
tion. 

2.  A    decision    of  a  circuit   court  of  ap- 

Cls  that  a  creditor  is  entitled  to  have 
claim  allowed  against  the  bankrupt  es- 
tate of  an  Individual  partner  as  well  as 
against  the  estate  of  the  bankrupt  partner- 
ship, which  proceeds  upon  a  well-settled 
principle  of  general  law,  broad  enough  to 
sustain  it  without  reference  to  the  provi- 
sions of  the  bankruptcy  act  of  July  I,  1398 
(30  Stat,  at  I*  544,  chap.  511,  U.  S.  Comp. 
Stat  1901,  p.  3418),  is  not  reviewable  in 
the  Federal  Supreme  Court  under  S  25b 
of  that  act,  as  Involving  a  question  which 
would  sustain  a  writ  of  error  to  a  state 
court. 
Appeal  — from  circuit  court  of  appeals 

—  bankruptcy     case  —  Federal     ques- 
tion. 

S.  The  bare  denial  by  a  trustee  in  bank- 
ruptcy of  a  claim  of  a  creditor  asserted  un- 
der the  bankruptcy  act  of  July  1,  1898  (30 
Stat  at  L.  544,  chap.  541,  U.  S.  Comp.  Stat 
1901,  p.  3418),  Is  not  the  assertion  by  the 
trustee  of  a  right  under  such  statute,  so  as  to 
give  him  the  right  to  appeal  to  the  Federal 
Supreme  Court  from  a  decision  of  a  circuit 
court  of  appeals  in  favor  of  the  creditor, 
under  f  25b  of  that  act,  which  gives  such 
appeal  when  the  question  involved  is  one 
which  would  sustain  a  writ  of  error  to  a 
stats  court 
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CHAPMAN  v.  BOWEN. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh 
Circuit  to  review  a  judgment  which,  re- 
versing ft  judgment  of  the  District  Court 
for  the  District  of  Indiana,  remanded  the 
cause  with  instructions  to  allow  the  claim 
of  a  creditor  against  the  bankrupt  estate  of 
an  individual  partner  as  well  as  against  the 
estate  of  the  bankrupt  partnership.  On 
motion  to  dismiss  or  affirm,  dismissed. 

See  same  case  below,  80  0.  0.  A.  60,  ISO 
Fed.  106. 

Statement  by  Mr.  Chief  Justice  Fuller: 

The  firm  of  A.  McCoy  &  Company,  a  bank- 
ing copartnership  at  Rensselaer,  Indiana,  was 
composed  of  Alfred  McCoy  and  Thomas  Mc- 
Coy, and  on  July  11,  1904,  the  copartner- 
ship and  its  individual  members  wen 
spectively  adjudicated  bankrupts. 

Abner  T.  Bowen  presented  claims,  on  notes 
signed  by  the  firm  and  also  by  its  members, 
against  the  estate  of  the  copartnership, 
which  were  allowed,  and  against  the  individ- 
nal  estate  of  Alfred  McCoy,  which  were  dis- 
allowed, by  the  referee,  "subject  only  to 
such  right  as  said  claimant  may  have  in  said 
estate  as  a  creditor  of  the  estate  of  the  firm 
of  A.  McCoy  ft  Company,  bankrupts,  after 
tha  payment  of  the  individual  creditors  of 
the  estate  of  said  Alfred  McCoy,  bankrupt" 

Petition  for  review  was  filed  and  the  mat- 
ter certified  to  the  district  court  for  the  dis- 
trict of  Indiana,  by  which  the  decision  and 
order  of  the  referee  were  approved  and  af- 
firmed. Thereupon  the  case  was  carried  by 
appeal  to  the  circuit  court  of  appeals  for 
the  seventh  circuit,  which  reversed  the  judg- 
ment of  the  district  court  and  remanded  the 
cause  "with  instructions     ...    to  allow 

*  the  claim  as  a  debt  against  the  individual 

*  estate  *of  Alfred  McCoy,  to  bo  paid  there- 
from ratably  with  other  creditors  of  that 
estate  to  the  extent  that  such  debt  is  not 
paid  in  the  administration  of  the  estate  of 
the  firm  of  McCoy  &  Company."  80  C.  C. 
A  80,  160  Fed.  106. 

An  appeal  to  this  court  was  allowed  by 
a  judge  of  the  circuit  court  of  appeals, 
ftnd  the  case  having  been  docketed  here  was 
submitted  on  a  motion  to  dismiss  or  affirm. 

Messrs.  Harry  R.  Karrie,  Frank  Foltz, 
and  Simon  P.  Thompson  for  appellant. 
Mr.  H.  tVlnfleld  for  appellee. 

*  "Mr.  Chief  Justice  Fuller  delivered  the 
•pinion  of  the  court: 

The  motion  to  dismiss  was  rested  on  two 
grounds:     (1)  That  appellant  had  failed  to 
comply  with  clause  8  of  general  order  In 
SS  S.C.— 3. 


bankruptcy  36;   (2)  that  the  ease  was  not 
appealable  to  this  court. 

Clause  3  of  general  order  80  reads  at 
follows: 

"In  every  case  in  which  either  party  fa 
entitled  by  the  act  to  take  an  appeal  to  the 
Supreme  Court  of  the  United  States,  the 
court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  judgment  or 
decree,  make  and  file  a  finding  of  the  foots, 
and  its  conclusions  of  law  thereon,  stated 
separately;  and  the  record  transmitted  to 
the  Supreme  Court  of  the  United  States  OB 
such  an  appeal  shall  consist  only  of  the 
pleadings,  the  judgment  or  decree,  the  find- 
ing of  facts,  and  the  conclusions  of  law." 

No  such  finding  of  facts  and  conclusions 
of  law  was  made  In  this  case,  nor  was  the 
court  requested  to  make  such  finding.  The 
appeal  was  a  general  appeal,  and  the  en- 
tire record  was  sent  up.  The  omission  can- 
not be  supplied  by  reference  to  the  opinion, 
as  is  attempted  In  argument.  British  Queen 
Min.  Co.  v.  Baker  Silver  Mln.  Co.  130  U. 
8.  222,  35  L  ed.  147,  II  Sup.  Ct  Rep.  628, 
and  cases  cited;  Lehnen  v.  Dickson,  148  U. 
S.  71,  74,  37  L.  ed.  873,  374,  18  Sup.  Ct 
Sep.  481. 

But  if  the  esse  was  not  appealable,  the 
appeal  must  be  dismissed,  even  though 
clause  3  had  been  complied  with. 

The  bankruptcy  act  provides,  I  25b: 

"From  any  final  decision  of  a  court  of  ap- 
peals, allowing  or  rejecting  a  claim  under 
this  act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  pre- 
scribed by  the  Supreme  Court  of  the  United 
States  in  the  following  cases  and  no  other: 

"1.  Where  the  amount  in  controversy  ex- 
ceeds the  sum  of  two  thousand  dollars,  ftndg 
the  question  involved  is  one  which*  might? 
have  been  taken  on  appeal  or  writ  of  error 
from  the  highest  court  of  a  state  to  the 
Supreme  Court  of  the  United  States ;  or 

"2.  Where  some  justice  of  the  Supreme 
Court  of  the  United  States  shall  certify 
that,  in  his  opinion,  the  determination  of 
the  question  or  questions  involved  in  the 
allowance  or  rejection  of  such  claim  Is  es- 
sential to  a  uniform  construction  of  this 
act  throughout  the  United  States."  [30 
Stat  at  L.  863,  chap.  641,  U.  S.  Camp. 
Stat.  1001,  p.  3432.] 

As  to  paragraph  2,  there  was  no  such 
certificate  here;  and  as  to  paragraph  1,  we 
are  not  able  to  perceive  that  a  writ  of  error 
from  the  highest  court  of  a  state  to  this 
court  could  be  maintained.  No  validity  of 
a  treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  was  drawn 
In  question;  nor  the  validity  of  a  statute 
of,  or  an  authority  exercised  under,  any 
state,  on  the  ground  of  repugnancy  to  the 
Constitution,  treaties,  or  laws  of  the  United 
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States;  nor  wu  any  title,  right,  privilege 
or  immunity  claimed  under  the  Constitu- 
tion,  or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under, 
the  United  States,  and  decided  against. 

The  decision  below  proceeded  on  well-set- 
tled principles  of  general  law,  broad  enough 
to  sustain  it  without  reference  to  provisions 
of  the  bankruptcy  act.  And,  moreover,  even 
if  it  could  be  held  that  by  bis  claim  Bowen 
asserted  any  right  within  the  meaning  of 
f  709,  Rev.  Stat  (U.  S.  Camp.  Stat.  190], 
p.  575},  the  decision  was  In  his  favor,  and 
the  trustee's  bare  denial  of  the  claim  could 
not  be  relied  on  under  that  statute.  Jersey 
City  ft  B.  R.  Co.  v.  Morgan,  ISO  U.  S.  288, 
40  L.  *d.  430,  10  Sup.  Ct.  Rep.  278. 

Appeal  dismissed. 


Error  to  state  court  —  Federal  question 
—  how  raised. 

1.  The  objection  that  the  Federal  question 
was  not  properly  and  seasonably  raised  in 
the  state  courts  is  not  available  to  defeat 
the  jurisdiction  of  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  the 
highest  court  of  a  state,  where  it  dearly  and 
unmistakably  appears  from  the  opinion  of 
that  court  that  the  Federal  question  was  as- 
sumed to  be  in  issue,  was  decided  against 
the  claim  of  Federal  right,  and  that  the  de- 
cision of  the  question  was  essential  to  the 
judgment  rendered.* 

Constitutional  lnw  —  privileges  and  im- 
munities. 

2.  The  privileges  and  immunities  of  citi- 
zens in  the  several  states,  secured,  by  U.  S. 
Const,  art.  4,  I  2,  l|  I,  to  the  citizens  of 
each  state,  are  not  denied  by  the  provision 
of  an  Ohio  statute  under  which,  as  construed 
by  the  highest  court  of  that  state,  the  right 
of  action  created  by  Pa.  act  of  April  15, 
1851,  p.  674,  I  19,  fn  favor  of  the  widow  or 
personal  representatives  of  one  whose  death 
la  caused  by  negligence,  can  be  maintained  in 
the  Ohio  courts  only  when  the  deceased  was 
an  Ohio  citizen. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment  for 
defendant  in  an  action  to  recover  damages 
for  the  wrongful  death  of  a  nonresident,  en- 
tered upon  reversing  judgments  for  plaintiff 
In  the  Circuit  and  Common  Plaas  Court*  of 


Mahoning  County,  in  that  state.     Affirmed. 

See  same  ease  below,  73  Ohio  St  16,  70 
N.  E.  91. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Charles  Koonoe,  Jr.,  R.  B.  Mur- 
ray, and  W.  S.  Anderson  for  plaintiff  in  er- 

Messrs.  George  F.  Arret,  James  P.  Wil- 
son, and  Ami,  Wilson,  &  Harrington  for 
defendant  in  error.  e 

•Mr.  Justice  Mood;  delivered  the  opinion* 
of  the  court: 

This  is  a  writ  of  error  directed  to  the 
supreme  court  of  the  state  of  Ohio.  The 
plaintiff  in  error  Is  ths  widow  of  Henry  E. 
Chambers,  who,  while  in  the  employ  of  the 
defendant  in  error  as  a  locomotive  engineer, 
and  engaged  in  the  performance  of  his  duty, 
received  injuries  from  which  he  shortly  af- 
terwards died.  Both  husband  and  wif» 
were,  at  the  time  of  the  injuries  anu  death, 
citizens  of  Pennsylvania,  and  ths  wife  has 
since  continued  to  be  such.  The  injuries 
and  death  occurred  in  Pennsylvania.  The 
widow  brought  an  action  in  the  court  of 
common  pleas  of  the  state  of  Ohio  against 
the  defendant  railroad,  alleging  that  the  in- 
juries were  caused  by  its  negligence.  In 
that  action  she  sought  to  recover  damages 
under  certain  parts  of  the  Constitution  and 
laws  of  Pennsylvania  printed  in  the  mar-,, 
gin.t  which  provided  for  the  recovery  of* 
damages 'for  death.  The  plaintiff  had  a- 
verdict  and  judgment  in  the  court  of  com- 
mon pleas,  from  which,  by  petition  in  error, 
the  case  was  removed  first  to  an  interme- 
diate court  and  then  to  the  supreme  court 
of  the  state.  There  it  was  insisted  by  the 
defendant  that  the  action  could  not  be 
maintained  in  the  courts  of  Ohio.  The  su- 
preme court  sustained  this  contention,  re- 
versed the  judgment*  of  the  court  below, 
and  entered  judgment  for  the  defendant, 
A  statute  of  Ohio  provided  that  "whenever 
(Ac  death  of  a  citizen  of  this  ttate  has  been 
or  may  be  caused  by  a  wrongful  act,  neg- 
lect, or  default  in  another  state,  territory, 
or  foreign  country,  for  which  a  right  to 
maintain  an  action  and  recover  damages  in* 


*tSections  18  and  19  of  the  act  of  April* 
15,  1861,  are  as  followst  "Sec.  IS.  Mo  ac- 
tion hereafter  brought  to  recover  damages 
for  injuries  to  the  person  by  negligences 
or  default  shall  abate  by  reason  of  the  death 
of  the  plaintiff;  but  the  personal  representa- 
tives of  the  deceased  may  be  substituted  as 
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respect  thereof  Is  given  by  m  statute  of  such 
other  state,  territory,  or  foreign  country, 
such  right  of  action  may  be  enforced  in  this 
state  within  the  time  prescribed  for  the 
commencement  of  such  action  by  the  stat- 
ute of  such  other  state,  territory,  or  foreign 
country."  [Bates,  Anno.  Stat.  5  6134a.] 
There  was  no  other  statutory  provision  on 
the  subject.  The  supreme  court  held  that 
the  action  authorized  by  this  statute  for  a 
death  occurring  in  another  state  wis  only 
when  the  death  was  that  of  a  citizen  of 
Ohio;  that  the  common  law  of  the  state 
forbade  such  action;  and  that,  as  the  per- 
son for  whose  death  damages  were  demand- 
ed in  this  case  was  not  a  citizen  of  Ohio, 
the  action  would  not  lie.  The  plaintiff 
.brings  the  case  here  on  writ  of  error,  al- 
JJleging  that  the  statute  thus  construed  and 
•  the 'judgment  based  upon  that  construction 
violate  article  i,  I  2,  paragraph  1,  of  the 
Constitution  of  the  United  States,  which 
provides  that  "the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states." 
This  allegation  presents  the  only  question 
for  our  consideration. 

The  defendant  objects  to  our  jurisdiction 
to  re-examine  the  judgment  because  the 
Federal  question  was  not  properly  and  sea- 
sonably raised  in  the  courts  of  the  state. 
But  it  clearly  and  unmistakably  appears 
from  the  opinion  of  the  supreme  court  that 
the  Federal  question  was  assumed  to  be  in 
issue,  was  decided  against  the  claim  of  Fed- 
eral right,  and  that  the  decision  of  the 
question  was  essential  to  the  judgment  ren- 
dered. This  1b  enough  to  give  this  court 
the  authority  to  re-examine  that  question 
on  writ  of  error.  San  Joa6  Land  ft  Water 
Co.  v.  San  Job*  Ranch  Co.  189  U.  S.  177, 
47  Lr.  ed.  765,  23  Sup.  Ct.  Rep.  487;  Mon- 
tana ex  rel.  Eaire  *.  Rice,  204  U.  S.  201, 
61  L.  ed.  400,  27  Sup.  Ct.  Rep.  281. 

In  the  decision  of  the  merits  of  the  case 
there  are  some  fundamental  principles 
which  are  of  controlling  effect  The  right 
to  sue  and  defend  In  the  courts  Is  the  al- 
ternative of  force.  In  an  organized  society 
it  is  the  right  conservative  of  all  other 
rights,   and   lies   at  the   foundation   of   or- 

t.  the  personal  representatives,  may  maintain 
J  an  action  for  and  recover  damages  for  the 
•  death  thus  occasioned."  *  Sections  1  and  2 
of  the  act  of  April  26,  1856,  are  as  follows: 
"Sec.  1.  The  persons  entitled  to  recover  dam- 
ages for  any  injury  causing  death  shall  be 
the  husband,  widow,  children,  or  parents  of 
the  deceased,  and  no  other  relative,  and  the 
sum  recovered  shall  go  to  them  in  the  pro- 
portion they  would  take  his  or  her  personal 
estate  in  case  of  intestacy,  and  that  without 
liability  to  creditors."  "Sec.  2.  The  dec- 
laration shall  state  who  are  the  parties  en- 


derly  government.  It  Is  one  of  the  highest 
and  most  essential  privileges  of  citizenship, 
and  must  be  allowed  by  each  state  to  the 
citizens  of  all  other  states  to  the  precise 
extent  that  it  is  allowed  to  Its  own  citizens. 
Equality  of  treatment  In  this  respect  is 
not  left  to  depend  upon  comity  between 
the  states,  but  is  granted  and  protected  by 
the  Federal  Constitution.  Corfleld  v.  Cor- 
yell, 4  Wash.  C.  C.  371,  3B0,  Fed.  Cas.  No. 
3,230,  per  Washington,  J.;  Ward  v.  Mary- 
land, 12  WalL  419,  430,  20  L.  ed.  449,  402, 
per  Clifford,  J.;  Cole  v.  Cunningham,  133 
U.  S.  107,  114,  33  L.  ed.  538,  642,  10 
Supt.  Ct.  Rep.  266,  per  Fuller,  Ch.  J.;  Blake 
v.  McClung,  172  U.  S.  230,  £52,  43  L.  ed. 
432,  437,  10  Sup.  Ct,  Rep.  165,  per  Harlan, 
J. 

But,  subject  to  the,  restrictions  of  the 
Federal  Constitution,  the  state  may  deter- 
mine the  limits  of  the  jurisdiction  of  Its 
courts,  and  the  character  of  the  controver- 
sies which  shall  be  heard  in  them.  The. 
state  policy  decides  whether  and  to  what* 
•extent  the  state  will  entertain  in  Its  courts* 
transitory  actions,  where  the  causes  of  ac- 
tion have  arisen  in  other  jurisdictions. 
Different  states  may  have  different  policies, 
and  the  same  state  may  have  different 
policies  at  different  times.  But  any  policy 
the  state  may  choose  to  adopt  must  operate 
in  the  same  way  on  Its  own  citizens  and 
those  of  other  states.  The  privileges  which 
It  affords  to  one  class  It  must  afford  to 
tbe  other.  Any  law  by  which  privileges  to 
begin  actions  in  the  courts  are  given  to  Its 
own  citizens  and  withheld  from  tbe  citizens 
of  other  states  is  void,  because  In  conflict 
with  the  supreme  law  of  the  land. 

The  law  of  Ohio  must  be  brought  to  the 
test  of  these  fundamental  principles.  It 
appears  from  the  decision  under  review 
(and  we  need  no  other  authority)  that, 
by  the  common  law  of  tbe  state,  the  courts 
had  no  jurisdiction  to  entertain  actions 
to  recover  damages  for  death  where  the 
cause  of  action  arose  under  the  laws  of 
other  states  or  countries.  This  rule  was 
universal  in  Its  application.  The  citizen- 
ship  of  the  persons  who  brought  action  or 
of  the  person  for  whose  death  a  remedy 

titled  in  such  action;  the  action  shall  be 
brought  within  one  year  after  the  death, 
and  not  thereafter."  By  |  21,  article  3,  of 
the  Constitution  of  the  state  of  Pennsylva- 
nia of  1874,  ft  Is  provided  as  follows,  to  wit: 
"Sec.  21.  No  act  of  the  general  assembly 
shall  limit  the  amount  to  be  recovered  for 
injuries  resulting  In  death,  or  for  injuries 
to  person  or  property,  and  in  esse  of  death 
from  such  injuries  the  right  of  action  shall 
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was  sought  was  immaterial.  If  the  death 
was  caused  outside  the  state  and  the  right 
of  action  arose  under  laws  foreign  to  the 
state,  its  courts  were  impartially  closed  to 
all  persons  seeking  a  remedy,  entirely  irre- 
spective of  their  citizenship.  The  common 
law,  however,  was  modified  by  a  statute 
which,  as  amended,  become  the  statute  un- 
der consideration  here.  By  this  statute  the 
courts  were  given  jurisdiction  over  certain 
actions  of  this  description,  while  the  com- 
mon law  was  left  to  control  all  others.  A 
discrimination  was  thus  introduced  Into 
the  law  of  the  state.  The  discrimination 
was  based  solely  on  the  citizenship  of  the 
deceased.  The  courts  were  open  in  such 
cases  to  plaintiffs  who  were  citizens  of  other 
states  if  the  deceased  was  a  citizen  of  Ohio; 
they  were  closed  to  plaintiffs  who  were 
citizens  of  Ohio  if  the  deceased  was  a  citi- 
zen of  another  state.  So  far  as  the  par- 
ties to  the  litigation  are  concerned,  the 
e  state,  by  its  laws,  made  no  discrimination 
«  based  on  citizenship,  and  offered  precisely 
•  the  same  privileges  to  citizens  of  'other 
states  which  it  allowed  to  its  own.  There 
Is,  therefore,  at  least  a  literal  conformity 
with  the  requirements  of  the  Constitution. 
But  It  may  be  urged,  on  the  other  hand, 
that  the  conformity  is  only  superficial ; 
that  the  death  action  may  be  given  by  the 
foreign  law  to  the  person  kilted,  at  the  in- 
stant when  he  was  vhrut  et  tnortuus,  and 
made  to  survive  and  pass  to  his  representa- 
tives (Eiggins  v.  Central  New  England  & 
W.  R.  Co.  165  Mass.  176,  31  Am.  St.  Rep. 
544,  89  N.  E.  634) ;  that  in  such  cases  It  fs 
the  right  of  action  of  the  deceased  which  is 
brought  into  court  by  those 'who  have  it 
by  survivorship;  and  that,  aa  the  test  of 
jurisdiction  is  the  citizenship  of  the  person 
in  whom  the  right  of  action  was  originally 
vested,  and  the  action  is  entertained  if  that 
person  was  a  citizen  of  Ohio  and  declined 
if  he  was  a  citizen  of  another  state,  there 
is,  in  a  real  and  substantial  sense,  a  dis- 
crimination forbidden  by  the  Constitution. 
If  such  a  case  should  arise,  and  be  denied 
hearing  in  the  Ohio  courts  by  the  Ohio 
law,  then,  aa  the  denial  would  he  based 
upon  the  citizenship  of  that  person  in  whom 
the  right  of  action  originally  vested,  it 
might  be  necessary  to  consider  whether  the 
Ohio  law  did  not,  in  substance,  grant  priv- 
ileges to  Ohio  citizens  which  It  withheld 
from  citizens  of  other  states.  But  no  such 
case  is  before  us.  The  Pennsylvania  stat- 
nte  which  created  the  right  of  action  sought 
to  be  enforced  in  the  Ohio  courts  has  been 
construed  by  the  courts  of  Pennsylvania. 
The  applicable  section  is  5  19  of  the  act  of 
1851.  Of  it  the  Pennsylvania  court  said  in 
Fink  v.  Qarman,  40  Pa.  95: 

"The  18th  section  was  apparently  intend- 


ed to  regulate  a  common-law  right  of  ac- 
tion by  securing  to  it  survivorship;  but 
the  18th  section  was  creative  of  a  new  cause 
of  action,  wholly  unknown  to  the  common 
law.  And  the  right  of  action  was  not  giv- 
en to  the  person  suffering  the  injury,  since 
no  man  could  sue  for  his  own  death,  but 
to  his  widow  or  personal  representatives. 
It  was  not  survivorship  of  the  cause  ofH 
action  which  the  legislature  meant  to  pro-» 
vide  for  by  this  section,  hut* the  creation  of* 
an  original  cause  of  action  in  favor  of  a 
surviving   widow    or    personal    representa- 

This  is  the  settled  interpretation  of  the 
act.  Mann  v.  Weiand,  81*  Pa.  243;  Penn* 
sylvania  R.  Co.  v.  Bock,  93  Pa.  427  j  En- 
gles'a  Estate,  21  Pa.  Co.  Ct.  299;  McCaf- 
ferty  v.  Pennsylvania  R.  Co.  193  Pa.  339, 
74  Am.  St.  Rep.  090,  44  Atl.  435.  It  ap- 
pears clearly,  therefore,  that  the  cause  of 
action  which  the  plaintiff  sought  to  en- 
force was  one  created  for  her  benefit  and 
vested  originally  in  her.  She  has  not  been 
denied  access  to  the  Ohio  courts  because 
she  is  not  a  citizen  of  that  state,  but  be- 
cause the  cause  of  action  which  she  presents 
is  not  cognizable  in  those  courts.  She 
would  have  been  denied  hearing  of  the  same 
cause  for  the  same  reason  if  she  had  been 
a  citizen  of  Ohio.  In  excluding  her  cause 
of  action  from  the  courts  the  law  of  Ohio 
has  not  been  influenced  by  her  citizenship, 
which  Is  regarded  as  immaterial.  We  are 
unable  to  see  that  in  this  case  the  plain- 
tiff has  been  refused  any  right  which  the 
Constitution  of  the  United  States  confers 
upon  her,  and  accordingly  the  judgment  ia 
affirmed. 

Mr.  Justice  Holmes,  concurring: 
Although  I  do  not  dissent  from  the  rea- 
soning of  the  judgment,  I  prefer  to  rest  my 
agreement  on  the  proposition  that  if  the  stat- 
ute cannot  operate  aa  it  purports  to  oper- 
ate it  does  not  operate  at  all  I  do  not  think 
that  it  can  be  presumed  to  mean  to  give  to 
all  persons  a  right  to  sue  in  case  the  Consti- 
tution forbids  it  to  make  the  more  limited 
grant  that  it  attempts.  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  640,  665,  48  L. 
ed.  079,  682,  22  Sup.  Ct.  Rep.  431.  Apart 
from  the  statute  no  one  can  maintain  an  ac- 
tion like  tills  In  Ohio.  I  may  add  that  I 
do  not  understand  that  there  is  anything 
in  the  judgment  that  contradicts  my  opin- 
ion as  to  the  law. 

Mr.  Justice  Harlan  (with  whom  con- 
curred Mr.  Justice  White  and  Mr.  Justice 
McKenna),  dissenting: 

The  plaintiff  In  error,  Elizabeth  H. 
Chambers,  a  citizen  of  Pennsylvania,  sought 
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• by   tikis    action    against    the    Baltimore    & 

•  Ohio  Railroad  Company,  in  the  common 
pleas  court  of  Mahoning  county,  Ohio,  to 
recover  damages  on  account  of  her  hus- 
band's death  in  Pennsylvania  In  1902,— bis 
death  having  been  caused,  it  was  alleged, 
by  the  negligence  of  the  defendant  railroad 
company  while  operating  a  part  of  its  line 
In  Pennsylvania.  The  railroad  company 
was  brought  into  court  by  due  service  of 
Hum  mo  ua,  and  there  was  a  trial  resulting 
in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $3,000.  The  case  was  carried 
upou  writ  of  error  to  the  circuit  court  of 
Mahoning  county  and  the  judgment  was 
there  affirmed.  That  judgment  of  affirm- 
ance was  reversed  by  the  supreme  court  of 
Ohio,  with  directions  to  enter  judgment  for 
the  railroad  company. 

That  the  laws  of  Pennsylvania  give  a 
right  of  action  In  favor  of  the  widow  of  a 
deceased  whose  death  Is  "occasioned  by  un- 
lawful violence  or  negligence"  ia  not  dis- 
puted. It  is  equally  clear  that  the  pres- 
ent plaintiff's  cause  of  action  is  not  local, 
but  is  transitory,  in  its  nature,  and,  speak- 
ing generally,  can  be  maintained  In  any 
jurisdiction  where  the  wrongdoer  may  be 
found  and  be  brought  before  the  court. 
Dennick  v.  Central  R,  Co.  103  U.  S.  11, 
28  L.  ed.  439;  Stewart  v.  Baltimore  &  0. 
R.  Co.  168  U,  B.  445,  42  L.  ed.  537,  18 
Sup.  Ct.  Rep.  10G. 

By  a  statute  of  Ohio  (1S02)  in  force 
when  this  action  was  brought,  it  was  pro- 
vided that  "whenever  the  death  of  a  citi- 
zen of  this  state  has  been  or  may  be  caused 
by  a  wrongful  act,  neglect,  or  default  in 
another  state,  territory,  or  foreign  coun- 
try, for  which  a  right  to  maintain  an  ac- 
tion and  recover  damages  in  respect  there- 
of ia  given  by  a  statute  of  such  other 
state,  territory,  or  foreign  country,  such 
right  of  action  may  be  enforced  in  this 
state  within  the  time  prescribed  for  the 
commencement  of  such  action  by  the  stat- 
ute of  such  other  state,  territory,  or  foreign 
country."  SS  Ohio  Laws,  401.  By  a  previ- 
ous statute  (1894)  suits  of  that  kind  were 
allowed  in  Ohio  when  death  was  caused 
by  a  wrongful  act,  negligence,  or  default  in 
another  state  if  such  suits  were  allowed  in 
the  state  where  the  death  occurred.  But 
that  statute,  as  stated  by  the  court  In  this 
3  case,  was  repealed  by  the  above  act  of  1002. 

•  So  that'the  court,  in  the  present  case,  held 
that  the  act  of  1902  changed  the  former 
law  in  two  essential  particulars:  "1.  It 
dispenses  with  the  condition  that  the  state 
in  which  the  wrongful  death  occurs  shall 
enforce  in  its  courts  the  statute  of  this 
state  of  like  character.  2.  It  in  terms 
limits  the  right  therein  given  to  maintain 
an  action  In  this  state  for  wrongful  death 


occurring  In  another  state,  to  actions  for 
causing  the  death  of  oitimana  of  Ohio,  where- 
as original  I  6134a  gave  such  right  with- 
out limitatfon  or  restriction  as  to  citi- 
zenship." Again,  the  court  said:  "Having 
regard,  then,  to  the  scope  and  effect  of  the 
provisions  of  the  section  amended,  and  to 
the  special  character  of  the  amendments 
made,  ws  think  it  clear  that  ths  legislature, 
by  the  adoption  of  amended  8  6134a  [the 
act  of  1902],  undertook  and  intended  there. 
by  to  limit  and  restrict  the  right  to  re- 
cover in  the  courts  of  this  state  for  a 
wrongful  death  occurring  in  another  state, 
to  those  cases  where  the  person  killed  was, 
at  the  time  of  his  death,  a  citizen  of  Ohio." 
That  there  may  be  no  mistake  as  to  the 
decision,  I  quote  the  official  syllabus  of  the 
present  case,  which,  by  the  law  of  Ohio, 
is  to  be  taken  as  Indicating  the  point  ac- 
tually fn  judgment:  "No  action  can  be 
maintained  in  the  courts  of  this  state  upon 
a  cause  of  action  for  wrongful  death  oc- 
curring In  another  state,  except  where  the 
person  wrongfully  killed  was  a  citizen  of 
the  state  of  Ohio,'  73  Ohio  St  16,  76 
N.  E.  91. 

It  thus  appears  that  the  final  judgment 
in  this  case  for  the  railroad  company  rests 
upon  the  distinct  ground  that  the  courts  of 
Ohio  cannot,  under  the  statute  of  that 
state,  take  cognizance  of  an  action  for  dam- 
ages on  account  of  death  occurring  fn  an- 
other state  and  caused  by  wrongful  act, 
neglect,  or  default,  except  where  the  per- 
son wrongfully  killed  was  a  citizen  of  Ohio. 
In  that  view,  if  two  persons,  one  a  citizen 
of  Ohio  and  the  other  a  citizen  of  Penn- 
sylvania, traveling  together  on  a  railroad 
in  Pennsylvania,  should  both  be  killed  at 
the  same  moment  and  under  precisely  ths 
same  circumstances,  in  consequence  of  the 
negligence  or  default  of  the  railroad  com  „ 
pany,  the  courts  of  Ohio  are  closed  by  its* 
statute  against  any  suit  *for  damages* 
brought  by  the  widow  or  the  estate  of  the 
citizen  of  Pennsylvania  against  the  rail- 
road company,  but  will  be  open  to  suit  by 
the  widow  or  the  estate  of  the  deceased  citi- 
zen of  Ohio,  although  by  the  laws  of  ths 
state  where  the  death  occurred  the  widow 
or  estate  of  each  decedent  would  have,  in 
the  latter  state,  a  valid  cause  of  action. 

Is  a  state  enactment  having  such  effect 
repugnant  to  the  clause  of  the  Federal  Con- 
stitution, art.  4,  I  2,  which  declares  that 
"the  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  several  states?"  Will  not  that  con- 
stitutional guaranty  be  shorn  of  much  of 
its  value  if  any  state  can  reserve,  either  for 
its  own  citizens,  or  for  the  estates  of  it* 
citizens,  privileges  and  immunities  which, 
even  where  the  facts  are  the  same,  it  denial 
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to  citizen*  or  to  the  estate*  of  citizens  of 
other  atx test 

.  It  is  not  necessary  to  fully  enumerate  the 
privileges  and  immunities  secured  against 
hostile  discrimination,  by  the  constitutional 
provision  in  question.  All  agree  that 
among  such  privileges  and  immunities  are 
those  which,  under  our  institutions,  are 
fundamental  in  their  nature.  I  cordially 
assent  to  what  is  said  upon  this  point  ill 
the  opinion  just  delivered  for  the  majority 
of  the  court  The  opinion  says:  "In  the 
decision  of  the  merits  of  the  case  there  are 
some  fundamental  principles  which  are  of 
controlling  effect.  The  right  to  sue  and 
defend  in  the  courts  is  the  alternative  of 
force.  In  an  organized  society  it  is  the 
right  conservative  of  all  other  rights,  and 
lies  at  the  foundation  of  orderly  govern- 
ment. It  is  one  of  the  highest  and  most  es- 
sential privileges  of  citizenship,  and  must 
be  allowed  by  each  state  to  the  citizens  of 
all  other  states  to  the  precise  extent  that 
it  is  allowed  to  its  own  citizens.  Equality 
of  treatment  in  this  respect  is  not  left  to 
depend  upon  comity  between  the  states,  but 
is  granted  and  protected  by  the  Federal 
Constitution.  .  .  .  The  privilege*  which 
it  [the  state]  affords  to  one  class  it  must 
afford  to  the  other.  Any  law  by  which 
privileges  to  begin  actions  in  the  courts  are 
■a  given  to  its  own  citizens  and  withheld  from 
•  the  citizens  of  other*states  is  void,  because 
In  conflict  with  the  supreme  law  of  the 
land." 

These  views  are  supported  by  the  former 
.decisions  of  this  and  other  courts.  In  the 
leading  case  of  Corfleld  v.  Coryell,  4  Wash. 
C.  C.  371-380,  Fed.  Uas.  No.  3.230,  Mr. 
Justice  Washington  said:  "The  inquiry 
is,  What  are  the  privileges  and  immunities 
of  citizens  in  the  several  states  t  We  feel  no 
hesitation  in  confining  these  expressions  to 
those  privileges  and  immunities  which  are, 
in  their  nature,  fundamental,  which  belong, 
of  right,  to  the  citizens  of  all  free  govern- 
ments, and  which  have,  at  all  times,  been 
anjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union,  from  the  time 
of  their  becoming  free,  independent,  and 
sovereign.  What  these  fundamental  prin- 
ciples are  it  would,  perhaps,  be  more  tedious 
than  difficult  to  enumerate."  Among  the 
particular  privileges  and  immunities  which 
are  clearly  to  be  deemed  fundamental,  the 
court  in  that  case  specifies  the  right  "to 
inttitute  and  maintain  actions  of  any  kind 
in  the  court*  of  the  ttate." 

In  Paul  v.  Virginia,  6  Wall.  168,  180,  ID 
L.  ed.  357,  3G0,  the  court,  speaking  by  Mr. 
Justice  Field,  said:  "It  was  undoubtedly 
the  object  of  the  clause  in  question  [Const. 
art.  4,  1  2]  to  place  the  citizens  of  each 
state  upon  the  same  footing  with  citizens 


of  other  states,  so  far  as  the  advantage* 
resulting  from  citizenship  in  those  states 
are  concerned.  It  relieves  them  from  the 
disabilities  of  alienage  in  other  states;  it 
inhibits  discriminating  legislation  against 
them  by  other  states;  it  gives  them  the 
right  of  free  ingress  into  other  states,  and 
egress  from  them;  it  insures  to  them  in 
other  states  the  same  freedom  possessed  by 
the  citizens  of  those  states  in  the  acquisi- 
tion and  enjoyment  of  property  and  in  the 
pursuit  of  happiness;  and  it  secures  to 
them  In  other  states  the  equal  protection  of 
their  laws.  It  has  been  justly  said  that  no 
provision  in  the  Constitution  has  tended  so 
strongly  to  constitute  the  citizens  of  the 
United  States  one  people  as  this.  Indeed, 
without  some  provision  of  the  kind  remov- 
ing from  the  citizens  of  each  state  the  dis- 
abilities of  alienage  in  the  other  states,  and  _ 
giving  them  equality  of  privilege  with  g 
citizens  of'those  states,  the  Republic  would' 
have  constituted  little  more  than  a  league 
of  states;  it  would  not  have  constituted 
the  Union  which  now  exists." 

So,  in  Ward  v.  Maryland,  12  Wall.  418- 
430,  20  L.  ed.  443-152,  the  court,  after  re- 
ferring to  Corfield  v.  Coryell,  above  cited, 
and  speaking  by  Mr.  Justice  Clifford,  stated 
that  the  right  "to  maintain  actions  in  the 
courts  of  the  state"  was  fundamental,  and 
was  protected  by  the  constitutional  clause 
in  question  against  state  enactments  that 
discriminated  against  citizens  of  other 
states. 

Referring  to  the  cases  just  cited,  and  to 
the  constitutional  clause  in  question,  Mr. 
Justice  Miller,  speaking  for  the  court  in 
the  Slaughter-House  Cases,  10  Wall.  38,  77, 
21  L.  ed.  394,  409,  said:  "Its  sole  purpose 
was  to  declare  to  the  several  states  that 
whatever  those  rights,  as  you  grant  or 
establish  them  to  your  own  citizens,  or  as 
you  limit  or  qualify,  or  Impose  restrictions 
on  their  exercise,  the  same,  neither  more 
nor  less,  shall  be  the  measure  of  the  rights 
of  citizens  of  other  states  within  your  juris- 
diction." 

In  Cole  v.  Cunningham,  133  U.  8.  107- 
114,  33  L.  ed.  S38-542,  10  Sup.  Ct.  Rep. 
289-271,  the  present  Chief  Justice,  speak- 
ing for  the  court,  said:  "The  intention  of 
£  2  of  article  4  was  to  confer  on  the  citi- 
zens of  the  several  states  a  general  citizen- 
ship, and  to  communicate  all  the  privileges 
and  immunities  which  the  citizens  of  the 
same  state  would  be  entitled  to  under  the 
like  circumstances,  and  this  includnt  the 
right  to  institute  actions." 

In  the  more  recent  case  of  Blake  v.  He- 
Clung,  172  U.  S.  239-258,  43  L.  ed.  432-438, 
IS  Sup.  Ct  Rep.  185-172,  the  court  said: 
"We  must  not  be  understood  as  saying  that 
a  citizen  of  one  state  I*  entitled  to  enjoy 


.Google 


WOT. 


CHAMBERS  r.  BALTIMORE  ft  0 .  R.  00. 


In  another  state  every  privilege  that  may 
be  given  in  the  latter  to  its  own  citizens. 
There  are  privileges  that  may  be  accorded 
hy  a  stale  to  its  own  people  in  which  citi- 
aens  of  other  state*  ma;  not  participate 
except  in  conformity  to  such  reasonable 
regulations  as  may  be  established  by  the 
state.  For  instance,  a  stars  cannot  forbid 
citizen*  of  other  stales  from  suing  in  its 
courts,  that  right  being  enjoyed  by  its  aien 
people;  but  it  may  require  a  nonresident, 
although  a  citizen  of  another  state,  to  give 
■e  bond  for  costs,  although  such  bond  be  not 
■  required  of  a  resident.  Such*  a  regulation 
of  the  internal  affairs  of  a  state  cannot 
reasonably  be  characterized  as  hostile  to 
the  fundamental  rights  of  citizens  of  other 
states.  .  .  .The  Constitution  forbids 
only  such  legislation  affecting  citizens  of 
the  respective  stales  as  will  substantially  or 
practically  put  a  citizen  of  one  state  in 
a  condition  of  alienage  when  he  is  within 
or  when  he  removes  to  another  state,  or 
when,  asserting  in  another  state  the  rights 
that  commonly  appertain  to  those  who  are 
part  of  the  political  community  known  as 
the  people  of  the  United  States,  by  and 
for  whom  the  government  of  the  Union  was 
ordained  and  established." 

These  cases,  I  think,  require  the  reversal 
of  the  judgment  of  the  supreme  court  upon 
the  ground  that  it  denies  to  the  plaintiff 
a  right  secured  by  the  Constitution  of  the 
United  States.  The  statute  of  Ohio,  we 
have  seen,  closes  the  doors  of  the  courts  of 
that  state  against  the  present  plaintiff 
alone  because  her  deceased  husband  was 
not,  at  the  time  of  his  death,  a  citizen  of 
Ohio.  Thus,  every  citizen  of  Ohio,  when  in 
another  state,  for  whatever  purpose,  is 
accompanied  by  the  assurance  on  the  part 
of  his  state  that  its  courts  will  be  open  for 
suit  by  his  widow  or  representative  if  his 
death,  while  In  another  state,  is  caused  hy 
the  negligence  or  default  of  another  person 
or  company.  But  that  privilege  is  denied 
by  the  Ohio  statute  to  the  representative 
of  citizens  of  other  states  meeting  death  un- 
der like  circumstances.  Indeed,  if  a  citi- 
zen of  Ohio  should  go  into  another  state, 
and,  while  there,  wilfully,  or  by  some 
wrongful  act,  neglect,  or  default  on  his 
part,  cause  the  death  of  someone,  although 
he  might  be  liable  to  a  suit  for  damages  in 
the  state  where  death  occurred,  yet,  if  sued 
for  dnmages  in  the  courts  of  his  own  state, 
be  need  only  plead  in  bar  of  toe  action  in 
Ohio  that  the  decedent  was  not,  at  the  time 
of  his  death  a  citizen  of  Ohio.  Such,  it  seems 
to  me,  is  the  operation  of  the  statute  of 
Ohio  as  it  is  interpreted  by  the  court  below. 
The  supreme  court  of  Ohio,  it  will  be 
observed,  does  not  base  its  judgment  upon 
any  common  law  of  the  state  apart  from  ita 


statutes.    It  says:     Tron — « 

of  the  statutes  •hereinbefore  referred  to,* 
and  the  former  decisions  of  this  court,  wo 
think  it  must  now  be  held  to  be  the  recog- 
nized policy  and  established  law  of  this 
state,  that  an  action  for  wrongful  death 
occurring  In  another  state  will  not  be  en* 
forced  in  the  courts  of  this  state,  except 
where  the  person  killed  was,  at  the  tints 
of  bis  death,  a  citizen  of  Ohio."  It  places 
its  judgment  on  Its  statutes  and  judicial 
decisions,  which  it  regards  as  together  in- 
dicating the  policy  and  law  of  the  state  to 
be  such  as  to  preclude  on  action  for  dam- 
ages, except  where  the  deceased  was  a  citi- 
zen of  Ohio.  That  exception,  upon  what- 
ever basis  it  may  be  rested,  must  fall  be- 
fore the  Constitution  of  the  United  States 
and  be  treated  as  a  nullity.  The  denial  to 
the  widow  or  representative  of  Chambers  of 
the  right  to  bus  in  Ohio,  upon  the  ground 
that  he  was  not  a  citizen  of  Ohio  when 
killed,  was  the  denial,  in  every  essential 
sense,  of  a  fundamental  privilege  belong- 
ing to  him  under  the  Constitution,  in  vir- 
tue of  bis  being  a  citizen  of  one  of  the 
states  of  the  Union, — the  right  to  sue  and 
defend  in  the  courts  of  justice,  which  right 
this  court  concedes  to  be  "one  of  the  high- 
est and  most  essential  privileges  of  citizen- 
ship." While  in  life  Chambers  enjoyed  the 
right — and  it  was  a  most  valuable  light— 
of  such  protection  as  came  from  tbe  rule 
established  in  Pennsylvania,  that,  in  case 
of  his  death  in  consequence  of  the  negli- 
gence of  others,  the  wrong  done  to  the  da- 
ceased  in  his  lifetime  could  be  remedied 
by  means  of  suit  brought  in  tbe  name  and 
for  the  benefit  of  his  widow  or  personal 
representative.  But  Ohio  takes  this  right 
of  protection  from  him ;  for  the  Ohio  court 
would  have  taken  cognizance  of  this  action 
if  the  decedent,  Chambers,  had  been,  when 
killed,  a  citizen  of  Ohio,  while  it  denies 
relief  to  his  widow,  and  puts  her  out  of 
court  solely  because  her  husband  was,  when 
killed,  a  citizen  of  another  state.  It  thus 
accords  to  the  Ohio  widow  of  a  deceased 
Ohio  citizen  a  privilege  which  it  withholds 
from  the  Pennsylvania  widow  of  a  deceased 
Pennsylvania  citizen.  If  the  statutes  of 
Ohio  had  excluded  from  the  jurisdiction  of 
the  courts  of  that  state  all  actions  for 
damages  on  account  of  death,  a  different 
question  would  be  presented.  But  that  lso 
•not  what  Ohio  has  assumed  to  do.  As  al-» 
ready  shown,  it  allows  suits  for  damages 
like  the  present  one,  where  tbe  death  oc- 
curred in  another  state,  provided  the  it- 
ceased  was  a  ctttssn  Of  Ohio,  but  prohibit* 
them  where  he  toot  a  eitigen  of  fonts  other 
state.  The  final  judgment  in  this  case 
therefore  denies  s  fundamental  right  in- 
bering  in   citizenship,  and   protected   by    ■ 
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£  of  article  4  of  the  Constitution.  The  Con- 
stitution is  the  supreme  law  of  thn  land. 
But  it  would  not  be  supreme  if  any  right 
given  by  it  could  be  overridden  either  by 
state  enactment  or  by  judicial  decision.  In 
Higgins  v.  Central  New  England  &  W.  R. 
Co.  1CS  Mass.  176,  180,  31  Am.  St  Rep. 
B4-1,  547,  SO  N.  E.  534,  C3S,  the  supreme 
judicial  court  of  Massachusetts,  after  re- 
ferring to  transitory  causes  of  action  which 
did  not  exist  at  common  law,  but  were 
created  by  the  statute  of  another  state 
and  passed  to  the  administrator  of  the  de- 
ceased, said:  "When  an  action  is  brought 
upon  it  here,  the  plaintiff  Is  not  met  by 
any  difficulty  upon  these  points.  Whether 
our  courts  will  entertain  it  depends  upon 
the  general  principles  which  are  to  be  ap- 
plied in  determining  the  question  whether 
actions  founded  upon  the  laws  of  other 
states  shall  be  beard  hero.  These  prin- 
ciples require  that,  in  cases  of  other  than 
penal  actions,  the  foreign  law,  if  not  con- 
trary to  our  public  policy,  or  to  abstract 
justice  or  pure  morals,  or  calculated  to  in- 
jure the  state  or  its  citizens,  shall  be  recog- 
nised and  enforced  here,  if  we  have  juris- 
diction of  all  necessary  parties,  and  if  we 
can  see  that,  consistently  with  our  own 
forms  of  procedure  and  law  of  trials,  we 
can  do  substantial  justice  between  the  par- 
ties.'' The  statute  of  Pennsylvania  which 
gave  the  plaintiff,  as  widow  of  the  deceased, 
as  right  to  sue  for  damages,  does  not  offend 
natural  justice  or  good  morals,  nor  is  it 
calculated  to  injure  the  citizens  of  any 
state,  not  even  those  of  Ohio,  nor  can  it  be 
said  to  offend  any  policy  of  that  state 
which  has  been  made  applicable  equally  to 
its  own  citizens  and  citizens  of  other  states. 
The  case  is  plainly  one  in  which  Ohio  at- 
tempts, in  reference  to  certain  kinds  of  ac- 
tions that  are  maintainable  in  perhaps 
every  stats  of  the  Union,  including  Ohio, 
« to  give  to  its  own  citizens  privileges  which  it 
•  denies,  under  like  circumstances,* to  citizens 
of  other  states.  To  a  citizen  of  Ohio  It 
says:  "If  you  go  into  Pennsylvania,  and 
are  killed  white  there,  in  consequence  of 
the  negligence  or  default  of  someone,  your 
widow  may  have  access  to  the  Ohio  courts 
In  a  suit  for  damages,  provided  the  wrong- 
doer can  be  reached  in  Ohio  by  service  of 
process."  But  to  the  citizen  of  Pennsylva- 
nia it  says:  "If  you  come  to  your  death  in 
that  state  by  reason  of  the  negligence  or 
default  of  someone,  even  if  the  wrongdoer 
he  a  citizen  of  Ohio,  your  widow  shall  not 
sue  the  Ohio  wrongdoer  in  an  Ohio  court 
for  damages,  because,  and  only  because, 
you  are  a  citizen  of  another  state."  This 
is  an  illegal  discrimination  against  living 
citizens  of  other  states,  and  the  difficulty  Is 
not  met  by  the  suggestion  that  no  discrimi- 


nation Is  made  against  the  widow  of  the 
deceased  because  of  her  citizenship  in  an- 
other state.  The  statute  of  Pennsylvania 
in  question  bad  in  view  the  protection  of 
persons,  while  alive,  againat  negligence  or 
default  causing  death.  It  must  have  had 
that  object  in  view.  I  submit  that  no  state 
can  authorize  its  courts  to  deny  or  dis- 
regard the  constitutional  guaranty  that  the 
citizens  of  each  state  shall  be  entitled  to 
all  the  privileges  and  immunities  of  citizens 
in  the  several  states. 

With  entire  respect  for  the  views  of  oth- 
ers, I  am  constrained  to  aay  that,  in  my 
opinion,  so  much  of  the  local  law,  whether 
statutory  or  otherwise,  as  permits  suits  of 
this  kind  for  damages  where  the  deceased 
was  a  citizen  of  Ohio,  but  forbids  such  suits 
where  the  deceased  was  not  a  citizen  of 
Ohio,  is  unconstitutional.  The  judgment 
under  review  should  be  reversed. 
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and  the  City  of  Allegheny,  Plffs.  in  Err, 

CTTY   OF   PITTSBURGH. 

-Federal  question 


of  contract  obligations  and  the  denial  of 
due  process  of  taw  because  of  the  additional 
burden  of  taxation  to  which  the  citizens 
and  taxpayers  of  a  lesser  city  annexed  un- 
der the  authority  of  Pa.  act  of  February 
7,  1908,  to  an  adjoining  and  larger  city, 
will  be  subjected,  are  not  so  unsubstantial 
and  devoid  of  all  color  of  merit  as  to  re- 
quire the  dismissal  of  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  state  court,* 
Courts  —  relation  to  legislative  depsvrt- 

2.  The  policy,  wisdom,  justice,  and  fair- 
ness of  a  state  statute  Is  not  subject  to  re- 
view or  criticism  by  the  Federal  Supremo 
Court-t 

Courts  —  Federal  courts  following  deci- 
sions of  state  courts. 

3.  The  interpretation  of  a  state  Constitu- 
tion and  the  conformity  of  an  enactment  of 
the  state  legislature  to  that  Constitution 
are  questions  solely  for  the  consideration 
of  the  state  courts,  whose  decision  thereon 
concludes  the  Federal  Supreme  Conrt-t 
Const]  tntl  on  al       lnw  — application       of 

Federal  Constitution  to  states. 
i.  The  5th   Amendment  to  the  Constitu- 
tion of  the  United  States  Is  not  restrictive 
of  state,  but  only  of  national,  action  J 
Constitutional      law  —  Impairing      con- 
tract obligations. 

6.  There  is  no  contract  between  the  dti- 
■n»  and  taxpayers  of  a  municipal  corpora- 
la  point,  sea  vol,  11,  Cent  Dig.  Courts,  {(  10EE,  IKS. 
M  In  point,  ho  vol.  13.  Coat.  Dig.  Courts.  [I  939-9)9.  11. 
9*   la  point.   ii»  vol.   10.  Cent.  Dlx.  Constitutional  Law,  | 
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tion  and  the  corporation  itself,  that  the 
former  shall  be  taxed  only  for  the  uses  of 
that  corporation,  which  is  impaired  by  sub- 
jecting them  to  taxation  for  the  uses  of  the 
enlarged  municipality  formed  by  annexa- 
tion, under  the  authority  of  Pa.  act  of 
February  7,  1006,  to  an  adjoining  and 
larger  municipality. 
Constitutional     law  — due     process     of 

9.  Citizens  and  taxpayers  of  a  lesser 
municipal i(y  annexed  under  the  authority 
of  Pa.  act  of  February  7,  1BQ8,  to  an  ad- 
joining and  larger  municipality,  are  not  de- 
prived of  their  property  without  due  process 
of  law  by  reason  of  the  burden  of  additional 
taxation  resulting  from  the  consolidation, 
although  the  method  of  voting  prescribed 
by  the  statute  haa  permitted  the  voters  of 
the  larger  dry  to  overpower  the  voters  of 
the  smaller  one,  and  compel  the  union  with- 
out their  consent  and  against  their  protest. 
Krror  to  state  court  —  questions  review- 
able. 

7.  A  Federal  question  entirely  outside 
the  record,  and  having  no  connection  with 
any  Federal  question  which  is  raised  in 
the  record,  cannot  bs  considered  by  the 
Supreme  Court  of  the  United  States  on 
wnt  of  error  to  a  state  court  • 
[No.  264.] 

Argued  October  9.5,  28,  1907.    Decided  No- 
vember 13,  1907. 

IN  ERKOR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  de- 
cree which  affirmed  a  decree  of  the  Superior 
Court  of  that  state,  which  had  in  turn  af- 
firmed a  decree  of  the  Court  of  Quarter  Ses- 
sions of  Allegheny  County,  directing  the  con- 
solidation of  the  cities  of  Pittsburgh  and 
Allegheny.    Affirmed. 

See  same  case  below,  217  Pa.  227,  80  Atl. 
348. 

Statement  by  Hr.  Justice  Moody: 
A  law  of  the  state  of  Pennsylvania  pro- 
vides for  the  union  of  cities  which  are  con- 
tiguous or  in  close  proximity,  by  the  an- 
nexation of  the  lesser  to  the  larger.  The 
parts  of  that  law  material  to  this  decision 
g  follow : 

§  "Sec.  1.  Be  it  enacted,  etc.,  that  wherever 
•  in  this  •  commonwealth,  now  or  hereafter, 
two  cities  shall  be  contiguous  or  in  close 
proximity  to  each  other,  the  two,  with  any 
intervening  land  other  than  boroughs,  may 
be  united  and  become  one  by  annexing  and 
consolidating  the  lesser  city  and  the  inter- 
vening land  other  than  boroughs,  if  any, 
with  the  greater  city,  and  thus  making 
one  consolidated  city,  if,  at  an  election,  to 
be  held  as  hereinafter  provided,  there  shall 
be  a  majority  of  all  the  votes  east  in  favor 
of  such  union. 


"Sec  2.  The  councils  of  either  of  said 
cities  may,  by  ordinance,  direct  that  a  pe- 
tition be  filed  in  the  court  of  quarter  ses- 
sions of  tbe  county  in  which  such  cities  are 
situate,  or  2  per  centum  of  the  registered 
voters  of  eitner  of  said  cities  may  present 
tbelr  petition  to  said  court,  praying  that 
the  two  cities  and  any  intervening  land  oth- 
er than  boroughs  shall  be  united  and  become 
one  city.  Thereupon  the  said  petition  shall 
be  filed;  and  the  court  shall  fix  a  time  for 
the  hearing  thereof,  not  more  than  twenty 
days  thereafter,  and  direct  that  notice  be 
given  to  the  mayor  or  chief  executive  officer 
of  each  of  the  said  cities,  and  the  cleric  of  the 
councils  of  each  of  said  cities,  and  by  pub- 
lication in  one  or  more  newspapers'  pub- 
lished in  either  of  said  cities,  and  such  oth- 
er notice  as  the  court  may  deem  proper,  in- 
cluding notice  to  one  or  more  of  the  officers 
of  whatever  may  be  the  municipal  subdivi- 
sion of  the  state  in  which  any  intervening 
land  other  than  boroughs  may  lie. 

"Sec.  4.  Any  person  interested  may  file 
exceptions  to  said  petition  prior  to  the  day 
fixed  for  hearing.  At  such  hearing  any  per- 
son in  interest  shall  be  heard;  but  if  the 
court  shall  find  that  the  petition  and  pro- 
ceedings are  regular  and  in  conformity  with 
this  act,  it  shall  order  an  election  to  b* 
held  in  the  said  cities,  to  vote  for  or  against 
the  proposed  consolidation,  at  which  all  tbe 
legal  voters  of  either  of  said  cities,  and  of 
the  said  intervening  land,  if  any,  shall  bo 
qualified  to  vote. 


"Sea.  7.  If  it  shall  appear  by  the  vote, 
when  computed  and  certified  as  aforesaid, 
that  a  majority  of  all  the  lawful  voters  ota 
tbe  two  cities  and  the  intervening  land,  vot-* 
ing'upon  such  question,  have  voted  in  favor* 
of  the  annexation  or  consolidation,  the  said 
court  of  quarter  sessions  shall  enter  a  de- 
cree annexing  and  consolidating  the  lesser 
city,  and  any  intervening  land  other  than 
boroughs,  with  the  greater  city,  so  that 
they  form  but  one  city,  and  in  the  name  of 
the  greater  or  larger  city. 

"Sec.  8.  Each  of  the  constituent  cities, 
and  the  intervening  land,  if  any,  so  consoli- 
dated, shall  pay  its  own  floating  and  bonded 
indebtedness  and  liabilities  of  every  kind, 
and  the  interest  thereon,  as  the  same  existed 
at  the  time  of  annexation;  and  the  councils 
of  the  consolidated  city  shall  levy,  respec- 
tively, on  the  properties  in  each  of  the  said 
cities  and  intervening  land  so  consolidated, 
and  as  they  existed  at  the  time  of  annexa- 
tion, a  tax  sufficient  to  provide  funds  for 
each  to  pay  its  own  floating  and  bonded 
indebtedness  and  liabilities  and  interest,  as 
the  same  may  accrue.  The  court  Of  quarter 
sessions  is  given  jurisdiction  to  ascertain 
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what  the  bonded  and  floating  indebtedness, 
and  liabilities,  and  properties,  and  assets  of 
each  of  the  said  cities  and  the  said  inter- 
vening land  may  be;  due  notice  being  given 
and  an  opportunity  to  be  beard  being  al- 
lowed to  all  parties  in  interest. 

"Sec  9.  All  the  citizens  of  each  of  the 
united  cities  and  of  the  Intervening  land 
shall  be  entitled  to,  and  shall  enjoy  and  ex- 
ercise, full  rights  of  citizenship  in  the  said 
enlarged  and  consolidated  city.  All  the 
rights  of  creditors  and  all  liens  and  all  the 
rights  of  the  constituent  cities  and  the  gov- 
ernment of  the  intervening  land,  to  enforce 
the  payment  of  moneys  due  either,  or  of  con- 
tract liabilities,  or  of  other  claims  or  rights 
Of  property,  existing  in  either  city  or  in 
the  government  of  the  intervening  land  at 
the  time  of  the  annexation,  shall  be  pre- 
served unimpaired  to  each;  and  each  of  the 
said  cities  and  the  government  of  the  inter- 
vening land,  for  the  purpose  of  enforcing 
Its  rights  and  claims  in  Hie  premises,  and 
also  of  having  prior  rights  and  claims  en- 
forced against  it,  shall  be  deemed  in  law  to 

3  continue  in  existence. 

•  •'Except  as  herein  otherwise  provided,  all 
the  property,  real,  personal,  and  mixed,  and 
rights  and  privileges  of  every  kind,  vested 
in  or  belonging  to  either  of  said  cities  or 
to  the  Intervening  land  prior  to  and  at  the 
time  of  the  annexation,  shall  be  vested  in 
and  owned  by  the  consolidated  or  united 
City. 

"All  moneys  accruing  from  time  to  time 
from  delinquent  taxes  prior  to  the  annexa- 
tion, and  all  assessments  against  private 
property  for  public  improvements  for  which 
the  contractors  shall  have  been  paid,  shall 
be  applied  to  the  indebtedness  of  the  city 
to  which  the  same  shall  belong.  In  case  of 
annexation,  the  court  may  appoint  commis- 
sioners to  ascertain  the  floating  and  bonded 
Indebtedness  of  each  of  the  said  municipal 
subdivisions,  at  the  time  of  annexation,  in- 
cluding the  share  of  the  municipal  indebt- 
edness for  which  any  intervening  land  may 
be  liable,  and  also  an  account  of  all  prop- 
erty, of  every  kind,  owned  or  claimed  by  the 
cities,  or  the  share  of  the  intervening  land 
to  any  property  owned  by  the  municipal 
subdivision  of  the  state  of  which  it  is  a 
part,  prior  to  and  at  the  time  of  annexa- 
tion. The  court  may  also  order  an  account 
to  be  taken  by  the  said  commissioners  of  all 
moneys  on  hand  or  receivable,  applicable  to 
the  payment  of  the  floating  or  bonded  in- 
debtedness of  the  respective  municipalities 
or  of  the  Intervening  land,  at  the  date  of 
annexation.  Such  money  shall  be,  respec- 
tively, applied  is  payment  of  the  *^t'"g  or 


"After  the  commissioners  have  made  re- 
port, the  court  shall,  by  its  decree,  fix  the 
said  indebtedness  and  liabilities,  and  also 
the  properties  and  assets,  of  all  kinds,  at 
the  time  of  the  annexation,  belonging  to 
each  territory,  united  in  the  consolidation." 

The  city  of  Pittsburgh,  under  the  provi- 
sion of  this  act,  filed  in  the  court  of  quar- 
ter sessions  of  Allegheny  county  a  petition^ 
asking  for  the  union  of  the  city  of  Alle-« 
gheny  with  the  city  of  •Pittsburgh.  The* 
plaintiffs  in  error  (except  the  city  of  Al- 
legheny) seasonably  filed  exceptions  to  the 
petition  under  1  4  of  the  act.  The  parts  of 
the  exceptions  material  here  are  as  follows: 

"1st.  That  they  are  residents  and  citizens, 
voters,  taxpayers,  and  owners  of  real  es- 
tate and  personal  property  within  the  citj  ' 
of  Allegheny,  county  of  Allegheny,  and  state 
of  Pennsylvania. 

"4th.  That  the  population  of  the  city  of 
Pittsburgh  by  the  census  of  1U0O  was  321,- 
016  and  that  it  has  now  a  population  of  at 
least  350,000.  That  there  were  polled  at 
the  last  mayoralty  election  in  the  said  city, 
on  February  20th,  1S08,  about  62,000  votes 
in  round  number*. 

"That  the  population  of  the  city  of  Alle- 
gheny, by  the  census  of  1900,  was  129,696, 
and  that  it  is  probably  about  160,000  at  the 
present  time ;  that  there  were  polled  at  the 
last  mayoralty  election  In  the  said  city,  on 
February  20th,  1900,  about  24,000  votes  In 
round  numbers. 

"6th.  The  city  of  Allegheny  has  Improved 
its  streets,  established  its  own  system  of 
electric  lighting;  and  has  established  a  sat- 
isfactory water  supply.  The  city  of  Pitts- 
burgh is  largely  in  debt;  has  established 
large  and  extensive  parks  In  the  eastern 
part  of  the  city;  built  expensive  and  costly 
boulevards;  extensive  and  costly  reservoirs 
for  the  supply  of  water ;  and  is  contemplat- 
ing still  greater  expenditures  of  money  in 
the  cutting  down  and  grading  of  the  eleva- 
tion of  Fifth  avenue,  known  as  the  hump; 
and  the  construction  of  an  extensive  filtra- 
tion plant;  and  a  large  expenditure  of  mon- 
ey in  the  purchase  of  the  Monongahela  Wa- 
ter Company  plant, — a  plant  owned  by  a  pri- 
vate corporation ;  and  the  further  expensive 
construction  Of  an  electric  light  plant  to  bo 
owned  by  the  city  of  Pittsburgh,  the  said 
city  owning  at  the  present  time  no  light 
plant,  It  being  supplied  with  light  from  a 
private  corporation;  and  the  further  ex- 
penditure of  various  sums  of  money  for  the 
acquirement  of  advantages  and  property^ 
which  the  citizens  of  Allegheny  now  practi-2 
eally  own  and  enjoy  but  which  tha*eitizeni* 
of  Pittsburgh  do  not,  and  to  acquire  which 
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would  largely  increase  the  Indebtedness  of 
the  city  of  Pittsburgh,  and  If  the  city  of 
Allegheny  should  be  annexed  to  the  city  of 
Pittsburgh,  the  taxpayers  of  Allegheny,  in- 
cluding your  respondents,  will,  in  addition 
to  the  payment  of  the  taxes  necessary  to 
pay  and  liquidate  their  own  indebtedness, 
hare  to  bear  and  pay  their  proportion  of 
the  new  indebtedness  that  must  necessarily 
be  created  to  acquire  the  facilities,  proper- 
ties, and  improvements,  herein  stated,  in 
Pittsburgh;  all  of  which  would  be  of  no 
benefit  to  the  citizens  and  taxpayers  of  Al- 
legheny, including  your  respondent*,  who 
now  own  and  possess  these  advantages  and 
privileges;  ana  which  will  largely  and  un- 
necessarily increase  the  taxes  of  your  re- 
spondents, as  well  as  the  taxes  of  the  other 
citizens  of  Allegheny,  without  any  material 
benefit  to  them  whatever. 

"12th.  The  act  of  assembly  under  which 
this  petition  is  filed  for  the  annexation  of 
the  city  of  Allegheny  to  the  city  of  Pitts- 
burgh is  In  conflict  with  article  1,  5  B,  fl 
10,  of  the  Constitution  of  the  United  States, 
In  that  it  impairs  the  obligations  of  the 
contract  existing  between  the  city  of  Alle- 
gheny and  your  respondents,  by  which  they 
are  to  be  taxed  only  for  the  government  of 
the  city  of  Allegheny,  and  for  improvements, 
repairs,  and  expenditures  incidental  to  the 
government  of  the  said  city  of  Allegheny, 
and  the  attempt  to  subject  them  to  the  in- 
creased taxes  and  burdens  of  an  additional 
or  enlarged  city  government,  by  legislation, 
is  In  violation  of  said  article  1,  5  S,  H  10, 
of  the  Constitution  of  the  United  States, 
and  therefore  is  unconstitutional. 

"13th.  The  act  of  general  assembly  under 
which  this  petition  is  filed  is  in  conflict  with 
article  5  of  the  Amendments  of  the  Consti- 
tution of  the  United  States,  because  if  the 
city  of  Allegheny  shall  ba  annexed  in  pur- 
suance of  the  petition  filed  in  this  case,  it 
will  be  depriving  your  respondents  of  their 
property  without  due  process  of  law,  and 
is  therefore  unconstitutional.  Said  annexa- 
tion of  the  city  of  Allegheny  to  the  city  of 
e  Pittsburgh  will  add  additional  taxes  to  the 
7  property  »of  your  respondents,  and  create  ad- 
ditional burdens  without  compensation,  and 
will  depreciate  the  value  of  the  property  of 
your  respondents,  and  they,  therefore,  will 
be  deprived  of  their  property,  in  violation 
of  aaid  article  0  of  the  Amendments  to  the 
Constitution  of  the  United  States. 

"14th.  The  act  of  assembly  under  which 
this  petition  is  Hied  is  in  conflict  with  arti- 
cle 14  of  the  Amendments  to  the  Constitu- 
tion of  the  United  States,  because  the  said 
annexation  of  the  city  of  Allegheny  to  the 
city  of  Pittsburgh  deprives  your  respond- 
ents of  their  property  without  due  process  of 
law.     The    additional    taxes    and    burdens 


which  the  property  of  your  respondents  will 
have  to  bear  in  case  the  annexation  takes 
place  will  cause  a  large  depreciation  in  the 
value  of  the  property  of  your  respondents. 

"22d.  The  act  of  the  general  assembly  un- 
der which  these  proceedings  are  had  is  in 
violation  of  the  law  of  the  land,  it  being 
unfair,  unjust,  and  unequal;  and  is  in  con- 
flict with  the  rights  and  privileges  reserved 
by  the  people  to  themselves,  in  that  it  per- 
mits the  qualified  electors  of  the  larger  city 
to  overpower  or  outnumber  those  of  the 
lesser  city,  and  to  annex  the  lesser  city 
without  the  vote  or  consent  of  a  majority  of 
the  qualified  electors  of  the  lesser  city." 

The  city  of  Pittsburgh  filed  an  answer  to 
the  exceptions,  admitting  some  of  the  al- 
legations contained  therein  and  denying  oth- 
ers. As  nothing  turns  here  upon  the  an- 
swer, it  need  not  be  set  forth.  Thereupon 
there  was  a  hearing  in  the  ease.  No  evi- 
dence on  the  Issues  of  fact  raised  by  the  ex- 
ceptions and  the  answer  thereto  was  intro- 
duced, and  no  decision  upon  those  issue* 
was  made.  The  court  "dismissed"  the  ex- 
ceptions, and  ordered  an  election  to  be  held 
as  prayed  for  in  the  petition.  At  the  elec- 
tion a  majority  of  all  the  voters  of  the  two 
cities  voted  In  favor  of  the  consolidation. 
It  is  agreed  that  the  majority  of  the  voters 
of  the  city  of  Allegheny  voted  against  the 
consolidation,  but  that  majority  was  over- 
come by  a  larger  majority  of  the  voters  of 
city  of  Pittsburgh  in  favor  of  the  consoli- 
dation. The  result  of  the  election  duly  ap-B 
peering  to  the 'court  of  quarter  sessions,* 
that  court  thereupon  decreed  that  the  two 
cities  should  be  consolidated.  The  case  was 
then  taken  by  writ  of  error  to  the  superior 
court  of  Pennsylvania,  and  the  error  as- 
signed was  the  dismissal  of  the  exceptions. 
In  that  court  the  city  of  Allegheny,  on  its 
petition,  was  permitted  "to  Intervene  and 
become  one  of  the  appellants  in  said  pro- 
ceedings." The  superior  court  overruled  the 
assignments  of  error  and  affirmed  the  decree. 
Thereupon  the  same  assignments  of  error 
were  made  In  the  supreme  court  of  Penn- 
sylvania, where  the  case  was  taken  by  writ 
rror.  That  court  dismissed  the  assign- 
ments of  error,  affirmed  the  decree,  and  re- 
fused a  motion  for  rehearing.  A  writ  of 
error  was  then  allowed  by  a  justice  of  this 
court.  The  assignments  in  this  court  are  as 
follows: 

"First.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  dismissing  the  fourth 
assignment  of  error  of  the  plaintiffs  In  error, 
which  is  as  follows: 

*  'The  act  of  the  general  assembly  under 
which  these  proceedings  are  had  Is  in  viola- 
tion of  the  law  of  the  land,  ft  being  unfair, 
unjust,  and  unequal;  and  is  in  conflict  with 
the   rights  and   privileges   reserved   by   the 
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people  to  themselves,  in  that  it  permits  the 
qualified  elector*  of  the  larger  city  to 
overpower  and  outnumber  those  of  the  lesser 
city,  and  to  annex  the  lesser  city  without 
the  vote  or  consent  of  a  majority  of  the 
qualified  electors  of  the  lesser  city.' 

"Second.  The  supreme  court  of  the  state 
Of  Pennsylvania  erred  in  dismissing  the  fifth 
assignment  of  error  of  the  plaintiffs  in  er- 
ror, which  is  as  follows: 

"  The  act  of  assembly  under  which  this 
petition  is  filed  for  annexing  of  the  city  of 
Allegheny  to  the  city  of  Pittsburgh  is  in 
conflict  with  article  1,  1  9,  H  10,  of  the  Con- 
stitution of  the  United  States,  in  that  it 
impairs  the  obligations  of  the  contract  ex- 
isting between  the  city  of  Allegheny  and 
your  respondents,  by  which  they  are  to  be 
taxed  only  for  the  government  of  the  city 
of  Allegheny  and  for  improvements,  repairs, 
teend  expenditures  incidental  to  the  govern- 
•  Blent  of  said 'city  of  Allegheny,  and  the  at- 
tempt to  subject  them  to  the  increased  taxes 
and  burdens  of  an  additional  or  enlarged 
city  government,  by  legislation,  is  in  viola- 
tion of  article  1,  i  9,  fl  10,  of  the  Constitu- 
tion of  the  United  States,  and  therefore  is 
unconstitutional.' 

Third.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  In  dismissing  the  sixth 
assignment  of  error  of  the  plaintiffs  In  er- 
ror, which  is  as  follows: 

"  The  act  of  general  assembly  under  which 
this  petition  is  filed  is  in  conflict  with  arti- 
cle S  of  the  Amendments  of  the  Constitution 
of  the  United  States,  because,  if  the  city  of 
Allegheny  shall  be  annexed  in  pursuance  of 
the  petition  filed  in  this  case,  it  will  be  de- 
priving yoor  respondents  of  their  property 
without  due  process  of  law,  and  is  therefore 
unconstitutional.  -  Said  annexation  of  the 
city  of  Allegheny  to  the  city  of  Pittsburgh 
will  add  additional  taxes  to  the  property  of 
your  respondents,  and  create  additional  bur- 
dens without  compensation,  and  will  depre- 
ciate the  sale  of  the  property,  in  violation 
of  said  article  6  of  the  Amendments  to  the 
Constitution  of  the  United  States,  and  they, 
therefore,  will  be  deprived  of  their  prop- 

"Fonrth.  The  supreme  court  of  the  state 
of  Pennsylvania  erred  in  dismissing  the  sev- 
enth assignment  of  error  of  the  plaintiffs  in 
error,  which  is  as  follows: 

"  The  act  of  assembly  under  which  this 
petition  is  filed  Is  in  conflict  with  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States,  because  the  said  annexa- 
tion of  the  city  of  Allegheny  to  the  city  of 
Pittsburgh  deprives  your  respondents  of 
their  property  without  due  process  of  law. 
The  additional  taxes  and  burdens  which  the 
property  of  your  respondents  will  have  to 
bear  In  ease  the  annexation  take*  place  will 


cause  a  large  depreciation  in  value  of  the 
property  of  your  respondents.' 

"Fifth.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  in  not  holding  that  the 
act  of  the  general  assembly  of  Pennsylva- 
nia, approved  February  T,  a.  d.  1906,  enti-t- 
Ued  'An'Act  to  Enable  Cities  That  Are  Now,* 
or  May  Hereafter  Be,  Contiguous  or  in  Close 
Proximity,  to  be  United,  with  Any  Inter- 
vening Land  Other  Than  Boroughs,  in  One 
Municipality;  Providing  for  the  Conse- 
quences of  Such  Consolidation,  the  Tempo- 
rary Government  of  the  Consolidated  City, 
Payment  of  the  Indebtedness  of  Each  of  the 
United  Territories,  and  the  Enforcement  of 
Debts  and  Claims  Due  to  or  from  Each,' 
waa  special  or  local  legislation,  and  in  con- 
flict with  article  3,  f  7,  subd.  2,  of  the  Con- 
stitution of  the  state  of  Pennsylvania,  which 
constitutional  provision  provides  that  the 
general  assembly  shall  not  pass  any  local  or 
special  law  .  ,  .  regulating  the  affair* 
of  counties,  cities,  townships,  wards,  bor- 
oughs, or  school  districts,'  and  the  said  act 
of  assembly,  being  in  conflict  with  said  pro- 
vision of  the  Constitution  of  the  state  of 
Pennsylvania,  is  not  due  process  of  law,  and 
therefore  is  in  conflict  with  the  Uth  Amend- 
ment to  the  Constitution  of  the  United 
States. 

"Sixth.  The  supreme  court  of  the  state  of 
Pennsylvania  erred  In  not  holding  that  the 
said  act  of  assembly,  entitled  as  aforesaid, 
was  passed  at  an  extraordinary  or  special  ses- 
sion of  the  legislature,  convened  by  the  gov- 
ernor of  Pennsylvania  under  article  4,  S  12, 
of  the  Constitution  of  Pennsylvania,  which 
provides  that  the  governor  may,  on  extraor- 
dinary occasions,  convene  the  general  as- 
sembly; and  that  the  subject  of  the  said 
legislation  or  act  of  assembly,  aforesaid,  was 
not  designated  in  the  proclamation  of  the 
governor  calling  such  a  session,  or  in  the 
paper  or  proclamation  issued  by  him  dated 
January  0,  1900,  and  is  therefore  in  con- 
flict with  article  3,  5  25,  of  the  Constitu- 
tion of  Pennsylvania,  which  provides  that 
'when  the  general  assembly  shall  be  convened 
in  special  session,  there  shall  be  no  legisla- 
tion upon  subjects  other  than  those  desig- 
nated in  the  proclamation  of  the  governor 
calling  such  session,'  and  that  the  said  act 
of  assembly  is,  by  reason  thereof,  not  due 
process  of  law,  and  is  in  conflict  with  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  H 

"Seventh.  The  supreme  court  of  Pennsyl-** 
vania  erred  itt'dismisaing  the  exceptions  filed' 
by  the  plaintiffs  in  error,  thereby  confirm- 
ing the  judgment  of  the  court  below. 

"Eighth.  The  supreme  court  of  Pennsylva- 
nia erred  In  not  entering  judgment  in  favor 
of  the  plaintiffs  in  error,  and  not  reversing 
the  judgment  of  the  court  below." 
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Messrs.    William   A.    Stone    and   John 
O.  Johnson  for  plaintiffs  in  error. 
,   Messrs.  D.  T.  Watson,  W.  B.  Rodgers, 

J.   Rodgers   McCreery,   and  John  M.   Free- 
man for  defendant  in  error. 

■  -Mr.  Justice  Moody,  after  making  the 
foregoing  statement  of  the  case,  delivered 
the  opinion  of  the  court: 

The  plaintiffs  in  error  seek  a  reversal  of 
the  judgment  of  the  supreme  court  of  Penn- 
sylvania, which  affirmed  a  decree  of  a  lower 
court,  directing  the  consolidation  of  the 
cities  Of  Pittsburgh  and  Allegheny.  This 
decree  was  entered  by  authority  of  an  act 
of  the  general  assembly  of  that  state,  after 
proceedings  taken  in  conformity  with  its  re- 
quirements. The  act  authorised  the  con- 
solidation of  two  cities,  situated  with 
reference  to  each  other  as  Pittsburgh  and 
Allegheny  are,  if,  upon  an  election,  the  ma- 
jority of  the  votes  cast  in  the  territory  com- 
tt  prised  within  the  limits  of  both  cities  favor 
e^the  consolidation,  even  though,  as  happened 
•  In  this  instance,  a  majority  "of  the  votes 
cast  in  one  of  the  cities  oppose  it.  The 
procedure  prescribed  by  the  act  is  that  after 
a  petition  filed  by  one  of  the  cities  in  the 
court  of  quarter  sessions,  and  a  hearing 
upon  that  petition,  that  court,  if  the  peti- 
tion and  proceedings  are  found  to  be  regu- 
lar and  in  conformity  with  the  act,  shall 
-order  an  election.  If  the  election  shows  a 
majority  of  the  votes  cast  to  be  in  favor  of 
the  consolidation,  the  court  "shall  enter  a 
decree  annexing  and  consolidating  the  lesser 
<ity  .  .  .  with  the  greater  city."  The 
act  provides,  in  considerable  detail,  for  the 
effect  of  the  consolidation  upon  the  debts, 
obligations,  claims,  and  property  of  the  con- 
stituent cities;  grants  rights  of  citizenship 
to  the  citizens  of  those  cities  In  the  consoli- 
dated city;  enacts  that  "except  as  herein 
otherwise  provided,  all  the  property  .  .  . 
and  rights  and  privileges  .  .  .  vested  in 
or  belonging  to  either  of  said  cities  .  .  . 
prior  to  and  at  the  time  of  the  annexation 
shall  be  vested  in  and  owned  by  the  con- 
solidated or  united  city,"  and  establishes  the  I 
form  of  government  of  the  new  city.  This 
procedure  was  followed  by  the  filing  of  a 
petition  by  the  city  of  Pittsburgh;  by  an 
election,  in  which  the  majority  of  all  the 
votes  cast  were  in  the  affirmative,  although 
the  majority  of  all  the  votes  cast  by  the 
voters  of  Allegheny  were  in  the  negative; 
and  by  a  decree  of  the  court,  uniting  the  two 
cities. 

Prior  to  the  hearing  upon  the  petition  the 
plaintiffs  in  error,  who  were  citizens,  voters, 
owners  of  property,  and  taxpayers  in  Alle- 
gheny, Sled  twenty-two  exceptions  to  the  pe- 
tition. These  exceptions  were  disposed  of 
Adversely  to  the  exceptants  by  the  court  of 


quarter  sessions,  and  the  action  of  that 
court  was  successively  affirmed  by  the  su- 
perior and  supreme  courts  of  the  state.  The 
case  is  here  upon  writ  of  error,  and  the  as- 
signment of  errors  alleges  that  eight  errors 
were  committed  by  the  supreme  court  of  the 
state.  This  assignment  of  errors  Is  founded 
upon  the  dispositions  by  the  state  courts  of 
the  questions  duly  raised  by  the  filing  of  the 
exceptions  under  the  provisions  of  the  act 
of  the  assembly.  ^ 

The  defendant  \n  error  moved  to  dismiss*- 
the  case  because* no  Federal  question  was" 
raised  in  the  court  below  or  by  the  assign- 
ment of  errors,  or,  if  any  Federal  question 
was  raised,  because  it  was  frivolous.  This 
motion  must  be  overruled.  The  plaintiffs 
in  error  claimed  that  the  act  of  assembly 
was  in  violation  of  the  Constitution  of  the 
United  States,  and  specially  set  up  and 
claimed  in  the  court  below  rights  under  sev- 
eral sections  of  that  Constitution,  and  all 
their  claims  were  denied  by  that  court. 
These  rights  were  claimed  in  the  clearest 
possible  words,  and  the  sections  of  the  Con- 
stitution relied  upon  were  specifically  timi*^. 
The  questions  raised  by  the  denial  of  these 
claims  are  not  so  unsubstantial  and  devoid 
of  all  color  of  merit  that  we  are  warranted 
in  dismissing  the  case  without  consideration 
of  their  merits. 

Some  part  of  the  assignments  of  error  and 
of  the  arguments  In  support  of  them  may 
be  quickly  disposed  of  by  the  application  of 
well-settled  principles.  We  have  nothing  to 
do  with  the  policy,  wisdom,  justice,  or  fair- 
ness of  the  act  under  consideration;  those 
questions  are  for  the  consideration  of  those 
to  whom  the  state  has  Intrusted  its  legis- 
lative power,  and  their  determination  of 
them  is  not  subject  to  review  or  criticism 
by  this  court.  We  have  nothing  to  do  with 
the  interpretation  of  the  Constitution  of  the 
state  and  the  conformity  of  the  enactment 
of  the  assembly  to  that  Constitution;  those 
questions  are  for  the  consideration  of  the 
courts  of  the  state,  and  their  decision  of 
them  is  final.  The  6th  Amendment  to  the 
Constitution  of  the  United  States  is  not 
restrictive  of  state,  but  only  of  national, 
action. 

After  thus  eliminating  all  questions  with 
which  we  have  no  lawful  concern,  there  re- 
main two  questions  which  are  within  our 
jurisdiction.  There  were  two  claims  of 
rights  under  the  Constitution  of  the  United 
States  which  were  clearly  made  In  the  court 
below  and  aa  clearly  denied.  They  appear 
in  the  second  and  fourth  assignments  of  er- 
ror. Briefly  stated,  the  assertion  in  the 
second  assignment  of  error  is  that  the  act 
of  assembly  impairs  the  obligation  of  a  con- 
tract existing  between  the  dty  of  Allegheny 
and  the  plaintiffs  la  error,  that  the  latter 
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■  are  to  be  taxed  only  for  the  governmental 
purposes  of  that  city,  and  that  the  legis- 
lative Attempt  to  subject  them  to  the  taxes 
of  the  enlarged  city  violates  article  1,  I  9,  f 
10,  of  the  Constitution  of  the  United  States, 
This  assignment  does  not  rest  upon  the  the- 
ory that  the  charter  of  the  city  is  a  eon- 
tract,  with  the  state,  a  proposition  frequent- 
ly denied  by  this  and  other  courts.  It  rests 
upon  the  novel  proposition  that  there  is  a 
contract  between  the  citizens  and  taxpayers 
of  a.  municipal  corporation  and  the  corpo- 
ration itself,  that  the  citizens  and  taxpay- 
ers shall  be  taxed  only  for  the  uses  of  that 
corporation,  and  shall  not  be  taxed  for  the 
uses  of  any  like  corporation  with  which  it 
may  be  consolidated.  It  is  not  said  that  the 
city  of  Allegheny  expressly  made  any  such 
extraordinary  contract,  but  only  that  the 
contract  arises  out  of  the  relation  of  the 
parties  to  each  other.  It  is  difficult  to  deal 
with  a  proposition  of  this  kind  except  by 
saying  that  it  is  not  true.  No  authority  or 
reason  in  support  of  it  has  been  offered  to 
us,  and  it  is  utterly  inconsistent  with  the 
nature  of  municipal  corporations,  the  pur- 
poses for  which  they  are  created,  and  the 
relation  they  bear  to  those  who  dwell  and 
own  property  within  their  limits.  This  as- 
signment of  error  is  overruled. 

Briefly  stated,  the  assertion  in  the  fourth 
assignment  of  error  is  that  the  act  of  as- 
sembly deprives  the  plaintiffs  in  error  of 
their  property  without  due  process  of  law, 
by  subjecting  it  to  the  burden  of  the  addi- 
tional taxation  which  would  result  from  the 
consolidation.  The  manner  in  which  the 
right  of  due  process  of  law  has  been  violated, 
as  set  forth  in  the  first  assignment  of  error 
and  insisted  upon  in  argument,  is  that  the 
method  of  voting  on  the  consolidation  pre- 
scribed in  the  act  has  permitted  the  voters 
of  the  larger  city  to  overpower  the  voters 
of  the  smaller  city,  and  compel  the  union 
without  their  consent  and  against  their  pro- 
test. The  precise  question  thus  presented 
has  not  been  determined  by  this  court.  It  is 
important,  and,  as  we  have  said,  not  so  de- 
void of  merit  as  to  be  denied  consideration, 
a  although  its  solution  by  principles  long  set- 
£  tied  and  constantly  acted  upon  Is  not  diffl- 
*  cult.  This  court'bas  many  times  had  occa- 
sion to  consider  and  decide  the  nature  of 
municipal  corporations,  their  rights  and  du- 
ties, and  the  rights  of  their  citizens  and 
creditors.  Maryland  use  of  Washington 
County  v.  Baltimore  4  0.  R.  Co.  3  How. 
534,  550,  11  L.  ed.  714,  721;  East  Hartford 
v.  Hartford  Bridge  Co.  10  How.  511,  633, 
634,  630,  13  L.  ed.  618,  527-529;  United 
States  v.  Baltimore  &  O.  R.  Co.  17  Wall. 
322,  329,  21  L.  ed.  6S7,  900;  Laramie  Coun- 
ty v.  Albany  County,  92  U.  S.  307,  308, 
310-312,    23    I-    ed.    552-556;    Tippecanoe 


County  v.  Lucas,  93  U.  8.  108,  114,  23  L. 
ed.  822,  824;  New  Orleans  r.  Clark  (Jeffer- 
son City  Gaslight  Co.  v.  Clark)  09  U.  8. 
044,  OH.  24  L,  ed.  621,  622;  Mt.  Pleasant  T. 
Beckwith,  100  U.  S.  514,  624,  62S,  631,  632, 
26  L.  ed.  099,  701,  703,  704;  Meriwether  v. 
Garrett,  102  U.  S,  472,  511,  26  L.  ed.  197, 
204;  Kelly  v.  Pittsburgh,  104  U.  S.  78,  80, 
29  L.  ed.  958,  959;  Forsyth  v.  Hammond, 
199  U.  8.  600,  518,  41  L.  ed.  1096,  1100,  IT 
Sup.  Ct.  Rep.  905;  Williams  v.  Eggleston, 
170  U.  8.  304,  310,  42  L.  ed.  1047,  1049,  18 
Sup.  Ct.  Rep.  617;  Covington  v.  Kentucky, 
173  U.  S.  231,  241,  43  L.  ed.  979,  083,  19 
Sup.  Ct  Rep.  383;  Worcester  v.  Worces- 
ter Consol.  Street  R.  Co.  196  U.  8.  539,  549, 
49  L.  ed.  691,  595,  26  Sup.  Ct.  Rep.  327; 
Atty.  Gen.  ex  rel.  Kies  v.  Lowrey,  190  U.  8. 
233,  60  L.  ed.  197,  29  Sup.  Ct.  Rep.  87. 
It  would  be  unnecessary  and  unprofitable 
to  analyze  these  decisions  or  quote  from  the 
opinions  rendered.  We  think  the  following 
principles  have  been  established  by  them 
and  have  become  settled  doctrines  of  this 
court,  to  be  acted  upon  wherever  they  ars 
applicable.  Municipal  corporations  are  po- 
litical subdivisions  of  the  state,  created  as 
convenient  agencies  for  exercising  ■  such  of 
the  governmental  powers  of  the  state  as  may 
be  intrusted  to  them.  For  the  purpose  of 
executing  these  powers  properly  and  effi- 
ciently they  usually  are  given  the  power  to 
acquire,  hold,  and  manage  personal  and  real 
property.  The  number,  nature,  and  dura- 
tion of  the  powers  conferred  upon  these  cor- 
porations and  the  territory  over  which  they 
shall  be  exercised  rests  In  the  absolute  dis- 
cretion of  tbe  state.  Neither  their  char- 
ters, nor  any  law  conferring  governmental 
powers,  or  vesting  in  them  property  to  bs 
used  for  governmental  purposes,  or  au- 
thorizing them  to  hold  or  manage  such 
property,  or  exempting  them  from  tax- 
ation upon  it,  constitutes  a  contract 
with  the  state  within  the  meaning  of  the 
Federal  Constitution.  The  state,  there- 
fore, at  its  pleasure,  may  modify  or  with- 
draw all  such  powers,  may  take  without 
compensation  such  property,  hold  it  itself,  or 
vest  it  in  other  agencies,  expand  or  contract. 
the  territorial  area,  unite  the  whole  or  a>- 
part'of  it  with  another  municipality,  re-" 
peal  the  charter  and  destroy  the  corporation. 
All  this  may  be  done,  conditionally  or  un- 
conditionally, with  or  without  the  consent 
of  the  citizens,  or  even  against  their  pro- 
test In  all  these  respects  the  state  is  su- 
preme, and  its  legislative  body,  conforming 
its  action  to  the  state  Constitution,  may  do 
as  it  will,  unrestrained  by  any  provision  of 
the  Constitution  of  the  United  States.-  Al- 
though the  inhabitants  and  property  own- 
ers may,  by  such  changes,  suffer  inconven- 
ience, and  their  property  may  be  lessened  in 
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value  bj"  the  burden  of  Increased  taxation, 
or  for  any  other  reason,  they  have  no  right, 
by  contract  or  otherwise,  in  the  unaltered 
or  continued  existence  of  the  corporation  or 
its  powers,  and  there  ia  nothing  in  the  Fed- 
eral Constitution  which  protects  them  from 
these  injurious  consequences.  The  power  is 
to  the  state,  and  those  who  legislate  for  the 
state  are  alone  responsible  for  any  unjust 
or  oppressive  exercise  of  it 

Applying  these  principles  to  the  ease 
at  bar,  it  follows  Irresistibly  that  this  as- 
signment of  error,  so  far  as  it  relates  to  the 
citizens  who  are  plaintiffs  in  error,  must  be 
overruled. 

It  will  be  observed  that,  is  describing  the 
absolute  power  of  the  state  over  the  prop- 
erty of  municipal  corporations,  we  have 
not  extended  it  beyond  the  property  held 
and  used  for  governmental  purposes.  Such 
corporations  are  sometimes  authorized  to 
hold  and  do  bold  property  for  the  same  pur- 
poses that  property  is  held  by  private  cor- 
porations or  individuals.  The  distinction 
between  property  owned  by  municipal  cor- 
porations in  their  public  and  governmental 
capacity  and  that  owned  by  them  in  their 
private  capacity,  though  difficult  to  define, 
has  been  approved  by  many  of  the  state 
courts  (Dill.  Mun.  Corp.  4th  ed.  II  69  to 
06a  inclusive,  eases  cited  in  note  to  State  ex 
rtl.  Bulkeley  v.  Williams,  48  L.R.A.  465), 
and  it  has  been  held  that,  aa  to  the  latter 
elass  of  property,  the  legislature  is  not  om- 
nipotent. If  the  distinction  is  recognised  it 
suggests  the  question  whether  property  of 
a  municipal  corporation  owned  in  its  private 
and  proprietary  capacity  may  be  taken  from 

silt  against  its  will  and  without  compensation. 

■  Mr.  Dillon 'says  truly  that  the  question  has 
never  arisen  directly  for  adjudication  in 
this  court.  But  it  and  the  distinction  upon 
which  it  Is  based  have  several  times  been 
noticed.  Tippecanoe  County  v.  Lucas,  03  U. 
B.  108,  115,  23  L.  ed.  822,  824;  Meriwether 
v.  Garrett,  102  U.  S.  472,  518,  530,  26  L.  ed. 
197,  200,  210;  Essex  Public  Road  Board  v. 
Bkinkle,  140  U.  S.  334,  342,  35  L.  ed.  440, 
440,  11  Sup.  Ct.  Rep.  700;  New  Orleans  v. 
New  Orleans  Waterworks  Co.  142  U.  S.  79, 
91,  35  L.  ed.  943,  947,  12  Sup.  Ct.  Rep.  142; 
Covington  v.  Kentucky,  173  U.  S.  231,  240, 
43  L.  ed.  679,  0S2,  19  Sup.  Ct  Sep.  383; 
Worcester  v.  Worcester  ConsoL  Street  R. 
Co.  196  U.  S.  530,  651,  49  L.  ed.  591,  696, 
25  Sup.  Ct.  Rep.  327  j  Graham  v.  PoJsom, 
200  U.  S.  248,  60  L.  ed.  464,  26  Sup.  Ct 
Rep.  245.  Counsel  for  plaintiffs  in  error  as- 
sert that  the  city  of  Allegheny  was  the  own- 
er of  property  held  in  its  private  and  pro- 
prietary capacity,  and  insist  that  the  effect 
of  the  proceedings  under  this  act  was  to 
take  its  property  without  compensation  and 
vest  It  in  another  corporation,  and  that 
thereby  too  dry  was  deprived  of  its  properly 


without  due  process  of  law,  In  violation  of 
the  14th  Amendment.  But  no  such  question 
Is  presented  by  the  record,  and  there  is  but 
a  vague  suggestion  of  facts  upon  which  tt 
might  have  been  founded.  In  the  sixth  ex- 
ception there  is  a  recital  of  facts  with  a 
purpose  of  showing  how  the  taxes  of  the 
citizens  of  Allegheny  would  be  Increased  by 
annexation  to  Pittsburgh.  In  that  connec- 
tion it  ia  alleged  that  while  Pittsburgh  in- 
tends to  spend  large  sums  of  money  In  the 
purchase  of  the  water  plant  of  a  private 
company  and  for  the  construction  of  an 
electric  light  plant,  Allegheny  "has  im- 
proved its  streets,  established  its  own  sys- 
tem of  electric  lighting,  and  established  a 
satisfactory  water  supply."  This  is  the  only 
reference  in  the  record  to  the  property  rights 
of  Allegheny,  and  It  falls  far  short  of  a 
statement  that  that  city  holds  any  property 
in  its  private  and  proprietary  capacity.  Nor 
was  there  any  allegation  that  Allegheny  had 
been  deprived  of  its  property  without  due 
process  of  law.  The  only  allegation  of  this 
kind  Is  that  the  taxpayers,  plaintiffs  In  er- 
ror, were  deprived  of  their  property  with* 
out  due  process  of  law  because  of  the  in- 
creased taxation  which  would  result  from 
the  annexation, — an  entirely  different  prop- 
osition. Nor  is  the  situation  varied  by  the 
fact  that,  In  the  superior  court,  Allegheny  H 
was  "permitted  to  Intervene  and  become  one" 
of  the  appellants."  'The  city  made  no  new" 
allegations  and  raised  no  new  questions,  but 
was  content  to  rest  upon  the  record  aa  It 
was  made  up.  Moreover,  no  question  of  the 
effect  of  the  act  upon  private  property  rights 
of  the  city  of  Allegheny  was  considered  in 
the  opinions  in  the  state  courts  or  suggested 
by  assignment  of  errors  in  this  court.  The 
question  is  entirely  outside  of  the  record 
and  has  no  connection  with  any  question 
which  is  raised  in  the  record.  For  these 
reasons  we  are  without  jurisdiction  to  con- 
aider  It  (Dewey  r.  Dea  Moines,  173  U.  8. 
193,  43  L.  ad.  60S,  10  Sup.  Ct  Rep.  879) 
Harding  v.  Illinois,  196  U.  S.  78,  49  L.  ed. 
394,  25  Sup.  Ct  Rep.  176),  and  neither  ex- 
press nor  intimate  any  opinion  upon  it 
The  judgment  is  affirmed. 


COT  U.  8.  117) 
CENTRAL     OF     GEORGIA     RAILWAY 
COMPANY,  PUT.  in  Err., 
V. 
WILLIAM  A.  WRIGHT,  Comptroller  Gen- 
eral   of    Georgia,    and    John    W.    Nelma, 
Sheriff  Of  Fulton  County.     (No.  85.) 


WILLIAM  A.  WRIGHT,  Comptroller  Gen- 
era!  of  Georgia,  and  John  W,  Neims, 
Sheriff  of  rnltoa   Coraty.     (No.  8IU 
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law  in  tax  proceedings. 

Due  process  of  law  is  not  afforded  by 
the  system  of  taxation  prescribed  by  the 
Georgia  Political  Code,  under  which,  as 
construed  by  the  highest  state  court,  the 
valuation  of  property  not  returned  for  tax- 
ation, made  by  the  assessing  officer  without 
notice  or  opportunity  for  hearing,  concludes 
the  taxpayer,  both  in  the  tax  proceedings 
and  in  the  courts,  unless  be  can  show  bad 
faith,  even  where  he  may  have  withheld  the 
property  from  return  upon  reasonable 
grounds,  and  in  the  honest  belief  that  It 
u  not  taxable* 

[Noe.  86,  80.] 

No.  85  argued  October  22,  23,  1007.  De- 
cided November  18,  1907. 

No.  89  argued  October  21,  22,  1907.  De- 
cided November  16,  1907. 

TWO  WRITS  of  error  to  the  Supreme 
Court  of  the  State  of  Georgia  to  review 
decree*  affirming  decrees  of  the  Superior 
Court  of  Pulton  County  in  that  state, 
denying  injunctive  relief  against  the  col- 
lection of  certain  taxes.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below  in  No.  89,  12S  Ga. 
689,  64  S.  E.  62;  on  prior  writ  of  error, 
124  Ga.  696,  63  S.  E.  261.  No.  86,  126  Ga. 
617,  61  S.  E.  64;  on  prior  writ  of  error, 
124  Ga.  B30,  63  S.  E.  207. 

The  facta  are  stated  in  the  opinion. 

Messrs.  T.  M.  Cunningham,  Jr.,  Hen- 
ry C.  Cunningham,  A.  R.  Lawton,  and  Alex- 
ander C.  King,  for  plaintiff  in  error  in  No. 
86. 

Mr.  John  O.  Hart  for  defendants  In 
error  In  No.   86. 

Mess™.  Joseph  R.  Lamar,  Joseph  B. 
fin  Turning,  and  Alex.  C.  King  for  plain- 
tiff in  error  In  No.  89. 

Messrs.  Boy  kin  "Wright  and  John  C. 
Hart  for  defendants  in  error  in  No.  89. 

7  *Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  esses  are  writ*  of  error  to  the 
supreme  court  of  the  state  of  Georgia,  in 
suits  brought  to  enjoin  the  collection  of 
certain  taxes.  In  the  view  we  take  of  them 
they  may  be  considered  together. 

Actions  were  begun  by  the  plaintiffs  In 
error,  in  the  superior  court  of  Fulton  coun- 
ty, to  enjoin  the  enforcement  of  executions 
in  the  hands  of  the  sheriff,  issued  for  taxes 
assessed  by  the  comptroller  general  on 
■hares  of  the  corporate  stock  of  the  Weot- 
em  Railway  of  Alabama,  an  Alabama  cor- 
poration, which  stock  was  alleged  to  be 
held  and  owned  by  the  plaintiffs  in  error. 

The  superior  court  refused  to  award  an 
Injunction. 


Upon  writs  of  error  the  supremo  court 
affirmed  the  judgments  of  the  court  below, 
124  Ga.  606,  630,  63  S.  E.  261,  207.  The 
cases  were  remitted  to  the  superior  court 
of  Pulton  county  and  that  court  ren- 
dered final  decrees  in  favor  of  the  defend- 
ants below,  holding  the  tax  executions  to 
be  lawful.  The  cases  were  again  taken  to 
the  supreme  court  of  Georgia  and  there  af- 
firmed.    126  Ga.  589,  617,  64  S.  E.  62,  64. 

The  question  of  the  taxability  of  these 
shares  was  a  matter  of  litigation  in  the 
Federal  courts  of  the  Georgia  district,  and„ 
it  was  held  such  share*  were  not  taxable.™ 
116  Fed.  669, 'Affirmed  in  the  court  of  up-* 
peal*,  64  0.  C.  A.  672,  117  Fed.  1007.  The 
latter  case  was  reversed  and  the  stock  held 
taxable  in  the  case  of  Wright  v.  Louisville 
ft  N.  R.  Co.  decided  by  this  court  at  the 
October  term,  1904.  195  U.  8.  219,  49 
L.  ed.  167,  26  Sup.  CL  Rep.  16. 

Thereupon    says    the    supreme    court    of 

"On  January  27,  1905,  the  comptroller 
general  wrote  to  the  president  nftlie  Georgia 
Railroad  ft  Banking  Company  the  following 
letter:  The  Supreme  Court  of  the  United 
State*  having  recently  held,  as  yon  doubt- 
less are  aware,  that  the  shares  of  stock  of 
the  Western  Railway  of  Alabama  owned  by 
the  Georgia  Railroad  ft  Banking  Company 
are  taxable  in  Georgia,  it  becomes  my  duty 
to  assess  these  shares  of  stock  for  taxation 
for  each  of  the  years  in  which  they  are  fa 
default  for  their  taxes.  This  assessment 
Is  required  to  be  made  by  the  comptroller 
general  from  "the  best  information  obtain- 
able." I  desire  to  proceed  to  the  discharge 
of  this  duty  intelligently,  and  therefore  re- 
spectfully request  you  to  furnish  me  any 
data  In  your  possession  which  will  enable 
me  to  make  perfectly  fair,  just,  and  legal 
assessments  of  this  property.  From  your 
long  connection  with  the  property  as  pres- 
ident of  the  Georgia  Railroad  ft  Banking 
Company,  and  your  familiarity  with  It* 
value,  you  doubtless  are  in  possession  of 
information  which  will  very  greatly  aid  ma 
in  making  an  equitable  assessment  of  the 
property.  I  trust,  therefore,  you  will  *ub- 
mit  at  your  earliest  possible  convenience 
any  facts  or  suggestions  bearing  upon  this 
line  which  you  may  deem  proper.  I  would 
be  glad  to  have  any  data  which  you  may 
submit  with  reference  to  its  value  for  each 
year,  beginning  with  the  year  1883,  the 
year  I  am  informed  your  corporation  bo- 
ot these  shares  of  stock. 
I  expect  to  proceed  with  this  matter  some 
time  the  early  part  of  next  week,  if  possi- 
Other  correspondence  took  place  be- 
tween the  comptroller  general  and  various 
officers  of  the  Georgia  railroad,  including 
the  general  counsel,  who  eventually  submit- 
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-ted  to  tin  comptroller  general  a  statement 

■  regarding    what    be    considered    the    value 

■  of  the  railroad  property  in* question,  to- 
gether with  a  tabulated  statement  of  the 
dividends  which  the  Georgia  railroad  had 
received  from  the  stock,  at  the  same  time 
protesting  that  tbe  stock  was  not  liable  for 
taxation,  and  refusing  to  make  any  return 
of  it  for  that  purpose.  The  comptroller 
general  thereupon,  according  to  his  affida- 
vit, 'assessed  the  same  from  the  best  infor- 
mation obtainable.'  It  is  insisted  with 
great  earnestness  and  ability  that  the  levy 
of  executions  under  these  circumstances, 
without  giving  notice  to  the  railroad  com- 
pany or  allowing  it  any  opportunity  to  be 
heard  as  to  the  basis  of  valuation  upon 
which  the  assessment  was  made,  amounted 
to  a  seizure  of  its  property  without  due 
process  of  law.  It  is  not  claimed  that  the 
comptroller  general  has  violated  the  pro- 
visions of  any  existing  statute,  but  that 
the  law*  of  Georgia  do  not  provide  for  the 
collection  of  taxes  on  omitted  property  af- 
ter a  return  has  been  made  by  the  taxpayer 
and  accepted  by  the  comptroller  general." 
[124  Ga.  612.] 

Tbe  first  and  perhaps  principal  question 
argued  in  the  case  arises  upon  the  con- 
tention of  the  plaintiffs  in  error  that  the 
method  of  assessment  provided  for  the  tax- 
ation of  property  in  such  cases  as  the  pres- 
ent, aa  laid  down  in  the  statutes  of  tbe 
state  of  Georgia,  as  construed  by  the  su- 
preme court  of  tbe  state,  do  not  afford  the 
taxpayer  due  process  of  law.  The  perti- 
nent sections  of  the  Political  Code  of  Geor- 
gia are  copied  in  tbe  margin.* 


1  *0f  the  system  of  taxation  thus  provided* 
the  supreme  court  of  Georgia,  in  a  turn- 
mary  of  its  provisions,  says: 

"The  Political  Code,  !  812,  prescribes  tbe 
method  by  which  'corporations,  companies, 
persons,  agencies,  or  institutions,'  shall 
make  returns  of  their  property  to  the  comp- 
troller general  for  taxation,  and  provides 
that  'such  returns  shall  be  carefully  scruti- 
nized by  tbe  comptroller  general,  and  if.  In 
his  judgment,  the  property  embraced  there- 
in is  returned  below  its  value,  he  shall  as- 
sess the  value,  within  sixty  days  thereaf- 
ter, from  any  Information  he  can  obtain, 
and  if  he  shall  find  a  return  of  .  .  . 
matters  required  to  be  returned  as  afore- 
said, below  the  true  amount,  or  false  in 
any  particular,  or  in  anywise  contrary  to 
law,  hs  shall  correct  the  same  and  assess 
the  true  amount,  from  the  best  information 
at  bis  command,  within  sixty  days.  In  all 
cases  of  assessment,  or  of  correction  ofa 
returns,  as  herein  provided,  the  officer  or* 
person  making  such  •returns  shall  receive* 
notice  and  shall  have  the  privilege,  within 
twenty  days  after  such  notice,  to  refer  the 
question  of  true  value  or  amount,  as  the 
case  may  be,  to  arbitrators,  ,  ,  .  and 
their  award  shall  be  final.'  Section  813  is 
aa  follows:  'In  cases  of  failure  to  make  re- 
turn, the  comptroller  general  shall  make  an 
assessment  from  the  best  information  he 
can  procure,  which  assessment  shall  be  con- 
clusive upon  said  corporations,  companies, 
persons,  agencies,  or  institutions.'  By  I 
814  it  Is  provided  that  'in  all  eases  of  de- 
fault of  payment  of  taxes  upon  returns  or 
the  comptroller  general  shall 


tSection  804.  Returns  to  Comptroller, 
How  Made.  The  returns  of  all  companies 
or  persons  required  to  be  made  to  the  comp- 
troller general  must  be  in  writing  and 
■worn  to  by  the  presiding  officer,  etc. 

Section  605.  Returns  and  Taxes,  etc.  The 
returns  of  all  railroad  and  insurance  and 
express  companies,  and  agents  of  foreign 
companies,  authorized  in  this  state,  shall 
be  made  to  the  comptroller  general  by  the 
first  day  of  May  in  each  year,  and  the  taxes 
thereof  paid  to  the  state  treasurer  by  the 
first  day  of  October,  and  not  later  than 
December  twentieth  of  each  year. 

Section  812.  Returns  to  Comptroller  Must 
be  Itemized.  Whenever  corporations,  com- 
panies, persons,  agencies,  or  institutions 
are  required  by  law  to  make  returns  of 
property,  or  gross  receipts,  or  business,  or 
income,  gross,  annual,  net,  or  any  other 
kind,  or  any  other  return,  to  the  comptrol- 
ler general,  for  taxation,  such  return  shall 
contain  an  itemized  statement  of  property, 
each  class  or  species  to  be  separately 
named  and  valued,  or  an  itemized  account 
of  gross  receipts,  or  business,  or  Income,  as 
above  defined,  or  other  matters  required  to 
be  returned,  and  in  case  of  net  income  only, 
£8  S.  O— 4. 


an  itemized  account  of  gross  receipts  and 
expenditures,  to  show  how  the  income  re- 
turned is  ascertained,  and  such  returni 
shall  be  carefully  scrutinized  by  the  comp- 
troller general,  and  if,  in  his  judgment, 
the  property  embraced  therein  is  returned 
below  its  value,  he  shall  assess  the  value, 
within  sixty  day  thereafter,  from  any  in- 
formation he  can  obtain,  and  if  hs  shall 
find  a  return  of  gross  receipts,  or  business, 
or  income,  aa  above  defined,  or  other  mat- 
ters required  to  be  returned  aa  aforesaid, 
below  the  true  amount,  or  false  in  any  par- 
ticular, or  in  anywise  contrary  to  law,  he 
shall  correct  the  same  and  assess  the  true 
amount,  from  the  best  information  at  his 
command,  within  sixty  days.  In  all  case* 
of  assessment  or  of  correction  of  returns, 
as  herein  provided,  the  officer  or  person 
making  such  returns  shall  receive  notice 
and  shall  have  tbe  privilege  within  twenty 
days  after  such  notice,  to  refer  the  question 
of  true  value  or  amount,  as  the  case  may 
be,  to  arbitrators, — one  chosen  by  himself 
and  one  chosen  by  the  comptroller  general 
—with  power  to  choose  an  umpire  in  case 
of  disagreement,  and  their  award  shall  be 
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enforce  collections  in  the  manner  now  pro- 
vided by  law.'  If  any  corporation,  com- 
pany, person,  agency,  or  institution,  who 
are  required  to  make  their  returns  to  the 
comptroller  general,  shall  fail  to  return  the 
taxable  property  or  specifics,  or  pay  annual- 
ly the  taxes  for  which  they  are  liable  to 
the  state  treasury,  the  comptroller  general 
shall  issue  against  them  an  execution  for 
0  the  amount  of  taxes  due,  according  to  law, 
h  together  with  the  costs  and  penalties.'  Sec- 
•  tion  874.  'When  there  is  no  return* by 
which  to  assess  the  tax,  the  comptroller 
general  shall,  from  the  best  information  he 
can  procure,  assess  in  his  discretion.'  Sec- 
tion 679.  These  sections  of  the  Political 
Code  are  thus  set  out  in  order  that  wo  may 
have  before  us  at  the  outset  the  various 
statutes  bearing  on  the  power  of  the  comp- 
troller general  to  collect  taxes  on  property 
which  has  not  been  returned.  And  at  this 
point  we  will  take  occasion  to  say  that, 
In  our  opinion,  all  considerations  of  the 
good  faith  of  the  railroad  company  should 
be  eliminated  from  this  discussion.  It  may 
be  conceded  that  the  officials  of  the  com- 
pany honestly  believe  that  this  stock  was 
not  taxable,  and  that,  there  has  never  been 
on  their  part  the  slightest  effort  to  conceal 
the  Georgia  railroad's  ownership  of  it,  or 
to  deceive  the  comptroller  general  In  any 
way.  In  no  jurisdiction  has  the  maxim 
'Ignormtia  legit  aemiaem  tacu»af  been 
more  rigidly  applied  than  In  Georgia.  The 
railroad  company  was  bound  to  know  that 
this  stock  was  taxable,  and  its  mistaken, 
though  honest,  belief  to  the  contrary,  fur- 
nishes no  excuse  for  nonpayment." 
In  view  of  this  statute  aa  thus  construed 


the  question  made  Is  whether  due  process  of 
law  is  afforded  where  a  taxpayer,  without 
fraudulent  intent  and  upon  reasonable 
grounds,  withholds  property  from  tax  re- 
turns with  an  honest  belief  that  it  is  not 
taxable,  and  the  ■— ™ring  officer  proceeds 
to  assess  the  omitted  property  without  op- 
portunity to  the  taxpayer  to  be  beard  upon 
the  validity  of  the  tax  or  the  amount  of  the 
assessment,  either  in  the  tax  proceedings 
or  afterward  upon  a  suit  to  collect  taxes, 
or  by  independent  suit  to  enjoin  their  col- 
lection. 

Considerable  discussion  waa  had  In  the 
oral  argument  of  the  ease  concerning  the 
effect  of  the  rulings  of  the  supreme  court 
of  Georgia  in  construing  the  sections  of 
the  Political   Code  governing  this  subject 

A  perusal  of  the  opinions  delivered  in 
these  cases  leaves  no  doubt  in  our  minds 
that  the  supreme  court  of  Georgia  has  held 
the  taxing  scheme  of  the  state  of  Georgia, 
as  laid  down  In  its  statutes,  to  be  that, 
while  it  provides  for  a  method  of  valuation  ^ 
in  case  of  the  return  of  property  for  tax-* 
ation,  It  does  not*intend  to  give  to  the  tax-* 
payer  who  fails  to  return  property  legally 
liable  to  be  assessed  any  opportunity  to 
be  beard  as  to  the  value  of  the  property 
or  the  smount  of  the  assessment.  But  the 
failure  to  return  places  it  within  the  power 
and  duty  of  the  collector  to  make  an  as- 
sessment final  and  conclusive  upon  the  tax- 
payer without  hearing,  for,  in  Its  latent 
utterance  upon  the  subject  (124  Ga.  817), 
that  learned  court  said: 

"The  Georgia  law  affords  to  every  dtieen, 
individual  or  corporate,  ample  facilities  for 
the   preservation   of   his  rights   as   against 


Section  813.  When  No  Return,  Comptrol- 
ler to  Assess.  In  cases  of  failure  to  make 
return  the  comptroller  general  shall  make 
an  assessment  from  the  best  information 
be  can  procure,  which  assessment  shall  be 
conclusive-  upon  said  corporations,  compa- 
nies,   persons,   agencies,   or   institutions. 

Section  814.  Collection  of  Tax,  How  En- 
forced. In  all  cases  of  default  of  payment 
of  taxes  upon  returns  or  assessments,  the 
comptroller  general  shall  enforce  collections 
In  the  manner  now  provided  by  law. 

Section  847.  Defaulters  to  be  Doubly 
Taxed.  II  a  person  fails  to  make  a  return, 
in  whole  or  in  part,  or  fails  to  affix  a  value 
to  his  property,  It  is  the  duty  of  the  re- 
ceiver to  make  the  valuation  and  assess  the 
taxation  thereon,  and  in  all  other  respects 
to  make  the  return  for  the  defaulting  per- 
son from  the  best  Information  he  can  ob- 
tain, and,  having  done  so,  he  shall  double 
the  tax  in  the  last  column  of  the  digest 
against  such  defaulters,  after  having  placed 
the  proper  market  value  or  specific  return 
in  the  proper  column;  and  for  every  Year's 
default  the  defaulter  shall  be  taxed  double 
until  a  return  is  made. 


Section  8156".  Taxes  for  Former  Years, 
How  Returned  and  Collected.  Receivers 
and  collectors  are  required  to  receive  the 
returns  and  to  collect  the  taxes  thereon  for 
former  years,  when  any  person  (s  in  de- 
fault, which  taxes  shall  be  assessed  accord- 
ing to  the  law  In  force  at  the  time  the  da- 
fault  occurred,  and  shall  be  so  specified 
in   the  digest. 

Section  874.  Defaulting  Corporations.  If 
any  corporations,  company,  person,  ageney, 
or  institution,  who  are  required  to  make 
their  returns  to  the  comptroller  general, 
shall  fail  to  return  the  taxable  property, 
or  specifics,  or  pay  annually  the  taxes  for 
which  they  are  liable  to  the  stabs  treasury, 
the  comptroller  general  shall  issue  against 
them  an  execution  for  the  amount  of  taxes 
due,  according  to  law,  together  with  the 
costs  and  penalties. 

Section  879.  When  There  is  No  Return. 
When  there  is  no  return  by  which  to  asanas 
the  tax  the  comptroller  general  shall,  from 
the  beat  Information  he  « 
In  his  discretion. 
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the  tax  gatherer,  always  provided  that  be 
makes  a  return  to  the  proper  officer  of  the 
property  that  he  owns.  It  presupposes  that 
the  taxpayer  will  disclose  to  the  officer  all 
of  his  taxable  property,  and  it  requires  him 
to  know  whether  hie  property  is  taxable  or 
not.  The  requirement  of  candor  in 
closing  the  ownership  of  property  is  really 
at  the  foundation  of  oar  tax  system, 
long  as  the  citizen  complies  with  that  re- 
quirement, be  is  afforded  every  opportunity 
to  dispute  with  the  state  the  questio 
the  value  of  hi*  property  and  the  amount 
of  tax  to  be  levied  thereon.  When  he  faila 
to  return,  in  whole  or  in  part,  fraudulently 
or  through  an  honest  mistake,  he  then  and 
there  becomes  a  defaulter,  and  the  door  of 
opportunity  is  closed  to  him,  so  far  as  the 
right  to  have  the  mutual  rights  between 
himself  and  the  taxing  power  adjusted  by 
arbitration  is  concerned.  In  other  words, 
ample  'machinery1  is  available  to  the  citi- 
zen who  makes  full  returns;  deprivation  of 
the  right  to  be  further  heard  is  one  of  the 
penalties  visited  upon  the  defaulter, 
collecting  officer  must  ascertain  as  best  he 
can  the  amount  of  property  to  be  taxed, 
as  well  as  its  value,  and  take  summary 
means  for  its  collection.  This,  it  seem 
us,  is  the  scheme  of  taxation  contemplated 
by  the  laws  of  this  state.  Whether  or 
it  is  consistent  with  a  wise  public  policy 
we  do  not  undertake  to  determine.  That 
it  is  not  unconstitutional  we  are  fully  satis- 
fied- 
It  would  be  Impossible  to  reconcile  the 
different  holdings  in  the  state  courts  upon 
this  subject.  One  class  holds  that  upon 
Bthe  assessment  of  omitted  property  the  tax- 
•  payer  has  no  right  *to  be  heard,  having  by 
his  failure  to  return  submitted  himself  to 
"the  doom  of  the  assessor."  Another  class 
holds  that  in  such  cases  there  must  be  an 
opportunity  to  be  heard  before  the  tax- 
payer can  be  thus  assessed,  and  that  to  deny 
him  such  right  as  a  penalty  for  failure  to 
return  is  a  denial  of  due  process  of  law 
secured  to  the  taxpayer  by  many  state  Con- 
stitutions as  well  as  the  14th  Amendment 
of  the  Constitution  of  the  United  States. 

Of  course,  this  court,  as  the  ultimate  ar- 
biter of  rights  secured  by  the  Federal  Con- 
stitution, Is  charged  with  the  duty  of  de- 
termining this  question  for  itself. 

Former  adjudications  in  this  court  have 
settled  the  law  to  be  that  the  assessment 
of  a  tax  is  action  judicial  in  Its  nature, 
requiring  for  the  legal  exertion  of  the  pow- 
er inch  opportunity  to  appear  and  be  heard 
as  the  circumstances  of  the  case  require. 
Davidson  v.  New  Orleans,  06  U.  S.  97,  24 
L.  ed.  016;  Weyerhaueser  v.  Minnesota, 
176  U.  B.  630,  44  L.  ed.  688,  80  Buy.  Ct 


Rep.  480;  Hagar  v.  Reclamation  Diet.  No. 
108,  111  U:  S.  701,  28  L.  ed.  M3,  4  Sup. 
Ct.  Rep.   663. 

In  the  late  ease  of  Security  Trust  &  S. 
V.  Co.  v.  Lexington,  208  U.  S.  323,  61  L. 
ed.  204,  27  Sup.  Ct.  Rep.  87,  decided  at  the 
last  term  of  this  court,  the  subject  under* 
went  consideration,  and  it  was  there  held 
that,  before  an  assessment  of  taxes  could 
be  made  upon  omitted  property,  notice  to 
the  taxpayer,  with  an  opportunity  to  be 
heard,  was  essential,  and  that  somewhere 
during  the  process  of  the  assessment  the 
taxpayer  must  have  an  opportunity  to  be 
heard,  and  that  this  notice  must  be  pro- 
vided as  an  essential  part  of  the  statutory 
provision,  and  not  awarded  as  a  mere  mat- 
ter of  favor  or  grace.  In  that  ease  it  was 
further  bald  that  where  the  procedure  in 
the  state  court  gars  the  taxpayer  an  op- 
portunity to  be  heard  upon  the  value  of 
his  property  and  extent  of  the  tax  in  a 
proceeding  to  enjoin  its  collection  the  re- 
quirement of  due  process  of  law  was  satis- 
fied. 

Applying  the  principles  thus  settled  to 
the  statutory  law  of  Georgia,  a*  construed 
by  Its  highest  court,  dose  the  system  pro- 
vide due  process  of  law  for  the  taxpayer  in 
contesting  the  validity  of  taxes  assessed  un- 
der its  requiremeutst  a 
Under  the  scheme  provided  for,  if  the  jjj 
property  is  withheld  •  from  return,  the* 
comptroller,  without  notice  or  opportunity 
for  hearing,  must  proceed  to  value  the  prop- 
erty, and  hie  valuation  is  final  and  con- 
clusive, unless  the  taxpayer  can  show — a 
very  unlikely  contingency — that  the  taxing 
officer  has  acted  in  bad  faith  in  making 
the  assessment.  Against  the  assessment 
thus  made  there  is  no  relief  In  the  courts 
of  the  state  upon  proceedings  brought  to 
collect  the  taxes  or  by  bill  to  enjoin  their 
collection.  The  penalty  of  failure  to  re- 
,  no  matter  how  honest  or  well  ground- 
ed the  taxpayer  may  have  been  In  his  be- 
lief that  the  property  was  not  subject  to 
taxation,  compels  him  to  submit  to  the  final 
and  conclusive  assessment  made  by  the  tax- 
ing officer. 

It  may  be  conceded  that,  under  the  pro- 
visions of  |  666,  the  duty  to  return  prop- 
erty omitted  in  former  years  is  a  contin- 
uing one,  and  that,  under  1  812  of  the  Po- 
litical Code,  upon  such  return  the  system 
of  arbitration  of  value  may  be  open  to  the 
taxpayer;  but  If.  for  good  reason,  the  tax- 
payer contests  the  taxability  of  his  prop- 
erty, and  does  not  return  it,  the  door  of 
opportunity  is  closed  upon   him. 

As  in  the  present  ease,  courts  may 
differ  as  to  the  taxable  character  of  the 
property,   but   the   taxpayer  must  oonoade 
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its  taxability,  or  b«  forever  concluded  by 
ft  determination  of  its  value  judicial  in  its 
nature  (Hagar  t.  Reclamation  Dist  No. 
108,  111  U.  S.  701,  710,  28  L.  ed.  569,  572, 
4  Sup.  Ct.  Rep.  663),  in  a  proceeding  where 
he  has  no  legal  right  to  a  hearing. 

Bnt  it  is  contended  that  plaintiffs  in  er- 
ror had  an  opportunity  to  be  heard,  and 
were  in  fact  heard,  upon  the  question  of  the 
value  of  their  property  upon  an  issue  made 
by  an  amendment  to  the  answer  in  the  su- 
perior court,  after  the  case  went  back  from 
the  supreme  court,  tendering  an  issue  and 
asking  the  court  to  pass  upon  the  value  of 
the  property. 

Upon  this  subject  we  think  the  decision 
of  the  supreme  court  does  not  leave  in 
doubt  the  effect  of  such  hearing  upon  this 
Issue.    For  it  is  said   (125  Ga.  605): 

"As  to  those  years  in  which  the  plaintiff 
had  an  opportunity  to  return  its  property 
?  for  taxation  and  failed  to  do  so,  and  for 
7  which  the  property  has  been  assessed  by 
the  comptroller  genera],  whether  the  prop- 
erty has  been  excessively  assessed  cannot 
now  be  inquired  into.  Under  the  former 
ruling  in  this  case  it  is  concluded  by  the 
failure  to  return  the  property  at  the  time 
required  by  law,  and  must  bear  the  burden 
of  the  assessment  made  in  conformity  to 
law.  There  was  neither  averment  nor 
proof  that  the  assessment  was  the  result 
of  fraud  or  corruption  on  the  part  of  the 
comptroller  general.  If  there  bad  been,  ft 
different  question  would  have  been  pre- 
sented." 

And  further,  In  the  same  opinion  (125 
Ga.   616)i 

"The  plaintiffs  contend  that  the  valua- 
tion placed  by  the  comptroller  general  upon 
the  stock  was  excessive.  The  defendant 
contended  that,  as  the  plaintiff  was  a  de- 
faulter, the  valuation  of  the  comptroller 
general  was  conclusive  under  the  law.  In 
an  amendment  to  the  answer,  the  defend- 
ant alleged  that  the  valuation  placed  upon 
the  stock  by  the  plaintiff  was  not  its  true 
market  value,  'but,  on  the  contrary,  the 
true  market  value  is  as  assessed  by  the 
comptroller  general,'  and  concluded  the 
amendment  with  a  prayer  'that  the  court 
may  so  find  and  decree.'  The  plaintiff  ob- 
jected to  the  allowance  of  this  amendment 
on  the  ground  that  the  court  was  without 
Jurisdiction  to  assess  or  revalue  the  same 
for  the  purpose  of  taxation,  and  that  the 
prayer  was  vague  and  indefinite.  The 
court  ruled  that  it  could  not  in  this  ease 
decide  or  fix  the  value  of  the  stock  for  the 
purpose  of  determining  the  amount  for 
which  the  execution  should  proceed,  but 
that  it  would  hear  evidence  with  a  view  of 
determining  whether  the  assessment  was 
excessive,  and  refused  to  strike  the  prayer. 


Evidence  was  heard  In  reference  to  the 
method  adopted  by  the  comptroller  gen- 
eral In  reaching  the  valuation  placed  by 
him  upon  the  stock,  and  there  was  a  finding 
In  the  final  decree  that  the  valuation  was 
not  excessive.  As  has  been  said,  there  was 
evidence  justifying  this  finding  of  fact 
Under  the  circumstances,  even  if  there  was 
any  error  in  refusing  to  strike  the  prayer 
of  the  amendment  to  the  answer,  the  er- 
ror was  not  of  such  a  character  as  to  re-H 
quire  a  reversal  of  the  judgment,''  JJ 

'That  is  to  say,  the  supreme  court  had* 
already  decided  that  the  taxpayer,  being 
in  default  of  return,  was  not  entitled  to 
be  heard  upon  the  valuation  of  his  prop- 
erty, except  for  the  purpose  of  attack- 
ing the  assessment  for  "fraud  or  corrup- 
tion" in  the  assessing  officer,  and  the  testi- 
mony did  not  show  such  excessive  valuation 
as,  within  the  rule  laid  down  In  both  de- 
cisions, would  avoid  the  action  of  the  comp- 
troller general. 

The  record  discloses  that  for  many  years 
this  class  of  property  was  not  regarded 
as  taxable  in  Georgia,  and  was  not  returned 
for  taxation  In  the  state.  But  it  Is  con- 
tended that  the  taxpayer  here  stands  In 
the  attitude  of  one  acting  contumaciously, 
and  denying  the  validity  of  the  tax  after 
this  court  had  practically  decided  its  valid- 
ity against  the  plaintiffs  In  error  in  Wright 
v.  Louisville-  ft  N.  R.  Co.  195  U.  &  219, 
49  L.  ed.  167,  SB  Sup.  Ct  Sep.  10.  But, 
as  we  have  seen,  the  supreme  court  of  Geor- 
gia has  expressly  eliminated  the  element 
of  bad  faith  in  the  taxpayer  from  the  find- 
ings upon  which  Its  decision  rests.  The 
Wright  .Case  was  held  not  to  have  conclud- 
ed the  contention  that  plaintiffs  were  de- 
nied the  equal  protection  of  the  laws,  in 
that  no  other  person  or  corporation  la 
Georgia  was  assessed  upon  stock  In  ft  for- 
eign corporation,  nor  the  validity  of  the 
claim  that  the  stock  was  not  held  in  Geor- 
gia, nor  other  grounds  alleged  in  the  peti- 
tions, except  so  far  as  the  Georgia  railroad 
was  concerned  for  the  year  1900.  124  Ga. 
607,  53  S.  E.  261.  We  must  decide  the 
case  in  view  of  its  relations  to  a  taxpayer 
not  fraudulently  concealing  his  property, 
and  honestly  contending,  with  reasonable 
grounds  for  the  contention,  that  it  is  not 
taxable  under  the  laws  of  the  stats. 

As  we  have  seen,  the  system  provided  In 
Georgia  by  the  statutes  of  the  state  as  con- 
strued by  its  highest  court  requires  of  the 
taxpayer  that  he  return  all  his  property, 
whether  Its  liability  Is  fairly  contestable  or 
not,  upon  pain  of  an  eta  parte  valuation, 
against  which  there  is  no  relief  in  the  tax 
proceedings  or  in  the  courts,  except  in  those 
cases  when  fraud  or  corruption  can  be 
shown  in  the  action  of  the  an  using  officer. 
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J  Reluctant  u  m  in  to  interfere  with 
•  tie  enforcement  of*the  tax  laws  of  a  state, 
we  are  constrained  to  the  conclusion  that 
this  system  does  not  afford  that  due  process 
of  law  which  adjudges  upon  notice  and  op- 
portunity to  be  heard,  which  it  was  the  in- 
tention of  the  14th  Amendment  to  protect 
against  impairment  by  state  action. 

The  judgments  of  the  Supreme  Court  of 
Georgia  are  reversed  and  the  cases  remand- 
ed for  farther  proceedings  not  inconsistent 
with  this  opinion. 


UNITED  STATES.     (No.  238.) 

UNITED  STATES,  PUT.  In  Err, 

NEIL  MACDONALD.     (No.  404.) 

Aliens  —  wrongfully    permitting    land- 
ing. 

1.  The  ordinary  case  of  a  sailor  desert- 
ing while  on  shore  leave  is  not  comprehend- 
ed by  the  provisions  of  the  immigration  act 
of  March  3,  1903  (32  Stat  at  L.  1213, 
1217,  chap.  1012),  |  IB,  making  it  the  duty 
of  any  officer  In  charge  of  any  vessel  bring- 
ing an  alien  to  the  United  State*  to  adopt 
precautions  to  prevent  the  landing  of  such 
alien  at  any  time  or  place  other  than  that 
designated  by  the  immigration  officers,  and 
punishing  him  if  he  lands  or  permits  to 
land  any  alien  at  any  other  time  or  place, 
notwithstanding  the  omission  from  this 
section  of  the  word  "immigrant'*  which  had 
followed   the   word   "alien"   In  the  earlier 

Error  to  circuit  court  —  criminal  case. 

2.  The  United  States  may  bring  error  un- 
der the  act  of  March  2,  1907  (34  Stat  at 
L.  1246,  chap.  2564,  U.  S.  Comp.  Stat 
Supp.  1907,  p.  200|,  to  review  a  judgment 
of  a  Federal  circuit  court,  quashing  an  in- 
dictment for  violating  the  Immigration  act 
Of  March  3,  1903,  |  18,  by  wilfully  permit- 
ting an  alien  to  land  at  another  place  than 
that  designated  by  the  immigration  officers, 
because  the  indictment  disclosed  that  the 
alien  in  question  was  a  seaman. 
Aliens  —  wrongfully  permitting  land- 
ing. 

3.  The  fact  that  an  alien  seaman  desert- 
ing while  on  shore  leave  was  a  stowaway 
under  order  of  deportation  does  not  bring 
the  case  within  the  provisions  of  the  Immi- 
gration act  of  March  3,  1903,  I  18,  making 
it  the  duty  of  any  officer  in  charge  of  any 
vessel  bringing  an  alien  to  the  United  States 
to  adopt  precautions  to  prevent  the  landing 
of  such  alien  at  any  time  or  place  other 
than  that  designated  by  the  Immigration  of- 
ficers, and  punishing  him  if  be  lands  or  per- 
mits to  land  any  alien  at  any  other  time  or 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  affirm- 
ing a  conviction  in  the  Circuit  Court  for 
the  Southern  District  of  New  York  of  wil- 
fully permitting  an  alien  to  land  at  an- 
other place  than  that  designated  by  the 
immigration  officer.     Reversed.    Also 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  judgment  quash- 
ing an  indictment  for  permitting  an  alien 
to  land  at  a  place  other  than  that  designated 
by  the  immigration  officer.    Affirmed. 

See  same  case  below,  in  No.  238,  IS2 
Fed.  1. 

The  facts  are  stated  in  the  opinion. 

Messrs.  TjugIiis  H.  Beers  and  William 
G.  Choate  for  petitioner  in  No.  238. 

Assistant  Attorney  General  Cooley  for 
the  United   States. 

Assistant  Attorney  General  Cooley  and 
Attorney  General  Bonaparte  for  plaintiff  in 
error  in  No.  404. 

Messrs.  Harrington  Putnam  and 
Route,   Grant,  t  Grant  for  defendant   In 


*Mr.  Justice  Holmes  delivered  the  opiu-» 
ion  of  the  court: 

The  first  of  these  eases  comes  up  on  cer- 
tiorari to  review  a  Judgment  of  the  circuit 
court  of  appeals  for  the  second  circuit  af- 
firming a  conviction  of  the  petitioner  un- 
der the  Immigration  act  of  March  3,  1003, 
chap.  1012,  f  IS,  32  Stat  at  L.  1213,  1217-t 
That  section  makes  it  the  duty  of  any  officer  ef 
in  charge  of  any  "vessel  bringing  an  alien  to  ? 
the  United  States  to  adopt  due  precautions 
to  prevent  the  landing  of  such  alien  at  any 

tSec.  18.  That  it  shall  be  the  duty  of 
the  owners,  officers,  and  agents  of  any  ves- 
sel bringing  an  alien  to  the  United  States 
to  adopt  due  precautions  to  prevent  the 
landing  of  any  such  alien  from  such  vessel 
at  any  tune  or  place  other  than  that  desig- 
nated by  the  immigration  officers,  and  any 
such  owner,  officer,  agent  or  person  in 
charge  of  such  vessel,  who  shall  land  or 
permit  to  land,  any  alien  at  any  time  or 
place  other  than  that  designated  by  the  im- 
migration officers,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction, 
be  punished  by  a  fine  for  each  alien  so  per- 
mitted to  land  of  not  less  than  one  hundred 
nor  more  than  one  thousand  dollars,  or  by 
imprisonment  for  a  term  not  exceeding  one 
year,  or  by  both  such  fine  and  imprison- 
ment, and  every  such  alien  bo  landed  shall 
be  deemed  to  be  unlawfully  In  the  United 
States  and  •hall  be  deported,  as  provided 
bylaw. 
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time  or  place  other  than,  that  designated  by 
the  immigration  officers,  and  punishes  him 
If  be  lands  or  permits  to  land  any  alien 
at  any  other  time  or  place.  The  indictment 
was  for  wilfully  permitting  an  alien  to  land 
at  another  place.  The  evidence  was  that 
the  defendant  was  master  of  the  Cunard 
Steamship  Slaronia,  that  the  alien  was  an 
Austrian  sailor  wbo  shipped  as  a  cook  at 
Fiume,  Hungary,  for  the  round  trip,  not  to 
be  paid  off  until  he  returned,  and  that  on 
the  evening  of  the  day  of  arrival  at  New 
York,  after  he  had  reported  his  work  fin- 
ished, he  went  ashore  intending  to  come 
back,  but  changed  his  mind.  He  did  not 
formally  aak  leave  to  go,  but  leave  habitu- 
ally was  given  and  no  additional  precau- 
tions were  taken  when  leave  was  asked.  The 
judge  was  requested  to  direct  a  verdict  for 
the  defendant  and  to  instruct  the  jury  that, 
ff  the  sailor  intended  to  return  when  he  left 
the  ship,  they  must  acquit,  etc.;  but  he 
left  it  to  the  jury  to  say  whether  the  de- 
fendant had  used  reasonable  precautions,  ad- 
verting to  the  fact  that  there  were  other 
desertions,  and  emphasizing  the  failure  to 
enforce  a  rule  requiring  the  men  to  ask 
leave  to  go  ashore.  Exceptions  were  taken, 
but  the  circuit  court  of  appeals  sustained 
the  judgment,  as  we  have  said.  1S2  Fed.  1. 
We  assume  for  purposes  of  decision  that 
one  who  makes  it  possible  for  an  alien  to 
land,  by  omitting  due  precautions  to  pre- 
vent it,  permits  him  to  land  within  the 
meaning  of  the  penal  clause  in  |  18.  But 
we  are  of  opinion  that  the  section  does  not 
apply  to  the  ordinary  case  of  a  sailor  de- 
serting while  on  shore  leave,  and  that  there- 
fore the  judgment  must  be  reversed.  We 
are  led  to  this  opinion  by  what  seems  to  us 
the  literal  meaning  of  the  section  and  also 
by  the  construction  that  would  be  almost 
necessary  if  the  literal  meaning  seemed  to 
us  lees  plain. 

The  reasoning  is  not  long.  The  phrase 
which  qualifies  the  whole  section  is,  "bring- 
ing an  alien  to  the  United  States."  It  Is 
Bonly  "such"  officers  of  "such"  vessels  that 
2  are  punished.  "Bringing  to  the  United 
*  States,"  taken  literally  and  nicely,* means, 
as  a  similar  phrase  In  f  8  plainly  means, 
transporting  with  intent  to  leave  in  the 
United  States  and  for  the  sake  of  transport, 
— not  transporting  with  intent  to  carry  back, 
and  merely  as  incident  to  employment  on  the 
instrument  of  transport.  So  again,  literally, 
the  later  words  "to  land"  mean  to  go  ashore. 
To  avoid  certain  inconveniences  the  gov- 
ernment and  the  courts  below  say  that  sail- 
ors do  not  land  unless  they  permanently 
leave  the  ship.  But  the  single  word  is  used 
for  all  cases  and  must  mean  the  same  thing 


for  all,  for  sailors  and  other  aliens.  It 
hardly  can  be  supposed  that  a  master  would 
be  held  justified  under  this  section  for  al- 
lowing a  leper  to  wander  through  the  streets 
of  New  York  on  the  ground  that,  as  he  ex- 
pected the  passenger  to  return  and  his  ex- 
pectations had  been  fulfilled,  he  could  not 
be  said  to  have  allowed  the  leper  to  land. 
The  words  must  be  taken  in  their  literal 
sense.  "Landing  from  such  vessel"  takes 
place  and  is  complete  the  moment  the  ves- 
sel is  left  and  the  shore  reached.  But  it  fa 
necessary  to  commerce,  as  all  admit,  that 
sailors  should  go  ashore,  and  no  one  be- 
lieves that  the  statute  intended  altogether 
to  prohibit  their  doing  so.  The  contrary  al- 
ways has  been  understood  of  the  earlier  acts, 
in  judicial  decisions  and  executive  practice. 
If  we  reject  the  ambiguous  interpretation 
of  "to  land,"  as  we  have,  the  necessary  re- 
sult can  be  reached  only  by  saying  that  the 
section  does  not  apply  to  sailors  carried  to 
an  American  port  with  a  bona  fide  Intent 
to  take  them  out  again  when  the  ship  goes 
on,  when  not  only  there  was  no  ground  for 
supposing  that  they  were  making  the  voy- 
age a  pretext  to  get  here,  desert,  and  get  in, 
but  there  is  no  evidence  that  they  were  do- 
ing so  in  fact.  Whether  this  result  is 
reached  by  the  interpretation  of  the  words 
"bringing  an  alien  to  the  United  States," 
that  has  been  suggested,  or  on  the  ground 
that  the  statute  cannot  have  intended  its 
precautions  to  Apply  to  the  ordinary  and 
necessary  landing  of  seamen,  even  if  the 
words  of  the  section  embrace  it,  as  in  Church 
of  the  Holy  Trinity  v.  United  States,  143 
U.  8.  457,  38  L.  ed.  228,  12  Sup.  Ct.  Rep. 
511,  does  not  matter  for  this  case.  We 
think  it  superfluous  to  go  through  all  the_ 
sections  of  the  act  for  confirmation  of  ourJJ 
"opinion.  It  is  enough  to  say  that  we  feel* 
no  doubt  when  we  read  the  act  as  a  whole. 

A  reason  for  the  construction  adopted  be- 
low was  found  in  the  omission  of  the  word 
"immigrant"  which  had  followed  "alien"  In 
the  earlier  acts.  No  doubt  that  may  have 
been  intended  to  widen  the  reach  of  the 
statute,  but  we  see  no  reason  to  suppose  that 
the  omission  meant  to  do  more  than  to  avoid 
the  suggestion  that  no  one  was  within  the 
act  who  did  not  come  here  with  intent  to  re- 
main. It  is  not  necessary  to  regard  the 
change  as  a  mere  abbreviation,  although  the 
title  of  the  statute  is  "An  Act  to  Regulate 
the  Immigration  of  Aliens  into  the  United 
States." 

Upon  our  construction  of  the  statute  we 
need  not  go  further  into  the  particular  cir- 
cumstances. But  we  may  add  that  even  mi 
a  different  reading  the  jury  was  permitted 
to   establish   a   questionably   high   standard 
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of  conduct,  if  it  be  admitted,  as  it  m,  that 
■bore  leave  might  be  granted.  No  practica- 
ble method  of  preventing  sailors  from  occa- 
sionally yielding  to  the  Reductions  of  an  un- 
duly prolonged  stay  on  land  wu  suggested 
or  occurs  to  our  mind. 

In  the  second  case  the  district  judge  de- 
clined to  follow  the  decision  in  Taylor  v. 
The  United  States,  152  Fed.  1,  which  we 
have  been  considering,  and  quashed  an  in- 
dictment which  disclosed  that  the  alien  al- 
leged to  have  been  permitted  unlawfully  to 
land  was  a  seaman.  The  United  States 
brings  a  writ  of  error  under  the  act  of 
March  2,  1007,  chap.  2504,  34  Stat,  at  L. 
1246,  U.  S.  Camp.  Stat.  Supp.  1B07,  p.  200, 
on  theground,  it  must  be  presumed,  that 
the  judgment  was  based  upon  the  construc- 
tion of  the  statute.  There  are  other  tech- 
nical questions  apparent  on  the  record,  but, 
if  they  are  open,  the  government  very  prop- 
erly has  not  pressed  them,  but  has  confined 
itself  to  the  question  of  law  with  which  we 
nave  dealt  There  is  an  allegation  in  the  in- 
dictment that  the  alien  was  a  stowaway  un- 
der order  of  deportation,  and  there  is  a  sug- 
gestion that  this  raises  a  doubt  if  lie  was  a 
bona  fide  seaman.  This  is  the  only  addi- 
tional point  raised. 

But  we  perceive  nothing  in  the  fact  that 
San  alien  has  been  refused  leave  to  land  from 
T  a  British  ship  and  has  been  ordered  to  bs 
deported,  to  make  it  impossible,  as  matter 
Of  law,  for  the  British  master  subsequently 
to  accept  him  as  a  sailor  on  the  high  i 
eren  if  bound  for  an  American  port, 
the  government  had  wished  to  try  the  good 
faith  of  this  particular  transaction,  and  not 
■imply  to  get  a  construction  of  the  act,  there 
was  no  need  to  rely  on  the  allegation  : 
tioned  alone.  Of  course  it  is  possible  for  a 
master  unlawfully  to  permit  an  alien  to 
land,  even  if  the  alien  is  a  sailor,  and  it 
was  alleged  that  the  master  did  so.  But  we 
take  the  government  at  its  word. 

The  defendant  argues  that  the  United 
States  cannot  be  allowed  a  writ  of  error  in 
a  criminal  case  like  this.  We  do  not  per- 
ceive the  difficulty.  No  doubt  of  the  power 
of  Congress  is  intimated  in  United  States  v. 
Banges,  144  U.  S.  310,  30  L.  ed.  445,  12  Sup. 
Ct.  Rep.  809.  If  the  5th  Amendment  has 
any  bearing,  the  act  of  1907  ie  directed  to 
judgments  rendered  before  the  moment  of 
jeopardy  is  reached.  Kepner  v.  United 
States,  IBS  U.  S.  100,  128,  49  L.  ed.  114, 
124,  24  Sup.  Ct  Hep.  797.  We  think  it  un- 
necessary to  discuss  the  question  at  length. 
Judgment  in  No.  238  reversed. 
Judgment  In  No.  404  affirmed. 


KENT  v.  PORTO  RICO.  M 

HOT  D.  B.  lis) 
JAMES  E.  KENT,  PUT.  in  Err, 


PEOPLE  OF  PORTO  RICO. 

Error  to   Porto  Rico  supremo  court  — 
frlvolousnese   of   Federal   question. 

1.  The  Federal  question  presented  by  the 
contention  that  the  changes  made  by  the 
Porto  Rico  legislature  in  the  boundaries 
of  judicial  districts  and  in  the  number  of 
judges  deprived  the  courts  affected  of  their 
validity  under  the  act  of  April  12,  1900 
—  Stat,  at  L.  85,  chap.  191),  8  33,  legal- 
izing existing  tribunals,  must  be  deemed  too 
frivolous  to  sustain  a  writ  of  error  to  the 
supreme  court  of  Porto  Rico  under  I  36  of 
that  act,  when  the  whole  of  I  33  is  con- 
sidered together  with  the  context  of  the  act, 
and  especially  with  9  15,  giving  the  local 
legislature  the  power  of  amendment,  altera- 
tion, modification,  or  repeal. 

Error   to   Porto  Rico  supreme   court  — 
Federal   question. 

2.  Errors  assigned  with  respect  to  the  ac- 
tion of  the  trial  court  with  reference  to  an 
alleged  confession  of  guilt  furnish  no  basis 
for  the  exercise  by  the  Supreme  Court  of 
the  United  States  of  its  appellate  jurisdic- 
tion over  the  Porto  Rican  supreme  court, 
under  the  act  of  April  12,  1900,  t  35, 
where  the  record  does  not  show  even  the 
semblance  of  the  assertion  or  denial  of  a 
right  under  the  Federal  Constitution.  • 

[No.  31.] 

Argued  and  submitted  October  30,  81,  1807. 
Decided  November  18,  1907. 

IN  ERROR  to  the  Supreme  Court  of  Porto 
Rico  to  review  a  judgment  affirming  a 
conviction  of  embeBilement  in  the  District 
Court  for  the  Judicial  District  of  San  Juan. 
Dismissed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  K.   Pettlnglll,  N« 
Perez  Moris,  and  Harry  B.  Lsake  for  plain- 
tiff in  error. 

Mr.  Frank  Fentlle  for  defendant  in  er- 


Mr.  Justice  White*  delivered  the  opin- 
ion of  the  court: 

Whether  the  supreme  court  of  Porto  Rico 
erred  In  affirming  the  conviction  and  sen- 
tence of  the  plaintiff  in  error  of  a  crime  held 
to  constitute  embesslement  i«  the  question^ 
presented  by  this  record.  Twenty-seven  er-jj 
rors  are  assigned.  At  the'threshold  we  are* 
concerned  with  our  right  to  consider  them. 
Our  jurisdiction  arises  from  the  35th  sec- 
tion of  the  act  of  April  12,  1900  (31  Stat 
at  L.  80.  chap.  191).  For  the  purposes  of 
this  ease  it  suffices  to  say  that  by  the  sec- 
tion in  question  our  power  to  review  extends, 
first,  to  "the  same  cases  as  from  the  supreme 
courts    of    the    territories    of    the    United 
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States;"  and,  second,  to  "all  cases  when  the 
Constitution  of  the  United  States,  or  a 
treaty  thereof,  or  an  act  of  Congress  Is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied."  As  we  have  no  au- 
thority to  review  the  action  of  the  supreme 
court  of  a  territory  of  the  United  States  in 
a  criminal  cose  like  this  (Amado  v.  United 
States,  IPS  U.  S.  175,  49  L.  ed.  US,  2S 
Sup.  Ct.  Rep.  13),  the  first  of  the  above 
clauses  may  be  put  out  of  view.  A  few  only 
of  the  errors  assigned  are  relied  upon  at 
bar  as  presenting  Federal  questions  within 
the  scope  of  the  second  clause,  yet  it  Is  urged 
that  all  the  assigned  errors  are  open.  This 
rests  upon  the  proposition  that,  in  a  case 
coming  from  Porto  Rico,  where  jurisdiction 
arises  from  the  presence  of  a  Federal  ques- 
tion, the  duty  devolves  of  passing  upon  all 
the  errors  relied  upon,  irrespective  of  their 
Federal  character.  Passing  for  the  moment 
a  consideration  of  the  deduction  involved 
in  the  proposition,  we  come  to  consider  the 
premise,  that  is,  the  alleged  existence  of 
Federal  contentions  embraced  by  the  second 
clause  of  5  35.  We  do  this  because,  if  it 
be  that  there  are  no  such  questions,  it  will 
become  unnecessary  further  to  notice  the  ar- 
gument. In  determining  whether  the  as- 
signments of  error  present  Federal  questions 
it  is  to  be  borne  in  mind  that  the  mere  fact 
that  some  of  the  assignments  relied  on  as- 
sert Federal  rights  la  not  determinative, 
since,  even  although  the  assignments  for- 
mally involve  such  rights,  ws  are  neverthe- 
less without  jurisdiction  "where  it  indubita- 
bly appears  that  the  Federal  right  asserted 
Is  frivolous;  that  is,  without  color  of  merit," 
American  R.  Co.  v.  Castro,  204  U.  8.  453, 
CI  L.  ed.  504,  27  Sup.  Ct  Rep.  460. 

The  first  error  assigned  alleged  to  embody 
a  Federal  right  is  that  the  trial  below  was 
absolutely  void  because  the  district  court 
h  in  which  the  information  was  filed  and  trial 
•  had  was  uot'a  legal  tribunal  within  the  in- 
tendment of  the  act  of  Congress  of  April  12, 
1900,  the  organic  act  of  Porto  Rico.  To 
test  the  merit  of  the  contention  it  is  neces- 
sary to  briefly  state  the  organization  of  the 
judicial  system  of  Porto  Rico  under  the 
American  domination  and  the  legislation  of 
Congress  relating  to  the  same.  By  an  order 
promulgated  during  the  control  of  Porto 
Rico  by  the  military  authorities  the  judi- 
cial system  was  made  to  consist,  generally 
speaking,  of  district  courts  composed  of 
three  judges,  and  of  a  supreme  court.  By 
)  33  of  the  act  of  Congress  above  referred  to, 
it  was,  in  part,  provided: 

"That  the  judicial  power  shall  be  vested 
In  tbe  courts  and  tribunals  of  Porto  Rico  as 
already  established  and  now  in  operati< 
including  municipal  courts,  under  and  by 
virtue  of  general  orders,  numbered  one  hun- 


dred and  eighteen,  as  promulgated  by  Brig- 
adier General  Davis,  United  States  Volun- 
i,  August  sixteenth,  eighteen  hundred' 
and  ninety-nine,  and  including  also  the  po- 
lice courts,  established  by  general  orders 
numbered  one  hundred  and  ninety-five,  pro- 
mulgated November  twenty-ninth,  eighteen- 
hundred  and  ninety-nine,  by  Brigadier  Gen- 
eral Davis,  United  States  Volunteers,  and 
the  laws  and  ordinances  of  Porto  Rico  and 
the  municipalities  thereof  In  force,  ao  far 
as  the  same  are  not  in  conflict  herewith,  all 
which  courts  and  tribunals  are  hereby  con- 
In  March,  1904,  a  law  was  enacted  by  the 
legislature  of  Porto  Rico,  modifying  the  Ju- 
dicial system  as  established  by  the  military 
orders  referred  to  in  the  act  of  Congress. 
For  the  purposes  of  the  contention  now  un- 
der consideration  it  suffices  to  say  that  by 
this  local  law  tbe  boundaries  of  the  judicial 
districts  were  changed,  caused  by  the  cre- 
ation of  additional  districts,  and  it  was  pro- 
vided that  such  courts,  instead  of  being  com- 
posed of  three,  should  consist  of  one,  judge 
in  each  district.  The  argument  is  that  this 
local  law,  in  so  far  as  it  changed  the  dis- 
trict courts,  and  especially  in  bo  far  as  It 
provided  for  one  instead  of  three  judges  to 
preside  over  esch  court,  wss  void,  because 
in  conflict  with  the  provision  of  the  33d  see-'-' 
tion  of  the'act  of  Congress.  The  contention* 
amounts  to  this:  that  there  were  no  district 
courts  in  Porto  Rico  from  the  time  of  the 
going  into  effect  of  the  Porto  Rican  act,  In 
1904,  up  to  the  present  time.  Whilst  the 
proposition  presents  a  formal  Federal  ques- 
tion, we  think  it  is  clear  that  it  is  so  friv- 
olous as  to  bring  it  within  the  rule  an- 
nounced in  American  R.  Co.  v.  Castro,  supra. 
We  say  this  because  ws  think  that  no  other 
conclusion  is  reasonably  possible  from  a  con- 
sideration of  the  whole  of  S  33  of  the  act  of 
Congress  and  the  context  of  that  act,  par- 
ticularly I  10  thereof,  both  of  which  are  re- 
produced in  the  margin.f 

tSec.  10.  That  the  legislative  authority 
hereinafter  provided  shall  have  power  by 
due  enactment  to  amend,  alter,  modify,  or 
repeal  any  law  or  ordinance,  civil  or  crim- 
inal, continued  in  force  by  this  act,  as  it 
rosy  from  time  to  time  see  fit. 

Sec.  33.  That  the  judicial  power  shall 
be  vested  In  the  courts  and  tribunals  of 
Porto  Rico  as  already  established  and  now 
in  operation,  including  municipal  courts, 
under  and  by  virtue  of  general  orders  num- 
bered one  hundred  and  eighteen,  as  pro- 
mulgated by  Brigadier  General  Davis,  Unit- 
ed States  Volunteers,  August  sixteenth, 
eighteen  hundred  and  ninety-nine,  and  in- 
cluding also  the  police  courts  established 
by  general  orders  numbered  one  hundred 
and  ninety  five,  promulgated  November 
twenty-ninth,  eighteen  hundred  and  ninety 
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^  Wo  do  not  deem  it  necessary  to  analyse 
»  the  text  of  the  act'of  Congress  to  point  out 
the  inevitable  result  just  stated,  since  the 
obvious  meaning  of  the  act  is  established  by 
a  decision  heretofore  rendered.  Doses  v. 
Urrutia,  202  U.  8.  614,  50  L.  ed.  1172,  26 
Sup.  Ct.  Rep.  707.  In  that  case  Dones,  who 
had  been  convicted  and  sentenced  to  death 
for  murder,  unsuccessfully  sought  release 
by  habeas  corpus  at  the  hands  of  the  su- 
preme court  of  Porto  Rico  upon  the  identical 
.ground  presented  in  the  assignment  of  error 
which  we  are  considering,  and  upon  an  ad- 
ditional ground  relating  to  an  alleged  per- 
sonal disqualification  of  the  judge  who  pre- 
sided at  his  trial.  On  appeal  to  this  court 
the  questions  raised  were  fully  argued  in 
printed  briefs,  but  were  deemed  to  be  of 
such  a  frivolous  character  as  not  to  require 
*n  opinion,  and  were  hence  disposed  per  cu- 
riam, referring  to  the  provisions  of  the  stat- 
ute and  pertinent  authorities.  True  it  is 
that  in  the  Dones  Case,  in  conformity  to  the 
practice  in  cases  of  habeas  corpus,  the  for- 
mal order  was  to  affirm,  but  this  would  not 
justify  us  in  assuming  jurisdiction  on  this 
record  when  the  necessary  result  of  the  ac- 
tion of  the  court  in  the  Donee  Case  is  to  es- 
tablish the  frivolous  nature  of  the  conten- 
tion here  relied  upon  as  the  basis  of  juris- 
diction. Equitable  Life  Assur.  Soc,  v. 
Brown,  187  U.  S.  308,  311,  311,  47  L.  ed. 
1B0,  182,  103,  23  Sup.  Ct.  Rep.  123. 

The  second  of  the  asserted  Federal  ques- 
tions relates  to  the  action  of  the  courts  be- 
low in  respect  to  a  certain  letter  claimed  to 
-constitute  a  confession  of  guilt  and  written 
by  the  accused  to  a  private  person  before 
this  prosecution  was  commenced.  It  is  In- 
sisted that  by  the  actions  of  the  trial  court 
on  the  subject  the  plaintiff  in  error  was  de- 
prived of  rights  guaranteed  by  the  5th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  Conceding,  arguendo,  the  appli- 
cability of  the  constitutional  provision  re- 
lied upon  to  the  subject  and  that  it  was 
operative  in  the  island  of  Porto  Rico,  we 
think  the  record  demonstrates  that  the  claim 

nine,  by  Brigadier  General  Davis,  United 
States  Volunteers,  and  the  laws  and  ordi- 
nances of  Porto  Rico  and  the  municipalities 
thereof  in  force,  so  far  as  the  same  are  not 
in  conflict  herewith,  all  which  courts  and 
tribunals  are  hereby  continued.  The  juris- 
diction of  said  courts  and  the  form  of  pro- 
cedure in  them,  and  the  various  officials  and 
atlaohis  thereof,  respectively,  shall  be  the 
same  as  defined  and  prescribed  in  and  by 
said  laws  and  ordinances,  and  said  general 
orders  numbered  one  hundred  and  eighteen 
and  one  hundred  and  ninety-five,  until  oth- 
erwise provided  by  law:  Provided,  how- 
ever, that  the  chief  justice  and  associate 
justices  of  the  supreme  court  and  the  mar- 


here  made  was  not  raised  below,  Is  a  men 
afterthought,  and  is  established  by  the  rec- 
ord to  be  without  color  of  merit. 

When  the  document  was  offered  in  evi- 
dence the  record  recites  that  "the  defendants 
objected  on  the  ground  that  Its  •competency* 
had  not  been  established  in  accordance  with 
the  custom  in  law,  inasmuch  as  it  had  not 
been  shown  to  have  been  free  and  voluntary 
and  given  without  promise  of  reward  or 
without  promise  of  freedom  from  prosecu- 

It  is  next  stated  that  "the  accused  re- 
quested that  the  jury  withdraw  while  the 
question  of  the  competency  of  the  evidence 
should  be  decided  by  the  court."  The  re- 
quest was  acceded  to  and  evidence  was  in- 
troduced on  the  subject  of  the  voluntary 
nature  of  the  alleged  confession.  The  court 
decided  to  admit  the  document  and  overruled 
"an  extensive  oral  argument,  requesting  the 
court  to  reconsider  its  decision  to  admit  the 
document  In  evidence."  After  such  admis- 
sion in  evidence  it  is  stated  merely  that  "the 
defendant  duly  excepted  to  the  admission." 

Again,  after  the  close  of  all  the  evidence, 
the  record  recites: 

"Counsel  for  the  defense  asked  that  that 
part  of  the  record  In  which  appeared  the  tes- 
timony of  the  witnesses  Dix,  Kent,  and  Dex- 
ter concerning  the  so-called  confession  which 
the  fiscal  had  offered  In  evidence  be  tran- 
scribed by  the  stenographer  and  given  to  the 
jury  so  that  the  jury  might  have  full  knowl- 
edge of  all  of  the  circumstances  connected 
with  the  so-called  confession,  which  motion 
was  denied  by  the  court,  in  accordance  with 
the  law  and  especially  t  274  of  the  Code  of 
Criminal  Procedure,  and  the  accused  duly 
excepted. 

"Whereupon,  the  defendant  moved  through 
his  attorneys,  that  Messrs.  Dexter  and  Kent 
be  allowed  to  testify  as  to  the  circumstances 
surrounding  the  alleged  confession  before 
the  jury,  which  motion  was  granted  by  the 
court,  and  the  witnesses  testified." 

Further,  after  thus,  at  the  request  of  the 
counsel  for  the  accused,  allowing  testimony 

shal  thereof  shall  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of 
the  Senate,  and  the  judges  of  the  district 
courts  shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the 
executive  council,  and  all  other  officials  and 
attachia  of  all  the  other  court*  shall  bo 
chosen  as  may  be  directed  by  the  legisla- 
tive assembly,  which  shall  have  authority 
to  legislate  from  time  to  time  as  It  may  sea- 
fit  with  respect  to  said  courts,  and  any 
others  they  may  deem  it  advisable  to  es- 
tablish, their  organization,  the  number  of 
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as  to  the  voluntary  nature  of  the  confession 
to  go  to  the  jury,  the  court,  in  Instructing 
them,  after  calling  their  attention  to  the 
proceedings  had  at  the  trial  in  respect  to 
the  circumstances  surrounding  the  making 
of  the  confess  ion  which  had  been  given  be- 
fore the  jury,  submitted  the  matter  to  the 
h  jury  and  no  exception  was  noted.    That  this 

•  action  of  the  court  was  proper,  if  there  was 
conflict  of  testimony,  is  not  open  to  con- 
troversy. Wilson  v.  United  States,  162  U. 
B.  (113,  40  L.  si  1090,  16  Sup.  Ct.  Rep. 
see. 

Nor  does  the  record  disclose  that  the  er- 
rors assigned  in  the  supreme  court  of  Porto 
Rico  involved  any  contention  that  rights 
under  the  Constitution  of  the  United  States 
had  been  denied.  The  supreme  court,  in  ap- 
proaching the  consideration  of  an  assigned 
error  which  complained  of  the  action  of  the 
trial  court  in  admitting  the  confession  in 
evidence,  made  an  elaborate  statement  of 
what  it  deemed  to  be  the  rules  applicable 
to  the  admissibility  of  confessions,  and  in  so 
doing  referred  to  the  Gth  Amendment  and 
to  a  multitude  of  cases  in  this  and  other 
courts  concerning  the  principle  to  be  applied 
In  determining  such  admissibility.  It  is  a 
matter  of  no  concern,  however,  in  ascer- 
taining whether  rights  under  the  Federal 
Constitution  were  asserted  and  denied,  to 
consider  the  accuracy  of  all  the  statements 
made  by  the  appellate  court  in  its  elaborate 
review  of  the  subject,  since  the  conclusion 
which  it  reached  was  that,  as  a  general  prin- 
ciple of  law,  confessions,  in  order  to  be  ad- 
missible, "must  have  been  made  without  com- 
pulsion or  undue  promise  or  inducement,  and 
be  entirely  voluntary."  Besides,  the  ulti- 
mate and  decisive  ruling  of  the  supreme 
court  of  Porto  Rico  was  that  the  trial  court 
had  not  erred  in  acceding  to  the  request  of 
the  accused  in  allowing  the  evidence  con- 
cerning the  voluntary  nature  of  the  con- 
fession to  be  heard  by  the  jury,  and  leav- 
ing that  subject  to  its  determination.  True 
it  is  that  the  opinion  indicates  that  the 
court  deemed  that  the  proof  as  to  the  vol- 
untary nature  of  the  confession  was  of  such 
a  preponderating  character  that  the  court 
would  have  been  authorized  in  not  submit- 
ting it  to  the  jury.  But  the  correctness  of 
that  conclusion  is  not  a  matter  of  concern  in 
view  of  the  fact  that  the  question  of  the 
voluntary  nature  of  the  confession  was  sub- 
mitted to  the  jury  at  the  request  of  the  ac- 
cused. As  from  no  possible  view  of  the  ac- 
tion of  the  courts  below  concerning  the  con- 
e  fession  can  we  discover  even  the  semblance 
**  of  the  assertion  or  denial  of  a  right  under 

*  the  Constitution,  it  follows 'that  the  ei 
assigned  on   that  subject   furnish   no  basis 
for  the  exercise  of  our  jurisdiction. 

As  the  matters  which  we  hare  considered 


dispose  of  all  the  alleged  Federal  questions 
asserted  to  some  within  the  second  clause  of 
I  38  of  the  act  of  April  12,  1000,  the  eon- 
elusion  follows  that  we  ars  without  jurisdic- 
tion, and  the  writ  of  error  is  therefore  dis- 
missed for  want  of  jurisdiction. 


<20T  TJ.  S.  1M> 

PEOPLE  OF  THE  STATE  OF  ILLINOIS 

EX  REL.  JOHN  McNICHOLS,  Pins,  in 


Habeas  corpus  —  to  review  eitraalttoi* 
proceedings  —  prima  facie  case  — re- 
buttal. 

The  prima  facie  case  arising  on  habeas 
corpus  from  an  extradition  warrant,  regu- 
lar on  its  face,  and  the  requisition  papers 
on  which  it  was  issued,  charging  a  larceny 
from  the  person,  committed  at  Kenosha, 
Wisconsin,  on  a  specified  day,  is  not  rebut- 
ted by  affidavits  which  import  nothing  more 
than  that  the  accused  was  in  Chicago, 
Illinois,  at  1  o'clock  and  during  the  whole 
of  the  afternoon  of  that  day,  although  the 
petition  for  habeas  corpus  contains  an  al- 
legation that  the  accused  had  heard  the 
person  against  whom  the  crime  is  alleged 
to  have  been  committed  testify  in  another 
habeas  corpus  proceeding  that  such  crime 
was  committed  at  2  o'clock  in  the  afternoon 
of  the  day  named. 


[No.   10.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  decree  deny- 
ing a  writ  of  habeas  corpus.     Affirmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  John  F.  Geetlng  and  S.  S.  Greg- 
ory for  plaintiffs  in  error. 

Messrs.  E.  O.  Lin  d  ley,  John  J.  Hesly, 
and  F.  L.  Barnett  for  defendant  in  error. 

o 
•Mr.  Justice  Harlan  delivered  the  opin-T 
ion  of  the  court: 

This  writ  of  error  brings  up  for  review 
a  final  judgment  of  the  supreme  court  of 
Illinois  in  a  case  of  habeas  corpus  arising 
under  that  clause  of  the  Constitution  pro- 
viding that  "a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  execu- 
tive authority  of  the  state  from  which  he 
fled,  be  delivered  up,  to  be  removed  to  the 
state  having  Jurisdiction  of  the  crime"  [art. 
4,  I  2]  i  also,  under  f  5278  of  the  Revised 
Statutes  (U.  S.  Oomp.  Stat  1001,  p.  3697). 
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which   provides,   among   other   things,   that 
"whenever  the  executive   authority  of   any 
state  or  territory  demands  any  person  i 
fugitive  from  justice,  of  the  executive 
thority  of  any  state  or  territory  to  whieb 
such  person  has  fled,  and  produces  *  copy 
of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  terri 
tory,    charging  the   person   demanded   with 
having  committed  treason,  felony,  or  other 
crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  charged  has  fled, 
it  shall  be  the   duty  of   the   executive  au- 
thority of  the  state  or  territory  to  which 
auch    person   has   fled   to  cause   him   to  be 
arrested  and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  a 
thority    making    such    demand,    or    to   t 
agent   of   such   authority   appointed   to   : 
ceive  the  fugitive,  and  to  cause  the  fugiti 
to  be  delivered  to  such  agent  when  he  shall 
appear." 

=  It  appears  from  the  record  that  the  gov- 
•"  ernor  of  Wisconsin* made  his  requisition  up- 
on the  governor  of  Illinois,  stating  that 
John  McNichols  (the  present  plaintiff  in 
error)  was  charged  by  affidavit  with  the 
crime  of  larceny  from  the  person  of  one 
Thomas  Hansen, — a  crime  under  the  laws 
of  Wisconsin, — committed  in  the  county  of 
Kenosha,  Wisconsin,  and  that  he  had  (led 
from  the  justice  of  that  state  and  taken 
refuge  in  Illinois,  and  requiring  that  Mc- 
Nichols be  apprehended  and  delivered  to 
the  appointed  agent  of  Wisconsin,  who  was 
authorized  to  receive  and  convey  the  ac- 
cused to  Wisconsin,  there  to  be  dealt  with 
according  to  law.  Accompanying  the  requi- 
sition were  duly  certified  copies  of  three 
documents:  1.  An  official  application  to 
the  governor  of  Wisconsin,  by  the  district 
attorney  for  Kenosha  county  for  a  requi- 
sition upon  the  governor  of  Illinois  for 
McNichols  as  a  fugitive  from  the  justice 
of  Wisconsin,  it  being  stated  in  such  appli- 
cation that  McNichols  was  there  charged 
by  affidavit  before  a  justice  of  the  peace 
with  the  crime  of  larceny  from  ue  person, 
committed  in  that  county  on  the  30th  day 
of  September,  1005.  8.  A  verified  com- 
plaint or  affidavit  before  a  Wisconsin  jus- 
tice of  the  peace,  alleging  that  McNichols 
did,  on  the  30th  day  of  September,  A.  D. 
1005,  at  the  city  of  Kenosha  feloniously 
steal,  take,  and  carry  away  from  the  per- 
son of  Thomas  Hansen,  against  his  will, 
$200,  lawful  money  of  the  United  States, 
etc.  3.  A  warrant  of  arrest  issued  by  such 
justice  of  the  peace,  based  on  the  above  affi- 
davit, for  the  apprehension  of  McNichols. 

The  governor   of   Illinois,   in   conformity 
with   the  demand   of  the  governor  of  Wis- 


consin, Issued  bis  warrant  for  the  arrest 
and  delivery  of  McNichols  to  tike  agent 
designated  by  the  governor  of  the  latter 
state.  That  warrant  recited — and  its  re- 
citals are  important:  "The  executive  au- 
thority of  the  state  of  Wisconsin  demands 
of  me  the  apprehension  and  delivery  of  John 
McNichols,  represented  to  be  a  fugitive 
from  justice,  and  has,  moreover,  produced 
and  laid  before  me  the  copy  of  a  complaint 
and  affidavit  made  by  and  before  a  properly 
empowered  officer  in  and  of  the  said  state, 
in  accordance  with  the  laws  thereof,  char-© 
ging  John  McNichols,  the  person  so*demand-> 
ed,  with  having  committed  against  the  laws 
of  the  said  state  of  Wisconsin  the  crime  of 
larceny  from  the  person,  which  appears  by 
the  said  copy  of  a  complaint  and  affidavit 
certified  as  authentic  by  the  governor  of 
the  said  state,  now  on  file  in  the  office  of 
the  secretary  of  state  of  Illinois,  and  being 
satisfied  that  said  John  McNichols  is  a 
fugitive  from  justice  and  has  fled  from  the 
state  of  Wisconsin."  ate. 

Having  been  arrested  under  the  authority 
of  that  warrant,  and  being  in  the  custody 
of  the  sheriff  of  Cook  county,  Illinois,  Mc- 
Nichols presented  his  petition  to  the  su- 
preme court  of  that  state, — whose  juris- 
diction in  the  premises  is  not  disputed,— 
praying  to  be  discharged  from  custody. 
That  petition  etates  that,  prior  to  the  is- 
suing of  the  above  extradition  warrant,  he 
was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace  in  Chicago,  based  upon 
the  supposed  criminal  offense,  and  that  be 
presented  his  petition  to  the  criminal 
court  of  Cook  county  for  a  writ  of  habeas 
corpus  setting  forth  that  he  was  not  a  fu- 
gitive from  justice;  that  pending  that  pro- 
ceeding the  above  extradition  warrant  was 
issued  and  brought  to  the  attention  of 
the  criminal  conrt,  and  thereupon  that 
court,  because  of  the  gravity  of  the  case, 
suspended  proceedings  in  order  to  give  the 
accused  an  opportunity  to  apply  to  the 
supreme  court  of  Illinois  for  a  writ  of 
habeas  corpus. 

The  present  petition  for  habeas  corpus 
presented  to  the  supreme  court  of  Illinois 
contained  this  paragraph:  "Your  petition- 
er further  shows  that  he  has  heard  Thomas 
Hansen  testify  in  a  certain  habeas  corpus 
proceeding  heretofore  pending  regarding 
this  same  matter  [no  doubt,  the  above  pro- 
ceeding in  the  Cook  criminal  court],  the 
said  Thomas  Hansen  stating  in  his  testi- 
mony that  he  was  the  same  person  men- 
tioned in  said  complaint,  and  the  said 
Thomas  Hansen  then  and  there  testifying 
that  the  said  supposed  crime  occurred  on 
September  30,  100S,  at  the  hour  of  S  P.  u„ 
about  a  block  and  a  half  .from  the  North- 
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western  depot  In  Kenosha,  Wisconsin  j   and 

your  petitioner  states  that  he  was  not  in 

Hthe   state  of   Wisconsin   on   September   30, 

e  1905,  and  did  not  commit  the  said  offense, 

*  and*  in  further  proof  thereof  four  petition- 
er herewith  presents  and  attaches  to  this 
petition  the  affidavits  of  John  F.  Graff, 
William  Oakley,  Simon  F.  Rower,  John  A. 
Dennison,  and  Hugh  Campbell,  the  same  be- 
ing marked  respectively  exhibits  C,  D,  B, 
F,  and  Q."  In  one  of  the  affidavits  here 
referred  to  the  affiant  stated  "that  upon 
the  30th  day  of  September,  A.  D.  1905,  the 
said  John  McNichols,  to  this  affiant's  per- 
sonal knowledge,  was  in  the  city  of  Chicago 
at  about  the  hour  of  1  o'clock  p.  m.,  and 
that  this  affiant  remained  in  the  company 
of  the  said  McNichols  until  2:  16  p.  m„ 
and  again  met  the  said  McNichols  about 
3  o'clock,  p.  it.,  said  day;  this  affiant  fur- 
ther says  that  it  would  have  been  impossible 
for  the  said  McNichols  to  have  been  in  the 
city  of  Kenosha,  state  of  Wisconsin,  on  the 
said  30th  day  of  September,  a.  d.  1905.  In 
the  remaining  five  affidavits  the  respective 
affiants,  using  precisely  the  same  words, 
stated  "that  upon  the  30th  day  of  Septem- 
ber, A.  D.  1S06,  said  John  McNichols,  to  this 
affiant's  personal  knowledge,  was  in  the 
city  of  Chicago,  the  whole  of  the  afternoon 
of  the  said  day,  this  affiant  and  the  said 
John  McNichols  during  tha  said  afternoon 
being  In  attendance  at  a  baseball  game  in 
the  said  city  of  Chicago,  between  the  Chi- 
sago and  Boston  teams,  which  said  game 
was  played  at  the  West  Side  Ball  Park." 

The  record  shows  that  the  case  was  heard 
In  the  supreme  court  of  Illinois  upon  "the 
allegations  and  proofs"  of  the  parties,  and 
it  was  adjudged  that  the  custody  of  the 
sheriff  who  held  the  accused  should  not  be 
disturbed.  But  no  bill  of  exceptions  was 
taken  embodying  any  evidence  before  the 
supreme  court  of  Illinois.  So  that  we  do 
not  know  what  were  the  "proofs"  adduced 
by  the  parties.  The  sheriff  stood  upon  his 
answer  to  the  petition  for  the  writ  of  ha- 
beas corpus.  That  answer,  it  will  be  re- 
called, embodied  the  extradition  warrant 
issued  by  the  governor  of  Illinois. 

Did  the  supreme  court  of  Illinois   err 

when  adjudging,  as  in  effect  it  did,  that  the 

accused  did  not  appear  to  he  held  in  cus- 

ntody  in  violation  of  the  Constitution  and 

»laws  of  the  United  States! 

*  'Some  of  the  questions  discussed  at  the 
bar  have  been  concluded  by  decisions  in 
former  cases  involving  the  meaning  and 
scope  of  the  above  constitutional  and  statu- 
tory provisions.  We  will  not  extend  this 
opinion  by  giving  a  full  analysis  of  those 
eases.  It  Is  sufficient  to  say  that  the  fol- 
lowing principles  are  to  be  deduced  from 


Robb  v.  Connolly,  111  T.I.  S.  624,  630,  28 
L.  ed.  642,  647,  4  Sup.  Ct.  Rep.  644;  Ex 
parte  Reggel,  114  U.  S.  642,  652,  653,  29 
L.  ed.  260,  263,  S  Sup.  Ct.  Rep.  1148;  Rob- 
erta v.  Keilly,  116  U.  S.  80,  95,  29  L.  ed. 
544,  649,  6  Sup.  Ct.  Rep.  291;  Hyatt  V. 
New  York,  188  U.  S.  691,  719,  47  L.  ed. 
657,  664,  23  Sup.  Ct.  Rep.  456;  Munsey  v. 
Clough,  190  U.  S.  334,  372,  49  L.  ed.  516, 
616,  25  Sup.  Ct,  Rep.  282;  Pettibone  v. 
Nichols,  203  U.  S.  192,  61  L.  ed.  148,  27 
Sup.  Ct.  Rep.  Ill;  and  Appleyurd  v.  Mas- 
sachusetts, 203  U.  S.  222,  61  L.  ed.  161, 
27  Sup.  Ct.  Rep.  122: 

1.  A  person  charged  with  crime  against 
the  laws  of  a  state,  and  who  flees  from  jus- 
tice, that  is,  after  committing  the  crime 
leaves  the  state,  in  whatever  way  or  for 
whatever  reason,  and  is  found  in  another 
state,  may,  under  the  authority  of  the  Con- 
stitution  and  laws  of  the  United  States, 
be  brought  back  to  the  state  in  which  he- 
stands  charged  with  the  crime,  to  be  there 
dealt  with  according  to  law. 

2.  When  the  executive  authority  of  the 
state  whose  laws  have  been  thus  violated 
makes  such  a  demand  upon  the  executive 
of  the  state  in  which  the  alleged  fugitive  to 
found  as  is  indicated  by  the  above  section 
(6278)  of  the  Revised  Statutes, — producing 
at  the  time  of  such  demand  a  copy  of  the 
indictment,  or  an  affidavit  certified  as  au- 
thentic and  made  before  a  magistrate, 
charging  the  person  demanded  with  a  crime 
against  the  laws  of  the  demanding  state, 
— it  becomes,  under  the  Constitution  and 
laws  of  the  United  States,  the  duty  of  the 
executive  of  the  state  where  the  fugitive 
Is  found  to  cause  him  to  be  arrested,  sur- 
rendered, and  delivered  to  the  appointed 
agent  of  the  demanding  state,  to  be  taken 
to  that  state. 

3.  Nevertheless,  the  executive  upon  whom 
such  demand  is  made,  not  being  authorised 
by  the  Constitution  and  laws  of  the  United 
States  to  cause  the  arrest  of  one  charged 
with  crime  in  another  state  unless  be  is 
a  fugitive  from  justice,  may  decline  to  Is- 
sue an  extradition  warrant,  unless  it  Is 
made  to  appear  to  him,  by  competent  proof, 
that  the  accused  is  substantially  charged 
with  crime  against  the  laws  of  the  demand- e 
ing 'state,  and  is,  in  fact,  a  fugitive  from* 
the  justice  of  that  state. 

4.  Whether  the  alleged  criminal  is  or  not 
such  fugitive  from  justice  may,  so  far  aa 
the  Constitution  and  laws  of  the  United 
States  are  concerned,  be  determined  by  the 
executive  upon  whom  the  demand  to  made 
in  such  way  as  he  deems  satisfactory,  and 
he  is  not  obliged  to  demand  proof  apart 
from  proper  requisition  papers  from  the  de- 
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Standing  statu,    that   thn   accused   is  •  fu- 
gitive  from   justice. 

5.  If  It  be  determined  that  the  alleged 
ariminaJ  ia  a  fugitive  from  justice, — wheth- 
er such  determination  be  baaed  upon  the. 
requisition  and  accompanying  papers,  in 
proper  form,  or  after  an  original,  inde- 
pendent inquiry  into  the  facta, — and  If  a 
warrant  of  arrest  ia  issued  after  such  deter- 
mination, the  warrant  will  be  regarded  as 
"**H"g  a  prima  facie  ease  in  favor  of  the 
demanding  state,  and  as  requiring  the  re- 
moval of  the  alleged  criminal  to  the  state 
in  which  he  standi  charged  with  crime,  un- 
less, iu  some  appropriate  proceeding,  It  is 
made  to  appear  that  he  is  not  a  fugitive 
from  the  justice  of  the  demanding  state. 

6.  A  proceeding  by  habeas  corpus  in  a 
eourt  of  competent  jurisdiction  Is  appropri- 
ate for  determining  whether  the  accused 
is  subject,  In  virtue  of  the  warrant  of  ar- 
rest, to  be  taken  aa  a  fugitive  from  the  jus- 
tice of  the  state  in  which  he  ia  found  to  the 
state  whose  laws  he  is  charged  with  violat- 
ing. 

7.  One  arrested  and  held  aa  a  fugitive 
from  justice  la  entitled,  of  right,  upon 
habeas  corpus,  to  question  the  lawfulness 
of  his  arrest  and  imprisonment,  showing 
by  competent  evidence,  ss  a  ground  for  his 
release,  that  he  was  not,  within  the  mean- 
ing of  the  Constitution  and  laws  of  the 
United  States,  a  fugitive  from  the  justice 
of  the  demanding  state,  and  thereby  over- 
coming the  presumption  to  the  contrary 
arising  from  the  face  of  an  extradition  war- 
Turning  now  to  the  record  of  this  case, 

wo  find  that  the  accused  is  in  custody  un- 
der an  extradition  warrant  which  appears 
upon  ita  face  to  be  warranted  by  the  Con- 
Ostitution  and  laws  of  tbe  United  States. 
£But  we  fail  to  find  evidence  sufficient  to 
*  overcome  the  prima  facie  case  thus  made  by 
that  warrant  It  is  said  that  the  plaintiff 
In  error  was  not  in  the  state  of  Wisconsin 
on  the  day  when  the  alleged  larceny  from 
the  person  of  Hansen  was  committed ;  there- 
fore, it  is  contended,  he  could  not  have  com- 
mitted the  crime  charged,  and  thereafter 
become  a  fugitive  from  the  justice  of  that 
state.  If  the  authorities  of  Wisconsin 
were  bound  by  the  date  named  in  the  requi- 
sition papers,  which  we  do  not  concede  (1 
Fomeroy'e  Archbold,  Crim.  Pr.  &  PI.  363), 
still  the  record  presents  no  such  case  as  is 
contended  for  by  the  accused.  It  was  In- 
cumbent upon  him,  by  competent  proof,  to 
rebut  the  presumption  arising  on  the  face 
of  the  extradition  warrant  and  requisition 
papers  that  he  was  a  fugitive  from  justice 
for  a  crime  committed  in  Wisconsin  on  Sep- 
tember SOth,  1805.    As  already  stated,  no 


bill  of  exceptions  embracing  the  evidence 
was  taken  and  we  cannot,  therefore,  say 
that  the  proofs  established  the  fact  that 
the  accused  was  not  a  fugitive  as  charged, 
as  stated  in   the  warrant  of  arrest. 

It  is  argned,  however,  that  the  affidavits 
accompanying  the  petition  for  habeas  cor- 
pus show  that  the  accused  was  not  in  Wis- 
consin when  the  crime  in  question  was 
alleged  to  have  been  committed.  The  rec- 
ord does  not  justify  us  in  assuming  that 
those  affidavits  were  in  fact  offered  as  evi- 
dence, or  were  used  with  the  consent  of  the 
state  aa  evidence,  or  were  treated  as  evi- 
dence by  tbe  supreme  court  of  Illinois.  It 
is  true  that  the  counsel  for  the  sheriff  usee 
some  language  in  his  brief  which  is  con- 
strued as  admitting  that  the  affidavits  were 
used,  without  objection,  as  evidence.  But 
such  an  apparent  admission  cannot  control 
or  affect  our  decision;  for  whether  the  su- 
preme court  of  Illinois  erred  in  its  final 
judgment  must  be  determined  by  the  record 
before   us. 

But  if  it  be  assumed  that  the  affidavits 
were  accepted  in  the  court  below  as  evi- 
dence, the  result  must  still  be  tbe  same;  for 
the  affidavits  do  not  satisfactorily  establish 
the  fact  that  the  accused  was  absent  from 
Wisconsin  when  the  alleged  crime  In  ques- 
tion was  committed.  The  charge,  aa  set  - 
forth  in  the  requisition  papers,  was  that"* 
ha  committed  the  crime  of  larceny 'from* 
the  person  of  Hansen  on  the  SOth  day  of 
September,  ISOG, — no  particular  hour  of 
that  day  being  mentioned, — while  tbe  affi- 
davits import  nothing  more  than  that  Hc- 
Nichola  waa  at  Chicago  at  1  o'clock  and 
during  the  whole  of  the  afternoon  of  that 
day.  The  affidavits  give  no  account  of  the 
wherabouts  of  McNidiols  during  the  fore- 
noon of  the  day  specified  in  the  papers  ac- 
companying the  requisition  by  the  govern- 
or of  Wisconsin.  We  know,  because  every- 
one knows,  without  the  testimony  of  wit- 
nesses, that  Kenosha,  the  place  of  the  al- 
leged erime,  is  only  a  short  distance— with- 
in not  more  than  one  hour  and  a  half's 
travel,  by  rail — from  Chicago.  It  was  en- 
tirety possible  for  the  accused  to  have 
passed  the  whole  or  a  larger  part  of  the 
forenoon  of  September  SOth  in  that  city, 
and  yet  have  been  in  Chicago  at  I  o'clock 
and  during  the  whole  afternoon  of  the  same 
day.  Bo  that  the  affidavits  relied  on  by  no 
means  prove  the  absence  of  the  accused 
from  Wisconsin  during  the  whole  of  the 
SOth  day  of  September. 

Here,  it  ia  suggested  that  tbe  crime,  if 
committed  at  all,  was  committed  at  t 
o'clock  of  September  SOth,  while  the  affida- 
vits show  that  MeNichoIs  was  at  Chicago 
at  1  o'clock  and  during  the  entire  after- 
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noon  of  that  day.  So  far  as  the  record 
discloses  this  suggestion  finds  no  support 
in  anything  said  or  dons  at  the  hearing  by 
those  who  opposed  the  discharge  of  the  ao- 
cnsed.  The  requisition  papers  do  not  state 
that  the  alleged  crime  was  committed  at  2 
o'clock  or  at  any  other  specified  hour  of 
the  day  named.  The  whole  foundation  for 
the  suggestion  was  an  allegation  in  the  pe- 
tition for  the  writ,  in  this  case,  to  the  ef- 
fect that  the  accused  had  heard  Thomas 
Hansen  testify  in  another  habeas  corpus 
proceeding  that  the  crime  was  committed  at 
2  o'clock  on  the  day  named.  But  the  rec- 
ord does  not  show  that  Hansen  or  any  other 
person  so  testified  in  the  present  case.  In- 
deed, it  does  not  appear  that  anyone  tes- 
tified orally  before  the  court, — not  even 
McNichola.  Upon  the  record  before  us  it 
must  be  taken  that  McNichola  was  charged 
_  with  committing  the  crime  in  question  on 
jj  the  30th  day  of  September,  and  that  he 
•  could  have  been  at  "Kenosha  during  the  fore- 
noon of  that  day,  although  he  may  have 
been,  as  stated  in  the  affidavits,  in  Chicago 
during  the  whole  of  the  afternoon  of  the 
same  day.  So  that  the  accused  entirely 
failed  to  overcome  the  prima  facie  case 
made  by  the  official  documents  before  the 
court  of  his  having  become  a  fugitive  from 
the  justice  of  Wisconsin,  after  committing 


a  crime  against  Its  laws  on  the  30th  day  of 
September,  1905. 

When  a  person  is  held  in  custody  as  a 
fugitive  from  justice  under  an  extradition 
warrant,  In  proper  form,  and  showing  upon 
Its  face  all  that  is  required  by  law  to  be 
shown  as  a  prerequisite  to  its  being  issued, 
he  should  not  be  discharged  from  custody 
unless  it  is  made  dearly  and  satisfactorily 
to  appear  that  he  Is  not  a  fugitive  from  jus- 
tice within  the  meaning  of  the  Constitution 
and  laws  of  the  United  States.  We  may  re- 
peat the  thought  expressed  in  Appleyard's 
Case,  above  cited,  that  a  faithful,  vigorous 
enforcement  of  the  constitutional  and  stat- 
utory provisions  relating  to  fugitives  from 
justice  is  vital  to  the  harmony  and  welfare 
of  the  states,  and  that  "while  a  state  should 
take  care,  within  the  limits  of  the  law,  that 
the  rights  of  its  people  are  protected 
against  illegal  action,  the  judicial  authori- 
ties of  the  Union  should  equally  take  care 
that  the  provisions  of  the  Constitution  be 
not  so  narrowly  interpreted  as  to  enable 
offenders  against  the  laws  of  a  state  to  find 
a  permanent  asylum  In  the  territory  of 
another  state." 

No  error  appearing  In  the  record,  the 
judgment  of  the  Supreme  Court  of  Illinnal 
must  be  affirmed. 

It  is  so  ordered. 
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Appeal    and    error  —  review  —  discre- 
tionary order. 

1.  As  exception  to  the  refusal  of  the 
trial  court  to  reconsider  its  order,  made  on 
defendant'*  motion,  permitting  the  with- 
drawal of  a  plea  in  abatement  and  the  fil- 
ing of  a  plea  In  bar,  and  to  allow  the  trial 
of  the  issue  joined  on  the  plea  in  abate- 
ment) is  not  available  in  the  Federal  Su- 
preme Court. 

Trial  —  question  for  Jury  —  negligence. 

2.  Whether  ft  ia  negligence  to  run  a  street 
ear  at  full  speed  past  a  usual  stopping 
place  when  persons  can  plainly  be  Men 
standing  upon  the  platform  between  the 
Inner  rails,  awaiting  a  car  approaching  from 
the  opposite  direction,  is  a  question  for  the 
jury,  where  the  street  ear  company  bad 
sanctioned  such  a  practice  on  the  part  of 
intending  passengers,  and  the  space  between 
the  raits,  while  wide  enough  to  enable  a 
person  standing  in  the  center  to  escape  in- 
jury, left  but  a  narrow  margin  of  safety. 
Street  railways  —  contributory  negli- 
gence of  Intending  passenger. 

1.  A  person  is  not,  as  a  matter  of  law, 
guilty  of  such  contributory  negligence  in 
fallowing  the  customary  practice  sanc- 
tioned by  a  street  car  company  of  standing 
upon  the  platform  between  the  two  inner 
nils  at  a  usual  stopping  place,  awaiting  an 
approaching  car,  as  precludes  a  recovery  for 
injuries  sustained  from  being  struck  by  a 
'  "*  ~n  by  this  stopping  pis-"  —  """ 


narrow  margin  of  safety,  was  wide  enough 
to  permit  a  person  standing  directly  in  the 
center  to  escape  injury.* 
Proximate   cause  —  contributor jr    negll- 

4.  The   negligence   of   one  who   carelessly 
places  herself  in  a  position  exposed  to  dan- 

E  cannot,  as  matter  of  law,  be  said  to  be 
proximate  cause  of  an  injury,  ff  her 
negligence  was  discovered  in  time  to  avoid 
the  injury  by  the  use  of  reasonable  care, 
and  such  care  was  not  exercised. t 
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IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  directing  a 
verdict  for  defendant  in  an  action  to  re- 
cover damages  for  a  personal  Injury.  Re- 
versed and  remanded,  with  directions  to 
reverse  the  Judgment  of  the  trial  court  and 
remand  the  cause  to  that  court  with  a  dl 

■1M.  Note.— For  eases  In  point  see  vol.  I,  Cent. 


reaUon  to  set  aside  the  verdict  and  award 
a  new  trial. 

Bee  same  case  below,  23  App.  D.  C,  6S1. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Percy  Metager  and  Victor  H. 
Wallace  for  plaintiff  in  error. 

Messrs.  George  P.  Hoover  and  Charles 
A.  Douglas  for  defendant  in  error.  * 

*Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court: 

This  is  a  writ  of  error  to  the  court  of 
appeals  of  the  District  of  Columbia.  The 
plaintiff  in  error  brought  an  action  to  re- 
cover damages  for  personal  injuries  which 
she  alleged  were  suffered  by  her  through 
the  negligence  ot  the  defendant  in  error,  a 
corporation  operating  an  electric  street  rail- 
way. The  defendant  pleaded  in  abatement 
that  the  plaintiff  was,  at  the  time  of  bring- 
ing action,  an  infant  under  the  age  of 
twenty-one  years.  Issue  was  joined  on  the© 
plea.  Thereafter  the 'defendant,  on  mo-> 
tion  and  payment  of  the  costs,  was  per- 
mitted to  withdraw  this  plea  and  file  a  plea 
in  bar.  When  the  case  came  for  trial  at 
a  later  term  the  plaintiff  tendered  back  the 
costs  and  moved  the  court  to  reconsider  its 
order  that  the  plea  in  abatement  might  be 
withdrawn  and  the  plea  in  bar  filed,  and 
that  the  trial  proceed  upon  the  issue  joined 
on  the  plea  in  abatement  To  the  refusal 
to  grant  these  motions  the  plaintiff  ex- 
cepted. This  exception  requires  no  further 
consideration  than  that  given  to  it  in  the 
court  below,  and  is  overruled. 

The  plafntiff  then  introduced  testimony 
in  support  of  her  declaration,  and  at  the 
close  of  this  testimony  the  judge  presiding 
at  the  trial  directed  a  verdict  for  tlu  de- 
fendant. The  plaintiff  excepted  to  the  or- 
der of  the  court  and  her  exception  was 
overruled  by  the  court  of  appeals,  and  is 
now  here  for  our  consideration.  The  ques- 
tion is  whether  there  was  evidence  which, 
with  the  inferences  reasonably  to  be  drawn 
from  it,  tended  to  prove  all  the  essentia) 
elements  of  the  plaintiff's  cause  of  action. 

Without  reciting  all  the  testimony,  which 
is  set  forth  in  full  in  the  opinion  of  the 
court  of  appeals,  the  facts  disclosed  by  it 
may  be  stated  in  narrative  form.  The 
plaintiff,  a  young  woman,  had  lived  and 
worked  In  Riverdale,  Maryland,  for  about  a 
year  before  the  accident.  During  that  time 
she  had  frequently  traveled  to  Washington 
on  the  defendant's  ears.  It  was  the  custom 
of  persons  who  traveled  from  Riverdale  to 
Washington  on  the  defendant's  railway  to 
board  the  cars  from  what  was  called  the 
platform  near  the  station  of  the  Baltimore 
ft  Ohio  Railroad.  At  that  point  there  are 
two  tracks  of  the  defendant,  running  north 
and  south.     The  distance  between  the  inner 
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rails  of  the  two  tracks  was  7  feet,  10 
inches.  The  steps  of  the  cars  projected  2 
feet,  2  inches  beyond  the  tracks,  leaving, 
when  two  cars  passed  each  other  at  this 
point,  a  clear  space  between  them  of  3  feet, 
0  inches,  so  that,  as  one  of  the  plaintiff's 
witnesses   said,   "there  was  ample  roo 

stand  if  you  were  thinking  what  you   

o  doing."     The    platform    extended    30    feet 

•  lengthwise  along  the  tracks.  *  It  consisted 
of  boards  laid  on  the  ground  and  sleepers 
and  parallel  with  the  tracks.  It  covered 
the  apace  between  the  tracks  and  the  rails 
of  the  tracks  and  the  width  of  two  boards 
beyond  the  outside  tracks.  A  road  ran  west 
of  and  near  the  tracks.  West  of  the  trades 
there  was  "a  kind  of  sink,"  and  those  board- 
ing the  cars  for  Washington  from  that  side 
had  "to  stand  out  in  the  mud  or  in  that 
hole  to  get  on  the  car."  The  cars  to  Wash- 
ington ran  on  the  west,  and  the  cars  from 
Washington  ran  on  the  east,  track.  It  was 
ths  custom  of  persons  taking  the  Washing- 
ton car  to  board  it  from  the  east  side,  stand- 
ing on  the  platform  between  the  trucks,  and 
the  doors  of  the  cars  were  opened  to  receive 
them  from  that  side;  sometimes,  however, 
■uch  passengers  entered  from  the  west  side. 
The  purpose  for  which  the  platform 
originally  constructed  was  not  shown,  but  it 
was  used  in  the  manner  stated  and  for  the 
passage  of  persons  and  vehicles.  One  stand' 
ing  on  the  platform  at  this  point  could  see 
or  be  seen  for  a  distance  of  at  least  a  quar- 
ter of  a  mile  north  or  south.  On  the  even- 
ing of  September  29,  1900,  the  plaintiff 
came  to  this  place  to  take  ths  car  for 
Washington,  lie  hour  was  not  stated,  hot 
It  was  light  enough  to  recognise  a  person 
«  hundred  yards  away.  The  plaintiff  testi- 
fied that  she  remembered  nothing  from  the 
time  she  left  her  house  until  shs  recovered 
consciousness  In  the  hospital;  but  from 
other  testimony  it  appears  that,  as  the  car 
for  Washington  approached  from  the  north, 
she  went  to  the  platform  and  stood  between 
the  tracks.  There  wen  other  persons  in- 
tending to  take  the  car,  one  of  whom  stood 
near  her  and  also  between  the  tracks.  As 
the  car  for  Washington  cams  from  the 
north,  another  of  defendant's  cars  came 
from  the  south.  The  Washington  ear  slowed 
down  and  came  to  a  stop  just  as  the  latter 
car,  without  stopping,  ran  by  "at  a  rapid 
rate  of  speed,"  as  one  witness  Baid,  or  "12 
to  15  miles  an  hour,"  as  another  witness 
said.  No  one  saw  exactly  what  happened 
to  the  plaintiff,  who  was  standing  near 
ths  north   end   of   the   platform,   but   the 

«.  sound    of    "a    shock"    was    heard,    and    the 
'   §  plaintiff    was    found    unconscious    between 

*  the  tracks,  10  or  15 'feat  north  of  the  north 
sod  of  the  platform.  It  may  be  inferred 
(hat  she  was  struck  by  the  rapidly  ps  suing 


car  bound  north,  which  did  not  come  to  a 
stop,  as  one  witness  said,  for  one  or  two 
hundred  feet  beyond  the  platform. 

If,  upon  these  facts,  reasonable  men 
might  fairly  reach  the  conclusion  that  the 
plaintiff,  while  herself  in  the  exercise  of  due 
care,  was  injured  by  the  negligence  of  ths 
defendant,  the  case  should  have  been  sub- 
mitted to  the  jury,  Warner  ▼.  Baltimore 
St,  O.  R.  Co.  168  U.  S.  339,  42  L.  ed.  401, 
IS  Sup.  Ct  Eep.  08.  That  the  plaintiff 
was  injured  by  being  hit  by  the  car  run- 
ning north  does  not  admit  of  doubt.  We 
need  not  delay  at  that  point,  but  may  pro- 
ceed at  once  to  the  other  aspects  of  ths 
case.  The  plaintiff  had  come  to  a  place 
where  passengers  had  habitually  boarded 
the  defendant's  cars.  The  defendant  had 
encouraged  and  invited  persons  to  enter  its 
cars  going  south  from  the  spans  between 
the  tracks,  by  opening  the  doors  and  receiv- 
ing them  from  that  side.  It  was  a  placet 
which,  in  itself,  was  perfectly  safe,  unless 
mads  otherwise  by  the  manner  in  which  the 
defendant  used  the  east  track  for  the  pas- 
sage of  cars.  Ths  plaintiff,  therefore,  waa 
not  a  trespasser  nor  a  mere  traveler  upon 
the  highway.  It  is  not  important  to  deter- 
mine whether  she  had  become  a  passenger. 
Intending  to  became  a  passenger,  she  had 
corns  to  a  place  recognized  by  the  practice 
of  the  defendant  as  a  convenient  and  suit- 
able one  from  which  to  enter  the  car,  and 
the  ear  stopped  to  receive  her.  The  defend- 
ant owed  her  an  affirmative  duty.  It  waa 
bound  to  use  that  care  fot  her  protection 
which  was  reasonably  required  in  view  of 
the  situation  in  which  she  had,  at  the  de- 
fendant's invitation,  placed  herself,  of  ths 
purpose  for  which  she  waa  there,  of  the  ap- 
proach of  the  car  which  shs  was  intending 
to  enter,  and  of  the  dangers  to  be  appre- 
hended from  contact  with  a  rapidly  moving 
if,  propelled  by  mechanical  power.  A  jury 
tight  well  say  that,  under  such  circum- 
stances, reasonable  care  demanded  the  exer- 
cise of  the  utmost  viltgance,  foresight,  and 
precaution.  The  motorman  of  the  north- 
bound ear  could  see  plainly  that  the  car  for 
Washington  was  about  to  stop,  and  that 
passengers  were  standing  upon  the  spaces 
■between  the  tracks,  intending  to  enter  it* 
He  might  readily  have  understood  that  the 
noise  of  the  transit  of  the  two  can  would 
ingled,  and  that  those  who  intended 
to  enter  the  other  car  would  naturally  di- 
rect their  attention  to  it,  and  might  fail 
notice  the  approach  of  his  own  car.  In 
int  of  fact,  the  motorman  took  no  pre- 
caution whatever;  he  assumed  that  those 
who  wen  standing  on  the  platform  would 
take  can  of  themselves,  and  ran  his  car 
by  them  at  fall  speed  a*  if  oblivious  of  their 
We  think,  as  the  court  of  ■#■ 
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peal*  held,  that  from  the  evidence  the  jury 
might  have  found  that  the  defendant  we* 
negligent-  The  question  whether  the  plain- 
tiff heraelf  wu  guilty  of  contributory  negli- 
genee  piesenta  somewhat  greater  difficulty. 
There  was  room  to  stand  between  the  two 
ears  and  escape  contact  with  either, 
the  margin  of  eafety  wu  narrow  and  left 
Utile  allowance  for  the  infirmities  of  man- 
kind. In  the  confusion  of  two  care  ap- 
proaching from  opposite  directions  it  ii 
too  much  to  expect  nice  calculation*  of  dis- 
tances. It  la  not  to  be  wandered  at  that  In 
the  attempt  to  escape  the  one  the  plaintiff 
fell  fool  of  the  other.  The  same  wltneas 
(Mm— If  standing  on  the  platform  between 
the  track*)  who  said  that  "there  was  ample 
room  to  *tand  if  you  were  thinking  about 
what  yon  were  doing"  alao  said;  "I 
realised  that  I  would  have  to  hold  myself 
strictly  in  the  center  of  the  two  tracks." 
We  think  that  the  plaintiff,  if  she  wu  right- 
ly where  she  was,  was  not,  as  a  matter  of 
haw,  guilty  of  negligence  in  failing  to  ap- 
preciate accurately  the  boundaries  of  the 
narrow  cone  of  safety  which  the  defendant's 
conduct  had  left  to  her.  The  3  feet,  0 
incite*  width  of  the  dear  platform  cannot 
fairly  be  considered  without  taking  into 
account  the  dangers  which  infested  the 
border*  upon  each  side.  A  platform  which 
would  be  wide  enough  for  a  child  to  walk 
In  safety  from  the  base  of  the  Wuhington 
monument  to  the  steps  of  the  Capitol,  if 
derated  to  extend  from  the  summit  of  one 
to  the  dome  of  the  other,  would  imperil  the 
passage  of  the  man  of  steadiest  nerve.  Nor 
awns  the  plaintiff  necessarily  wanting  in 
gdw  care  by  taking  her  place  between  the 
*  tracks.  It  was  the  usual  place  from  which 
entrance  to  the  Washington  oar  WU  made. 
It  was  safe  enough  under  ordinary  circum- 
stances. It  wu  made  unsafe  only  by  rea- 
son of  the  defendant's  negligent  act  in  run- 
ning another  car  rapidly  by.  The  plaintiff 
had  the  right  to  assume  that  the  defendant 
would  not  commit  such  an  act  of  negligence, 
and  that,  when  it  stopped  one  ear  and  there- 
by invited  her  to  enter  it,  it  would  not  run 
another  rapidly  by  the  place  of  her  en- 
trance and  put  her  in  peril.  We  think 
that  it  cannot  be  said,  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  That  issue,  with  the  others 
In  the  sue,  should  have  been  submitted  to 
the  jury  with  appropriate  instructions. 
Nor  is  ft  dear  that,  even  If  the  plaintiff 
was  not  free  from  fault,  her  negligence  was 
the  proximate  cause  of  the  injury.  If  she 
carelessly  placed  herself  in  a  position  ex- 
posed to  danger,  and  it  was  discovered  by 
the  defendant  in  time  to  have  avoided 
the  injury  by  the  use  of  reasonable  ear*  on 
its  part,  and  the  defendant  failed  to  use 
28  8.  □.— «. 


sueh  earn,  that  failure  might  be  found  to 
be  the  sole  cause  of  the  resulting  injury. 
Inland  ft  Seaboard  Coasting  Co.  v.  Tolson, 
139  U.  S.  BS1,  35  L,  ed.  270,  11  Sup,  Ct. 
Rep.  653;  Grand  Trunk  R.  Co.  v.  Ives, 
114  U.  S.  406,  429,  38  L.  ed.  466,  493,  12 
Sup.  Ct  Rep.  679;  Washington  ft  O.  R.  Co. 
v.  Harmon  (Washington  ft  G.  R.  Co.  v. 
Tobriner)  147  U.  8.  671,  583,  37  h.  ed.  284, 
289,  13  Sup.  Ct.  Rep.  667;  Tuff  r.  Warman, 
S  C.  B.  N.  8.  573;  Radley  v.  London  ft  N. 
W.  R.  Co.  L.  A.  1  App.  Cu.  754;  Tkomp. 
Neg.  Sd  ed.  ||  238,  239;  Pollock,  Torts, 
6th  ed.  pp.  441  to  447,  inclusive. 

llis  judgment  is  reversed  and  the  can* 
remanded  to  the  Court  of  Appeals,  with  di- 
rections to  reverse  the  judgment  of  the 
Supreme  Court  of  the  District  of  Columbia, 
and  remand  the  cause  to  that  court  with  a 
direction  to  set  ulde  the  verdict  and  award 
a  new  trial. 


(207  U.  8.  HO) 
THOMAS  POLE,  William  I.  Moody,  Jima* 
L.   Long,  et  al., 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION OF  NEW  YORK  and  Mutual 
Reserve  Life  Insurance  Company. 

Constitutional  law  — impairing  contract 
obligation*. 

1.  Contract  obligations  between  an  asso- 
ciation insuring  lives  upon  the  eo-operativ* 
plan  and  its  members  are  not  unconstitu- 
tionally Impaired  by  the  reorganization  of 
such  association  u  a  mutual  level  premium 
company,  pursuant  to  N.  Y.  Laws  1901, 
chap.  722,  under  a  new  name  and  without 
the  consent  of  the  members,  because  such 
statute  provides  that  outstanding  assess- 
ment contract*  shall  be  appraised  as  lia- 
bilities as  if  they  were  one-year  term  in* 
surance  at  the  ages  attained. 
Constitutional  law  — impairing  contract 

obligations  —  reserved  right  to  repeal 
or  amend. 

2.  The  power  to  amend  or  repeal,  reserved 
by  the  state  Constitution  In  force  when  an 
association  insuring  lives  upon  the  co-opera- 
tive plan  was  incorporated  under  general 
law,  will  sustain,  as  against  an  objection 
founded  on  the  contract  clause  of  the  Fed- 
eral Constitution,  so  much  of  N.  Y.  Law! 
1901,  chap.  722,  u  authorized  the  reor- 
ganisation of  such  association  under  a  new 
name  a*  a  mutual  level  premium  company 
without  the  consent  of  the  members,  al- 
though the  association  may  have  been  In- 
solvent and  the  scheme  of  reincorporation 
may  have  been  devised,  and  legislation  au- 
thorizing it  procured,  by  It*  officers  with 
the  intent  to  defraud  the  member*. 
Constitutional  law  —  due  process  of  law. 

3.  Vested  rights,  privileges,  or  property 
rights  of  the  members  of  an  association  in- 
suring lives  upon  the  co-operative  plan  are 
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the  reorganization  of  such  association  ■ 


Argued  November  11,  1907.     Decided  De- 
cember 2,   1907. 

ON  A  CERTIFICATE  from  the  United 
Statu  Circuit  Court  of  Appeal*  for 
the  Second  Circuit  presenting  questions  as 
to  whether  contract  obligations  were  Im- 
paired or  due  process  of  law  denied  by  the 
reorganization  of  an  association  insuring 
lives  upon  the  co-operative  plan  as  a  mu- 
tual level  premium  company,  under  a  new 
name,  and  without  the  consent  of  the  mem- 
bers.    Answered  in  the  negative. 

Statement  by  Mr.  Justice  Moody: 
In  this  case  the  circuit  court  of  appeals 
for  the  second  circuit  certified  certain  ques- 
tions of  law  upon  which  it  desired  instruc- 
tion. Such  part  of  the  statement  accom- 
panying the  questions  as  we  And  material 
and  the  questions  themselves  follow: 

The  above-named  appellants  filed  their 
bill  in  equity  in  the  United  States  circuit 
court  for  the  southern  district  of  New  York, 
praying  for  the  appointment  of  a  receiver 
of  both  defendants,  the  winding  np  of  both 
defendants,  an  accounting  to  ascertain  the 
interest  of  complainants  and  all  other  policy 
holders  of  Mutual  Reserve  Fund  Life  As- 
sociation in  the  assets  of  Mutual  Reserve 
h  Life  Insurance  Company,  and  the  marshal- 
•  ing*and  distribution  of  said  assets.  A  final 
decree  was  entered  by  the  circuit  court  sus- 
taining a  demurrer  of  the  defendant  to 
the  amended  bill  of  complaint  and  dismiss- 
ing the  bill.  From  that  decree  the  com- 
plainants  have  appealed  to  this  court. 

The  amended  bill  of  complaint  alleges 
the  existence  of  the  following  facts: 

The  complainants  became  members  and 
policy  holders  of  the  said  association  re- 
spectively on  various  dates  from  18S0  to 
1900.  The  policy  of  each  complainant  Is 
made  a  part  of  the  bill  and  also  the  ap- 
plication for  insurance  of  two  of  the  com- 
plainants. The  material  provisions  of  the 
policies  and  applications  are  hereto  annexed 
as  exhibits  1  and  2.  Said  association  be- 
came a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  York. 
It  was  originally  organized  in  1881,  under 
the  corporate  name  of  Mutual  Reserve  Fund 
Life  Association  of  New  York,  under  chap- 
ter 267,  Laws  of  1876,  entitled  "An  Act  for 
the  Incorporation  of  Societies  and  Clubs  for 


Certain  Lawful  Purposes.''  The  original 
certificate  of  incorporation  stated  the  ob- 
jects and  business  of  the  company  to  be 
"the  mutual  benefit  of  ourselves  and  all 
others  who  may  become  members  of  the  so- 
ciety, by  providing  benefits  for  families  and 
others  dependent  upon  such  members  by 
means  of  voluntary  contributions  to  meet 
exigencies  occurring  from  time  to  time,  and 
to  provide  a  fund  for  the  common  and  ex- 
elusive  benefit  of  all  members.''  In  1883 
the  association  reincorporated  under  chap- 
ter 17S,  Laws  of  1883,  entitled  "An  Act  to 
Provide  for  the  Incorporation  and  Regula- 
tion of  Co-operative  or  Assessment  Life  and 
Casualty  Insurance  Associations  and  So- 
cieties." Its  amended  charter  or  certificate 
of  incorporation,  filed  in  1883,  after  recit- 
ing the  desire  of  the  corporation  to  rein- 
corporate under  said  act  of  1883,  provided: 
"First.  We  do  hereby  express  our  inten- 
tion to  form  an  organization  for  the  trans- 
action of  life  insurance  upon  the  co-opera- 
plan. 


"Fourth.  The  mode  and  manner  In  which;; 
the  corporate  'powers  granted  are  to  be* 
exercised  are  by  issuing  certificate  of  mem- 
bership, policy,  or  other  evidence  of  in- 
terest to,  and  promise  or  agreement  with, 
its  members,  whereby,  upon  the  decease  of 
member,  money  or  other  benefit,  charity, 
relief,  or  aid  is  to  be  paid,  provided,  or 
rendered*  by  said  corporation  or  associa- 
tion to  the  legal  representative  of  such 
member,  or  to  the  beneficiary  designated  by 
such  member,  which  money,  benefit,  charity, 
relief,  or  aid  are  derived  from  voluntary 
donations,  or  from  admission  fees,  dues, 
and  assessments,  or  some  of  them,  collected 
or  to  be  collected  from  the  members  there- 
of or  members  of  a  class  therein,  and  in- 
terest and  accretions  thereon,  or  rebates 
from  amounts  payable  to  beneficiaries 
or  heirs,  and  wherein  the  paying,  providing, 
or  rendering  of  such  money  or  other  benefit, 
charity,  relief,  or  aid  is  conditioned  upon 
the  same  being  realized  in  the  manner  afore- 
said; and  wherein  the  money  or  other  bene- 
fit, charity,  relief,  or  aid  so  realized  is  ap- 
plied to  the  uses  and  purposes  of  said  cor- 
poration or  association,  and  the  expenses 
of  the  management  and  prosecution  of  its 
said  business." 

The  existence  and  corporate  powers  of  the 
association  under  the  name  of  Mutual  Re- 
serve Fund  Life  Association  of  New  York 
continued  from  that  time  unchanged  un- 
til April  17th,  1602.  On  that  date  a 
declaration  and  amended  charter  of  the 
said  association  was  filed  under  and  pur- 
suant to  the  provisions  of  chapter  722, 
Laws  of  1901,  which  act  was  an  amendment 
of  |  62  of  chapter  600,  Laws  of  1892,  known 
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as  tlw  insurance  lav  of  the  state  of  New 
York.  This  amended  charter  of  1802 
adopted  and  filed  pursuant  to  a  resolution 
of  the  board  of  directors  of  the  said  i 
elation,  adopted  by  more  than  a  majority 
of  said  board.  The  declaration  and  amended 
charter  was  duly  certified  by  the  attorney 
general  of  the  state  to  be  In  accordance 
with  the  requirement!  of  law,  and  the  state 
superintendent  of  insurance  issued  his  cer- 
tificate of  the  filing  of  such  declaration  and 
amended  charter,  and  consented  to  the  trans- 
action of  the  business  of  insurance  by  the 
2  said  Mutual  Reserve  Fond  Life  Insurance 
?  Company  as*in  said  amended  charter  pro- 
vided. The  material  provisions  of  said 
declaration  and  amended  charter  are  as 
follows: 

"This  fa  to  certify  that  the  Mutual  Re- 
serve Fund  Life  Association,  a  corporation 
originally  organised  under  and  by  virtue 
of  chapter  807  of  the  laws  of  1876,  and 
incorporated  and  transacting  business 
der  chapter  ITS  of  the  Laws  of  188S  of  the 
state  of  New  York,  and  the  laws  amenda- 
tory thereof  and  supplementary  thereto,  has 
duly  accepted  the  provisions  of  the  act  of 
the  legislature  of  the  state  of  New  York, 
being  chapter  690  of  the  Laws  of  1692, 
known  as  the  insurance  law,'  and  the 
amendments  thereto,  and  in  conformity 
with  the  same  haa  duly  adopted  the  follow- 
ing amended  charter: 

"Article  1. 

The  name  of  the  corporation  shall  be 

'Mutual  Reserve  Life  Insurance  Company. 

"Article  3. 
The  business  of  the  company  shall  be 
Insurance  noon  the  lives  or  the  health  of 
persons  and  all  and  every  insurance  apper- 
taining thereto,  the  making  of  endowments, 
aad  the  granting,  purchasing,  and  dispens- 
ing of  annuities,  such  kind  of  insurance  be- 
ing authorised  under  subd.  1  of  |  70  of 
the  insurance  law.' 

"Article  4. 

"Bee.  4.  The  present  by-laws  of  the  cor- 
poration, which  form  part  of  its  contracts 
with  its  members,  shall  continue  to  be  the 
by-laws  of  the  company  unless  or  until  the 
same  shall  be  revised  or  amended  In  the 
manner  therein  provided. 

"Article  6. 
"See.  1.  The  company  shall  have  no  capi- 
tal stock,  but  shall  be  a  mutual  company. 

"Article  8. 

m     The  company   shall  be  entitled  to  have 

•  and   enjoy   all    the 'rights,   privileges,   and 

provisions    of   existing   laws    which    might 

be  included  in  the  charter  and   enjoyed  by 


it.  If  it  were  originally  incorporated  under 
'the   insurance   law*   of   this   state." 

The  consent  of  the  policy  holders  to  this 
amendment  of  the  defendant's  charter  was 
not  obtained,  and  no  meeting  of  policy  hold- 
ers was  called  for  that  purpose.  The  com- 
plainants had  no  notice  of  said  amendment 
until  June  2d,  1B02,  on  which  date  com- 
plainants received  the  following  notice: 

Note  Change  of  Name. 
Make  checks  and  money  orders  payable  to 
Mutual  Reserve  life  Insurance  Company. 

On  April  17,  1902,  Mutual  Reserve  Fund 
Life  Association  reincorporated  as  a  mutual 
level  premium  company,  under  the  title  of 
Mutual  Reserve  Life  Insurance  Company. 
Attention  is  called  to  this  change  of  name 
and  to  the  accompanying  report  of  the  re- 
cent examination  of  the  corporation  by  the 
superintendent  of  insurance  of  the  state  of 
New  York,  which  shows  a  surplus  over 
liabilities  of  (1406,88(5.48. 

This  reincorporation,  while  insuring  the 
stability  of  the  company,  makes  no  change 
In  your  policy. 

Charles  W.  Camp,  Secretary. 

The  bill  suggests  no  irregularity  or  de- 
fect in  the  procedure  by  which  the  amend- 
ment of  the  charter  in  1902  was  affected, 
other  than  that  the  consent  of  the  policy 
holders  was  not  obtained. 

It  is  further  alleged  that  said  company  . 
was  organized  about  the  1 7th  of  April,  1902, 
by  the  then  officers  and  directors  of  the 
respondent  Mutual  Reserve  Fund  Life  As- 
sociation, without  authority  from  and  with- 
out the  knowledge  or  consent  of  complain- 
ants or  the  other  members  and  policy  hold- 
ers of  said  association,  and  without  cor- 
porate action  by  said  members  and  policy 
holders,  and  that  complainants  and  the 
other  members  of  the  association  were  not 
advised  of  the  organization  of  the  company 
until  on  or  about  June  2,  1902,  when  theyw 
received  a  printed  slip  notifying  them  that  JJ 
the  said  association 'had  reincorporated  un-* 
der  the  name  "Mutual  Reserve  Life  Insur- 
ance Company." 

The  amended  bill  then  alleges  that  at  the 
time  of  the  organization  of  said  company 
the  association  was,  and  for  a  considerable 
time  had  been,  insolvent,  its  liabilities  being 
in  excess  of  the  value  of  its  assets  by  a 
large  amount,  and  that  the  insolvency  of 
the  association  was  known  to  the  officers 
and  directors  thereof,  and  that  the  officers 
and  directors,  headed  by  Frederick  A.  Burn- 
,  president  of  the  association,  well 
knowing  the  insolvency  of  the  association, 
devised  the  scheme  for  the  incorporation  of 
respondent  Mutual  Reserve  Life  Insur- 
ance Company,  and  procured  legislation  in- 
tended to  authorize  the  same,  with  the  ob- 
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ject  »nd  for  the  purpose  of  secretly  and 
fraudulently  "depriving  complainants  and 
the  other  members  and  policy  holder!  of 
respondent  association  of  their  membership 
rights  and  privileges,  and  of  abridging  the 
same,  and  that  by  their  said  course  in  the 
premises  said  officers  and  directors  sought 
and  intended  to  defraud  the  complainants 
and  the  members  and  policy  holders  of  said 
association  generally,  and  sought  and  in- 
tended to  deprive  them  of  their  rights  as 
members  and  policy  holder*,  or  cause  a 
forfeiture  of  the  tame.'' 

Complainants  in  their  amended  bill  al- 
lege "that  said  law,  chapter  722  of  the 
Laws  of  New  York  of  1901,  if  its  effect  and 
meaning  be  such  aa  to  authorize  the 
pretended  reorganization  and  reincorpora- 
tion of  the  respondent  association  by  the  of- 
ficers and  directors  thereof  without  due 
notice  to  and  without  the  knowledge  and 
consent  of  complainants  or  any  of  the  n 
bera  and  policy  holders  of  respondent  i 
ciation  ...  Is  in  contravention  and 
violation  of  |  10,  article  1,  of  the  Constitu- 
tion of  the  United  States,  which  prohibits 
any  state  from  enacting  a  law  'impairing 
the  obligation  of  contracts,'  and  complain- 
ants invoice  and  rely  upon  said  provision 
of  the  Constitution  of  the  United  States, 
and  say  that  under  said  provision  of  the 
e  Constitution  of  the  United  States  said  law 
jj  Is  unconstitutional,  invalid,  and  void." 
■  And  complainants*  further  allege  that  said 
law  of  the  state  of  New  York,  if  given  the 
construction,  meaning,  and  effect  aforesaid, 
is  in  contravention  and  violation  of  those 
provisions  of  the  Constitution  of  the  United 
States  and  of  the  state  of  New  York  which 
provide  that  "no  person  shall  be  deprived  of 
his  property  without  due  process  of  law," 
in  this, — that  they  deprive  the  complainants 
and  the  Other  members  and  policy  holders 
of  respondent  association  of  their  vested 
rights  and  privileges  and  of  their  property 
rights  under  their  contracts  and  agree- 
ments with  respondent  association  without 
due  process  of  law,  and  complainants,  as 
citizens  and  residents  of  the  state  of  Ten- 
nessee and  nonresidents  of  the  state  of  New 
York,  invoke  the  provisions  of  article  14 
of  the  Amendments  to  the  Constitution  of 
the  United  States,  and,  upon  advice  of  coun- 
sel, allege  and  charge  that  said  law  of  the 
state  of  New  York,  if  given  the  force,  mean- 
ing, and  effect  aforesaid,  is  in  violation  of 
those  clauses  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  which 
provide  that  "no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 


The  circuit  court  of  appeals  desire*  fa* 
struct  ion  upon  the  following: 
Questions. 

"1.  Does  the  amended  bill  of  complaint 
disclose  that  any  contract  obligations  be- 
tween complainants  and  the  defendant 
Mutual  Reserve  Fund  Life  Association  were 
impaired  by  the  incorporation  of  the  Mutual 
Reserve  Life  Insurance  Company  in  1002, 
pursuant  to  the  provisions  of  chapter  722, 
Laws  1901,  of  the  state  of  New  York,  and 
the  transfer  to  said  company  of  the  assets, 
properties,  and  membership  of  the  Mutual 
Reserve  Fund  Life  Association* 

"2.  Does  the  amended  bill  of  complaint!, 
disclose  and  show  that  chapter  722,  Lawsg 
of  1901,  of  the  state  of  New  York,  was-in* 
violation  of  article  1,  f  10,  of  the  Constitu- 
tion of  the  United  States,  as  impairing  tha 
obligations  of  a  contract  between  the  de- 
fendant Mutual  Reserve  Fund  Life  Associa- 
tion and  complainants,  in  so  far  as  it  au- 
thorized the  reincorporation  of  said  asso- 
ciation as  the  Mutual  Reserve  Life  In- 
surance Company  I 

"8.  Does  toe  amended  bill  of  complaint 
disclose  that  chapter  722,  Laws  of  1901, 
of  the  state  of  New  York,  is  in  violation  of 
the  provisions  of  article  14  of  the  Amend- 
ments to  the  Constitution  of  the  United 
State*,  in  this, — that  the  reincorporation 
of  the  Mutual  Reserve  Fund  Life  Associa- 
tion as  the  Mutual  Reserve  Life  Insurance 
Company,  and  the  changes  in  the  charter 
powers  and  franchises  of  the  corporation, 
have  the  effect  of  depriving  complainants 
of  their  property  without  due  process  of 
law,  and  of  their  vested  contract  rights  and 
privileges,  and  of  their  property  rights 
under  their  contracts  and  agreements  with 
respondent  association  T 

"4.  Does  the  amended  bill  of  complaint 
disclose  that  chapter  722,  Laws  of  1901, 
of  the  state  of  New  York,  was  in  violation 
those  provisions  of  article  14  of  the 
Amendments  to  the  Constitution  of  the 
United  States,  which  provides  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  the 
citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws  I" 

issrs.  William  Hepburn  Russell,  D. 
L.  Snodgrass,  Cam  the rs  Effing,  R.  P. 
Jackson,  William  Beverly  Window,  and 
Daniel  M.  Miera,  for  Polk  et  ul. 

Messrs.  Frank  IT.  Piatt  and  Sewell  X 
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•     *  Mr.  Justice  Moody  delivered  the  opinion 
Of  the  court: 

The  Hutu*]  Reserve  Fund  Life  Associa- 
tion of  New  York  (hereinafter  called  the 
„  "association")  wu  originally  Incorporated 
*J  under  chapter  207  of  the  Laws  of  New 
■  York  of  1875.  The  certificate  «of  incorpora- 
tion stated  the  purpose!  of  the  association 
to  be  to  provide  "benefits  for  families  and 
others  dependent  .  .  .  by  means  of 
voluntary  contributions  ,  .  .  and  to  pro- 
Tide  a  fund  for  the  common  and  exclusive 
benefit  of  all  members.'"  In  1883  the  as- 
sociation reincorporated  under  chapter  175, 
Laws  of  1883,  and  while  this  charter  wu  in 
Existence  the  complainants  became  mem- 
bers and  policy  holders.  That  law  provided 
for  the  incorporation  and  regulation  of  co- 
operative and  assessment  life  and  casualty 
insurance  associations,  and  the  charter  of 
the  association  stated  the  business  to  be 
conducted  as  "the  transaction  of  life  in- 
surance upon  the  co-operative  or  assessment 
plan."  The  law,  as  will  presently  be 
shown,  was  subject  to  alteration  or  repeal. 
In  1892  an  act  known  as  the  insurance  law 
(chapter  88  of  the  General  Laws)  was 
passed,  repealing  previous  laws  upon  the 
subject  of  insurance,  and  expressed  to  be 
"applicable  to  all  corporations  authorised 
by  law  to  make  insurances."  Section  62  of 
this  act,  as  amended  by  chapter  722  of  the 
Laws  of  1901,  is  as  follows: 

"See.  62.  Reorganizations  of  Existing 
Corporations  and  Amendment  of  Certifi- 
cates,—  Any  domestic  corporation  existing 
or  doing  business  at  the  time  this  chapter 
takes  effect  may,  by  a  vote  of  a  majority  of 
Its  directors  or  trustees,  accept  provisions 
of  this  chapter  and  amend  its  charter  to 
conform  with  the  same,  upon  obtaining  the 
consent  of  the  superintendent  of  insurance 
thereto  in  writing;  and  thereafter  it  shall 
be  deemed  to  have  been  incorporated  under 
this  chapter,  and  every  such  corporation, 
in  reincorporating  under  this  provision, 
may,  for  that  purpose,  so  adopt,  in  whole 
or  fat  part,  a  new  charter,  in  conformity 
herewith,  and  include  therein  any  or  all 
provisions  of  its  existing  charter,  and  any 
or  all  changes  from  its  existing  charter,  to 
cover  and  enjoy  any  or  all  the  privileges 
and  provisions  of  existing  laws  which  might 
be  so  included  and  enjoyed  if  it  were 
originally  incorporated  thereunder;  and  it 
shall,  upon  such  adoption  of  and  after  ob- 
taining the  consent,  as  in  this  section  be- 
a  fore  provided,  to  such  charter,  and  filing 
JJ'the  same  and  the  record  of  adoption  and 
*  consent  in  the  office  of  the  •superintendent 
of    Insurance,   perpetually    enjoy   the    samel 


as  and  be  such  corporation,  and  which  la 
declared  to  be  a  continuation  of  such  cor- 
poration which  existed  prior  to  such  re- 
incorporation; and  the  offices  therein,  which 
shall  be  continued,  shall  be  filled  by  the 
respective  incumbents  for  the  periods  for 
which  they  were  elected,  and  all  others  shall 
be  filled  in  the  same  manner  by  such  amend- 
ed charter  provided.  Every  domestic  In- 
surance corporation  may  amend  Its  char- 
ter or  certificate  of  incorporation  by  in- 
serting therein  any  statement  or  matter 
which  might  have  been  originally  inserted 
therein;  and  the  same  proceedings  shall  be- 
taken upon  the  presentation  of  such  amend- 
ed charter  or  certificate  to  the  superintend- 
ent of  Insurance,  as  are  required  by  this 
chapter  to  be  taken  with  respect  to  aa 
original  charter  or  certificate;  and  if  ap- 
proved by  the  superintendent  of  insurance 
and  his  certificate  of  authority  to  do  busi- 
ness thereunder  is  granted,  the  corporation 
shall  thereafter  be  deemed  to  possess  the 
same  powers  and  be  subject  to  the  same 
liabilities  as  if  such  amended  charter  or 
certificate  had  been  its  original  charter  or 
certificate  of  incorporation,  bnt  without 
prejudice  to  any  pending  action  or  proceed- 
ing or  any  rights  previously  accrued.  This 
section  snail  apply  to  insurance  corpora- 
tions organized  under  or  subject  to  article 
0  of  the  insurance  law  as  well  as  to  in- 
surance corporations  organized  under  sps- 
cial  charters  or  articles  2  and  10  of  the  in- 
surance law;  all  contracts,  policies,  and 
certificates  issued  by  such  corporations  prior 
to  accepting  the  provisions  of  this  chapter 
shall  be  valued  as  one-year  term  insurance) 
at  the  ages  attained,  excepting  when  such 
contracts,  policies,  or  certificates  shall  pro- 
vide for  a  limited  number  of  specified  pre- 
miums or  for  specified  surrender  values,  in 
which  case  they  shall  be  valued  as  pro- 
vided in  article  2,   !   84,  of  tile  insurance 

Following  strictly  the  provisions  of  this 
section,  the  association  accepted  the  pro- 
visions of  the  insurance  law,  amended  it* 
charter,  and  became  entitled  to  all  the 
privileges  of  the  law  as  if  it  had  been  origi- 
nally incorporated  thereunder,  in  the 
amendments  to  the  charter  the  name  of  thegj 
association  was  -changed  to  "Mutual  Re-* 
serve  Life  Insurance  Company"  (herein- 
after called  the  "company"),  and  the  busi- 
ness of  the  company  was  stated  to  be  "in- 
surance upon  the  lives  or  the  health  of  per- 
sons, and  all  and  every  insurance  apper- 
taining thereto,  the  making  of  endow- 
ments, and  the  granting,  purchasing,  and 
dispensing  of  annuities."  The  effect  of  this 
was  to  broaden  the  business  from  that  of 
merely  co-operative  and  assessment  life  in- 
to life  insurance  of  every  kind.     It 


.Google 


70 


£8  SUPREME  COURT  REPORTER. 


Oor.  Tax, 


b  conceded  that  whmt  mi  dona  was  within 
the  authority  conferred  by  the  statute,  and 
the  subject  for  our  consideration  ia  whether 
any  of  the  right*  secured  to  the  complain- 
ants by  the  Constitution  of  the  United 
States  have  been  impaired. 

The  first  question  certified  is  whether  the 
incorporation  of  the  company  and  the  trans- 
fer to  It  of  the  assets,  property,  and  mem- 
bership of  the  association  impaired  any 
contract  obligations  between  the  association 
and  the  complainants.  This  question  pos- 
sibly implies  that  by  the  reincorporation  an 
entirely  new  corporation  was  created,  to 
which  the  property  of  the  old  corporation 
was  transferred.  But  the  question  must  be 
interpreted  with  the  aid  of  the  statement 
of  facts  which  accompanies  it.  An  examina- 
tion of  the  facta  and  of  the  statute  shows 
that  there  was  simply  a  reorganization  of 
an  existing  corporation,  and  not  the  crea- 
tion of  a  new  one.  The  title  of  the  section 
is,  "Reorganizations  of  existing  corporations 
and  amendment  of  certificates."  It  au- 
thorises an  existing  eorporation  by  rote 
of  its  directors  to  accept  the  provision*  of 
the  chapter  and  amend  its  charter.  It  pro- 
Tides  expressly  that  the  corporation,  with 
its  added  powers  and  revised  charter,  shall 
be  a  "continuation  of  anch  eorporation 
which  existed  prior  to  such  reincorpora- 
tion." This,  perhaps,  makes  superfluous 
the  saving  of  "pending  action  or  proceed- 
ing or  any  right*  previously  accrued"  which 
the  section  cautiously  insures.  The  decla- 
ration filed  by  the  directors,  and  certified 
by  the  attorney  general  to  be  in  conformity 
with  law,  recites  that  the  association  "has 
^duly  accepted  the  provisions"  of  the  insur- 
Sance  law,  and  "duly  adopted  the  following 
•  amended  charter."  The  corporation  *waa 
not  changed  to  a  stock,  but  continued  as  a 
mutual,  company.  The  change  of  name  can- 
not control  the  significance  of  these  facta. 
We  answer  this  and  the  other  questions 
upon  the  assumption,  therefore,  that  the 
old  eorporation  was  still  in  existence,  un- 
der a  new  name,  and  with  added  powers, 
but  with  unchanged  membership,  and  bound 
to  perform  all  its  existing  obligations. 
Upon  this  view  ft  Is  impossible  to  say  that 
any  of  the  contract  obligations  of  the  as- 
sociation to  the  complainants  have  been  Im- 
paired by  the  reorganization.  This  was  the 
view  apparently  accepted  by  the  company, 
who,  in  its  notice  to  Its  members,  said: 
This  reincorporation,  while  insuring  the 
stability  of  the  company,  makes  no  change 
in  your  policy."  It  is  contended,  however, 
that  the  last  clause  of  the  section,  which 
it  applicable  to  associations  for  insurance 
under  the  co-operative  or  assessment  plan, 
affects  the  contracts  of  the  old  members  by 
converting  them   into  one-year-term  insur- 


ances at  the  ages  attained.  But,  a*  we  un- 
derstand this  clause,  it  has  no  effect  upon 
the  contracts  of  insurance,  but  la  designed 
for  a  totally  different  purpose.  It  simply 
prescribes  a  standard  by  which  the  lia- 
bilities on  the  assessment  contracts  must  be 
appraised.  The  superintendent  of  insurance 
is  charged  with  the  duty  of  deciding  wheth- 
er the  assets  of  insurance  compsnies  bear 
such  a  relation  to  their  liabilities  that  it  is 
safe  to  allow  them  to  continue  in  business. 
A  very  large  part  of  the  liabilities  of  any 
insurance  company  is  upon  outstanding 
contracts  of  Insurance,  not  due  and  there- 
fore not  capable  of  exact  measurement. 
Such  liabilities  can  only  be  estimated  or 
"valued.*'  Section  84  of  the  insurance  law 
provides  for  the  method  of  estimating  or 
valuing  the  liability  on  ordinary  life  poli- 
cies, but  that  method  seems  inapplicable  to 
assessment  policies.  In  any  event,  the 
legislature  determined  that,  when  an  assess- 
ment company  was  allowed  to  engage  in 
other  kinds  of  life  insurance,  its  outstand- 
ing policies  should  be  appraised  as  liabili- 
ties as  if  they  were  "one -year-term  insur- 
ance at  the  ages  attained."  This  does  not 
make  them  such  in  fact,  or  authorize  theH 
company,  in  its  dealings  with  the  policy™ 
holder,  to-treat  them  as  such.  The  stat-* 
utory  appraisement  of  the  policies  for  book- 
keeping purposes  no  more  affects  the  rights 
of  the  members  under  their  contracts  than 
the  account  of  stock  of  a  merchant  would 
affect  the  rights  of  his  creditors.  The  first 
question  must  be  answered  in  the  negative. 
The  second  question  certified  is  whether 
the  law  of  1901,  so  far  as  it  authorized  the 
reincorporation  of  the  association,  was  in 
violation  of  the  clause  of  the  Constitution 
forbidding  a  state  from  passing  a  law  im- 
pairing the  obligation  of  contracts.  A  simi- 
lar question  was  before  the  court  in  Wright 
v.  Minnesota  Hut.  L.  Ins.  Co.  193  U.  S. 
667,  48  L.  ed.  832,  24  Sup.  Ct.  Rep.  MB, 
where  It  was  held  that  a  law  of  Minnesota, 
authorising  an  assessment  Insurance  com- 
pany to  change  its  business  to  that  of  in- 
surance upon  a  regular  premium  basis,  was 
not  in  violation  of  this  provision  of  the 
Constitution.  The  reasoning  of  the  court 
in  that  case  need  not  be  repeated.  It  is 
conclusive  upon  this  question,  unless  the 
case  at  bar  can  be  distinguished  from  ft. 
The  complainants  seek  to  distinguish  the 
case  in  several  respects,  which  must  be 
noticed.  First,  ft  is  said  that  in  the  Wright 
Case  the  power  of  amendment  of  the  arti- 
cles of  association  was  reserved  in  the  arti- 
cles of  association,  while  no  such  reserva- 
tion exists  here.  But  the  Constitution  of 
New  York,  In  force  since  1848,  contain* 
this  provision:  "Corporations  may  be 
formed  under  general  laws;   but  shall  not 
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bo  mated  by  special  set,  except  for  mu- 
nicipal purposes,  and  In  cases  where,  in  the 
judgment  of  the  legislature,  the  objects  of 
the  corporation  cannot  be  attained  under 
genera]  lam.  All  general  late*  and  special 
acts  patted  pursuant  to  thUt  motion  may  be 
altered  from  time  to  time  or  repealed." 
[Art.  9,  i  1.]  A  constitutional  provision 
of  the  state  of  Michigan  in  substantially 
the  same  worda  was  held  to  authorize  Im- 
portant changes  in  the  articles  of  associa- 
tion of  an  insurance  company  incorporated 
under  a  general  law.  Looker  v.  Maynard, 
179  U.  S.  46,  48  L.  ed.  79,  21  Sup.  Ct.  Rep. 
21,  There  ft  wm  said,  page  52:  "The  ef- 
fect of  such  a  provision,  whether  contained 
In  an  original  act  of  incorporation,  or  in  a 
_  constitution  or  general  law,  subject  to  which 
jj  a  charter  is  accepted,  is,  at  the  least,  to 
•  reserve  to  the  legislature  the  power*to  make 
any  alteration  or  amendment  of  a  charter 
■abject  to  tt,  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant, 
or  an;  right  vested  under  the  grant,  and 
which  the  legislature  may  deem  necessary 
to  carry  into  effect  the  purpose  of  the 
grant,  or  to  protect  the  rights  of  the  public 
or  of  the  corporation,  its  stockholders  or 
creditors,  or  to  promote  the  due  adminis- 
tration of  its  affairs.'*  This  case  shows  that 
It  Is  immaterial  whether  the  power  to  alter 
the  charter  Is  reserved  in  the  original  act 
of  incorporation,  or  in  the  articles  of  asso- 
ciation under  a  general  law,  or  in  a  con- 
stitution in  force  when  the  incorporation 
under  a  general  law  is  made,  as  in  the  case 
at  bar.  Second.  It  is  said  that  in  the 
Wright  Case  the  change  was  made  by  the 
majority  of  the  members  of  the  association, 
while  in  the  case  at  bar  it  was  made  by  a 
majority  of  the  directors  without  the  con- 
sent of  the  members.  But  in  each  case  the 
change  was  made  in  conformity  with  the 
provisions  of  the  law  authorizing  it,  and,  if 
the  legislature  has  the  constitutional  power 
to  authorise  the  change  by  the  vote  of  a 
majority  of  the  members,  it  has  the  power 
to  authorize  the  change  by  a  vote  of  a  ma- 
jority of  the  directors.  The  rights  of  a 
protesting  member  are  no  more  impaired 
in  one  case  than  in  the  other.  Next,  it 
is  ssid  that  distinctions  may  be  based  upon 
the  allegations  in  this  case  that  the  associa- 
tion was  insolvent,  and  that,  knowing  this, 
its  officers  devised  the  scheme  of  reincorpo- 
ration and  procured  legislation  authorizing 
It,  with  the  intent  to  defraud  the  members. 
That  the  corporation  was  solvent  was  em- 
phasized by  the  court  in  the  Wright  Case, 
bat  nothing  in  the  decision  of  the  constitu- 
tional question  turned  upon  that.  It  would 
Introduce  a  new  uncertainty  into  the  taw 
il  the  constitutionality  of  statutes  were  to 
be  judged  by  the  motive*  and  purposes  of 


those  who  persuaded  the  legislature  to  en- 
act them.  We  are  unable  to  conceive  of  any 
possible  bearing  that  these  allegations,  il 
accepted  a*  true,  could  have  on  the  consti- 
tutional questions  certified  to  us,  or  to  re- 
gard them  as  creating  any  real  and  substan- 
tial distinction  between  the  case  before  us 
and  the  Wright  Case.  On  the  authority  of  h 
that  case,*  therefore,  the  second  question? 
must  be  answered  in  the  negative. 

The  other  two  questions  certified  inquire 
whether  the  law  under  which  the  reincor- 
poration was  made,  or  the  reincorporation 
and  changes  in  power  made  under  its  pro- 
visions, are  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  These  questions  do  not  require  sep- 
arate or  detailed  consideration.  As  applied 
to  the  facts  of  this  case,  they  are  practically 
dealt  with  in  the  discussion  which  has  pre- 
ceded. It  is  not  suggested  that  any  rights 
secured  to  the  complainants  by  the  14th 
Amendment  were  violated  in  any  other  man- 
ner than  by  the  reincorporation  of  the  as- 
sociation without  the  consent  of  its  mem- 
bers, the  change  in  and  addition  to  its  pow- 
ers, and  the  consequent  effect  upon  the  con- 
tract rights  of  the  complainants  and  upon 
their  relation  to  the  corporation.  But  It 
has  been  shown  that  the  contract  rights  of 
the  complainants  have  not  been  affected  by 
the  reincorporation,  and  the  same  reason- 
ing that  leads  to  the  conclusion  that  the 
changes  in  the  charter  powers,  made  under 
the  reserved  powers  of  the  state,  do  not  vio- 
late the  contract  clause  of  the  Constitution, 
is  apt  to  show  that  they  do  not  violate  the 
14th  Amendment.  In  fact,  the  only  sugges- 
tion of  a  violation  of  the  14th  Amendment 
made  to  us  Is  that  the  reincorporation,  un- 
der the  circumstances  of  this  case,  deprived 
the  complainants  of  their  vested  rights  and 
privileges  and  property  rights  under  their 
contracts,  without  due  process  of  law. 
Since  the  incorporation  has  deprived  the 
complainants  of  no  vested  rights,  privileges, 
or  property,  the  contention  fails. 

The  whole  argument  of  the  complainants 
upon  these  constitutional  questions,  though 
enveloped  in  many  words  and  presented  in 
divers  forms,  rests  upon  a  single  proposi- 
tion. That  proposition  is  that  they,  having 
become  members  of  an  association  insuring 
lives  upon  the  co-operative  and  assessment 
plan,  and  being  therefore,  in  a  sense,  both 
insurers  and  insured,  have  a  vested  right 
that  the  association  shall  not,  without  their% 
consent,  engage  in  other  kinds  of  insurance,* 
which  may  and*probab!y  will  indirectly  af-* 
feet,  for  better  or  worse,  their  relations  to 
it.  The  trouble  with  this  proposition  is 
that  it  was  made  and  denied  in  the  Wright 
Case. 

We  have  confined  our  consideration  strict- 
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ly  to  the  eonstltutfonal  questions  certified. 
It  may  be  that  the  complainants'  rights 
under  their  contracts  hare  not  been  observed 
by  the  company  or  that  they  have  otherwise 
been  unlawfully  Injured.  These  queatic 
an  not  before  us. 

The  questions  are  severally  answered  In 
the  negative. 

(10T  U.  S.  284) 

AMERICAN   TOBACCO   COMPANY,  PUT. 
in  Err., 

EMIL  WERCKMEISTER,  Deft  in  Err. 

Copyright  —  inscribing   notice   on   orig- 
inal painting. 

1.  Inscribing  the  copyright  notice  npon 
the  published  copies  without  placing  inch 
inscription  upon  the  original  painting  sat- 
isfies the  requirement  of  U.  S.  Rev.  Stat. 
I  4902,  aa  amended  by  the  act  of  June  ?" 
1874  (18  Stat  at  L.  78,  chap.  301,  U.  _. 
Comp.  Stat  1901,  p.  1411),  that  such  notice 
shall  be  inserted  in  the  several  copies  of 
•very  edition  published,  on  the  title  page 
or  the  page  immediately  following,  If  it  be 
*  book;  or,  if  a  map,  chart,  musical  com- 
position, print,  eat,  engraving,  photograph, 
painting,  drawing,  chromo,  statuary,  or 
model  or  design  intended  to  be  perfected  and 
completed  as  a  work  of  the  fine  arts,  upon 

of  the  aub- 
e  mounted. 
Copyright— transfer  of  right. 

2.  A  complete  transfer  of  the  properly 
right  of  copyright  existing  in  an  original 
painting,  and  not  a  mere  license  or  personal 

Erivllege,  must  be  deemed  intended  by 
istrament  executed  by  the  artist,  reciting 
that,  for  a  named  consideration,  he  trans- 
fer* the  copyright  in  hia  painting,  where 
there  is  no  evidence  of  any  intention  on  his 
part  to  retain  any  further  interest  in  this 


Copyright  —  who     may     take     out  — •  as- 
signs. 

5.  An  artist  may,  before  publication  of 
hit  painting,  assign,  Independently  of  the 
ownership  of  the  painting  itself,  the  right 
or  privilege  of  taking  out  the  copyright  se- 
cured by  U.  S.  Rev.  Stat.  |  4952.  as  amend- 
ed by  the  act  of  March  3,  1891  (26  Stat, 
at  L.  1106,  chap.  565,  U.  8.  Comp.  Stat 
1001,  p.  3406),  to  the  "author,  inventor,  de- 
signer, or  proprietor  .  .  .  and  the  exec- 
utors, administrators,  or  assigns  of  any 
Buch  person." 

Copyright  —  publication. 

4.  Entering  an  original  painting  with  the 
copyright  reserved  at  an  exhibition  of  the 
Roy  si  Academy,  whose  by-laws  prohibit 
copying,  is  not  such  a  publication  as  de- 
feats the  right  to  take  out  a  copyright  in 
such  painting-t 
Appeal  and  error  — objection  — When  to 

6.  An  objection  to  the  form  of  remedy 


cornea  too  late  to  be  available  In  an  appel- 
late court  when  first  made  on  a  motion  for 
new  trial  after  verdict. 
Constitutional  law—  searches  and  set*- 

nres— due  process  of  law. 

6.  Constitutional  rights  of  a  corporate  de- 
fendant in  an  action  for  the  forfeiture  of 
infringing  copies  of  a  painting  protected  by 
copyright  are  not  violated  by  the  admission 
in  evidence  of  the  replevin  proceedings  un- 
der which  such  infringing  copies  were 
Be i zed,  over  the  objection  that,  by  such  pro- 
oeed Inge,  rights  under  the  4th  and  6th 
Amendments  to  the  Federal  Constitution 
were  invaded. 

[No.  88.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  South- 
ern District  of  New  York  for  the  forfeiture 
of  certain  infringing  copies  of  a  painting 
protected  by  copyright    Affirmed. 

See  same  case  below,  76  O.  0.  A.  647, 
140  Fed.  375. 

Statement  by  Mr.  Justice  Day!  <§ 

'This  is  a  writ  of  error  to  the  circuit  court* 
of  appeals  for  the  second  circuit  seeking 
reversal  of  a  judgment  affirming  the  judg- 
ment of  the  United  States  circuit  court  for 
the  southern  district  of  New  York  in  fa- 
vor of  the  defendant  in  error,  adjudging 
him  to  be  entitled  to  the  possession  of  1190 
sheets,  each  containing  a  copy  of  a  certain 
picture  called  "Chorus,"  the  same  represent- 
ing a  company  of  gentlemen  with  filled 
glasses,  singing  in  chorus.  The  painting 
the  work  of  an  English  artist  W.  Den- 
dy  Sadler,  The  defendant  in  error  claimed 
to  be  the  owner  of  a  copyright  taken  out 
under  the  law  of  the  United  States. 

The  judgment  was  rendered  under  author- 
ity of  |  4965,  as  amended  March  2,  18&5 
( [28  SUt.  at  L.  905,  chap.  194]  U.  a  Comp. 
Stat.  1901,  p.  3414). 

In  January,  1894,  by  agreement  between 
the  artist  and  Werckmeister,  the  defendant 
rror,  It  was  agreed  that  the  painting 
should  be  finished  by  March  1,  and  then 
sent  to  Werckmeister  to  be  photographed  § 
and  returned  to  Sadler  in  time  to* exhibit** 
at  the  Royal  Academy  in  1894.  The  paint- 
ing was  sent  to  Werckmeister  at  Berlin, 
where  it  was  received  on  March  8,  1894, 
was  returned  to  Sadler  in  London  on 
March  22,  1894.    On  April  2,  1894,  the  art- 
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1st  Sadler  executed  uid  delivered  the  follow- 
ing Instrument: 

I  hereby  transfer  the  copyright  in  my 
picture  "Chorus"  to  the  Photographische 
Geaellachaft,  Berlin  (The  Berlin  Photo- 
graphic Company),  for  the  sum  of  £200. 
London,  April  2,  1804. 

(Signed)  W.  Dendy  Sadler. 

Werckmeister  was  a.  citizen  of  the  Ger- 
man Empire,  doing  business  in  Berlin,  Ger- 
many, under  the  trade  name  of  "Photo 
graph is  eke  Gesellschaft"  and  did  business 
in  New  York  city  under  the  name  of  the 
"Berlin  Photographic  Company." 

The  Photograph ische  Geaellachaft  of  Ber- 
lin, by  letter  dated  March  31,  1804,  received 
on  April  10,  1804,  deposited  the  title  and 
description  of  the  painting  and  a  photo- 
graph of  the  same  In  the  office  of  the  Libra- 
rian of  Congress,  the  intention  being  to  ob- 
tain a  copyright  under  the  act  of  Congress. 
[Kev.  Stat  4956]  U.  8.  Comp.  Stat.  1001, 
p.  3407.  After  the  painting  was  returned 
to  London  it  was  exhibited  by  Sadler  at  the 
exhibition  of  the  Royal  Academy  at  London, 
and  was  there  on  exhibition  for  about  three 
months;  the  exhibition  opening  the  first 
Monday  of  May  and  closing  the  first  Mon- 
day of  August,  1804.  The  exhibition  waa 
opened  to  the  public  on  week  days,  from  8 
A.  U.  to  7  p.  U.  upon  the  payment  of  the  ad- 
mission fee  of  1  shilling,  and  during  the  last 
week  was  open  evenings,  the  entrance  charge 
being  S  pence.  There  was  a  private  view 
for  the  preas  on  May  2,  and  on  May  3  up  to 
1  o'clock,  and  the  remainder  of  the  day  was 
for  the  Royal  private  view.  There  was  also 
a  general  private  view  on  May  4.  The  mem- 
bers and  the  associate  members  of  the  Royal 
Academy  and  the  artists  exhibiting  at  the 
exhibition  and  their  families  were  en- 
titled at  all  times  to  free  admission,  and 
they,  as  well  aa  the  public,  visited  the  exhi- 
bition in  large  numbers. 

During  the  time  that  the  painting  was 
a  shown  at  the  exhibition  it  was  not  inscribed 
■  as  a  copyright,  nor  were  any  words'thereon 
Indicating  a  copyright,  nor  on  the  substance 
on  which  it  waa  mounted,  nor  on  the  frame, 
as  required  by  the  copyright  act  ([18  Stat 
at  L.  78,  chap.  301]  U.  S.  Comp.  Stat.  1901, 
p.  3411),  if  the  original  painting  Is  within 
the  requirements  of  the  law  in  this  respect. 
The  painting,  while  on  exhibition,  was 
for  sale  at  the  Royal  Academy,  but  with  the 
copyright  reserved,  which  reaervation  waa 
entered  in  the  gallery  sale  book.  The  by- 
laws of  the  Royal  Academy  provided  "that 
HO  permission  to  copy  works  on  exhibition 
shall  on  any  account  be  granted."  The  rea- 
sons for  the  by-law,  as  it  appears  upon  min- 
utes of  the  Academy,  are  as  follows: 


"That  so  much  properly  In  copyright  be- 
ing intrusted  to  the  guardianship  of  the 
Royal  Academy,  the  council  feel  themselves 
compelled  to  disallow,  in  future,  all  copying 
within  their  walla  from  pictures  sent  for 
exhibition." 

The  photogravures  of  the  painting  were 
placed  on  sale  in  June,  189*,  or  in  the  au- 
tumn of  1894;  those  photogravures  were  in* 
scribed  with  the  notice  of  copyright. 

Mr.  Sadler,  the  artist,  afterwards,  in  Oc- 
tober, 1809,  sold  the  painting  to  a  Mr.  Cot- 
terel,  residing  in  London,  England,  since 
which  time,  so  far  as  has  been  shown,  it  baa 
been  hanging  in  the  dining  room  of  the 
house  of  that  gentleman. 

On  June  20,  1902,  Werckmeister  com 
menced  an  action,  by  the  service  of  a  sum- 
mons, against  the  American  Tobacco  Com- 
pany, plaintiff  in  error,  and  on  the  same 
day  a  writ  of  replevin  was  issued  out  of  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  directed  to 
the  marshal  of  the  same  district,  requiring 
him  to  replevin  the  chattels  described  in  an 
annexed  affidavit.  Under  the  writ  the  mar- 
shal seised  upon  the  premises  of  the  Ameri- 
can Tobacco  Company  203  pictures.  On 
July  23,  1902,  Werckmeister  caused  another 
writ  of  replevin  to  issue  out  of  the  same 
court,  directed  to  the  marshal  of  the  west- 
ern district  of  Nsw  York,  under  which  writ 
the  marshal  seized  993  pictures. 

An  amendment  to  the  complaint  set  forth 
the    seizure   of    the    pictures.     The  copies 
seized  were  adjudged  to  be  forfeited  to  the 
plaintiff,  Werckmeister,  and  to  be  of  the  4 
value  of  $1,010.  » 

*  The  judgment  rendered  in  the  circuit  • 
court  was  taken  upon  error  to  the  United 
States  circuit  court  of  appeals  and  there 
affirmed.  76  C.  C.  A.  047,  146  Fed.  376. 
The  present  writ  of  error  is  prosecuted  to 
reverse   the  judgment  of  the  court  of  ap- 

Mr.  William  A.  Jenner  for  plaintiff  In 
Mr.  Antonio   Knantli   for  defendant  in 


•Mr.   Justice   Day   delivered   the   opinion? 
of  the  court: 

This  case  involves  Important  questions 
under  the  copyright  laws  of  the  United 
States,  upon  which  there  has  been  diversity 
of  view  in  the  Federal  courts. 

Before  taking  up  the  errors  assigned  ft 
may  aid  in  the  elucidation  of  the  questions 
involved  to  briefly  consider  the  nature  of 
the  property  in  copyright  which  it  is  the 
object  of  the  statutes  of  the  United  States 
to  secure  and  protect  A  copyright,  as  the 
term  Imports,  involves  the  right  of  public*- 
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tiou  and   reproduction  of  works  of  art  or 

literature.     A  copyright,  ma  defined  by  Bon- 

H  Tier1*  Law  Dictionary,  Raw  lea's  edition,  vol- 

g  nme  1,  p.  430,  is:     "The  exclusive  privilege, 

•  secured  according  to  certain  legal 'forms,  of 
printing,  or  otherwise  multiplying,  publish- 
ing, and  Tending  copies  of  certain  literary 
or  artistic  productions."  And  farther,  say* 
the  ume  author,  "the  foundation  of  all 
rights  of  this  description  ia  the  natural  do- 
minion which  everyone  baa  over  his  own 
ideas,  the  enjoyment  of  which,  although  they 
are  embodied  In  visible  forme  or  characters, 
he  may,  if  he  chooses,  confine  to  himself  or 
impart  to  others."  That  ia,  the  law  recog- 
nizee the  artistic  or  literary  productions  of 
intellect  or  genius,  not  only  to  the  extent 
which  ia  involved  in  dominion  over  and  own- 
ership of  the  thing  created,  but  also  the  in- 
tangible estate  in  such  property  which 
arises  from  the  privilege  of  publishing  and 
selling  to  others  copies  of  the  thing  pro- 
There  was  much  contention  In  England  as 

to  whether  the  common  law  recognized  this 
property  in  copyright  before  the  statute  of 
Anne;  the  controversy  resulting  in  the  de- 
cision In  the  House  of  Lords  in  the  case  of 
Donaldson  v.  Becket,  4  Burr,  2408,  the  re- 
sult of  the  decision  being  that  a  majority 
of  the  judges,  while  in  favor  of  the  common- 
law  right,  held  the  same  had  been  taken 
away  bv  the  statute.  See  Wheaton  v.  Peters, 
8  Pet.  581-688,  8  L.  ed.  10M-I070;  Holmes 
t.  Hurst,  174  U.  S.  82,  43  L.  ed.  904,  19  Sup. 
Ct.  Rep.  006. 

In  this  country  it  is  well  settled  that  prop- 
erty Id  copyright  Is  the  creation  of  the  Fed- 
eral statute  passed  lu  the  exercise  of  the 
power  vested  In  Congress  by  the  Federal 
Constitution  in  article  1,  I  8,  "to  promote 
the  progress  of  aclence  and  useful  arts  by 
securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective writings  and  discoveries."  See  8 
Pet  SSI,  supra;  Banks  v.  Manchester,  126 
U.  S.  244,  252,  32  L.  ed.  42S,  428,  9  Sup. 
Ct  Rep.  36;  Thompson  v.  Hubbard,  131  U. 
S.  123,  161,  33  L.  ed.  76,  86,  S  Snp.  Ct  Rep. 
710. 

Under  this  grant  of  authority  a  series  of 
statutes  bars  been  passed,  having  for  their 
object  the  protection  of  the  property  which 
the  author  has  in  the  right  to  publish  his 
production,  the  purpose  of  the  statute  being 
to  protect  this  right  in  such  manner  that  the 
author  may  have  the  benefit  of  this  property 
for  a  limited  term  of  years.  These  statutes 
_  should  ha  given  a  fair  and  reasonable  con- 

•  struetlon  with  a  view  to  effecting  such  pur- 

•  pose.  *  The  first  question  presented  in  oral 
argument  and  upon  the  briefs  involves  the 
construction  of  |  4002  as  amended   (U.  S. 


Comp.  Stat  1901,  p.  3411),  which  Is  as  fol- 

"That  no  person  shall  maintain  an  action 
for  the  infringement  of  his  copyright  unless 
he  shall  give  notice  thereof  by  inserting  in 
the  several  copies  of  every  edition  published, 
on  the  title  page  or  the  page  immediately 
following,  if  It  be  a  book;  or  if  a  map,  chart, 
musical  composition,  print,  out,  engraving, 
photograph,  painting,  drawing,  chromo,  stat- 
ue, statuary,  or  model  or  design  intended  to 
be  perfected  and  completed  as  s  work  of  the 
fine  arte,  by  inscribing  upon  soma  visible 
portion  thereof,  or  of  the  substance  on  which 
the  same  shall  be  mounted,  the  following 
words,  via.:     'Entered  according  to  act  of 

Congress,  in  the  year ,  by  A.  B.  in  the 

office  of  the  Librarian  of  Congress,  at  Wash- 
ington ;'  or,  at  his  option,  the  word  'copy' 
right,'  together  with  the  year  the  copyright 
was  entered,  and  the  name  of  the  party  by 
whom  it  was  taken  out,  thus:  'Copyright 
18—,  by  A.  B.' " 

It  is  the  contention  of  the  plaintiff  in 
error  that  the  original  painting  was  not  In- 
scribed as  required  by  the  act,  and  there- 
fore no  action  can  be  maintained,  and  It  is 
insisted  that  the  inscription  upon  the  pho- 
togravures offered  for  sale  la  not  sufficient 

It  must  be  admitted  that  the  language  of 
the  statute  is  not  so  clear  as  it  might  be, 
nor  have  the  decisions  of  the  courts  been 
uniform  upon  the  subject.  In  Werckmefs- 
ter  v.  Pierce  k  B.  Hfg.  Co.  03  Fed.  44B, 
Judge  Putnam  held  that  the  failure  to  In- 
scribe the  copyright  notioe  upon  the  original 
painting  did  not  affect  the  copyright  That 
judgment  was  reversed  by  the  circuit  court 
of  appeals  for  the  first  circuit  by  a  divided 
court  18  C.  C.  A.  431,  33  U.  8.  App.  390, 
72  Fed.  54. 

In  the  case  of  Werckmeister  t.  American 
Lithographic  Co.  142  Fed.  827,  Judge  Holt 
reached  the  same  conclusion  as  Judge  Put- 
nam, and  fn  the  case  at  bar  the  circuit  court 
of  appeals  for  the  second  circuit  approved^ 
of  tbe  reasoning  of  Judges  Putnam  and  Holt® 
and  disagreed  with  tbe  majority  of  *tha* 
judges  of  the  circuit  court  of  appeals  for 
the  first  circuit. 

Looking  to  the  statute,  it  ia  apparent  that 
if  read  literally  the  words  "inscribed  on 
some  visible  portion  thereof,"  etc.,  apply  to 
the  antecedent  terms  "maps,  charts,  musical 
composition,  print  cut,  engraving,  photo- 
graph, painting,"  etc.,  and  the  words  of  the 
first  part  of  the  sentence,  requiring  notice 
to  be  inserted  in  the  several  copies  of  every 
edition  published,  apply  literally  to  the  title 
page  or  the  page  immediately  following,  If 
it  be  a  book. 

But  in  construing  a  statute  we  are  not  al- 
ways confined  to  a  literal  reading,  and  may 
consider  its  object  and  purpose,  the  thing! 
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with  which  it  la  dealing,  and  the  condition 
of  affairs  which  led  to  its  enactment,  io  as 
to  effectuate  rather  than  destroy  the  spirit 
and  force  of  the  law  which  the  legislature 
intended  to  enact. 

It  is  true,  and  the  plaintiff  in  error  cites 
authorities  to  the  proposition,  that  where 
the  words  of  an  act  are  clear  and  unambigu- 
ous they  will  control.  But,  while  seeking  to 
gain  the  legislative  intent  primarily  from 
the  language  used,  we  must  remember  the 
objects  and  purposes  sought  to  be  attained. 

We  think  it  was  the  object  of  the  statute 
to  require  this  inscription,  not  upon  the 
original  painting,  map,  photograph,  draw- 
ing, etc.,  but  upon  those  published  copies 
concerning  which  it  is  designed  to  convey 
information  to  the  public  which  shall  limit 
the  use  and  eircunucribt  the  rights  of  the 

As  we  have  seen,  the  purpose  of  the  copy- 
right law  is  not  so  much  the  protection  of 
the  possession  and  control  of  the  visible 
thing,  as  to  secure  a  monopoly  having  a  lim- 
ited time,  of  the  right  to  publish  the  pro- 
duction which  is  the  result  of  the  inventor's 
thought. 

We  have  been  cited  to  no  case,  nor  can  we 
find  any  direct  authority  in  this  court  upon 
the  question.     But  the  opinion  of  Mr.  Jus- 
tice Miller  in  Bui  tow-Giles  Lithographic  Co. 
r.  Sarony.   Ill   U.  B.  83,  28  L.  ed.  3*0,  4 
Sup.  Ct.  Rep.  279,  is  pertinent.     The  court 
there  considered  whether  Congress  had  the 
4  constitutional  right  to  protect  photographs 
|5  and  negatives  by  copyright,  and  the  second 
■  assignment  of'error  relates  to  the  sufficiency 
of  the  words  "Copyrighted  1892  by  N.  Sar- 
ony, "  when  the  oopyright  was  the  property 
of  Napoleon  Sarony.    In  treating  this  ques- 
tion the  learned  judge  used  this  very  sug- 
gestive language  (111  U.  S.  p.  SS) : 

"With  regard  to  this  latter  question,  it 
Is  enough  to  say  that  the  object  of  the  stat- 
ute Is  to  give  notice  of  the  copyright  to  the 
public,  by  placing  upon  each  copy,  in  some 
visible  shape,  the  name  of  the  author,  the 
existence  of  the  claim  of  exclusive  right, 
and  thi)  date  at  which  this  right  was  ob- 
tained." 

If  the  contention  of  the  plaintiff  in  error 
be  sustained  the  statute  is  satisfied  only 
when  the  original  map,  chart,  etc.,  or  paint- 
ing is  inscribed  with  the  notice,  and  this 
is  requisite  whether  the  original  painting  is 
ever  published  or  not.  We  think  this  con- 
struction ignores  the  purpose  and  object  of 
the  act,  which  Mr.  Justice  Miller  has  said' 
in  the  language  just  quoted,  is  to  give  no- 
tice of  the  copyright  to  the  public, — that  is, 
to  the  persons  who  buy  or  deal  with  the  pub- 
lished thing. 

It  is  insisted  that  there  is  reason  for  the 
distinction  in  the  statute  between  books,  and 


maps,  charts,  paintings,  etc.,  In  that  a  book 
can  only  be  published  In  print  and  becomes 
known  by  reading,  while  paintings,  draw- 
ings, etc.,  are  published  by  inspection  and 
observation. 

It  may  be  true  that  paintings  are  pub- 
lished In  this  way,  but  they  are  often  sold 
to  private  Individuals  and  go  into  private 
collections,  whilst  the  copies,  photographs, 
or  photogravures,  may  have  a  wide  and  ex- 
tended sale. 

It  would  seem  clear  that  the  real  object 
of  the  statute  is  not  to  give  notice  to  the 
artist  or  proprietor  of  the  painting  or  the 
person  to  whose  collection  it  may  go,  who 
need  no  information,  but  to  notify  the  publls 
who  purchase  the  circulated  copies  of  the 
existing  copyright,  in  order  that  their  own- 
ership may  be  restricted. 

There  docs  not  seem  to  be  any  purpose  In 
requiring  that  an  original  map,  chart,  or 
painting  shall  be  thus  inscribed,  while  there  B 
is  every  reason  for  requiring  tie  copies  ofg 
editions-published  to  bear  upon  their  foes* 
the  notice  of  the  limited  property  which  a 
purchaser  may  acquire  therein. 

This  construction  of  the  statute  which  re- 
quires the  inscription  upon  the  published 
copies  is  much  strengthened  hy  the  review 
of  the  history  of  copyright  legislation  which 
is  contained  in  Judge  Putnam's  opinion  in 
Werckmeister  v.  Fierce  4B.  Mfg.  Co.  63  Fed. 
445;  that  legislation,  before  the  statute  of 
1874,  in  which  paintings  were  for  tbe  first 
time  introduced,  shows  the  uniform  require- 
ment of  notice  upon  copies.  The  apparent 
incongruities  In  the  statute,  in  the  light  of 
its  history,  have  grown  up  from  enlarging 
the  scope  of  the  law  from  time  to  time  by 
the  introduction  of  new  subjects  of  copyright 
and  engrafting  them  on  the  previous  stat- 
utes. The  same  argument  which  requires 
original  paintings  to  be  inscribed  would  ap- 
ply to  all  other  articles  in  tbe  same  class  In 
the  present  law,  as  maps,  charts,  etc.,  which 
were  formerly  classed  with  books,  so  far  as 
requiring  notice  upon  copies  is  concerned. 

Such  original  maps  and  charts,  etc.,  may 
and  usually  do  remain  in  the  possession  of 
the  original  makers,  and  there  is  no  neces- 
sity of  any  notice  upon  them,  but  the  copy- 
right is  invalid,  as  the  plaintiff  in  error  in- 
sists, unless  tbe  original  is  itself  inscribed 
with  the  notice  of  copyright. 

For  the  learned  counsel  for  plaintiff  in  er- 
ror says:  "If  the  painting  or  like  article 
is  ripe  for  copyright,  (r  is  ripe  for  the  in- 
scription of  the  notice.  The' statute  requires 
the  inserting  of  notice  in  published  things 
only  in  respect  to  published  editions  of 
books.  The  term  'published'  Is  not  used  in 
connection  with  paintings,  statutes,  and  the 
like."  And  it  is  urged  there  can  be  no  such 
thing   as  an   "edition"   of  a  painting,  ami 
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copies  of  puhlished  edition!  are  tlie  only 
copies  mentioned  in  the  statute.  But  thie 
phrue  survives  from  former  statutes,  which 
dealt  only  with  books,  maps,  charts,  etc. 
When  paintings  and  other  things  not  capa- 
ble of  publication  in  "editions"  ware  intro- 
duced into  the  statute,  the  language  was  not 
changed  an  ma  to  be  technically  accurate  in 

2  reference  to  the  new  subjects  of  copyright. 

■  *But  the  sense  and  purpose  of  the  law  was 
not  changed,  by  this  lack  of  verbal  accuracy, 
and  we  think,  while  the  construction  con- 
tended for  may  adhere  with  literal  accuracy 
and  grammatical  exactness  to  the  language 
need,  it  doe*  violence  to  the  intent  of  Con- 
gress in  passing  the  law,  and  that  the  re- 
quirement of  "inscription  upon  some  visible 
portion  thereof"  should  be  read  in  connec- 
tion with  the  first  part  of  the  sentence, 
which  requires  notice  to  be  inserted  In  the 
several  copies  of  every  edition  published,  on 
the  title  page  if  it  be  a  book,  upon  some  viai- 
blc  portion  of  the  copy  if  it  be  a  map,  chart, 


As  we  have  said  in  the  beginning,  the  stat- 
ute is  not  clear.  But  read  In  the  light  of 
the  purpose  intended  to  be  effected  by  the 
legislation,  we  think  its  ambiguities  are  best 
solved  by  the  constructions  here  given,  and 
that  the  circuit  court  of  appeals  made  no 
«rror  in  this  respect. 

Again,  it  Is  contended  that  under  the  facts 
stated  Werckmeister  was  but  the  licensee 
of  Sadler,  and,  as  such,  not  within  the  terms 
Of  the  statute  (|  4962,  as  amended  1891 
[28  Stat,  at  L.  1106,  chap.  B66],  U.  8.  Comp. 
Btat  1901,  p.  3408),  which  is  as  follows: 

"The  author,  inventor,  designer,  or  pro- 
prietor of  any  book,  map,  chart,  dramatic 
or  musical  composition,  engraving,  cut,  print, 
or  photograph  or  negative  thereof,  or  of  a 
painting,  drawing,  ehromo,  statue,  statu- 
ary, and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arte,  and  the 
executors,  administrators,  or  assigns  of  any 
such  person,  shall,  upon  complying  with  the 
provisions  of  this  chapter,  hare  the  sole 
liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing, 
and  vending  the  same,  and,  in  the  case  of 
dramatic  composition,  of  publicly  perform- 
ing or  representing  it  or  causing  it  to  be 
performed  or  represented  by  others,  and 
thors  or  their  assigns  shall  have  the 
elusive  right  to  dramatize  and  translate  any 
of  their  works  for  which  copyright  shall 
have  been  obtained  under  the  laws  of  the 
United  States,"  * 
S  But  we  think  the  transfer  in  this  case  ac- 
•  enmplished  what  It*was  evidently  intended 
to  do, — a  complete  transfer  of  the  property 
right  of  copyright  existing  in  the  picture. 
There  is  no  evidence  of  any  Intention  on  the 
part  of  Sadler  to  retain  any  interest  in  this 


copyright  after  the  sale  to  Werckmeister) 
and  when  the  painting  was  offered  for  sale 
at  the  Royal  Academy  it  was  with  a  reserva- 
tion of  the  copyright. 

It  would  be  giving  an  entirely  too  narrow 
construction  to  this  instrument  to  construe 
it  to  be  a  mere  license  or  personal  privilege, 
leaving  all  other  rights  in  the  assignor. 
That  it  was  the  purpose  of  the  parties  to 
make  a  complete  transfer  Is  shown  by  the 
instrument  executed,  when  read  to  the  light 
of  the  attendant  circumstances. 

In  this  connection  it  Is  argued  that  under 
the  statute  above  quoted  ( i  4952,  as  amend- 
ed March  3,  1891)  an  author  cannot,  before 
publication,  assign  the  right  or  privilege  of 
taking  a  copyright  independent  of  the  "trans- 
fer of  the  copyrightable  thing  itself ,"  and  it 
is  contended  that  the  terms  "author,"  "in- 
ventor," "designer,"  refer  to  the  originator 
of  the  book,  map,  chart,  painting,  etc,  and 
that  the  term  "proprietor"  refers  to  the  per- 
son who  has  a  copyrightable  thing  made  for 
under  such  circumstances  as  to  become 
the  proprietor;  as,  for  Instance,  one  who 
causes  a  digest  to  be  compiled  or  a  picture 
to  be  painted. 

But  we  think  this  statute  must  be  con- 
strued In  view  of  the  character  of  the  prop- 
erty intended  to  be  protected.  That  it  was 
intended  to  give  the  right  of  copyright  to 
others  than  the  author,  inventor,  or  design- 
er is  conclusively  shown  in  the  use  of  the 
terms  "proprietor"   and   "assigns"    in   the 

It  seems  clear  that  the  word  "assigns"  In 
this  section  is  not  used  as  descriptive  of  the 
character  of  the  estate  which  the  "author, 
inventor,  designer,  or  proprietor"  may  ac- 
quire under  the  statute,  for  the  "assigns''  of 
any  such  person,  as  well  as  the  persons 
themselves,  may,  "upon  complying  with  the 
provisions  of  this  chapter,"  have  the  sole 
liberty  of  printing,  publishing,  and  vending 
the  same.  This  would  seem  to  demonstrate 
the  intention  of  Congress  to  vest  in  "as-gi 
ligns,"  before  copyright,  the  same  privilege* 
of  subsequently  acquiring  complete"  statu  tory» 
copyright  as  the  original  author,  inventor, 
designer,  or  proprietor  has.  Nor  do  wa 
think  this  result  is  qualified  because  the 
statute  gives  to  assigns,  together  with  the 
right  of  publishing,  vending,  etc.,  the  Tight 
of  "completing,  executing,  and  finishing"  the 
subject-matter  of  copyright. 

And  a  strong  consideration  In  construing 
this  statute  has  reference  to  the  character 
of  the  property  sought  to  be  protected.  It  is 
not  the  physical  thing  created,  but  the  right 
of  printing,  publishing,  copying,  etc,  which 
is  within  the  statutory  protection.  While 
not,  in  all  respects,  analogous,  this  propo- 
sition finds  Illustration  in  Stephens  v.  Cady, 
14  How.  528,  14  L.  ed.  628,  in  which  it  was 
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held,  where  the  copyright  for  a  map  had  been 
taken  out  under  the  act  of  Congress,  a  sale 
upon  execution  of  the  copperplate  engraving 
from  which  It  was  made  did  not  para  the 
right  to  print  and  sell  copies  of  the  map. 
Mr.  Justice  Nelson,  delivering  the  opinion 
«f  the  court,  said: 

"But,  from  the  consideration  we  hare 
given  to  the  case,  we  are  satisfied  that  the 
property  acquired  by  the  sale  In  the  en- 
graved plate,  and  the  copyright  of  the  map 
secured  to  the  author  under  the  act  of  Con- 
gram,  are  altogether  different  and  independ- 
ent of  each  other,  and  have  no  necessary 
connection.  The  copyright  is  an  exclusive 
right  to  the  multiplication  of  the  copies,  for 
the  benefit  of  the  author  or  his  assigns,  dis- 
connected from  the  plate,  or  any  other  phy- 
sical existence.  It  is  an  incorporeal  right 
to  print  and  publish  the  map;  or,  as  said  by 
Lord  Mansfleld  In  Millar  ▼.  Taylor,  4  Burr. 
2388,  'a  property  in  notion,  and  has  no 
corporeal  tangible  substance.' " 

And  the  same  doctrine  was  thus  stated  by 
Mr.  Justice  Curtis  In  Stevens  T.  Gladding, 
17  How.  447.  IS  L.  ad.  IBS: 

"And  upon  this  question  of  ths  annexation 
of  the  copyright  to  the  plate  It  Is  to  b*  ob- 
served, first,  that  there  is  no  necessary  con- 
nection between  them.  They  are  distinct 
subjects  of  property,  each  capable  of  exist- 
ing, and  being  owned  and  transferred,  inde- 
pendent of  the  other." 
a     While  it  Is  true  that  the  property  In  nopy- 

•  right  in  this  country  is  the  creation  of  stat- 

*  ate,  the  nature  and  character  of  the*proper- 
ty  grows  out  of  the  recognition  of  the  sep- 
arate ownership  of  the  right  of  copying  from 
that  which  inheres  In  the  mere  physical  con- 
trol of  the  thing  Itself,  and  the  statute  must 
be  read  in  the  light  of  the  intention  of  Con- 
gress to  protect  this  intangible  right  as  a 
reward  of  the  inventive  genius  that  has  pro- 
duced the  work.  We  think  every  consider- 
ation of  the  nature  of  the  property  and  the 
things  to  be  accomplished  supports  the  con- 
elusion  that  the  statute  means  to  give  to 
the  assigns  of  the  original  owner  of  the 
right  to  copyright  an  article  the  right  to 
take  out  the  copyright  secured  by  the  stat- 
ute, independently  of  the  ownership  of  the 
Article  itself. 

It  is  further  contended  that  the  exhibition 
In  the  Royal  Gallery  was  such  a  publication 
of  the  painting  as  prevents  the  defendant 
fa)  error  from  having  the  benefit  of  the  copy- 
right act.  This  question  has  been  dealt  with 
In  a  number  of  cases,  and  the  result  of  the 
authorities  establishes,  we  think,  that  it 
is  only  In  cases  where  what  Is  known 
as  a  general  publication  is  shown,  as  dis- 
tinguished from  a  limited  publication  under 
conditions  which  exclude  the  presumption 
that  it  was  Intended  to  be  dedicated  to  the 


public,  that  the  owner  of  the  right  of  eopj- 
right  Is  deprived  of  the  benefit  of  the  stat- 
utory provision. 

Considering  this  feature  of  the  case,  It  Is 
well  to  remember  that  the  property  of  the 
author  or  painter  in  his  intellectual  creation 
is  absolute  until  he  voluntarily  parts  with 
the  same.  One  or  many  persons  may  be  per- 
mitted to  an  examination  under  circum- 
stances which  show  ao  intention  to  part 
with  the  property  right,  and  it  will  remain 
unimpaired. 

The  subject  was  considered  and  the  cases 
reviewed  In  the  analogous  case  of  Werok- 
meister  v.  American  Lithographic  Co.  88 
L.ILA.  801,  134  Fed.S21.iin  a  full  and  com- 
prehensive opinion  by  the  late  Circuit  Judge 
Townsend,  which  leaves  little  to  be  addsd 
to  the  discussion. 

The  rule  is  thus  stated  in  Slater  on  the* 
law  of  Copyright  and  Trade  Harks  p.  02)  i 

"It  Is  a  fundamental  rule  that  to  eonsti-e 
tute  publication  there  must  be  such  a  dla-S 
semination  of  the  work  of  art  itself 'among* 
the  public  as  to  justify  the  belief  that  It 
took  place  with  the  intention  of  rendering 


And  that  author  instances  as  one  of  the 
occasions  that  does  not  amount  to  a  general 
publication  the  exhibition  of  a  work  of  art 
at  a  public  exhibition  where  there  are  by- 
laws against  copies,  or  where  it  is  tacitly 
understood  that  no  copying  shall  take  plane, 
and  the  public  are  admitted  to  view  the 
painting  on  the  implied  understanding  that 
no  improper  advantage  will  be  taken  of  the 
privilege. 

We  think  this  doctrine  is  sound  and  the 
result  of  the  best-considered  cases.  In  this 
ease  it  appears  that  paintings  are  expressly 
entered  at  the  gallery  with  copyrights  re- 
served. There  is  no  permission  to  copy;  on 
the  other  hand,  officers  are  present  who  rig- 
idly enforce  the  requirements  of  the  society 
that  no  copying  shall  take  place. 

Starting  with  the  presumption  that  It  la 
ths  author's  right  to  withhold  his  property, 
or  only  to  yield  to  a  qualified  and  special  in* 
spection  which  shall  not  permit  the  publia 
to  acquire  rights  in  it,  we  think  the  cir- 
cumstances of  this  exhibition  conclusively 
show  that  it  was  the  purpose  of  the  owner, 
entirely  consistent  with  the  acts  done,  not 
to  permit  such  an  Inspection  of  his  picture 
as  would  throw  its  use  open  to  the  public. 
We  do  not  mean  to  say  that  the  public  ex- 
hibition of  a  painting  or  statue,  where  all 

ight   see   and   freely   copy  it,   might  not 

lount  to  publication  within   the  statute, 

regardless  of  the  artist's  purpose  or  notice 

reservation  of  rights  which  he  takes  no 

asure  to  protect.  But  such  Is  not  ths 
present  case,  where  the  greatest  ears  was 
taken  to  prevent  copying. 


»•  a  a  a.  m 
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It  is  next  objected  that  the  form  of  no- 
tion hi  this  case  ml  the  ordinary  ac- 
tion for  replevin  under  the  Hew  York 
Code,  and  as  the  plaintiff  did  not  have 
the  right  of  property  or  possession  be- 
fore the  beginning  of  this  action,  no  euch 
action  would  lie.  Whether  this  action  was 
the  one  in  the  nature  of  replevin  for  the 
seizures  of  the  plates  and  copies  indicated 
In  the  case  of  Bolfes  v.  Outing  Co.  170  U. 
H  B.  266,  44  L.  ed.  1ST,  20  Sup.  Ct.  Rep.  04, 
J>  we  do  not  And  it  necessary  to  determine. 
•  After  verdict,  and  upon  motion  for**  new 
trial,  plaintiff  in  error,  defendant  below, 
moved  to  set  aside  the  verdict  "on  the 
ground  that  replevin,  under  the  statutes  of 
the  state  of  New  York,  is  not  an  appropri- 
ate remedy  or  a  lawful  and  legal  remedy  for 
taking  possession  of  the  alleged  incriminat- 
ing sheets  or  pictures,  and  that  the  proceed- 
ing* taken  in  that  behalf  by  the  plaintiff 
were  illegal  and  invalid,  and  that  the  plain- 
tiff cannot  avail  of  any  benefit  of  that  pro- 
ceeding, and  the  introduction  in  evidence  of 
the  replevin  proceedings  was  an  error."  The 
motion  was  denied  and  exception  duly  taken. 
The  learned  counsel  for  the  plaintiff  in 
error  admits  that  this  question  was  not  for- 
mally raised  until  the  defendant's  motion 
for  a  new  trial,  but  maintains  that  the  same 
question  was  raised  by  the  objection  to  ad- 
mission in  evidence  of  the  replevin  proceed- 
ings by  the  marshal  for  western  and 
southern  districts  of  New  York,  respectively. 
Examining  this  record,  It  is  perfectly  ap- 
parent that  no  objection  was  made  to  the 
form  of  the  action  until  it  was  embodied 
after  verdict,  in  the  motion  for  a  new  trial. 
Upon  the  admission  of  the  writ  of  replevin, 
addressed  to  the  marshal  of  the  western  dis- 
trict of  Hew  York,  and  affidavit,  the  objec- 
tion stated  was  "on  the  ground  that  the 
process  of  replevin  that  was  executed  by  the 
marshal  In  Buffalo  was  an  invasion  of  de- 
fendant's constitutional  right,  was  an  un- 
warrantable search,  an  illegal  act,  and  noth- 
ing done  under  it,  or  information  obtained 
by  virtue  of  it,  can  be  used  in  evidence 
against  defendant  under  the  4th  and  Gth 
Amendments  of  the  United  States  Constitu- 
tion." 

The  same  objection  was  made  when  the 
writs  of  replevin,  affidavit,  and  return  were 
offered  In  evidence  concerning  the  southern 
district  of  New  York,  and  it  was  saidi  "De- 
fendant's counsel  objects  on  tbe  same 
grounds  as  stated  to  the  introduction  of 
the  stipulation;  namely,  that  the  papers 
constitute  an  illegal  proceeding,  an  Invasion 
of  the  defendant's  constitutional  right,  as 
provided  by  the  4th  and  Gth  Amendments, 
and  plaintiff  cannot  avail  of  them  as  evi- 
dence in  this  ease,  on  account  of  their  ille- 
gality." 


•The  argument  which  followed,  oonld  it  be. 
assumed  to  broaden  the  objection,  was  far 
from  oomplainiug  of  the  form  of  action  as 
such,  hut  rested  upon  the  Constitution  and 
the  character  of  the  seizure  of  the  goods, 
of  which  it  was  maintained  the  plaintiff  was 
not  entitled  to  possession  until  after  a  judg- 
ment of  forfeiture. 

The  record  shows  that  the  objection  to  the 
form  of  the  remedy  was  first  taken  In  any 
adequate  way  upon  the  motion  for  a  new 
trial,  when  It  was  too  late. 

In  conclusion,  it  was  suggested  rather 
than  argued  that  the  constitutional  rights 
of  the  plaintiff  in  error  were  violated  by  the 
seizure  of  the  goods,  and  reference  was  mads 
to  the  4th  and  6th  Amendments.  We  think 
we  need  only  refer  In  this  connection  to  Ad- 
ams v.  New  York,  1B2  U.  S.  S8S-C9T,  48 
L.  ed.  575-580,  24  Sup,  Ct  Rep.  372,  and 
Hale  v.  Heukel,  201  U.  S.  43,  50  L.  ed.  652, 
26  Sup.  Ct.  Rep.  370. 

Finding  no  error  In  the  judgment  of  the 
Circuit  Court  of  Appeals,  the  same  is  af- 

<MT  U.  S.  270) 

ARKANSAS  SOUTHERN  RAILROAD 
COMPANY  and  George  C.  Griffith,  Plffs. 
in  Err., 

GERMAN   NATIONAL   BANK. 

Error  to  state  court  —  Federal  question 
—  decision  on  non-Federal  ground. 

A  judgment  of  a  state  court  against  a 
carrier  for  the  value  of  a  shipment  of  cot- 
ton which  it  delivered  without  the  sur- 
render ol  the  bills  of  lading  is  not  review- 
able in  the  Supreme  Court  of  the  United 
States  although  the  state  court  refers  to, 
and  upholds,  over  an  objection  of  repug- 
nancy to  tbe  Federal  Constitution,  a  stats 
statute  forbidding  delivery  under  such  cir- 
cumstances, where  the  court  treats  the  con- 
tract of  shipment  itself  as  requiring  a  de- 
livery to  shipper's  order,  and  only  upon  the 
production  of  the  bills  of  lading,  properly 
indorsed. 

[Ho.  60.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Union  County,  in  that  state,  di- 
recting a  verdict  for  plaintiff  in  an  action 
to  recover  from  a  carrier  tbe  value  of  a 
shipment  of  cotton  delivered  without  sur- 
render of  the  bills  of  lading.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  77  Ark.  482,  III 
Am.  St.  Rep.  160,  92  S.  W.  622. 

The   facts  are  stated   in   the  opinion. 
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Mr.  Edward  B.  Pedroe  for  plaintiff*  in 
•nor. 

Mean*.  John  Fletcher,  W.  C.  Rstcliffe, 
Moore,  Smith,  ft  Uocn,  and  Smead  ft  Pow- 
M  ell  for  defendant  In  error. 

*  *Mr.  Justice  Holme*  delivered  the  opinion 
of  the  court: 

This  is  a  rait  brought  by  the  defend* 
ant  in  error,  hereafter  called  the  plaintiff, 
for  the  failure  of  the  railroad  company, 
hereafter  called  the  defendant,  to  deliver 
cotton  in  accordance  with  the  terms  of  bills 
of  lading  iaraed  by  the  railroad  and  held 
by  the  plaintiff  as  indorsee.  The  cotton  in 
question  waa  purchased  by  the  Alphin  & 
Like  Cotton  Company,  and  shipped  over  the 
defendant's  road  to  El  Dorado,  Arkansas, 
mainly  from  Bernicc,  Louisiana.  The  Bank 
of  Berniee,  having  made  advances,  took  the 
Mils  of  lading  aa  shipper  and  sent  them, 
with  drafts  on  the  purchaser,  to  the  Bank 
of  Little  Rock.  The  Bank  of  Little  Rock, 
wishing  to  reduce  the  account  of  the  Alphin 
ft  Lake  Cotton  Company,  these  bills  subse- 
quently were  transferred  to  the  plaintiff 
as  security  for  an  advance.  The  bills  of 
lading  bore  the  words  "Consigned  to  8/0-  % 
Compress  El  Dorado,  Ark.  Notify  Alphin 
ft  Lake  Cotton  Co."  They  also  contained 
a  notice  that  the  liability  of  the  railroad 
as  a  common  carrier  ended  on  the  arrival 
of  the  cotton  at  the  station  of  delivery, 
^  and  that,  unless  removed  by  the  consignees 
J;  within  twenty-four  hours,  the  cotton  might 

•  be  removed  end  •stored  by  the  railroad  at 
owner's  risk  and  expense  in  a  warehouse  of 
Its  choice. 

The  only  place  at  which  the  cotton  could 
be  stored  at  El  Dorado,  and  the  place  at 
which  all  the  cotton  coming  over  the  rail- 
road was  delivered,  was  a  compress  com- 
pany of  which  Lake,  a  member  of  the  pur- 
chasing company,  was  president.  The  rail- 
road, on  the  arrival  of  this  cotton,  followed 
its  custom  and  handed  the  cotton  over  to 
the  compress  company.  It  is  stated  by  the 
supreme  court  of  Arkansas,  whose  decision 
we  are  asked  to  review,  that  the  delivery 
was  made  at  once,  for  account  of  Alphin  ft 
Lake  Cotton  Company,  with  no  further  di- 
rections and  without  mention  of  the  re- 
striction to  shipper's  order,  on  the  supposi- 
tion that  it  belonged  to  the  Alphin  ft  Lake 
Cotton  Company.  The  bills  of  lading  were 
outstanding,  and  were  not  asked  for  as  a 
condition  of  the  bailment.  In  the  defend- 
ant's answer  it  is  admitted  that  the  cotton 
waa  not  delivered  to  the  plaintiff,  on  de- 
mand some  weeks  later,  and  while  it  is  al- 
leged that  the  delivery  to  the  compress  com- 
pany waa  made  to  it  as  agent  for  the  hold- 
er* of  the  bills  of  lading,  it  is  alleged  also 
that  the  Alphin  ft  Lake  Cotton  Company 
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waa  the  owner  of  the  notton  and  thereafter 
took  possession  of  it,  sold  it,  and  received 
the  proceeds. 

The  Judge  before  whom  the  case  was  tried 
directed  a  verdict  for  the  plaintiff,  and,  on 
exceptions,  the  supreme  court  of  the  state 
affirmed  the  judgment  of  the  trial  court. 
77  Ark.  482,  US  Am.  St  Rep.  ISO,  02  S. 
W.  622. 

The  statutes  of  Arkansas  enact  that  such 
bills  of  lading  may  be  transferred  by  in- 
dorsement and  delivery  of  the  same,  with 
the  effect  of  conveying  a  valid  title  to  or 
lien  upon  the  produce  for  which  they  are 
given,  and  forbids  the  delivery  of  such  prod* 
ues  except  on  surrender  ajid  cancelation 
of  the  bills  of  lading,  with  a  proviso  ex- 
empting documents  having  the  words  "not 
negotiable"  on  their  face.  A  violation  of 
Che  enactment  is  mad*  criminal  and  severely 
punished,  and  it  is  provided  that  any  per- 
son aggrieved  may  recover  all  damages  sua-,, 
tained  by  reason  of  such  violation.  Kirby'sJ; 
Digest,  II  530,  S31.  It  U'argued  that  the* 
case  could  not  have  bean  withdrawn  from 
the  jury,  or  the  judgment  upheld,  except 
on  the  assumption  that  these  sections  of  the 
statute*  were  valid,  that  they  invalidated 
the  stipulation  In  the  bills  of  lading  for  a 
right  to  store,  and  overrode  the  directions 
contained  in  them,  and  that  the  plaintiff 
made  out  a  case  on  the  undisputed  fast 
that  the  cotton  was  delivered  to  the  com- 
press without  a  surrender  of  tho  bill*  of 
lading.  It  1*  argued  further  that  the  sec- 
tions, so  far  as  they  bear  on  these  transac- 
tions, are  repugnant  to  the  Constitution, 
article  1,  I  8,  as  an  unauthorised  attempt 
to  regulate  commerce  among  the  states,  and 
this  is  the  error  relied  upon  here,  although 
by  no  means  the  only  one  assigned. 

But,  according  to  the  well-settled  doctrine 
of  this  court  with  regard  to  cases  coming 
from  state  courts,  unless  a  decision  upon  a 
Federal  question  was  necessary  to  the  judg- 
ment, or  in  fact  was  made  the  ground  of 
it,  the  writ  of  error  must  be  dismissed. 
And  even  when  an  erroneous  decision  upon 
a  Federal  question  is  made  a  ground,  if  the 
judgment  also  is  supported  upon  another 
which  is  adequate  by  Itself,  and  which  con- 
tains no  Federal  question,  the  same  result 
must  follow,  aa  a  general  rule.  Moreover, 
ordinarily  this  court  will  not  inquire  wheth- 
er the  decision  upon  the  matter  not  subject 
to  its  revision  was  right  or  wrong.  Mur- 
dock  v.  Memphis,  20  Wall.  590,  22  L.  ed. 
420;  Hale  v.  Akers,  132  U.  a  664,  33  L. 
ed.  442,  10  Sup.  Ct.  Rep.  171)  Leathe  T- 
Thomes,  Not.  11,  1907  [207  U.  8.  S3,  ants, 
30,  28  Sup.  Ct.  Rap.  30].  Therefore,  If  w* 
should  be  of  opinion,  as  we  are,  that  the 
supreme  court  rested  its  judgment  upon 
principles  of  common  law  as  it  understood 
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them,  w*  should  go  BO  farther,  although 
that  eourt  also  upheld  and  relied  upon  the 
statute,  whether,  in  our  opinion,  it*  views 
were  right  or  wrong. 

It  will  hare  been  noticed  that  under  the 
answer  there  was  only  a  very  narrow  Issue 
of  fact  possible,  although  there  was  one. 
There  was  an  issue  as  to  whether  the  de- 
livery to  the  compress  company  was  not  a 
delivery  to  it  as  agent  for  the  holders  of 
the  bills  of  lading.  If  that  was  as  the 
defendant  alleged,  it  might  be  that  the 
g  contract  was  fulfilled  and  the  defendant  die- 
£  charged,  unless  the  statute  made  a  change. 
■  But,  OB  the  'evidence,  there  was  hardly 
room  for  argument  or  doubt.  There  was 
no  real  question  that  the  cotton  was  handed 
over  at  once,  and  not  in  the  exercise  of  the 
stipulated  right  after  twenty-four  hours, 
that  no  directions  about  delivery  were  given 
to  the  compress  company,  and  that  the  per- 
sons handling  the  cotton  at  EI  Dorado 
thought  that  it  belonged  to  the  Alphin  & 
Lake  Cotton  Company,  or  acted  as  if  it  did. 
Both  sides  asked  the  judge  to  direct  a  ver- 
dict, and  evidently  regarded  the  questions 
as  mainly  questions  of  law.  While  it  may 
bo  that  the  judge  would  not  have  felt  tech- 
nically Justified  in  directing  the  jury  to  find 
for  the  plaintiff,  but  for  his  views  on  the 
affect  of  the  statute,  the  supreme  eourt 
seems  to  have  thought  the  facts  Indisput- 
able, and  stated  them  categorically  with  no 
hint  of  hesitation  or  doubt. 

Whether  the  supreme  court  was  warrant- 
ed in  assuming  the  facts  to  be  as  it  set 
them  forth  is  no  concern  of  ours.  The  im- 
portant thing  Is  that  it  was  at  pains  to 
state  them,  and  that  It  can  have  had  no 
purpose  in  doing  so  other  than  to  establish 
a  liability  under  the  contract  at  common 
law.  If  the  statute  imposed  liability  for 
delivery  without  a  surrender  of  the  bills 
of  lading,  whether  the  contract  was  per- 
formed or  not,  there  was  no  need  to  go  into 
these  details.  It  is  true  that  the  court  re- 
fers to  and  upholds  the  statute,  but  It  does 
so  after  stating  the  duties  and  liabilities 
of  the  carrier  at  common  law,  and  say* 
more  than  once  that  the  relevant  enactment 
Is  for  the  enforcement  of  duties  already  ex- 
isting; that  Is,  it  would  seem,  that  it  Is 
only  declaratory  so  far  aa  this  case  is  con- 
cerned. The  court  treats  the  contract  it- 
self as  requiring  a  delivery  to  shipper's  or- 
der, and  only  upon  a  production  of  the  bills 
of  lading  properly  indorsed.  Its  conclud- 
ing words  are,  "under  the  contract,  aa  shown 
by  the  bills  of  lading,  It  wss  relieved  of 
liability  on  account  of  the  storage,  but 
not  of  the  failure  to  deliver  according  to 
law."  Whether  the  analysis  of  the  contract 
was  correct  or  not,  and  whether  or  not 
there  wen  other  grounds  of  common   law 


upon  which  the  defendant  ought  to  have^ 
escaped,  are  matters  upon  which  we  cannot* 
speculate.  When  we  sse'that  the  opinion* 
of  the  court  upon  the  constitutional  ques- 
tion first  appearing  in  that  opinion  was  not 
necessary  to  its  judgment  upon  the  case,  wi 
have  nothing  more  to  do. 
Writ  of   error  dismissed. 


(207  U.  S.  E77) 

ELBEE  PATCH,  Administrator  d>  Bonit 
Son  of  the  Estate  of  Charles  W.  Maxon, 
Deceased,  Plff.  in  Err., 

WABASH  RAILROAD  COMPANY. 

Foreign  administrator  — right  to  object 
to  Federal  Jurisdiction. 

1.  A  foreign  administrator  who  baa 
brought  an  action  in  Illinois  to  recover  for 
the  negligent  killing  of  bis  intestate  it 
not  precluded  from  filing  a  plea  to  the  juris- 
diction of  the  Federal  circuit  court,  to 
which  the  action  has  been  removed,  by  the 
proviso  to  Hurd'a  (III.)  Rev.  Stat.  101)5, 
chap.  3,  |  IB,  that  no  nonresident  shall  he 
appointed  or  act  as  administrator. 
Removal  of  cause* —  citizenship  of  cor- 
poration. 

2.  A  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  several  . 
states,  including  the  one  in  which  suit 
against  it  is  brought,  must  be  regarded  as 
a  citizen  of  the  latter  state  for  the  purpose 
of  determining  Its  right  to  remove  tha 
cause  to  a  Federal  circuit  court,— especial- 
ly where  the  Constitution  and  laws  of 
that  state  require  that  a  majority  of  tha 
directors  shall  be  residents,  and  that  tha 
corporation  shall  keep  a  general  office  in 
the  state,  e 


[No.  67.] 


IN  ERROR  to  the  Circuit  Court  of  tha 
United  States  for  the  Southern  District 
of  Illinois  to  review  a  judgment  for  defend- 
ant, entered  upon  sustaining  a  demurrer  to 
a  plea  to  the  jurisdiction  filed  by  the  plain- 
tiff after  the  case  was  removed  from  the 
state  court.  Reversed  and  cause  remanded 
to  the  state  court. 

The  facta  are  stated  In  the  opinion. 

Mr.  George  O.  Otto  tor  plaintiff  in  er> 

Messrs.    Frederic    D.    McKenney    and 

Wells  H.  Blodgett  for  defendant  in  error.    0 

*Mr.  Justice  Holmes  delivered  tha  opin-" 
ion  of  the  court: 

This  was  an  action  brought  by  tha  plain- 
tiff In  error  to  recover  for  the  death  of  his 
intestate  In  a  collision  upon  the  defendant's 
railroad  in  Illinois.     The  action  was  begun 
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In  a  court  of  the  state  and  the  defendant 
forthwith  filed  a  petition  for  the  removal 
of  the  causa  to  the  United  States  circuit 
court.  Hie  petition  averred,  among  other 
things,  that  the  defendant  waa  a  corpora- 
tion organized  under  the  law*  of  Ohio,  and 
a  citizen  of  that  state,  and  was  not  a  resi- 
dent of  Illinois,  and  that  the  plaintiff  waa 
a  citizen  and  resident  of  Illinois.  The  re- 
moval waa  ordered  and  completed.  There- 
upon the  plaintiff  filed  In  the  United  States 
court  a  plea,  in  which  he  alleged  that  the 
defendant  was  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
Illinois,  Missouri,  Indiana,  Michigan,  and 
Ohio,  by  the  consolidation  of  five  other  cor- 
porations, severally  created  by  the  laws  of 
those  states  respectively,  that  the  defend- 
ant was  a  citizen  of  and  resident  In  Illi- 
nois and  each  of  said  other  states,  and  that 
the  plaintiff  was  a  citizen  of  Ohio;  and 
the  plaintiff  preyed  Judgment  whether  the 
court  could  take  cognizance  of  the  action. 

The  defendant,  after  having  pleaded  the 
general  Issue  to  the  action,  demurred  to 
the  plaintiff*!  plea.  Upon  a  hearing  the  de- 
murrer waa  sustained,  and  tits  plaintiff 
electing  to  stand  by  his  plea,  a  judgment 
was  entered  that  the  defendant  recover  its 
st  seats.  The  plaintiff  prayed  a  writ  of  error, 
•  and  the  judge  *  certified  that  the  judgment 
was  based  solely  on  the  ground  that  the 
controversy  was  one  between  citizens  of 
different  states,  that  In  hie  opinion  the  rec- 
ord showed  that  the  defendant  was  not  a 
ertisen  of  or  resident  in  Illinois,  that  no 
other  ground  of  jurisdiction  appeared,  and 
that  jurisdiction  was  retained  only  for  the 
reasons  stated.  A  few  days  later,  but  after 
the  writ  of  error  had  been  taken  out  and 
filed,  and  after  a  new  term  of  the  circuit 
court  bad  begun,  the  judge  undertook  to 
amend  the  certificate  on  the  ground  that  it 
had  been  signed  inadvertently,  under  a  mis- 
take as  to  its  nature  and  contents,  and  to 
certify  instead  that  the  question  of  jurisdic- 
tion was  not  passed  upon,  but  that  the 
ground  of  the  decision  was  that  the  plain- 
tiff, bring  a  citizen  of  Ohio,  and  therefore 
presumed  not  to  be  a  resident  of  Illinois, 
was  forbidden  by  the  statutes  of  Illinois 
to  act  as  administrator,  and  therefore  had 
no  standing  to  maintain  the  action  or  file 
the  plea. 

It  is  obvious  that  the  mistake  alleged  by 
the  new  certificate  was  not  clerical.  The 
judge  did  not  write  one  thing  when  he 
meant  to  write  another,  and  no  inferior 
officer  made  a  record  not  corresponding  to 
the  action  of  the  court.  We  cannot  read 
the  words  "under  a  mistake  as  to  the  na- 
ture and  contents  thereof,"  as  meaning  that 
the  judge  did  not  know  that  he  was  sign- 
ing a  certificate  for  this  court,  or  as  signify 
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ing  more  than  that,  If  he  had  given  the 
matter  greater  attention,  he  would  not 
have  signed  one  saying  what  it  said.  The 
certificate  must  have  received  some  consid- 
eration, as  It  contains  a  statement  or  rul- 
ing adverse  to  the  plaintiff,  to  which  we 
shall  refer  in  a  moment.  This  being  so, 
it  appears  to  us  extremely  questionable,  at 
least,  whether  such  a  certificate,  which  is  an 
act  of  record,  stands  on  any  different  ground 
from  judgments  and  the  like  when  the 
term  has  passed  (see  Wetmore  v.  Karrick, 
800  U.  a  1*1,  153,  et  seq.  61  L.  ed.  745, 
749,  27  Sup.  Ct.  Bep.  434;  Michigan  Ins. 
Bank  v.  Eldred,  143  U.  S.  893,  33  L.  ed. 
162,  12  Sup.  Ct.  Bep.  460)  ;  and  also  wheth- 
er the  so-called  amendment,  supposing  it 
otherwise  valid  and  properly  made  without 
leave  of  this  court,  can  be  considered  by 
this  court  on  the  present  writ  of  error. 
(Michigan  Ins.  Bank  v.  Eldred,  supra;  Me-g 
Carren  v.-McNultv,  7  Gray,  130;  Bice  v.? 
Minnesota  A  N.  W.  R.  Co.  21  How.  82, 
16  L.  ed.  31). 

If  we  were  to  consider  the  amendment  It 
would  amount  to  this:  The  plaintiff  pleaded 
to  the  jurisdiction  of  the  court  as  a  court 
of  the  United  States,  and  stood  upon  his 
plea.  The  judge,  however,  laid  down  a 
proposition  of  law  on  which  he  denied  the 
right  of  the  plaintiff  to  plead  to  the  juris- 
diction, and  thereupon  took  jurisdiction  so 
far  as  to  give  judgment  for  costs.  By  the 
analogies  of  the  action  of  this  court  in 
other  cases,  we  should  decide  for  ourselves 
the  preliminary  as  well  as  the  final  ques- 
tion of  law,  in  order  to  decide  whether  the 
circuit  court,  as  a  court  of  the  United 
States,  had*  the  right  to  give  any  judgment, 
even  for  costs.  If  the  preliminary  ques- 
tion should  be  considered,  it  would  seem 
that  the  judge  below  was  wrong  in  taking 
the  proviso  in  the  Illinois  statute  (Laws 
of  1006,  p.  2;  Hurd's  Rev.  Stat.  1906,  chap. 
3,  |  18,  pp.  107,  108),  "that  no  nonresident 
of  this  state  shall  be  appointed  or  act  as 
administrator  or  executor,"  as  openfng  the 
appointment  of  a  citizen  of  Ohio  to  this 
kind  of  collateral  attack.  See  Simmons  v. 
Saul,  138  U.  S.  439,  34  L.  ed.  1034,  11  Sup. 
Ct.  Rep.  380;  Salomon  v.  People,  191  HI. 
200,  204,  01  N.  E.  83.  It  Is  not  reason- 
able to  interpret  it  as  making  such  a  sev- 
erance between  the  appointment,  and  the 
power  to  act  which  is  a  consequence  of  the 
appointment,  as  to  leave  the  former  unim- 
peachable in  these  proceedings,  but  its  ef- 
fect open  to  dispute.  The  words  "or  act" 
may  have  reference  more  especially  to  ex* 
ecutors,  and  may  be  a  reminiscence  of  the 
ancient  law,  by  which  they  derived  their 
powers  from  the  will, — a  notion  that  has 
died  hard.  At  all  events  presumably  they 
offer  an  alternative  to  "shall  be  appointed," 
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and  refer  to  action  without  appointment  in 
Illinois ;  for  instance,  action  by  an  admin- 
istrator appointed  elsewhere,  not  to  action 
after  appointment  when  one  is  made.  Aa 
we  read  them  with  our  present  light,  at 
least,  we  deem  them  insufficient  to  prevent 
the  plaintiff  Iran  insisting  upon  hie  right 
to  keep  out  of  the  United  States  court 
We  proceed,  then,  to  deal  with  the  merits 
5  of  the  plea.  The  original  certificate  de- 
*  dare*  that  the  record  shows  that  the*de- 
fendant  ie  not  a  citizen  of  or  resident  in 
the  state  of  Illinois.  If  this  be  correct,  it 
maintains  the  right  to  remove,  so 
as  it  goes.  The  right  is  given  in  cas< 
tills  sort  to  defendants  "being  nonresidents 
of  that  state;"  that  Is,  of  the  state  in  which 
the  suit  is  brought  Ant  of  Aug.  13,  188S, 
ehap.  808,  20  Stat,  at  L.  433,  434,  U.  8. 
Oomp.  Stat.  1001,  p.  608.  If  the  defendant 
la  to  be  regarded  aa  a  citizen  of  Illinois, 
the  right  to  remove  did  not  exist  Martin 
*.  Snyder,  148  U.  S.  883,  37  L.  ed.  "" 
13  Sup.  Ct  Bap.  70S.  It  waa  for  this  rea- 
son, no  doubt,  that  the  petition  for  removal 
alleged  that  the  defendant  was  a  citizen  of 
Ohio,  and  that  the  eertifleate  declared  that 
it  was  not  a  citizen  of  Illinois.  But 
plea  averred  that  it  was  organised  and 
lsted  under  the  laws  of  that  state  aa  well  as 
of  the  others  named.  It  is  true,  how- 
ever, that  it  did  not  and  could  not  trav- 
erse the  averment  of  the  petition,  consid- 
ered aa  an  averment  of  fact,  and  it  was  de- 
murred to  specially  on  that  ground.  There- 
fore the  question  ie  raised  now  a  corpora- 
tion or  corporations  thus  organized  shall  be 
regarded  for  the  purposes  of  a  suit  like 
this.  No  nice  speculation  aa  to  whether 
the  corporation  Is  ono  or  many,  and  no  de- 
tail! aa  to  the  particulars  of  the  consolida- 
tion, are  needed  for  an  answer.  The  de- 
fendant exists  in  Illinois  by  virtue  of  the 
laws  of  Illinois,  It  is  alleged  to  have  in- 
curred a  liability  under  the  laws  of  the 
same  state,  and  is  sued  in  that  state.  It 
cannot  escape  the  jurisdiction  by  the  fact 
that  it  Ie  incorporated  elsewhere.  The  as- 
sent of  the  state  to  such  incorporation  else- 
where, supposing  it  to  have  been  given, — a 
matter  upon  which  we  express  no  opinion, — 
cannot  be  presumed  to  have  intended  or  to 
Import  such  a  change.  This  seems  to  be  the 
opinion  of  the  supreme  court  of  Illinois,  aa 
It  certainly  has  been  shown  to  be  that  of 
thia  court  Chicago  *  N.  W.  R.  Co.  v. 
Written,  13  Wall.  270,  20  L.  ed.  G7I ;  Hol- 
ler v.  Dows,  04  U.  8.  444,  24  L.  ed.  207; 
Hemphis  s  C  B.  Oo.  t.  Alabama,  107  U.  S. 
B81,  27  L.  ed.  518,  2  Sup.  Ct  Rep.  432; 
Qulncy  R.  Bridge  Co.  v.  Adams  County,  88 
111.  015;  Winn  v.  Wabash  R.  Co.  118  Fed. 
■S.  What  would  be  the  law  En  case  of  a 
suit  brought  In  Illinois  upon  a  cause  of  ac- 


tion which  arose  In  Ohio  Ie  a  question  that 
may  be  left  on  one  side,  as  also  may  be  the 
decisions  in  eases  where  a  corporation  orig- 
inally created  In  one  state  afterwards  be-S 
comes  compulsorily  a  •  corporation  of  an-? 
other  state  for  some  purposes  in  order  to 
extend  its  powers.  Southern  R.  Co.  v.  Al- 
lison, 100  U.  S.  326,  47  L.  ed.  1078,  23  Sup, 
Ct  Rep.  713;  St  Louis  *  S.  P.  S.  Co.  v. 
James,  161  TJ.  a  S46,  40  L.  ed.  802, 
16  Sup.  Ct  Rep.  621.  In  the  case  at  bar 
the  incorporations  must  be  taken  to  have 
been  substantially  simultaneous  and  free. 
See  Memphis  4  C.  R.  Co.  v.  Alabama,  supra. 
If  any  distinction  were  to  be  made  it  hardly 
could  he  adverse  to  the  jurisdiction  of  Illi- 
nois, In  view  of  the  requirements  of  its 
Conetitution  and  statutes,  that  a  majority 
of  the  directors  should  be  residents  of  Illi- 
nois, and  that  the  corporation  should  keep 
a  general  office  In  that  state.  We  are  of 
opinion  that  the  defendant  must  be  regarded 
in  this  suit  as  a  citizen  of  Illinois,  and 
therefore  as  having  had  no  right  to  remove. 
It  follows  that  the  cause  should  he  remand- 
ed to  the  state  court 

Judgment  reversed. 

Suit  to  be  remanded  to  the  state  court 
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BANE  OP  KENTUCKY,  National  Bank  of 
Kentucky,  Oscar  Fenley,  and  Edwin  W. 
Hayes,  Pin's,  in  Err., 

COMMONWEALTH   OF  KENTUCKY. 


Judgment  — 


i    Judicata. 


a  state  board  of  valuation  and  a 
from  assessing  bank  stock  for  taxation, 
which  proceeds  solely  upon  the  ground  that 
such  board  ia  the  agent  of  the  local  munic- 
ipalities, and  Is  therefore  bound  by  the 
prior  injunction  decree  obtained  against  a 
county  In  a  suit  to  which  the  board  was 
not  a  party,  cannot  conclude  another  coun- 
ty, on  any  theory  of  the  dependence  of  the 
power  of  the  county  to  collect  taxes  upon 
the  valuation  and  apportionment  made  by 
the  board, — especially  where  the  state 
courts  do  not  adopt  this  theory  of  the  rela- 
tion of  the  board  of  valuation  to  the  coun- 
ties and  other  municipalities  of  the  state. 
Constitutional  law  —  impairing  contract 

obligations. 

2.  Contract  obligations  created  by  a  state 
statute  exempting  a  bank  from  any  other 
taxee  than  those  therein  prescribed  are  not 


properly  for  assessment,  the  effect  of  which 
is  to  impress  a  lien  on  its  property  which 
continues,  notwithstanding  the  repeal  of  its 
charter  before  liability  under  the  former 
statute   attached,   and  the  transfer  of   its 
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IN  ERROR  to  the  Court  of  Appeals  of 
the  BUte  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  Judgment  of  the 
Jefferson  Circuit  Coort,  In  that  state,  which 
...  _  '    of   C 


See  name  case  below,  20  Ky.  L.  Rep. 
US,   M   S.   W.  620. 

The  facte  are  stated  fat  the  opinion. 

Mr.   Alexander   Pope   Humphrey 
plaintiff*  fat  error. 

Mom.  Henry  Iiann  Stone,  Samuel  B. 
Kirby,  and  Robert  W.  Bingham  for  defend- 
ant  in  error. 

•  'Mr.  Justice  McXonna  delivered  the  opin- 
ion of  the  court: 

Tula  ease  involves  the  liability  of  plain- 
tiff* in  error,  Bank  of  Kentucky  and  Nation- 
Jal  Bank  of  Kentucky,  to  be  aeeeaeed  for 
certain   back  taxes  under  the  revenue  law 

•  of  the  state  of*Kentucky.  That  law  makei 
ft  the  duty  of  "auditor's  agent  to  cause  to 
be  listed  for  taxation  all  property  omitted 
or  any  portion  of  property  omitted  by  the 
assessor,  board  of  supervisors,  board  of 
valuation  and  assessment,  or  railroad  com- 
mission, for  any  year  or  years."  Ey.  Stat. 
Carroll's  Compilation,  1003,  |  4241. 

In  pursuance  of  other  provisions  of  the 
section  this  suit  was  brought  There  Is 
no  dispute  about  the  facts.  The  Bank  of 
Kentucky  was  chartered  by  the  legislature 
of  Kentucky  in  183=1.  Its  charter  was  sub- 
sequently twice  extended,  but  was  repealed 
by  an  act  approved  March  22,  1000.  On 
May  1st,  1900,  the  National  Bank  of  Ken- 
tucky was  organised  and  took  over  its  as- 
sets. 

The  purpose  of  the  suit  is  to  subject  these 
assets  to  assessment  for  taxes  for  Jefferson 
county  for  the  years  1808,  1800,  and  1890- 
1000,  and  for  the  state  for  the  year  1809- 
1000.  Against  the  assessment  for  county 
taxes  plaintiffs  In  error  pleaded  a  Judgment 
of  the  circuit  court  of  the  United  States, 
.  which,  it  is  contended,  established  that  it 
had  been  adjudged  that  the  Bank  of  Ken- 
tucky was  only  taxable  under  a  law  of  the 
state,  called  the  Hewitt  law,  and  that  such 
law  constituted  an  inviolable  contract  be- 
tween the  bank  and  the  state.  And  against 
the  state  taxes  It  was  urged  that  the  bank 
had  ceased  to  exist  by  the  repeal  of  its  char- 


tar  before  liability  under  the  Hewitt  lew 
attached. 

1.  By  its  original  charter  the  Bank  of 
Kentucky  was  required  to  pay  26  cents  on 
each  share  of  its  stock  in  lieu  of  all  other 
taxation.  By  an  exercise  of  a  power  re- 
served the  legislature  increased  this  to  50 
cents.  By  the  Hewitt  law  it  was  provided 
that  the  banks  in  the  commonwealth  should 
pay  to  the  state  70  cents  on  each  share 
of  their  capital  stock  outstanding,  and  the 
ordinary  rate  of  state  taxation  on  the 
amount  of  Its  profits,  less  10  per  cent  there- 
of. The  tax  was  to  be  In  lieu  of  all  local 
taxation,  except  upon  the  real  estate  occu- 
pied by  the  bank  for  the  purpose  of  it* 
business.  It  was  provided  that  banks  or- 
ganized prior  to  its  passage  might  accept* 
■the  terms  of  the  law.  If  they  failed  to  do* 
so  they  were  to  be  taxed  as  other  corpora- 
tions were  taxed,  and  also  should  be  sub- 
ject to  local  taxation.  The  Bank  of  Ken- 
tucky accepted  the  terms  and  paid  the 
taxes  required.  In  1891  Kentucky  adopted 
a  new  Constitution,  which  provided  that  all 
property  of  individuals  and  corporations 
should  be  taxed  according  to  its  value.  In 
1802,  to  enforce  the  provision  of  the  Con- 
stitution, the  legislature  passed  a  general 
revenue  bill.  Under  the  terms  of  the  bill, 
banks,  sa  well  as  other  corporations,  are 
subject  to  taxation,  and  it  is  provided  that 
their  property  at  its  fair  cash  value  "shall 
be  assessed  and  valued  as  of  the  16th  of 
September  in  the  year  listed,  and  the  per- 
son owning  or  possessing  the  same  on  that 
day  shall  list  it  with  the  assessor,  and  re- 
main bound  for  the  tax,  notwithstanding 
he  may  have  sold  or  parted  with  the  same." 
Corporations  are  also  required  to  pay  a 
tax  on  their  franchise  to  the  state  and  to 
the  locality  where  the  franchise  is  exer- 
ised,  to  be  levied  by  a  board  denominated 
the  "board  of  valuation  and  assessment,'* 
constituted  of  the  auditor,  treasurer,  and 
secretary.  It  Is  the  duty  of  the  board  to 
determine  the  apportionment  of  the  tax 
where  more  than  one  jurisdiction  is  en- 
titled to  a  share  of  the  tax,  and  fix  the 
place  of  its  payment.  The  auditor  is  chair- 
man of  the  board,  and  it  Is  made  his  duty, 
at  the  expiration  of  thirty  days  after 
the   final  determination  of  such  values,  to 

'tity  to  the  county  clerks  the  amount 
liable  for  local  tax,  who  in  turn  certifies  it 
to  the  local  tax  officer. 

The  judgment  relied  on  as  m  judicata 
u  entered  in  a  suit  brought  by  the  Bank 
of  Kentucky  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky, 
wherein  it  impleaded  Samuel  H.  Stone  as 
the  auditor  of  public  accounts  of  the  state 
of  Kentucky,  Charles  Fenley  as  the  secre- 
tary of  state,  and  George  W.  Long  as  the 
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r  of  state,  the  city  of  Louisville  aa 
a  municipal  corporation,  the  county  of 
Franklin  as  a  municipal  corporation,  and 
the  board  of  oouncilmen  of  the  city  of  Frank- 
fort as  *  municipal  oorporation. 

The  bill   alleged  the  rights  of  the  bank 
g  under  the  Hewitt  law  aa  a  contract  between 

•  It  and  the  state,  it*  exemption  from 'taxa- 
tion except  under  that  law,  the  Invalidity 
aa  to  it  of  the  act  of  November  11,  1802. 
The  bill  also  aet  forth  various  litigations 
which  the  bank  had  theretofore  conducted, 
and  In  which,  It  insisted,  it  had  been  ad- 
judged that  it  could  not  be  taxed  otherwise 
than  under  the  Hewitt  law.  And  it  was  al- 
leged that  the  defendants  would  proceed 
to  value  the  franchise  of  the  bank  In  the 
manner  set  forth  in  the  act  of  November  11 
for  the  years  1895,  1800,  and  1807,  and  cer- 
tify such  Talus  to  the  clerk  of  Jefferson 
county,  and  that  those  assessments  would  be 
illegal. 

The  bill  prayed  that  Stone,  Fenley,  and 
Long  be  perpetually  enjoined  from  assessing 
the  value  of  the  bank's  capital  stock  under 
the  act  of  November  11  for  the  years  men- 
tioned; that  Stone  be  enjoined  from  certify- 
ing such  valuation  to  the  said  several  mu- 
nicipalities, and  that  such  municipalities  be 
enjoined  and  restrained  from  collecting  any 
tax  upon  such  valuation;  that  the  bank's 
contract  be  fully  established;  that  It  be  de- 
clared that,  upon  conforming  to  tike  same 
by  making  the  payments  under  the  Hewitt 
law  or  under  its  charter,  no  other  or  further 
taxes  should  be  exacted  from  it  under  any 
form  or  by  any  authority.  Issue  was  joined 
and  the  court  decreed,  among  other  things, 
m  follows: 

"It  Is  further  adjudged,  ordered,  and  de- 
creed, by  reason  of  the  several  pleas  of  res 
judicata,  relied  on  by  complainant  in  this 
bill  and  as  shown  by  the  exhibits  therewith, 
eomplainant  has  an  established  contract 
with  the  commonwealth  of  Kentucky,  under 
the  provisions  of  article  2  of  the  aet  of  the 
general  assembly  of  the  state  of  Kentucky, 
entitled  'An  Aet  to  Amend  the  Revenue 
Laws  of  the  Commonwealth  of  Kentucky,' 
approved  May  IT,  1888,  and  the  acceptance 
of  the  same  by  the  complainant,  the  terms 
of  which  contract  the  commonwealth  of  Ken- 
tucky cannot  alter  or  change  without  the 
consent  of  the  complainant;  that  by  the 
terms  of  this  contract  the  complainant  and 
its  shares  of  stock  cannot,  during  its  cor- 
porate existence,  be  assessed  for  taxation 
for  state  purposes  in  a  different  mode  or  at 
n  a  greater  rate  of  taxation  than  as  prescribed 
g  In  said  aet,  and  can  be  assessed  for  taxation 

•  and  taxed  for 'county  and  municipal  pur- 
poses only  upon  its  real  estate  used  by  It 
In  conducting  Its  business;  that  the  provi- 
sions of   the   present  Constitution   of   the 


commonwealth  of  Kentucky  and  the  act  of 
November  11,  1802,  in  so  far  as  they  an 
Intended  to  provide  or  do  provide  for  any 
assessment  or  taxation  of  the  complainant's 
property,  rights  of  property,  or  franchise 
or  shares  of  stock,  except  to  the  extent 
and  In  the  manner  provided  by  H  I,  2,  and 
S  of  article  2  of  the  said  aet,  approved  May 
17,  1866,  and  except  to  assess  a  tax  foi 
county  and  municipal  purposes  upon  its 
real  estate  used  in  conducting  its  business, 
are  In  violation  of  and  repugnant  to  the 
Federal  Constitution  and  void.* 

It  is  Insisted  that  this  decree  "decided 
that  the  Bank  of  Kentucky  had  a  full  and 
binding  contract  under  the  Hewitt  law,— 
a  contract  which  the  commonwealth  of  Ken- 
tucky could  not  alter  or  change," — and  that, 
by  the  terms  of  that  contract,  Its  property 
was  only  subject  to  taxation  under  that 
law.  It  is  further  insisted  that  the  ex- 
tent of  the  decree  is  not  limited  by  the  rea- 
sons given  for  it,  and  Deposit  Bank  v. 
Frankfort,  191  U.  S.  409,  48  L.  ad.  276,  24 
Sup.  Ct.  Rep.  1S4,  Is  cited. 

The  Important  consideration  is,  Upon 
whom  Is  the  decree  binding?  Meeting  the 
Inquiry,  the  bank  contends  "that  the  county 
of  Jefferson  is  dearly  bound  by  this  decree 
as  privy  thereto,"  notwithstanding  It  was 
not  a  party  to  the  suit  in  which  the  decree 
was  rendered,  and  deduces  this  from  the  de- 
pendence of  the  power  of  the  county  to  col- 
lect taxes  upon  the  assessment  by  the  board 
of  valuation  of  the  value  of  the  franchise 
of  the  bank  and  the  certification  of  the 
proportion  thereof  that  was  subject  to  coun- 
ty taxation.  It  is  hence  further  deduced 
that  a  judgment  against  the  state  board  of 
valuation  determines  the  rights  of  all  the 
local  communities  claiming  under  a  valua- 
tion and  apportionment  made  by  the  board 
and  the  auditor. 

The  action  of  the  Bank  of  Kentucky  is 
Inconsistent  with  this  contention.  In  its 
litigation  It  made  the  local  communities- 
parties,  and  in  the  suit  the  decree  in  whichg 
is  pleaded  in*the  case  at  bar  as  establishing* 
its  exemption  from  taxation,  except  under 
the  Hewitt  law,  it  secured  an  injunction 
against  the  board  of  valuation  and  asness- 
ment  by  reason  of  a  decree  obtained  against 
Franklin  county  In  a  suit  to  which  the 
board  was  not  a  party.  The  court  decided, 
and  It  was  required  to  decide  in  order  to 
give  the  bank  the  benefit  of  the  decree,  that 
the  state  board  of  valuation  was  the  agent 
of  the  municipalities,  county  and  city,  and, 
as  a  consequence,  that  judgment  rendered 
against  the  county  of  Franklin  in  the  courts 
of  the  state,  adjudging  the  Hewitt  law  a 
contract  between  the  bank  and  the  state, 
was  binding  upon  the  board  of  valuation. 
"Nor  can  there  be  any  doubt,"  the  court 
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said,  "thai  the  parties  to  the  former  litiga- 
tion and  this  litigation  an  the  tame.  The 
real  parties  In  interest  in  this  cause  among 
the  defendants  an  Franklin  county,  the 
city  of  Frankfort,  and  the  city  of  Louisville. 
It  is  for  them  that  the  board  of  valuation 
and  assessment  an  about  to  apportion  the 
estimated  value  of  the  franchise,  and  to 
certify  It  to  them  for  the  collection  of  taxes. 
The  members  of  the  board  of  valuation  an 
nothing  but  their  agents,  created  under  the 
law  for  the  purpose  of  assessing  this  tax. 
If  the  parties  in  interest  in  whose  favor 
the  tax  is  to  be  assessed  an  bound  by  the 
prior  litigation,  certainly  ths  agencies  act- 
ing for  them  under  the  law  are  equally 
bound.  In  this  light  the  board  of  valua- 
tion and  assessment  is,  in  respect  to  the 
former  judgments,  privy  to  the  city  of  Lou- 
isville and  county  of  Franklin,  and  the  city 
of  Frankfort."  Bank  of  Kentucky  v.  Stone, 
88  Fed.  383.  And,  on  account  of  tills  agency 
and  consequent  privity  with  those  muneipal- 
Ities,  the  board  of  valuation  was  enjoined 
from  action  against  the  contract,  determined 
to  exist  by  the  judgment  set  up  and  to 
which  the  board  was  not  a  party  by  name. 
Ths  reason  given  for  the  decision  is  now  op- 
posed by  plaintiffs  in  error  and  a  decree 
obtained  on  account  of  it  Is  asserted  to  be 
Independent  of  it.  The  vicarious  character 
of  ths  board,  aa  declared  by  the  court,  is 
attempted  to  be  put  out  of  view,  and  a  de- 
ens  made  against  it  because,  and  only  be- 
*  cause,  it  was  the  agent  of  certain  munid- 
?  pelitiea,  lanought  to  be  mads  an  instrument 
to  bind  all  others  without  power  of  ques- 
tion or  resistance  on  their  part.  This  at- 
tempt la  not  justified  by  Deposit  Bank  v. 
Frankfort,  and,  as  was  said  by  the  circuit 
court  in  another  case,  "would  be  extending 
the  doctrine  of  m  judicata  further  than 
any  authority  will  justify."  Northern  Bank 
v.  Stone,   88   Fed.  416. 

The  Northern  Bank  of  Kentucky  had  ob- 
tained a  judgment  against  Bourbon  county 
and  its  sheriff,  adjudging  that,  under  the 
Hewitt  law.  It  had  an  Irrevocable  contract, 
and  the  bank  sought  to  use  the  judgment 
as  an  estoppel  against  other  counties  and 
municipalities  as  well  a*  against  Bourbon 
county.  It  was  sustained  as  to  the  latter, 
but  rejected  as  to  the  other,  municipalities. 
The  argument  was  that  Bourbon  county  was 
a  municipal  corporation  under  the  state 
government,  and  that  the  state  was  bound 
by  the  litigation  against  it,  and  therefore 
•very  other  municipality  was  bound.  The 
court  rejected  the  contention,  making  the 
remarks  we  have  quoted.  The  relation  of 
the  board  of  valuation  to  the  counties  of  the 
state  was  again  decided  to  be  that  expressed 
fat  Bank  of  Kentucky  v.  Stone.  The  latter 
ease  was  affirmed  by  this  court  by  a  < 


slon  of  Its  members.     174  D.  S.  790,  43  L. 
ad.  1187,  10  Sup.  Ct  Rep.  881. 

Then  Is  another  answer  to  the  contention 
of  plaintiffs  in  error.  The  relation  of  the 
board  of  valuation  to  the  counties  and  other 
municipalities  of  the  state  is  necessarily  a 
matter  of  state  regulation. 

The  court  of  appeals  of  Kentucky  In  the 
case  at  bar,  answering  the  contention  based 
on  the  effect  of  the  judgment  pleaded  as  res 
judicata,  quoted,  with  approval,  ths  viswa 
expressed  by  the  circuit  court  for  the  dis- 
trict of  Kentucky  in  the  Northern  Bank 
Case,  of  the  relation  of  the  state  to  its  coun- 
ties and  cities,  and  pronounced  those  view* 
conclusive  of  "the  duty  of  the  Bank  of  Ken- 
tucky to  pay  its  taxes  for  the  yean  In  ques- 
tion." And  the  court  applied  the  doctrine 
of  the  case  of  Henderson  County  v.  Hender- 
son Bridge  Co.  116  Ky.  104,  105  Am.  St 
Rep.  107,  75  S.  W.  239,  and  declared  that 
the  question  then  considered  was  subs  t  an- i 
tially  the' same  as  involved  In  ths  ease  at* 
bar.  Quoting  that  doctrine,  the  court  said: 
"A  person  or  municipality  is  not  bound  by 
former  litigation,  unless  It  was  a  party, 
either  actually  or  by  its  representative 
Under  our  statute  ths  fiscal  court  has  con- 
trol of  the  affair*  of  the  county,  and  the 
sheriff  Is  only  a  tax  collector,  in  no  wise  a 
representative  of  the  county  In  the  manage- 
ment of  Its  affairs,  and  the  county  is  not 
therefore  bound  by  any  adjudication  to 
which  it  was  not  a  party."  In  other  words, 
the  court  held  that  neither  a  sheriff  nor  an 
assessor  had  control  of  the  affairs  of  the 
county,  and  a  judgment  against  either  did 
not  bind  the  county.  Applying  this,  the 
court  further  said:  "The  board  of  assess- 
ment and  valuation  did  not  have  control  of 
the  fiscal  affairs  of  Jefferson  county,  and,  in 
our  opinion,  the  judgment  did  not  bind  Jef- 
ferson county."  [89  Ky.  L.  Rep.  848, 
847,  94  8.  W.  822.] 

2.  To  support  ths  contention  that  then 
is  no  liability  to  the  state  for  the  tax  of 
1900,  It  is  contended  that  the  property  of 
the  Bank  of  Kentucky  was  only  assessable 
under  the  Hewitt  law,  and  before  the  prop- 
erty was  required  to  be  returned  for  as- 
sessment under  that  law  the  Bank  of  Ken- 
tucky had  ceased  to  exist,  and  its  property 
passed  to  the  National  Bank  of  Kentucky, 
f  too  from  any  lien. 

A  brief  recapitulation  of  the  facts  will 
make  the  contention  clear.  Under  the  Hew- 
itt law  the  stock  and  assets  of  banks  were 
ascertained  as  of  July  1,  and  the  tax  paid 
thereon.  On  May  1,  1900,  as  we  have  seen, 
by  not  accepting  the  conditions  imposed 
upon  it  by  the  legislature,  the  charter  of 
the  Bank  of  Kentucky  waa  repealed.  On 
that  day  the  National  Bank  of  Kentucky 
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wu  organised  and  the  property  of  tike  Bank 
of  Kentucky  transferred  to  it.  Under  the 
general  laws  of  the  state  ell  taxable  prop- 
erty was  required  to  be  aeseeaed  and  valued 
aa  of  the  15th  of  September  In  the  year 
lilted,  and  the  owner  or  poaaeaeor  is  re- 
quired to  list  it  with  the  aaeeaeor  on  that 
day,  and  remains  bound  for  the  taxes,  not-. 
withstanding  he  may  have  sold  or  parted 
with  it  |  4059.  Under  the  act  of  1892, 
a  which  repealed  the  Hewitt  law,  banks  were 
h  required  to  make  reports  on  or  before  the 

*  1st  of  March  of  each  year  as'of  the  preced- 
ing 31st  of  December.  This  provision  fixed 
the  time  the  property  of  banks  should  be 
assessed.  The  court  of  appeals  held  that 
this  law  was  applicable  to  the  Bank  of  Ken- 
tucky and  fixed  a  lien  on  its  property,  which 
continued,  notwithstanding  the  repeal  of 
the  charter  of  the  bank  and  the  transfer  of 
the  property  to  the  National  Bank  of  Ken- 
tucky. This  result  followed,  the  court  of 
appeals  further  said,  even  viewing  the  Hew- 
itt law  as  an  irrevocable  contract.  In  other 
words,  it  was  decided  that  either  one  or  the 
Other  of  the  two  dates  waa  the  day  of  assess- 
ment and  the  commencement  of  the  lien. 
That  of  December  31,  if  the  Hewitt  law 
should  be  regarded  as  repealed  by  the  act 
of  1892,  and  the  court  decided  that  It  was 
repealed.  That  of  September  15,  if  the 
Hewitt  law  was  not  repealed,  because  the 
provision  for  the  assessment  of  property  as 
of  the  16th  of  September  was  a  part  of  the 
law.     The  court  said: 

"If,  under  the  Hewitt  law,  banks  were  as- 
sessed at  the  same  time  the  taxes  were  due 
and  payable,  then  the  assessment  did  not 
take  place  until  the  day  after  the  close  of 
the  fiscal  year  for  which  the  assessment 
was  made  and  the  taxee  were  paid.  The 
act  does  not  say  that  the  assessment  shall 
take  place  on  July  1,  nor  does  ft  say  that 
It  is  assessed  as  of  that  date.  The  bank  is 
required  to  make  a  report  and  pay  on  that 
day.  The  Hewitt  law  provides  that  the 
holder  of  the  legal  title,  and  the  holder  of 
the  equitable  title,  and  the  claimant  or 
bailee  in  possession  of  the  property  on  the 
15th  of  September  of  the  year  the  assess- 
ment is  made,  shall  be  liable  for  the  taxes 
thereon.  Hewitt  Law,  f  8,  art.  1,  Gen. 
Stat.  1888,  ed.  p.  1035." 

It  was  further  decided  that  the  only  right 
which  the  bank  secured  was  to  pay  taxes  up- 
on the  property  as  designated  by  the  Hewitt 
law.  "When  the  right  to  do  this  is  main- 
tained," the  court  observed,  "every  right  it 
[the  Bank  of  Kentucky]  had  under  its  ir- 
revocable charter  has  been  respected." 

The  conclusions  of  the  court  are  eon- 
o  tested  by  plaintiffs  in  error,  and  it  is  in- 
n  Hinted  that  the  day  of  assessment  was  not 

*  September  10  or  December  31,  but  July   1, 


Oct.  Tbi, 

the  day  the  bank  was  required  to  make  its 
report,  and  that  a  lien  for  taxes  could  not 
attach  until  that  day,  and  before  that  day 
the  Bank  of  Kentucky  had  ceased  to  exist. 
But  we  have  seen  that  the  court  of  appeals 
of  Kentucky,  construing  the  laws  of  the 
state,  made  the  15th  of  September  the  day 
of  assessment  under  the  Hewitt  law;  in 
other  words,  distinguished  between  the  day 
of  assessment  and  the  day  that  bank  was  re- 
quired to  make  its  report.  We  are  not 
prepared  to  say  that  the  conclusion  is  not 
justified.  But  passing  that,  we  concur  with 
the  court  of  appeals  of  Kentucky  that  it 
was  competent  for  the  legislature  to  change 
the  day  the  bank  should  report  its  prop- 
erty for  assessment,  and  that  the  lien  of 
assessment  would  follow  the  property  in  the 
possession  of  Its  vendee,  the  National  Bank 
of  Kentucky. 

Judgment   affirmed. 


(107  U.  S.  341) 
HENRY     M.     EARLE,    Administrator    da 
Bowie   Son,   with   the   Will   Annexed,   of 
William  B.  Earle,  Deceased,  Appt, 

T.  PERCY  MYERS  and  John  3.  Hamilton, 

Administrators  da  Bonis  Won,  with  the 
Will  Annexed,  of  James  H.  Caustcn,  De- 
ceased.    (No.  12.) 

HENRY  M.  EARLE,  Administrator  *e  Bo- 
nis    yon,     cum     Teat  am  erttn     A'inr-xo,     of 

William  E.  Earle,  Deceased,  Appt, 
T.  PERCY  MYERS  and  John  J.  Hamilton, 

Administrators  de  Bonis  Kun,  cum  Testa- 
mento  Anneao,  of  James  II.  Cauaten,  De- 
ceased.     (No.   388.) 

Appeal  —  review  of  facts. 

1.  Findings  of  fact  maife  by  an  auditor 

to  whom  a  case  is  referred  to  state  the  ac- 
count, anH  confirmed  by  the  courts  below, 
will  be  affirmed  by  the  Supreme  Court  of 
the  L'uited  Stales  unless  ti.-mly  erruueouB.* 
Laches  — delny  In  bringing  suit. 

2.  Failure  to  bring  suit  fur  an  accounting 
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prosecution 
of  French  spuliiit  iun  cbima  until  two  years 
after  the  ptiarfmrnt  of  the  appropriation 
act  of  March  :i.  IS!i!i  (3()  Stut.  at  U  1161, 
1 101.  chap.  42fl.  II.  S.  dm]..  Stat.  1M1,  p. 
751),  from  which  payment  iniyht  be  made, 
is  not  such  laches  as  defeats  a  reooverj.t 

Accounting  —  contract    for   division   of 


'  fece. 

3.  The  estate  of  an  attorney  who  agreed 
to  divide  the  net  fees  received  in  the  prose- 
cution of  French  spoliation  claims,  in  con- 
sideration of  the  exclusive  use  of  certain 
papers,  may  be  required  to  account  for 
fees  received  for  services  performed  by  his 
administrator,    where    the    accounting   has 
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been  treated  by  both  parties  as  can  proper 
to  be  mad*  for  tho  whole  period. 
Appeal  — finality   of  decision. 
4.  A  decree  which  reversed  noma  of  the 

findings  and  conclusions  of  law  of  the  court 
below  in  an  action  for  an  accounting,  and 
directed  a  new  decree  to  be  entered  in  ac- 
cordance with  the  opinion  of  the  court,  is 
not  final  for  the  purpose  of  an  appeal  to  the 
Supreme  Court  of  the  United  State*. 

[Nob.    12,   388.] 


decree  which  reversed  some  of  the  findings 
and  conclusion*  of  law  of  the  Supreme 
Court  of  the  District,  confirming  the  report 
of  an  auditor  in  an  action  for  an  account- 
ing, and  directed  a  new  decree  to  be  en- 
tered in  accordance  with  the  opinion  of  the 
court.  Dismissed  for  lack  of  a  final  judg- 
ment.   Also  an 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Colombia  to  review  a 
decree  affirming  a  decree  of  the  Supreme 
Court  of  the  District,  confirming  the  au- 
ditor's report  in  the  same  action,  after  such 
auditor  had  restated  the  account  in  ac- 
cordance with  the  direction  of  the  Court  of 
Appeals.    Reversed. 

Bm  same  ease  below,  In  No.  12,  2fl  App. 
D.  C.  582. 

Statement  by  Mr.  Justice  Pookham: 
The  appeals  in  the  above  numbers  involve 
the  judgment  of  the  court  of  appeals  of  the 
District  of  Colombia  (25  App.  D.  0.  S82), 
which  modified  the  decree  of  the  supreme 
court,  confirming  the  report  of  an  auditor. 
The  action  was  brought  by  the  appellees 
against  the  administrator  of  Earle's  estate 
lor  an  accounting,  and  after  issue  joined  it 
was  referred  to  an  auditor  to  state  the  ac- 
sount  upon  the  pleadings  and  proof  placed 
before  him.  The  auditor  reported  in  favor 
Bof  allowing  the  complainant,  as  due  the 
J  Causten  estate,  the  sum  of  97,492.20.  After 
■  the  report  had  been  confirmed  by'the  su- 
preme court,  each  side  took  an  appeal  and 
the  court  of  appeals  reversed  some  of  the 
finding*  and  conclusions  of  law  of  the  court 
below,  and  directed  a  new  decree  to  be  en- 
tered, in  accordance  with  the  opinion  of  the 
court.  The  defendants  appealed  from  that 
order  to  this  court,  and  that  appeal  is  the 
above  number  12. 

Fearing  that  there  might  bo  some  doubt 
as  to  the  finality  of  this  decree  for  the  pur- 
«  of  an  appeal  to  this  court,  the  parties, 
t  to  the  decree  of  the  court  of  ap- 
"  e  case  down  to  the  trial  court, 


which  referred  It  to  the  auditor,  who  re- 
stated the  account  In  accordance  with  the 
direction  of  the  court  of  appeals,  to 
which  exceptions  were  filed  by  the  de- 
fendant, which  were  overruled,  the  audit- 
or's report  confirmed  and  another  decree  en- 
tared,  from  which  an  appeal  was  taken  to 
the  court  of  appeals  and  there  affirmed,  and 
from  the  decree  of  affirmance  an  appeal  has 
been  taken  to  this  court  and  allowed,  which 
Is  number  388. 

The  material  facts  which  appear  in  the 
record  are  the  following:  For  many  years 
a  series  of  attempts  had  been  made  to  se- 
cure legislation  from  Congress  looking  to  the 
payment  of  claims  made  by  American  citi- 
zens for  damages  arising  from  illegal  seiz- 
ure of  their  vessels  by  the  government  of 
Franco,  which  the  United  States  had,  by 
treaty,  undertaken  to  pay.  Such  attempts 
had  been  unsuccessful,  until  at  length  an 
act  was  passed  by  Congress,  chapter  26  of 
the  Laws  of  188S  (23  Stat,  at  L.  283,  U.  & 
Camp.  Stat.  1901,  p.  750),  which  provided 
for  the  ascertaining  of  claims  of  American 
citizens  for  spoliation  prior  to  the  31st  of 
July,  1801. 

During  quite  a  number  of  years  preced- 
ing the  act  of  1886  one  Junes  H.  Causten, 
a  resident  of  the  District  of  Columbia,  had 
accumulated  papers  which  were  regarded  as 
of  considerable  value  in  facilitating  proofs 
of  these  claims.  Mr.  Causten  died  before  the 
passage  of  the  act  of  Congress,  leaving  these 
papers  In  the  hands  of  Mr.  William  E.  Earle, 
who  was  also  interested  in  the  prosecution 
of  said  claims,  and  therefore  desired  the 
benefit  of  the  use  of  these  papers,  and,  aftei 
the  act  of  Congress,  Mr.  Earle  and  Mr. 
Waggaman,  the  administrator  of  the  estate  S 
■of  Mr.  Causten,  entered  into  a  contract  as? 
of  the  date  of  June  12,  1885,  by  which  Mr. 
Earle  waa  to  be  allowed  to  continue  in  the 
possession  and  exclusive  use  of  these  papers 
in  the  prosecution  of  the  spoliation  claims, 
for  which  possession  and  exclusive  use  he 
was  to  pay  to  the  administrator  (Wagga- 
man) £5  per  cent  of  all  fees  which  be 
should  receive  on  account  of  these  claims, 
"after  deducting  from  all  such  fees  received, 
or  which  shall  hereafter  be  received  by  him, 
the  proper  expenses  Incurred  by  him,  since 
the  passage  of  the  act  of  Congress,  referring 
said  cases  to  the  court  of  claims  in  the  prose- 
cution of  said  French  spoliation  claims,  such 
as  clerk  hire,  printing,  advertising,  office 
rent,  and  the  compensation  of  other  attor- 
neys necessarily  associated  with  him,  and  in 
whose  compensation  said  Earle  does  not 
share.  And  settlements  between  said  Earle 
and  said  Waggaman,  administrator  as  afore- 

id,  or  his  successor  In  office,  shall  be  made 
every  six  months,  and  the  proportionate  part 
of  said  fees  due  said  administrator  shall  be 
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paid  over  to  said  administrator  or  hla  auo- 
oSBsor  in  office,  at  cuch  settlement," 

Earle  agreed  to  keep  true  books  of  account 
of  all  fees  and  retainers  received  by  Urn,  and 
also  of  all  expenses  attending  the  prosecu- 
tion of  the  claims  in  which  he  should  be  en- 
gaged as  counsel  or  otherwise,  the  books  of 
account  to  be  open  at  all  times  for  the  inspec- 
tion of  the  administrator,  or  his  successor  in 

Thereafter  proceedings  were  token  by 
Earle  in  the  court  of  claims  towards  proving 
the  claims  of  his  clients,  and  the  action  of 
that  court  recognizing  such  claims  among 
others,  to  a  certain  extent,  was  certified  to 
Congress,  as  provided  in  the  act  of  1885. 

On  March  3,  1891  (26  Stat,  at  L.  807, 
chap.  540),  Congress  made  an  appropriation 
in  payment  of  a  portion  of  all  claims  so 
certified,  and  out  of  this  appropriation  Mr. 
Earle  received  as  fees  up  to  July,  1803,  the 
sum  of  about  138,000,  while  his  books  showed 
an  expenditure  of  over  (57,000,  leaving  Mr. 
«  Earle  some  $18,000  behind.  Future  legis- 
■  Iaticn  was  expected,  which  would  turn*this 
deficit  into  a  profit.  It  was  hoped  that  a 
further  appropriation  would  be  made  in 
1893,  but  that  hops  was  not  realised.  Mr. 
Earle  died  in  August,  1893,  and  an  admin- 
istrator was  thereafter  appointed.  No  fur- 
ther appropriation  was  made  until  March  3, 
1880  (30  Stat,  at  L.  1161,  1101,  chap.  426, 
U.  S.  Comp.  Stat.  1001,  p.  751).  Under  this 
appropriation  the  estate  of  Earle  received 
some  {50,000  In  fees. 

Negotiations  for  the  settlement  of  the  ac- 
counts between  the  administrator  of  Earle's 
estate  and  the  administrator  of  Causten'i  es- 
tate were  proceeded  with,  but  proved  unsuc- 
cessful, when  this  suit  was  instituted  by 
the  Cansten  administrator  for  an  account- 
ing. Pleadings  were  had  in  dus  form,  and 
the  case  was  referred  to  an  auditor  of  the 
court  for  a  statement  of  the  account,  who, 
after  considerable  testimony  had  been  ad- 
duced, filed  his  report  and  found  the  sum  of 
$7,458.20  to  be  due  from  the  defendant  to 
the  complainant.  Exceptions  were  filed  by 
both  parties,  which  were  overruled  by  the 
supreme  court,  and  the  auditor's  report  was 
confirmed. 

The  court  of  appeals  modified  the  decree 
entered  by  the  supreme  court,  as  already 
stated. 

Messrs.  John  O.  Glttlngs  and  Henry  E. 
Davis  for  appellant. 

Messrs,  T.  Percy  Myers,  M.  J,  Colbert, 

and  6.  T.  Thomas  for  appellees. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

In   making   up   the   account,    the   repre- 


sentative of  the  Earls  estate  claimed  a  cred- 
it for  the  sum  of  $10,558.05  as  part  of  the 
proper  expenses  incurred  by  or  in  behalf  of 
defendant  in  obtaining  the  appropriation* 
above  mentioned.  The  auditor  struck  out 
$13,058.06  of  such  claimed  credit,  leaving 
$6,500  ss  a  proper  credit  in  favor  of  the  ad- 
ministrator of  Earle.  The  thirteen  thousand 
and  some  odd  dollars  were  stricken  out  by 
the  auditor  because  of  the  fact,  as  he  found,  5 
that  these  moneys 'were  paid  for  lobbying  J1' 
services,  in  efforts  to  secure  the  appropria- 
tion by  Congress,  which  services  he  held 
were  contrary  to  public  policy  and  discoun- 
tenanced by  the  courts,  and  therefore  not  to 
be  allowed  as  a  proper  credit.  The  balance, 
$6,500,  the  auditor  held  that  the  proof  showed 
had  been  paid  by  the  defendant  for  legal 
services  by  the  individuals  named,  and  that 
such  services  were  valuable,  and  the  amount 
paid  was  not  excessive  or  unreasonable.  This 
amount  consisted  of  three  separate  items, 
two  items  for  $2,000  and  one  item  for  $2,- 
600. 

Upon  the  argument  in  the  court  of  ap- 
peals, the  defendant's  counsel  insisted  ilia* 
the  whole  $19,000  should  have  been  allowed 
as  a  proper  credit,  while  the  plaintiffs'  coun- 
sel asserted  that  the  disallowance  of  the 
13,000-dotlar  credit  was  right,  but  that  the 
court  erred  in  admitting  the  83,600  as  a 
proper  credit  The  court  of  appeals,  as  we 
have  said,  affirmed  that  portion  of  the  de- 
cree in  which  the  auditor  disallowed  the 
$13,000  claimed  for  credit,  but  reversed  that 
portion  of  the  decree  by  which  the  auditor 
allowed  the  credit  of  $6,500,  and  directed 
the  decree  to  be  amended  by  striking  out  the 
above  credit  for  that  sum.  This  was  upon 
the  ground  that  the  $6,500  claimed  was  also 
illegal  The  court  said  that  it  was  impos- 
sible to  read  the  record  without  coming  to 
the  conclusion  that  these  alleged  services 
were  of  the  kind  known  as  lobbying  services  j 
that,  although  proof  on  the  subject  was  mea- 
ger, yet,  so  far  as  it  went,  it  tended  un- 
mistakably to  show  the  illicit  character  of 
the  services,  being  personal  influence  and 
personal  solicitation  with  members  of  Con- 
gress, and  that  courts  had  branded  services 
of  a  like  nature  as  improper,  and  for  which 
no  recovery  would  be  allowed. 

The  auditor  before  whom  the  cass  was 
tried  and  who  heard  the  witnesses,  while 
holding  that  certain  of  the  credit  claims 
were  illegal,  as  claims  for  lobbying  services, 
yet  held  that  these  particular  claims  for 
services  performed  by  members  of  the  bar, 
and  representing  the  $6,500  allowed,  wersR 
for  proper  professional  services,  and  as  suchjj 
should  be  allowed.  The  supreme* court  of* 
the  District  confirmed  the  report  of  the  au- 
ditor,   and   thereby   held    that    the    credit 
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■olaimwl   for  the  payment  of  these  services 

After  a  careful  exsmintion  of  the  testi- 
mony in  the  case  we  are  unable  to  concur 
with  the  court  of  appeals  on  this  question. 
We  cannot  find  any  evidence  to  justify  a 
reversal  of  the  report  of  the  auditor,  con- 
firmed as  it  is  by  the  supreme  court.  The 
payments  were  proved  to  have  been  made,, 
and  there  is  no  evidence  of  any  illegality  con- 
nected with  the  services  performed  sufficient 
to  justify  an  appellate  tribunal  in  revers- 
ing the  finding  of  the  auditor  and  the  su- 
preme court  upon  this  question  of  fact.  It 
is  unnecessary  to  embody  in  this  opinion 
a  reference  to  the  testimony  in  the  case  or 
to  make  extracts  therefrom,  but  it  is  enough 
to  say  that  we  are  satisfied,  from  a  careful 
perusal  thereof,  that  we  are  right  In  the 
•conclusions  which  we  have  come  to. 

As  to  the  13,000-doIlar  credit  which  the 
auditor  and  the  supreme  court  and  the  court 
of  appeals  have  all  disallowed,  we  are  of  the 
-opinion  that  there  was  sufficient  evidence  to 
justify  its  disallowance.  The  evidence  would 
seem  to  justify  the  finding  of  the  auditor 
that  these  particular  services  thus  paid  for 
were  of  the  character  generally  designated 
as  lobbying  services,  and  in  such  ease  it  Is 
proper  to  follow  the  general  rale  of  affirm- 
ing a  finding  of  fact  made  and  confirmed  by 
the  courts  below,  unless  the  same  he  clearly 


Again,  the  auditor  disallowed  in  part  a 
elatm  of  some  110,000,  which  the  defendant 
asserts  was  paid  to  two  other  attorneys  for 
their  services,  under  a  special  agreement 
which  was  made  between  the  administrator 
of  the  Earle  estate  and  such  attorneys.  The 
auditor  made  a  finding  of  the  facts  in  re- 
gard to  such  employment,  and  carefully  con- 
sidered the  conditions  as  they  appeared  in 
the  proof,  and  stated  that  he  wss  of  the 
opinion  that  the  services  in  question  did  not 
require  the  time  and  attention  of  these  three 
gentlemen,  and  that  it  would  not  be  just  to 

?  Impose  the  burden  of  the  payment  to  them 
upon  this  case  in  such  a  manner  as  to  di- 
*  miniah  the  small  •amount  which  would  be 
found  due  and  payable  to  the  complainant. 
He  therefore  In  the  account  allowed  a  cred- 
it for  but  one  half  of  the  amount,  which  he 
said  was,  In  his  "judgment,  a  liberal  allow- 
ance for  the  present  account."  Counsel  for 
the  defendant  have  failed  to  show  from  the 
evidence  in  the  record  that  this  item  was  im- 
properly disposed  of  by  the  auditor. 

As  to  the  alleged  laches  on  the  part  of  the 
complainant  in  bringing  this  suit,  we  think 
the  courts  below  have  committed  no  error  in 
their  judgments.  The  evidence  showed  that 
during  the  time  of  the  life  of  Mr.  Earls,  al- 
though the  books  of  account  were  quite 
socager,  yet,  such  sa  there  were,  had  been 


examined  by  the  administrator  of  Causten, 
In  the  office  of  Mr.  Earls,  and  that  objection 
bad  been  made  to  the  payment  of  the  moneys 
to  these  persons  In  regard  to  whom  the 
charge  of  lobbying  services  was  made.  There 
was  no  account  stated,  and  the  failure  to 
bring  suit  for  an  accounting  until  January, 
1001,  two  years  after  the  appropriation  act 
of  1899,  from  which  payment  might  be  made, 
cannot  be  regarded  as  laches  to  prevent  a 
recovery  in  this  suit. 

The  objection  that  there  was  in  reality  no 
liabi  lity  on  the  original  contract  arising  out 
of  services  performed  by  the  administrator 
after  the  death  of  William  E.  Earle  cannot 
be  sustained.  The  accounting  has  been 
treated  by  both  parties  aa  one  proper  to 
be  made  for  the  whole  period,  including  that 
which  elapsed  subsequently  to  the  death  of 
Mr.  Earle.  The  defendant  recognized  this 
right  by  making  the  accounting  not  only  for 
fees  received  prior  to  the  death  of  Mr.  Earle, 
but  for  such  feee  as  were  received  under  the 
appropriation  act  of  1899.  The  account  pre- 
sented by  the  Earle  estate  to  the  Causten  es- 
tate admits  an  indebtedness  due  from  the 
administrator  of  the  former  of  something 
over  (2,000,  and  the  account  purports  to  be 
one  between  the  estate  of  Earle  and  the  es- 
tate of  Causten,  and  it  embraces  not  only 
fees  received  by  William  E.  Earle  in  hit 
lifetime  under  the  appropriation  act  of  1891, 
but  fees  received  by  the  estate  of  Earle  un- 
der the  appropriation  act  of  18B9.  ThusH 
both  parties  seem  to  have  treated  the  ac-" 
count  as'one  account,  with  reference  to  the* 
act  of  1891  and  also  to  that  of  1809,  and 
we  think  that,  under  the  circumstances,  the 
defendant  should  be  held  liable  to  account 
therefor  as  indicated. 

Tho  account  should  be  restated  by  allow- 
ing credit  to  the  defendant  of  (0,500,  the 
amount  paid  the  attorneys  as  already  stated. 
As  to  all  other  matters,  the  decree  is  right. 
The  proper  disposition  of  the  case  is  to  dis- 
miss tho  appeal  fn  No.  12,  because  the  de- 
cree appealed  from  Is  not  a  final  one,  and  to 
reverse  the  decree  in  No.  388,  for  the  pur- 
pose of  making  the  proper  credit  to  defend- 
ant in  the  account 

B  evened. 


(ao7  u.  a  asi) 

OZAN  LUMBER  COMPANY,  Petitioner, 


Constitutional   law—    equal  protection 

of  the  laws  — state  regulation  of  sale) 

of  patented  articles. 

The  exemption  of  merchants  and  dealers 

who  sell  patented  things  in  the  usual  course 

of  business  from  the  operation  of  Kirby's 
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(Ark.)  Dig.  ||  flS-616,  requiring  a  nego- 
tiable Instrument  Una  fat  payment  for  a 
patented  article  to  show  on  its  face  for 
what  it  ni  given  or  be  void,  does  not  ren- 
der «neh  statute  repugnant  to  U.  8.  Const., 
Uth  Amend.,  aa  denying  the  equal  protec- 
tion of  the  laws. 

[No.  87.] 


ON  WRIT  o*  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Arkansas,  sus- 
taining a  demurrer  to  the  defense  in  an  ac- 
tion upon  certain  promissory  notes,  that 
they  did  not  show  on  their  face  that  thoy 
wen  taken  in  payment  for  a  patented  ar- 
ticle. Judgments  of  both  courts  reversed 
and  the  cause  remanded  to  the  Circuit 
Court  for  further  proceedings. 

Beo  same  case  below,  Tfl  C.  C.  A.  818, 
1*6  Fed.  344. 

g  Statement  by  Mr.  Justice  Peckham: 
>  *  This  case  comes  here  upon  certiorari  di- 
rected to  the  circuit  court  of  appeals  for 
the  eighth  circuit.  The  action  was  i 
menced  in  the  United  States  circuit  court 
for  the  western  district  of  Arkansas,  upon 
certain  promissory  notes,  which  the  defend- 
ant, the  Ozan  Lumber  Company,  In  its  an- 
swer alleged  had  been  given  hy  it  in  pay- 
ment for  a  patented  article,  such  notes  not 
being  executed  upon  a  printed  form,  show- 
ing they  were  given  in  consideration  of  a 
patented  machine,  as  required  by  the  stat- 
ute of  Arkansas.  Klrby's  Digest  Laws  of 
Arkansas,  If  613  to  616,  inclusive. 

A  demurrer  to  the  defense  was  interposed 
on  the  ground  that  It  did  not  state  facts  con- 
stituting a  defense.  The  circuit  court  sus- 
tained the  demurrer,  because,  as  it  held,  the 
act  was  in  violation  of  the  14th  Amendment, 
as  denying  to  the  plaintiff  the  equal  protec- 
tion of  the  laws.  127  Fed.  206.  The  case  was 
taken  by  writ  of  error  to  the  circuit  court 
of  appeals,  where  the  judgment  was  affirmed 
for  the  reason  that  the  act  was  an  illegal 
discrimination  against  patented  article*.  76 
C.  C.  A.  219,  146  Fed.  344.  The  application 
by  defendant  for  a  certiorari  to  review  that 
judgment  was  granted. 

Messrs.  TJ.  H.  Roto  and  Thomas  O.  11c- 
Rae  for  petitioner. 
,      Mr.  Morris  M.  Conn  for  respondent. 

*  *lfr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
th-  court: 

The  validity  of  this  very  statute  of  Ar- 
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kansas  (at  least,  until  Congress  legislates 
upon  the  subject)  has  already  been  affirmed 
by  this  court  (Woods  v.  Carl,  203  U.  S. 
368,  61  L.  ed.  210,  27  Sup.  Ct  Rep.  SO), 
and  the  validity  of  statutes  of  a  somewhat 
similar  nature  has  also  been  affirmed  in 
the  case  of  Allen  r.  Riley,  203  U.  S.  347, 
61  L.  ed.  216,  27  Sup.  Ct,  Rep.  06,  immedi- 
ately preceding  the  case  above  cited. 

It  is  sought  to  avoid  the  authority  of  our 
decision  upon  this  Arkansas  statute  by  as- 
serting that  nothing  was  therein  decided  ex- 
cept the  validity  of  the  1st  section  of  the 
act,  and  that  the  validity  of  the  act  when 
considered  in  connection  with  the  4th  section 
was  not  argued  or  decided.  The  4th  sec- 
tion reads  as  follows:  "This  act  shall  not 
apply  to  merchants  and  dealers  who  sell  pat- 
ented things  in  the  usual  course  of  busi- 
ness." Other  reasons  for  an  affirmance  are 
set  up  in  the  brief  of  respondent. 

The  grounds  given  for  the  decision  by  the 
circuit  court  and  the  circuit  court  of  ap- 
peals differ  somewhat.  The  circuit  court 
says  that  the  effect  of  the  4th  section  of  the 
statute  is  to  violate  that  portion  of  the  14th 
Amendment  to  the  Federal  Constitution  3 
which  provides  that  no  state  shall 'deny  to* 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws;  while  the  circuit 
court  of  appeals  bases  its  judgment  upon 
the  unlawful  discrimination  evidenced  by 
the  act  against  those  who  are  protected  by  a 
patent  granted  by  the  United  States. 

In  203  U.  S.  3S8  (supra)  this  court  held 
the  statute  valid  as  against  an  objection  of 
the  same  nature  as  that  taken  herein  by  the 
circuit  court  of  appeals.  Our  decision  in 
that  case  had  not  been  made  at  the  time  of 
the  decision  of  this  case  in  the  courts  below. 
The  ground  taken  by  the  circuit  court  was 
id  in  our  opinion  In  203  TJ.  S., 
and  although  It  might  be  urged  that  all  ob- 
jections to  its  validity  arising  upon  the  fnce 
of  the  statute,  even  if  not  specially  dis- 
cussed, were  overruled  by  the  decision,  yet, 
assuming  that  the  particular  question  now 
presented  Is  still  open  in  this  court,  we  are 
of  opinion  that  the  exception  contained  in 
I  4  does  not  render  the  statute  invalid.  The 
plain  purpose  of  the  whole  statute  is  to 
create  and  enforce  a  proper  police  regular 
Its  passage  showed  that  the  legis- 
lature was  of  opinion  that  fraud  and  impo- 
sition were  frequent  In  the  sale  of  property 
of  this  nature,  except  in  the  cases  mentioned 
In  f  4,  and  that  temptations  to  false  repre- 
sentations in  regard  to  the  virtues  and  val- 
or the  article  sold  were  also  frequently 
yielded  to.  When  the  sale  of  the  article  was 
effected  by  such  representations,  and  a  note 
given  for  the  amount  of  the  sale,  a  transfer 
of  the  note  to  a  bona  flde  purchaser  for  val- 
ue before  Its  maturity  prevented  the  vendee 
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from  allowing  the  fraud  by  which  the  sale 
had  been  accomplished.  In  order  to  reach 
aucha  transaction  and  to  permit  the  vendee 
to  ahow  the  fraud,  the  statute  was  passed. 
It  in  doubtless  thought  that  merchants  and 
dealers,  as  mentioned  in  tho  statute,  while 
dealing  with  the  patented  things  in  the 
manner  stated,  wonld  not  be  so  likely 
make  representations  or  to  engage  in  a  fraud 
to  effect  a  sals,  as  those  covered  by  the 
statute.  The  various  Itinerant  venders  of 
patented  articles,  whose  fluency  of  speech 
a  and  carelessness  regarding  the  truth  of  their 
S  represe  ntationa  might  almost  be  said  to  have 
*  become  proverbial,  were,  of  course,  in  the 
mind  of  the  legislature,  and  were  included 
In  this  legislation.  Indeed,  they  are  the 
principal  people  to  be  affected  by  it. 

The  manufacturer  of  a  patented  article, 
who  also  sells  It  in  the  usual  course  of  busi- 
ness in  his  store  or  factory,  would  probably 
come  within  the  exception  of  |  4.  Ha  may 
be  none  the  less  a  dealer,  selling  In  the  usual 
course  of  his  business,  because  he  is  also  a 
manufacturer  of  the  article  dealt  in.  Ex- 
ceptional and  rare  cases,  not  arising  out  of 
the  sale  of  patented  things  in  the  ordinary 
way,  may  be  imagined  where  this  general 
classification  separating  the  merchants  and 
dealers  from  the  rest  of  the  people  might  be 
regarded  as  not  sufficiently  comprehensive, 
because  in  such  unforeseen,  unusual,  and  ex- 
ceptional cases  the  people  affected  by  the 
statute  ought.  In  strictness,  to  have  been,  in- 
cluded In  the  exception.  See  opinion  of 
circuit  court  herein,  127  Fed.,  supra.  But 
we  do  not  think  the  statute  should  be  con- 
demned on  that  account.  It  is  because  such 
imaginary  and  unforeseen  cases  ars  so  rare 
and  exceptional  as  to  have  been  overlooked 
that  the  general  classification  ought  not  to 
be  rendered  Invalid.  In  such  case  there  is 
really  no  substantial  denial  of  the  equal  pro- 
tection of  the  laws  within  the  meaning  of 
the  Amendment. 

It  is  almost  impossible,  in  some  matters, 
to  foresee  and  provide  for  every  imagina- 
ble and  exceptional  case,  and  a  legislature 
ought  not  to  be  required  to  do  so  at  the  risk 
of  having  Its  legislation  declared  void,  al- 
though appropriate  and  proper  upon  the 
general  subject  upon  which  such  legislation 
is  to  act,  so  long  as  there  is  no  substantial 
and  fair  ground  to  say  that  the  statute 
makes  an  unreasonable  and  unfounded  gen- 
eral classification,  and  thereby  denies  to  any 
person  the  equal  protection  of  the  laws.  Id 
a  classification  for  governmental  purposes 
there  cannot  be  an  exact  exclusion  or  in- 
clusion of  persons  and  things.  See  Gulf,  C. 
&  8.  F.  R.  Co.  v.  Ellis,  165  U.  8.  150,  41 
L.  ed.  886,  17  Sup.  Ct.  Rep.  256,  and  cases 
cited;  Missouri,  K.AT.S.  Co.  v.  May,  194 
U.  &  267,  48  L.  ed.  971,  24  Sup.  Ct.  Rep. 


838.  We  can  sea  reasons  for  excepting  mer- 
chants and  dealers  who  sell  patented  things, 
in  the  usual  course  of  business,  from  then 
provisions  of  the  statute, "and  we  think  the* 
failure  to  exempt  some  few  others,  as  above 
suggested,  ought  not  to  render  the  whole 
statute  void  as  resulting  in  an  unjust  and 
unreasonable  discrimination. 

The  case  of  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  879,  22  Sup. 
Ct.  Rep.  431,  one  of  the  eases  cited  by  the 
circuit  court,  is  not,  in  our  opinion,  ap- 
plicable. The  statute  did  not  apply  to  ag- 
ricultural products  or  live  stock  while  in 
the  hands  of  the  producer  or  raiser.  It  was 
held  that  this  exemption  rendered  the  stat- 
ute void,  as  denying  to  persons  within  the 
jurisdiction  of  the  state  the  equal  protection 
of  the  lawa.  The  statute  was  held  to  create 
a  classification  of  an  arbitrary  nature,  appli- 
cable to  large  numbers  of  people,  and  yet 
not  based  upon  any  reasonable  ground. 
Those  who  were  exempted  from  its  provi- 
sions were  numerous  and  stood  practically 
in  the  same  relation  to  the  subject-matter  of 
the  statute  as  did  the  other  class  upon 
whom  the  statute  acted,  and  no  valid  rea- 
son could  be  given  why,  if  one  were  included, 
the  other  should  be  exempted.  The  same 
reasons  applied  to  all  the  classes,  and  should 
have  led  to  tha  same  results  with  regard  to 
all.  There  n-as  no  room  for  a  proper  or 
fair  discrimination. 

We  think  there  is  a  distinction,  founded 
upon  fair  reasoning,  which  upholds  the  prin- 
ciple of  exemption  as  contained  in  the  4th 
section,  and  that,  consequently,  the  statute 
does  not  violate  the  14th  Amendment  on 
the  ground  stated. 

The  case  was  decided  by  the  courts  below 
solely  upon  constitutional  grounds,  and  up- 
on those  grounds  the  decision  cannot  rest. 
It  must,  therefore,  be  remanded,  and  if  there 
be  any  other  facts  to  be  urged  they  can  ba 
presented  on  another  trial. 

The  judgments  of  the  Circuit  Court  and 
the  Circuit  Court  of  Appeals  must  be  re- 
versed and  the  case  remanded  to  the  Circuit 
Court  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Reversed. 


(207  U.  S.  Mb) 
MARCUS  K.  BITTERMAN,  Julius  Mehlia 
and  Charles  T.  KeUko,  Petitioners, 
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and  tbs  condition  of  nontransferability  and 
forfeiture  embodied  therein  la  not  only  bind- 
ing upon  the  original  purchaser,  but  upon 
anyone  who  acquires  such  a  ticket  and  at- 
tempts to  dm  the  same  in  violation  of  ita 

Interstate     carriers    —    excursion     or 

round -trip  tickets. 

2.  The  express  recognition  in  the  act  to 
regulate  commerce  of  the  power  of  carriers 
engaged  in  interstate  commerce  to  issue  non- 
transferable reduced-rate  excursion  tickets, 
wben  considered  with  the  restrictions  em- 
bodied in  the  act  concerning  equality  of 
rates,  and  with  the  prohibition  against  pref- 
erences, must  be  regarded  as  charging  the 
carrier  with  the  duty  of  exercising  due  dili- 
gence to  prevent  the  use  of  such  tickets  by 
other  than  the  original  purchasers,  and 
hence  causes  the  nontransferable  clause  to 
be  operative  and  effective  against  anyone 
who  wrongfully  attempts  to  use  such  tick- 
ets. 
Case  — inducing    breach    of    contract  — 

ticket  brokerage. 

8.  Carrying  on  the  business  of  purchasing 
and  selling  nontransferable  reduced-rate  ex- 
cursion railroad  tickets  for  profit,  to  the  in- 
jury of  the  railroad  company  issuing  such 
tickets,  is  an  actio]  " 
tual  malice  in  the 
may  not  exist* 
Pleading  —  admission 

plead  to  Jurisdiction. 

4.  Proof  In  support  of  an  averment  that 
the  requisite  jurisdictional  amount  is  in- 
volved need  not  be  offered  where  the  de- 
fendant does  not  formally  plead  to  the  juris- 
diction. 
Courts  —  Jurisdictional    amount  — when 

not  colorable  or  flctltlons. 

6.  The  jurisdictional  amount  averred  in 
a  bill  Sled  In  a  Federal  circuit  court  to  en- 
join ticket  broker*  from  dealing  in  non- 
transferable reduced-rate  excursion  tickets 
cannot  be  deemed  colorable  and  fictitious 
when  considered  with  the  averments  as  to 
the  large  number  of  such  tickets  issned,  the 
recurring  occasions  for  their  issuance,  the 
magnitude  of  the  wrong  dealings  by  the 
defendants,  the  cost  and  risk  incurred  by 
the  steps  necessary  to  prevent  their  wrong 
fnl  use,  the  injurious  effect  upon  the  rev- 
enue of  the  complaining  railroad  company, 
and  the  operation  of  the  illegal  dealing  iu 
such  tickets  upon  the  company's  right  to  is- 
sue them  in  the  future,  coupled  with  the 
admissions  in  the  answer  that  defendants 
had  not  only  in  the  past  dealt  in  such  tick- 
ets, but  intended  to  carry  on  the  business 
as  to  all  future  issues. 
Injunction  —  adequate   remedy   at   law. 

8.  Injunctive  relief  against  ticket  brokers 
dealing  In  nontransferable  reduced-rate  ex- 
cursion tickets  will  not  be  denied  on  the 
ground  that  an  adequate  remedy  at  taw 
exists,  where  such  brokers  admit  past  deal- 
ings, and  avow  their  purpose  to  continue 
the  practice,  and  where  the  number  of  such 
tickets  issued  Is  large,  the  risk  to  be  in- 
curred by  the   steps   necessary   to   prevent 


their  wrongful  use  Is  considerable,  and  nu- 
merous suits  will  be  necessitated  if  redress 
Is  sought  at  law. 
Pleading  —  mnltlfarlousn  ess. 

7.  An  objection  of  multifariousness  based 
on  misjoinder  of  parties  and  causes  of  ac- 
tion does  not  lie  against  a  bill  to  enjoin 
ticket  brokers  from  dealing  in  nontransfer- 
able reduced-rate  excursion  tickets,  where 
the  acts  complained  of  as  to  each  defend- 
ant were  of  a  like  character,  their  operation 
and  effect  upon  the  rights  of  the  complain- 
ing carrier  were  identical,  the  relief  sought 
against  each  defendant  being  the  same,  and 
the  defenses  which  might  be  interposed  be- 
ing common  to  each  defendant,  and  involv- 
ing like  legal  queetionji.t 

Injunction  —  extent    of     relief  —  future 

8.  Injunctive  relief  against  ticket  brokers 
unlawfully  dealing  In  nontransferable  re- 
duced-rate excursion  tickets  may  extend  to 
the  restraining  of  like  dealings  as  to  similar 
tickets  which  may  be  issued  in  the  future, 

[No.  34.] 

Argued    November   4,    1007.    Decided    De- 
cember 2,  1007. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  remanding 
to  the  Circuit  Court  for  the  Eastern  District 
of  Louisiana  a  suit  to  restrain  ticket  brok- 
ers from  dealing  in  nontransferable  reduced- 
rate  excursion  tickets,  with  directions  to  en- 
tor  a  decree  enjoining  the  defendants  gen- 
erally from  dealing  in  such  tickets,  whether 
already  issued  or  thereafter  to  be  issued. 
Affirmed. 

See  same  case  below,  75  C.  C.  A.  102,  114 
Fed.  34. 

Statement  by  Mr.  Justice  White:  £ 

■Upon  a  bill  filed  on  behalf  of  the  Louis-- 
ville  A  Nashville  Railroad  Company,  the 
circuit  court  of  the  United  States  for  the 
eastern  district  of  Louisiana  entered  a  de- 
cree perpetually  enjoinina;  the  petitioners 
herein  and  four  other  ticket  brokers,  en- 
gaged In  business  in  the  city  of  New  Or- 
leans, from  dealing  In  nontransferable 
round-trip  tickets  issued  at  reduced  rates 
for  passage  over  the  lines  of  railway  of  the 
complainant  on  account  of  the  United  Con- 
federate Veterans'  Reunion  and  the  Mardi  i_ 
Gras  celebration  held  In  the  city  of  New® 
Orleans  in  the>years  1003  and  1904,  re-" 
spectively.  On  an  appeal  prosecuted  by  the 
railroad  company,  complaining  of  the  lim- 
ited relief  awarded,  the  circuit  court  of  ap- 
peals held  that  the  defendants  should  also 
be  enjoined  generally  from  dealing  in  non- 
transferable round -trip  reduced -rate  tickets 
whenever  issued  by  the  complainant,  and 
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ordered  the  cause  to  1m  remanded  to  the 
circuit  court  with  direction*  to  enter  a 
decree  In  accordance  with  the  viewa  ex- 
pressed In  the  opinion.  (79  C.  C.  A.  192, 
144  Fed.  3*.)  A  writ  of  certiorari  was 
thereupon  allowed. 

We  summarize  the  averments  of  the  com- 
plaint and  answer.  It  was  averred  in  the 
bill  that  complainant  was  a  Kentucky  cor- 
poration, operating  about  3,000  milea  of 
railway  for  the  carriage  of  passengers,  bag- 
gage, mail,  express,  and  freight,  ita  lines  of 
road  extending  from  New  Orleans  through 
various  states,  and  making  connections  by 
which  it  reached  ell  railroad  stations  In  the 
United  States,  Canada,  and  Mexico.  The 
seven  persons  named  as  defendants  were 
averred  to  be  citizens  and  residents  of  Lou- 
isiana, each  engaged  in  tho  city  of  New  Or- 
leans as  a  ticket  broker  or  scalper  in  the 
holiness  of  baying  end  selling  the  unused 
return  portions  of  railroad  passenger  tick- 
ets, especially  excursion  or  special-rate  tick- 
ets leaned  on  occasions  of  fairs,  expositions, 
conventions,  and  the  like.  It  was  further 
averred  that  the  defendants  were  joined  in 
the  bill,  "because  their  business  and  trans- 
actions complained  of  are  in  act,  purpose, 
and  effect  Identical,  and  in  order  to  prevent 
a  multiplicity  of  suits,  the  same  relief 
being  sought  as  to  each  and  all  of  them." 

Six  articles  or  paragraphs  of  the  bill  re- 
lated to  an  approaching  reunion  of  United 
Confederate  Veterans  to  be  held  in  the  city 
of  New  Orleans,  which  it  was  expected  would 
necessitate  the  transportation  by  the  rail- 
roads entering  New  Orleans  of  100,000  vis- 
itors, one  fourth  of  which  number  would 
pass  over  the  lines  of  railway  of  the  com- 
plainant A  necessity  was  alleged  to  exist 
for  special  reduced  rates  of  fare  to  secure 
a  large  attendance  at  such  reunion,  and 
g  it  was  averred  that  a  rate  of  1  cent  a  mile, 
•  one-third  the  regular  rate,  had'been  agreed 
Upon  for  nontransferable  round-trip,  re 
duced  rate  tickets  which  were  to  be  issued 
for  the  occasion,  and  it  was  stated  "that 
among  the  conditions  on  the  face  of  said 
ticket,  which  ticket  contract  is  signed  by  the 
original  purchaser  and  the  company,  is  one 
that  said  ticket  is  nontransferable,  and,  if 
presented  by  any  other  than  the  original 
purchaser,  who  is  required  to  sign  the  same 
at  date  of  purchase,  it  will  not  be  honored, 
but  will  be  forfeited,  and  any  agent  or  con- 
ductor of  any  of  the  lines  over  which  it 
reads  shall  have  the  right  to  take  up  and 
cancel  the  entire  ticket."  And  for  various 
alleged  reasons,  based  mainly  upon  the  large 
number  of  expected  purchasers,  it  was 
averred  that  the  return  portion  of  each 
ticket  was  not  required  to  be  signed  by  the 
original  purchaser  or  presented  to  an  agent 
of  the  complainant  In  the  city  of  New  Or- 


leans for  the  purpose  of  the  identification  of 
the  holder  as  the  purchaser  of  the  ticket. 

It  was  averred  that  each  defendant  was 
accustomed  to  buy  and  sell  the  return  cou- 
pons of  nontransferable  tickets,  for  the  ex- 
press purpose,  and  no  other,  of  putting  tbem 
in  the  bands  of  purchasers,  to  be  fraudu- 
lently used  for  passage  on  the  trains  of  com- 
plainant, and  it  was  further  averred  that 
the  defendants  intended  in  like  manner  to 
fraudulently  deal  in  the  return  portion  of 
the  tickets  about  to  be  Issued  for  the  re- 
union In  question,  and  that  complainant 
would  sustain  Irreparable  injury,  for  which 
It  would  have  no  adequate  remedy  at  law, 
unless  it  was  protected  from  such  wrongful 
acts.  It  was  further  averred  that  unless  re- 
lief was  given  the  complainant  would  be 
compelled  to  abandon  the  making  of  re- 
duced rates  for  conventions  or  other  assem- 
blies to  be  held  in  the  city  of  New  Orleans. 
Averments  were  also  made  as  to  the  addi- 
tional burden  which  would  be  cast  upon 
complainant's  conductors  and  train  collect- 
ors by  reason  of  tin  practice  complained  of, 
the  danger  which  would  arise  of  a  multiplic- 
ity of  suits  for  damages  by  reason  of  er- 
rors of  sneh  employees  in  endeavoring  to 
prevent  the  fraudulent  use  of  such  tickets, 
and  it  was  averred  that  it  would  be  impossi-o 
hie,  in  many* instances,  to  discover  the  per-* 
sons  who  were  wrongfully  traveling  upon 
the  tickets  and  who  were  bound  to  pay 
the  lawful  and  reasonable  one-way  rate  for 
their  transportation.  The  impossibility  of 
securing  evidence  establishing  the  facta  as 
to  said  fraud,  the  necessity,  if  auch  evidence 
could  be  obtained,  of  bringing  a  multiplicity 
of  suits  if  a  remedy  at  law  was  availed  of, 
and  the  Impracticability  of  estimating  Id 
dollars  and  cents  the  injury  to  its  business, 
was  set  forth  as  making  the  remedy  at  law 
inadequate,  and  in  addition  It  was  charged 
that  the  defendants  were  financially  irre- 
sponsible. The  existence  was  also  averred 
of  various  ticket  brokers'  associations,  the 
members  of  which  acted  in  concert.  It  was 
averred  that  a  large  part  of  the  stock  in 
trade  of  all  ticket  brokers  and  scalpers 
was  the  disposal  of  nontransferable  rail- 
road tickets,  and  it  was  further  averred 
that  ticket  brokers  and  scalpers  usually 
sought  to  avoid  injunctions  prohibiting  the 
dealing  in  such  tickets  by  assigning  their 
business  to  some  other  ticket  broker  not 
named  In  the  order,  and  it  was  averred  that, 
in  order  to  afford  complete  and  effective 
relief,  "the  restraining  injunctive  orders 
should  be  broad  enough  to  include  all  who 
knowingly  do  what  the  order  of  court  pro- 
hibits defendants  from  doing,  or  who  aid  or 
abet  defendants  in  violating  the  Injunction 
or  in  defeating  the  objects  and  purposes 
thereof."     Finally,  It  was  alleged  that  the 
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amount  tnvolwd  m  the  controversy  ex- 
eeonsd,  exclusive  of  Interest  and  costs,  the 
nm  of  «5,(X>0,  and  that  the  value  of  the 
business  which  was  (ought  to  be  protected, 
end  the  rights  which  the  complainant  asked 
to  haw  recognised  and  enforced,  exceeded, 
In  the  case  of  each  defendant,  the  sum  of 
$5,000,  exclu-ive  of  interest  and  costs. 

In  addition  to  asking  a  temporary  re- 
straining order  the  bill  prayed  that  defend- 
ants, their  agents,  etc-,  "and  all  other  per- 
sons whomsoever,  though  not  named  herein, 
from  and  after  the  time  when  they  severally 
have  knowledge  of  the  entry  of  the  restraln- 
e  Ing  order  and  the  existence  of  the  injuno- 
t  tion  herein,"  should  be  perpetually  en- 
?  Joined  "from  buying,  selling,  dealing  *  in, 
or  soliciting  the  purchase  or  sals  of,  any 
ticket  or  tickets  or  the  return  coupons  or 
unused  portions  thereof  issued  by  orator  or 
by  any  other  railroad  company  for  use  over 
orator's  lines  of  railway  or  any  part  of 
them,  which,  by  the  terms  thereof,  are  non- 
transferable, or  from  soliciting,  advertis- 
ing, encouraging,  or  procuring  any  person 
other  than  the  original  purchaser  of  such 
tickets,  to  use  or  attempt  to  use  said  tickets 
for  passage  on  any  train  or  trains  of  orator, 
especially  including  the  nontransferable 
round-trip  tickets  issued  for  use  on  the 
occasion  of  the  United  Confederate  Vet- 
erans' Reunion  at  New  Orleans  in  Hay, 
1903." 

Of  the  seven  persons  made  defendants, 
three  only  appeared  and  answered,  vis., 
Marcus  K.  Bitterman,  Julius  Mehlig,  and 
Charles  T.  Kelsko,  the  petitioners  in  this 
court,  on  whose  behalf  a  joint  and  several 
answer  wss  filed. 

The  averments  of  the  bill  in  respect  to 
the  citizenship  of  the  complainant  and  the 
character  and  extent  of  Its  railway  busi- 
ness was  admitted.  It  was  also  admitted 
that  the  answering  defendants  were  citi- 
cens  and  residents  of  Louisiana,  but  it  was 
averred  that  they  were  each  separately  en- 
gaged in  the  ticket  brokerage  business,  duly 
licensed  to  conduct  such  business  by  the 
state  of  Louisiana  and  the  city  of  New 
Orleans,  and  it  was  expressly  denied  that 
the  business  operations  and  transactions  of 
all  the  defendants  named  in  the  bill  were  in 
act,  purpose,  and  effect  identical.  So  also 
the  answer  admitted  the  averments  of  the 
bill  in  respect  to  the  proposed  reunion,  the 
large  attendance  expected,  the  issue  of  re- 
duced-rate, nontransferable  tickets,  and  the 
necessity  therefor,  and  the  impracticability 
of  requiring  the  signing  of  the  return  por- 
tion oj  each  ticket  by  the  purchaser. 

It  was  admitted  In  the  answer  that  the 
tickets  usually  issued  by  complainant  and 
Its  connections  when  making  reduced  rates 
as  to  ex  elision  tickets  purported  to  be  non- 
transferable  and   upon   condition    that,   If 


presented  by  other  than  the  original  pur- 
chaser, who  was  supposed  to  sign  the  uuneH 
at  the  date  of  purchase,  it  would  not  bejj 
honored,  but  would  be  forfeited,  end*  that* 
any  agent  or  conductor  should  have  the 
right  to  take  up  and  cancel  such  ticket  if 
presented  for  passage.  In  various  para- 
graphs these  restrictions  or  conditions  were 
assailed  as  impracticable,  unenforceable, 
and  unlawful,  and  without  consideration, 
and  it  was  averred  that  the  conditions  were 
never  enforced,  and  that  the  tickets  wen 
issued  and  bought  with  that  understanding, 
and  that  no  damage  was  caused  to  com- 
plainant by  a  person  other  than  the  origi- 
nal purchaser  of  a  nontransferable  reduced- 
rate  ticket,  traveling  upon  the  return  por- 
tion of  such  ticket,  and  that  no  loss  or  dam- 
age could  be  caused  complainant  by  rea- 
son of  the  expected  dealing  by  defendants  In 
the  reunion  tickets  referred  to  in  the  bill. 
It  was  not  only  admitted  in  the  answer 
that  the  answering  defendants  bad  in  the 
past  dealt  in  nontransferable  railroad  tick- 
ets issued  by  the  complainant,  but  it  was 
expressly  declared  to  be  their  intention  to 
continue  the  practice,  particularly  In  re- 
spect to  the  tickets  issued  on  account  of 
the  approaching  reunion,  and  coupled  with 
such  averment  it  was  asserted  that  no  fraud 
would  be  committed  or  was  intended  in  re- 
spect to  the  dealing  in  such  tickets.  Wt 
insert  In  the  margin.t  portions  of  the  an- 
swer relating  to  sucn  admissions. 


t». 


i tamped  "nontransferable" 
or  not,  for  the  reason  that  the  term  "non- 
transferable" does  not  import  any  practical 
Or  legal  meaning  in  the  business,  accord- 
ing to  tbe  common  understanding  of  the 
railways  themselves,  the  ticket  brokers,  and 
the  traveling  public  to  whom  said  tickets 
are  issued,  who  freely  sell  them  to  brokers, 
who,  in  turn,  sell  them  to  other  persons  de- 
siring to  use  said  tickets  for  transportation, 
when  genuine  and  bona  fide. 

Respondents  do  not  deny  that  the  com- 
plainant, on  occasions  of  Mardi  Gras  fes- 
tivals in  the  city  of  New  Orleans,  hava 
joined  In  the  Issuing  of  reduced  rates  and 
the  putting  out  of  said  so-called  "nontrans- 
ferable" tickets,  but,  as  above  set  out,  tbe 
general  traveling  public,  the  railways,  and 
the  ticket  brokers,  by  common  consent,  by 
usage,  and  by  understanding,  have  all  treat- 
ed said  tickets  as  articles  of  property,  and 
as  negotiable  and  transferable  to  any  person 
desiring  to  purchase  and  travel  on  the  same 
when  genuine  and  bona  fide;  and  respond- 
ents deny  that  these  respondents  have  ever 
fraudulently  dealt  in  the  return  coupons  of 
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*  *  It  im  denied  that  the  answering  defend- 
ant* ware  insolvent,  but,  on  the  contrary, 
it  iu  averred  that  each  was  able  to  pay 
any  judgment  for  damages  which  might  bo 
h  Hoovered  againit  him.  Denial  waa  made  of 
?  the  allegation  of  the  bill  that  the  •willing- 
ness or  ability  of  the  complainant  fa>  con- 
tinue issuing  special-rate  tickets  would  be 
affected  by  the  failure  to  obtain  the  relief 
■ought  by  the  bill,  and,  in  the  main,  the 
averments  of  the  article  of  the  bill  relating 
to  various  ticket  brokers'  associations  were 
also  denied. 

As  a  distinct  ground  for  denying  the  re- 
lief prayed,  it  was  alleged  in  various  forms 
that  the  issue  of  the  proposed  nontransfer- 
able tickets  waa  the  result  of  an  unlawful 


confederation  or  combination  between  the 
various  railroads  whose  roads  entered  into 
the  city  of  New  Orleans. 

Upon  the  bill  and  answer  a  preliminary 
injunction  was  issued,  restraining  the  deal- 
ing In  nontransferable  tickets  issued  for  the 
approaching  United  Confederate  Veterans' 
Reunion.  Replication  was  duly  tiled  to  the 
answer.  Subsequently,  upon  depositions 
taken  in  the  cause,  and  upon  affidavits  ^ 
showing  the  character  of  nontransferable  — 
tickets  proposed  to  be  issued'fer  an  ap-  • 
proaching  Mardi  Gras  festival,  a  further  in- 
junction pendente  life  was  granted  as  to 
dealings  in  the  nontransferable  reduced- 
rate,  round-trip  tickets  issued  for  use  on 
the  occasion  of  the  aforesaid  Mardi  Graa 
festival. 


such  tickets,  or  that  complainant  has  ever 
been  damaged  in  respect  thereto,  by  any 
act  of  respondents. 

10. 

Respondents  admit  that  it  Is  their  hope 

and  expectation  to  buy  and  sell  the  return 

tortious  of  said  U.  C.  V.  Reunion  tickets, 
ut  they  deny  that  they  will  solicit,  induce, 
or  persuade  the  holders  thereof  to  sell  such 
return  portions  to  respondents  upon  any 
false  or  fraudulent  pretense  or  representa- 
tion upon  the  part  of  respondents. 

Respondents  admit  that  they,  in  common 
with  the  general  public,  have  some  knowl- 
edge of  the  character  and  terms  of  the  pro- 
posed tickets;  that  they  are  informed  and 
believe  that  such  tickets  will  be  issued  at 
low  rates,  to  induce  and  enable  the  travel- 
ing public  to  attend  said  reunion  in  large 
numbers  *  that  respondents  expect  to  offer 
the  same  for  sale,  if  they  shall  acquire  any 
of  said  tickets,  and  will  sell  such  tickets 
to  persons  other  than  the  original  purchas- 
ers, for  such  price  as  they  are  willing  to  pay, 
and  that  it  is  no  concern  of  complainant  or 
its  connections,  or  other  railways,  whether 
respondents  make  a  profit  or  a  loss  in  the 
proposed  dealing  in  said  U.  C.  V.  reunion 
tickets. 

14. 

Respondents  admit  that  it  is  the  custom 
and  usage  of  complainant  and  its  connec- 
tions to  issue  railroad  tickets  at  reduced 
rates  to  the  traveling  public  on  various 
occasions,  such  as  expositions,  conventions, 
Mardi  Graa,  reunions,  or  other  public  gath- 
erings, and  that  the  tickets  which  are  usual- 
ly issued  by  complainant  purport  by  their 
terms  to  be  nontransferable  and  to  con- 
stitute a  so-called  "special  contract"  in  ex- 
press terms  between  complainant,  the  lines 
issuing  the  same,  all  other  lines  over  which 
the  same  entitle  the  holders  to  travel,  and 
the  original  purchasers  of  said  tickets, 
whereby  the  said  original  purchasers  are 
forced  to  agree  that  said  ticket  shall  not 
be  transferred  by  them  to  any  other  per- 
sons; but  respondents  show  that  said  tick- 
ets, when  issued  by  complainant  and  its  eon- 
Meting  lines  and  other   railways,  on   such 


as  expositions, 
tions,  Mardi  Grns,  and  the  like,  are,  in  prac- 
tice and  general  consent  and  common  under- 
standing of  the  traveling  public,  the  rail- 
ways, and  the  ticket  brokers,  when  bona  lids 
and  genuine  tickets,  good  for  the  return 
passage  over  the  tines  of  said  complainant 
and  its  connections  and  other  railways,  in 
the  hands  of  the  holders  thereof,  whether 
such  holders  be  the  original  purchase™  or 
not;  that  such  practice  and  such  under- 
standing are  common  and  general  all  over 
the  United  States;  that  such  tickets  are 
sold  and  dealt  in  as  legitimate  business  in 
every  large  city,  to  the  knowledge  of  the 
complainant,  and  such  tickets  are  and  have 
been  for  many  years  sold  by  complainant 
with  full  knowledge  of  the  fact  that  they 
are,  in  practice  and  general  understanding 
of  the  traveling  public,  good  in  the  hands 
of  any  holder. 

15. 
Respondents  jointly  and  severally  admit 
that  each  of  them  are,  and  have  been  for 
some  time,  separately  engaged  in  the  law- 
ful business  of  buying,  selling,  and  dealing 
in  such  tickets,  and  in  soliciting  and  in- 
ducing the  original  purchasers  thereof  to 
sell  and  transfer  the  same  to  respondents, 
with  the  intent  and  purpose  that  such  tick- 
ets shall  be  used  by  the  second  purchaser 
thereof,  but  respondents  deny  that  such  use 
is  a  violation  in  law  or  in  fact  of  the  terms 
thereof.  And  respondents  deny  any  knowl- 
edge that  such  use  of  said  tickets  by  per- 
sons other  than  the  original  holders  is  any 
fraud  upon  complainant  or  the  railways 
issuing  such  tickets  when  tbe  same  are 
genuine  and  bona  fide ;  and  respondents 
again  aver  that  it  is  a  matter  of  no  con- 
cern or  interest  to  the  complainant  or  the 
railways  issuing  such  tickets,  whether  tbe 
original  purchasers  are  the  holders  and  pre- 
senters of  the  same,  or  whether  the  holder 
has  purchased  said  ticket  from  the  original 
purchaser,  or  whether  such  bolder  has  pur- 
chased the  same  from  a  ticket  broker,  or 
whether,  as  frequently  happens,  one  of  such 
tickets  is  accidentally  or  otherwise  ex- 
changed for  another  of  the  same  class  and 
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Thereafter  a  demurrer  was  filed  to  the 
bill  for  want  of  equity  and  because  the 
case  made  by  the  bill  was  a  moot,  and  not 
a  real,  controversy)  and  it  was  overruled. 
Then  an  application  was  made  for  leave  to 
file  a  plea  to  the  jurisdiction,  which  was 

At  the  hearing  the  complainant  intro- 
duced the  depositions  of  two  witnesses  and 
no  evidence  was  given  on  behalf  of  the  de- 
fendants. As  before  stated,  the  circuit 
court  entered  a  final  decree  perpetually  en- 
joining the  dealing  in  nontransferable  re- 
duced-rate, round-trip  tickets  issued  for  the 
United  Confederate  Veterans'  Reunion  and 
the  Mardi  Gras  festivals,  and  denying  re- 
lief as  to  future  issues  of  tickets  of  a  like 
character. 

On  appeal  and  cross  appeal  the  circuit 
court  of  appeals  held  that  the  complainant 
was  entitled  to  the  full  relief  prayed  in  the 
bill,  and  consequently  to  an  Injunction  re- 
straining the  dealing  by  the  defendants 
not  only  In  the  tickets  Issued  for  the  United 
Confederate  Veterans'  Reunion  and  the  past 
Mardi  Gras  festival,  but  from  carrying  on 
the  business  of  like  dealing  In  nontrans- 
ferable reduced- rate  tickets  which  might  be 
leaned  in  the  future  by  the  complainant, 
and  the  circuit  court  was  directed  to  decree 
accordingly. 

Messrs.  Ixrais  Marshall,  Henry  L.  Las- 
arua,  and  Morlts  Rosenthal  for  petitioners. 

Messrs.  Joseph  Psiton  Blair,  Brode 
B.  Davis,  and  George  Denegre  for  respond- 

•  "Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  points  urged  at  bar  on  behalf  of  the 
petitioners  as  establishing  that  the  decrees 
below  should  be  reversed  and  the  bill  of 
complaint  dismissed,  and,  la  any  event,  the 
injunction  be  modified  and  restricted,  are 
the  following: 

"1.  The  bill  of  complaint  does  not  state 
a  cause  of  action,  either  at  law  or  in  equity, 
against  any  of  the  defendants,  even  though 
the  tickets  In  which  they  dealt  are  in  form 
nontransferable,  when  the  original  pur- 
chasers disposed  of  them  In  breach  of  their 
contract  with  the  complainant. 

"2.  The  complainant  has  shown  no  sum- 
dent  ground  for  equitable  intervention, 
since,  assuming,  but  not  admitting,  that  the 
acts  charged  against  the  defendants  are 
wrongful,  tortious,  or  even  fraudulent,  it 
a  has  a  plain,  adequate,  and  complete  remedy 
9  at  law  to  redress  such  wrongs. 

•  *"3.  There  was  an  improder  joinder  of  de- 
fendants and  of  independent  causes  of  ac- 
tion.   The  bill  is  multifarious  and  the  case 


does  not  fall  within  the  rule  concerning  the 
avoidance  of  a  multiplicity  of  suits. 

"*■  The  circuit  court  was  without  juris- 
diction, notwithstanding  the  colorable  aver- 
ments contained  in  the  bill  that  the  injury 
sustained  in  consequence  of  the  defendants' 
act  exceeded  $2,000,  there  being  no  founda- 
tion in  fact  in  support  of  such  averment. 

"6.  The  decree  of  injunction  awarded  by 
the  circuit  court  of  appeals,  so  far  as  it  re- 
lates to  nontransferable  tickets  that  may 
be  hereafter  issued,  is  in  effect  the  exercise 
of  legislative,  as  distinct  from  judicial, 
power,  sines  It  undertakes  to  promulgate 
a  rule  applicable  to  conditions  and  circum- 
stances which  have  not  yet  arisen,  and  to 
prohibit  the  petitioners  from  dealing  in 
tickets  not  in  esse,  and  not  even  in  con- 
templation, and  is,  therefore,  violative  of 
the  most  fundamental  principle  of  our  gov- 
ernment." 

Stated  in  logical  sequence  and  reduced  to 
their  essence,  these  propositions  assert; 

Pint,  want  of  jurisdiction  from  the  in- 
sufficiency of  the  amount  involved,  want  of 
power  in  a  court  of  equity  to  grant  relief 
because,  on  the  face  of  the  bill,  relief  at 
law  was  adequate,  and  because  equitable  re- 
lief was  improper  on  account  of  misjoinder 
of  parties  and  causes  of  action. 

Second,  because  the  case  as  made  did  not 
entitle  to  relief,  since  it  did  not  show  the 
commission  of  any  legal  wrong  by  the  de- 
fendants. 

Third,  because,  conceding  the  right  to  re- 
lief, the  remedy  by  injunction  which  the 
court  accorded  was  so  broad  as,  in  effect, 
to  amount  to  the  exertion  of  legislative, 
as  distinct  from  judicial,  power,  and  hence 
was  equivalent  to  the  denial  of  due  process 
of  law. 

As,  for  reasons  hereafter  to  be  stated,  wa 
think  the  contentions  embodied  in  the  first 
proposition  as  to  want  of  jurisdiction,  ctc,M 
are  without  merit,  we  come  at  once  too 
the* fundamental  question  Involved  in  the* 
second  proposition;  that  is,  the  absence  of 
averment  or  proof  as  to  the  commission  of 
a  legal  wrong  by  the  defendants. 

That  the  complainant  had  the  lawful 
right  to  sell  nontransferable  tickets  of  the 
character  alleged  in  the  bill  at  reduced 
rates  we  think  is  not  open  to  controversy, 
and  that  the  condition  of  nontransferability 
and  forfeiture  embodied  in  such  tickets  was 
not  only  binding  upon  the  original  pur- 
chaser, but  upon  anyone  who  acquired  such 
a  ticket  and  attempted  to  use  the  same  in 
violation  of  its  terms,  is  also  settled.     Moeher 

fit.  Louis,  I.  M.  k  8.  R.  Co.  127  U.  8. 
300,  32  L.  ed.  249,  8  Sup.  Ct.  Rep.  1324. 
See  also  Boy  Ian  v.  Hot  Springs  R.  Co.  132 
U.  a  H8,  33  L.  ed.  290,  10  Sup.  Ct  Rep. 
60. 

True,  these  esses  were  decided  before  the 
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passage  of  Um  act  to  regulate  com  merge,  but 
the  power  of  carrier*  engaged  In  interstate 
eommerce  to  issue  nontransferable  reduced- 
rate  excursion  ticketa  was  expressly  recog- 
nized by  that  act,  and  the  operation  and 
binding  effect  of  the  nontransferable  clause 
In  such  tickets  upon  all  third  persons 
quiring  the  same  and  attempting  to  use 
them,  and  the  duty  of  the  carrier  in  such 
caw  to  nee  doe  diligence  to  enforce  a  for- 
feiture, results  from  the  context  of  the  set. 
Thus,  by  |  22,  it  was  provided  "that  noth- 
ing iu  this  act  shall  apply  to  .  .  .  the 
Issuance  of  mileage,  excursion,  or  commu- 
tation passenger  tickets."  [24  Stat,  at  L. 
887,  chap.  104,  U.  8.  Camp.  Stat  1801,  p. 
3170.]  And  it  Is  to  be  observed  that,  de- 

3 ate  the  frequent  changes  in  the  act,  in- 
ndlng  the  comprehensive  amendments  em- 
bodied In  the  act  of  June  29,  1000  (34 
Stat,  at  L.  564,  chap.  8691,  U.  S.  Comp. 
Stat  Supp.  1S0T,  p.  892),  the  proviaio  ' 
question  remains  in  fores,  although  the 
Interstate  Commerce  Commission,  charged 
with  the  administrative  enforcement  of  the 
act,  has  directed  the  attention  of  Congret 
to  the  Importance  of  defining  the  scope  of 
such  tickets  in  view  of  the  abuses  which 
might  arise  from  the  exercise  of  the  right 
to  Issue  them.  (2  Inters.  Com.  Bap.  340.) 
And,  when  the  restrictions  embodied  in  the 
act  concerning  equality  of  rates  and  the 
prohibitions  against  preferences  are  borne 
in  mind,  the  conclusion  cannot  be  escaped 
that  the  right  to  issue  tickets  of  the  class 
H  referred  to  carried  with  It  the  daij  on  the 
•  carrier  of  exercising  due  diligence  to  pre- 
vent the  use  of  such  tickets  by  other  than 
the  original  purchasers,  and  therefore 
caused  the  nontransferable  clause  to  be 
operative  and  effective  against  anyone  who 
wrongfully  might  attempt  to  use  such  tick- 
ets. Any  other  view  would  cause  the  act 
to  destroy  itself;  since  it  would  necessarily 
imply  that  the  recognition  of  the  power  to 
Issue  reduced-rate  excursion  tickets  con- 
veyed with  it  the  right  to  disregard  the 
prohibitions  against  preferences  which  it 
was  one  of  the  great  purposes  of  the  act  to 
render  efficacious.  This  must  follow,  since, 
If  the  return  portion  of  the  round-trip  tick- 
et be  used  by  one  not  entitled  to  the  ticket, 
and  who  otherwise  would  have  had  to  pay 
the  full  one-way  fare,  the  person  so  suc- 
cessfully traveling  on  the  ticket  would  not 
only  defraud  the  carrier,  but  effectually 
enjoy  a  preference  over  similar  one-way 
travelers  who  had  paid  their  full  fare,  and 
who  were  unwilling  to  be  participants  In  a 
fraud  upon  the  railroad  company. 

Any  third  person  acquiring  a  nontrans- 
ferable reduced-rate  railroad  ticket  from 
the  original  purchaser,  being  therefore 
bound  by  tha  clause  forbidding  transfer, 
and  the  ticket  in  the  hands  of  all  such  per- 
28  S.  C— 7. 


sons  being  subject  to  forfeiture  on  an  at- 
tempt being  made  to  use  the  same  for  pas- 
sage, it  may  well  be  questioned  whether  the 
purchaser  of  such  ticket  acquired  anything 
more  than  a  limited  and  qualified  owner- 
ship thereof,  and  whether  the  carrier  did 
not,  for  the  purpose  of  enforcing  the  for- 
feiture, retain  a  subordinate  interest  in 
the  ticket,  amounting  to  a  right  of  property 
therein,  which  a  court  of  equity  would  pro- 
tect. Board  of  Trade  v.  Christie  Grain  ft 
Stock  Co.  198  U.  S.  236,  49  L.  ed.  1031,  26 
Sup,  Ct  Rep.  837,  and  authorities  there 
cited.  See  also  Bperry  ft  H.  Co.  v.  Mechanics' 
Clothing  Co.  128  Fed.  800.  We  pass  this 
question,  however,  because  the  want  of 
merit  in  the  contention  that  the  case  as 
mads  did  not  disclose  the  commission  of  a 
legal  wrong  conclusively  result*  from  a 
previous  decision  of  this  court.  The  case 
is  Angle  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
181  U.  6.  1,  38  L.  ed.  GS,  14  Sup.  Ct  Rep. 
240,  where  It  was  held  that  an  actionableN 
wrong  Is  committed  by  one  "who  malicious-" 
ly*  interferes  in  a  contract  between  two' 
parties  and  induces  one  of  them  to  break 
that  contract  to  the  injury  of  the  other." 
That  this  principle  embraces  a  case  like  tha 
present,  that  is,  the  carrying  on  of  the  busi- 
ness of  purchasing  and  selling  nontrans- 
ferable nduced-rate  railroad  tickets  for 
profit,  to  the  injury  of  the  railroad  com- 
pany Issuing  such  tickets,  is,  we  think, 
clear.  It  is  not  necessary  that  tha  in- 
gredient of  actual  malice,  In  the  sense  of 
personal  111  will,  should  exist  to  bring  this 
controversy  within  the  doctrine  of  the  Angle 
Case.  The  wanton  disregard  of  the  rights 
of  a  carrier,  causing  injury  to  It,  which  the 
business  of  purchasing  and  selling  nontrans- 
ferable reduced-rate  tickets  of  necessity  in- 
volved, constitute  legal  malice  within  the 
doctrine  of  the  Angle  Case.  We  deem  it 
unnecessary  to  restate  the  grounds  upon 
which  the  ruling  in  the  Angle  Case  was 
rested,  or  to  trace  the  evolution  of  the  prin- 
ciple In  that  case  announced,  because  of  the 
consideration  given  to  the  subject  In  tha 
Angle  Case  and  the  full  reference  to  the 
authorities  which  was  made  in  the  opinio* 
in  that  case. 

Certain  is  it  that  the  doctrine  of  the 
Angle  Case  has  been  frequently  applied  in 
cases  which  involved  the  identical  question 
here  at  Issue, — that  Is,  whether  a  legal 
wrong  was  committed  by  the  dealing  in  non- 
transferable reduced-rate  railroad  excursion 
tickets.  Pennsylvania  R.  Co.  t.  Beekman, 
30  Wash.  L.  Rep.  710;  Illinois  C.  R.  Co. 
v.  Csffrey,  128  Fed.  770;  Delaware,  L.  ft  W. 
R.  Co.  v.  Frank,  110  Fed.  889;  Nashville, 
C.  ft  St  L.  B-  Co,  v.  McConnell,  82  Fed.  88. 

Indeed,  It  is  shown  by  decisions  of  vari- 
ous state  courts  of  last  resort  that  tha 
wrong    occasioned   by   the   dealing    in    bps- 
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transferable  reduced-rate  railroad  ticket* 
has  been  deemed  to  be  so  serious  as  to  call 
for  express  legislative  prohibition  correct- 
ing the  evil.  Kioner  v.  Lake  Shore  ft  M. 
8.  B.  Co.  09  Ohio  St  339,  89  N.  E.  014; 
Schubach  r.  McDonald,  179  Mo.  103,  05  L. 
ILA.  136,  101  Am.  St.  Rep.  408,  78  S.  W. 
1020,  and  cases  cited;  Sajnuelson  v.  State, 
110  Tenn.  470,  110  Am.  St.  Rep.  806,  90  S. 
W.  1012.  In  the  eaee  last  referred  to,  where 
_  the  subject  is  elaborately  reviewed,  the  su- 
Jj  preme  court  of  Tennessee,  In  holding  that 

•  the  •prohibitive  statute  was  not  unconstitu- 
tional as  forbidding  a  lawful  business,  and 
In  affirming  a  criminal  conviction  for  vio- 
lating the  statute,  observed : 

"That  the  sale  as  well  as  the  purchase  of 
nontransferable  passage  tickets  Is  a  fraud 
upon  the  carrier  and  the  public,  the  ten- 
dency of  which  ta  the  demoralisation  of 
rates,  has  been  settled  by  the  general  con- 
census of  opinion  among  the  courts." 

Concluding,  as  we  do,  that  the  commis- 
si on  of  a  legal  wrong  by  the  defendants  was 
disclosed  by  the  case  as  made,  we  are 
brought  to  consider  the  several  contentions 
concerning  the  jurisdiction  of  the  court  and 
Its  right  to  afford  relief.  The  bill  con- 
tained an  express  averment  that  the  amount 
Involved  In  the  controversy  exceeded,  ex- 
elusive  of  interest  and  costs,  the  sum  of 
90,000  as  to  each  defendant.  The  defend- 
ants not  having  formally  pleaded  to  the 
jurisdiction,  it  was  not  incumbent  upon  the 
complainant  to  offer  proof  in  support  of  the 
averment.  Nevertheless,  the  complainant 
introduced  testimony  tending  to  show  that, 
on  the  New  Orleans  division  of  its  road, 
a  loss  of  from  fifteen  to  eighteen  thousand 
dollars  a  year  was  sustained  through  the 
practice  by  dealers  of  wrongfully  purchas- 
ing and  selling  nontransferable  tickets. 
That  hundreds  of  the  tickets  annually  is- 
sued for  the  Mardi  Oras  festivals  in  New 
Orleans  were  wrongfully  bought  and  sold; 
that  other  nontransferable  reduced-rate 
tickets  were,  in  a  like  manner,  illegally 
trafficked  in  to  the  great  damage  of  the  cor- 
poration, and  that  the  defendants  were  the 
persons  principally  engaged  in  conducting 
such  wrongful  dealings.  But,  even  if  this 
proof  be  put  out  of  view,  we  think  the  con- 
tention that  a  consideration  of  the  whole 
bill  establishes  that  the  jurisdictional 
amount  alleged  was  merely  colorable  and 
fictitious  is  without  merit.  We  say  this 
because  the  averments  of  the  bill  sa  to  the 
number  of  such  tickets  issued,  the  recurring 
occasions  for  their  issue,  the  magnitude  of 
the  wrongful  dealings  in  the  nontransfer- 
able tickets  by  the  defendants,  the  cost  and 
the  risk  incurred  by  the  stops  necessary  to 
e  prevent  their  wrongful  use,  the  injurious 
J{  effect  upon  the  revenue  of  the  complain- 

•  ant,  the* operation  of  the  illegal  dealing 
in  such  tickets  upon  the  right  of  the  com- 


plainant to  issue  them  In  the  future,  coupled 
with  the  admissions  of  the  answer,  sustain 
the  express  averment  as  to  the  requisite 
jurisdictional  amount.  Besides,  the  sub- 
stantial character  of  the  jurisdictional  aver- 
ment in  the  bill  is  to  be  tested,  not  by  the 
mere  immediate  pecuniary  damage  result- 
ing from  the  acta  complained  of,  but  by 
the  value  of  the  business  to  be  protected 
and  the  rights  of  property  which  the  com- 
plainant sought  to  have  recognized  and  en- 
forced. Hunt  v  New  York  Cotton  Ex- 
change, SOS  0.  8.  322,  330,  51  L.  ed.  821, 
820,  27  Sup.  Ct.  Sep.  G29. 

The  contention  that,  though  it  be  ad- 
mitted, for  the  sake  of  the  argument,  that 
the  acts  charged  against  the  defendant 
"were  wrongful,  tortious,  or  even  fraudu- 
lent," there  was  no  right  to  resort  to  equity, 
because  there  was  a  complete  and  adequate 
remedy  at  law  to  redress  the  threatened 
wrongs  when  committed,  is,  we  think,  also 
devoid  of  merit.  From  the  nature  and 
character  of  the  nontransferable  tickets,  the 
number  of  people  to  whom  they  were  issued, 
the  dealings  of  the  defendants  therein  and 
their  avowed  purpose  to  continue  such 
dealings  in  tbe  future,  the  risk  to  result 
from  mistakes  in  enforcing  tbe  forfeiture 
provision,  and  the  multiplicity  of  suits  nec- 
essarily to  be  engendered  if  redress  was 
sought  at  law, — all  establish  tbe  inadequacy 
of  a  legal  remedy  and  the  necessity  for  the 
intervention  of  equity.  Indeed,  the  want 
of  foundation  for  the  contention  to  the  con- 
trary is  shown  by  the  opinions  in  the  cases 
whfch  we  have  previously  cited  in  consider- 
ing whether  a  legal  wrong  resulted  from 
acts  of  the  character  complained  of,  since, 
in  those  cases,  it  was  expressly  held  that 
the  consequences  of  the  legal  wrong  flowing 
from  the  dealing  in  nontransferable  tickets 
were  of  such  a  character  aa  to  entitle  an  in- 
jured complainant  to  redress  in  a  court  of 
equity. 

There  is  an  opinion  of  the  supreme  court 
of  New  York  (not  the  court  of  last  resort) 
which  would  seem  to  express  contrary  views 
(New  York  C.  *  H.  R.  R.  Co.  v.  Reeves, 
41  Misc.  400,  SB  N.  Y.  Supp,  28),  but  the 
reasoning  there  relied  on,  in  our  opinion,- 
to  inconclusive.  JJ 

■  The  proposition  that  the  bill  was  muitl  * 
farious  because  of  the  misjoinder  of  parties 
and  causes  of  action  was  not  assigned  as 
error  In  the  circuit  court  of  appeals,  and, 
therefore,  might  well  be  held  not  to  be  open. 
But,  passing  that  view,  we  hold  the  objec- 
tion to  be  untenable.  The  acts  complained 
of  aa  to  each  defendant  were  of  a  like  char- 
acter, their  operation  and  effect  upon  the 
rights  of  tbe  complainant  were  identical, 
the  relief  sought  against  each  defendant 
was  the  same,  and  the  defenses  which  might 
be  interposed  were  common  to  each  defend- 
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■M  and  involved  Ilka  legal  questions.  Un- 
der these  conditions  the  case  it  brought 
within  the  principle  laid  down  in  Hale  v. 
Allinson,  188  U.  S.  56,  77,  47  L.  «d.  380, 
382,  23  Snp.  Ct.  Rep.  244. 

As  we  have  stated,  the  circuit  court 
granted  a  preliminary  injunction,  restrain- 
ing the  defendant*  from  illegally  dealing 
in  ticket*  issued  on  account  of  the  United 
Confederate  Veterans'  Reunion,  and,  before 
final  hearing,  granted  a  second  Injunction, 
restraining  *uch  dealing  In  like  tickets  is- 
sued for  the  approaching  Mardi  Graa  fes- 
tival. By  the  final  decree  these  injunctions 
were  perpetuated,  the  court  declining  to 
grant  the  relief  sought  by  the  complain- 
ant In  relation  to  nontransferable  ticket* 
to  be  issued  for  the  future,  without  preju- 
dice, however,  to  the  right  of  the  complain- 
ant to  seek  relief  by  Independent  proceed- 
ings on  each  occasion  when  It  might  Issue 
such  nontransferable  tickets.  The  circuit 
court  of  appeals  decided  that  error 
committed  in  refusing  to  grant  ai 
tion  against  dealing  In  nontransferable 
tickets  to  be  issued  In  the  future,  and  di- 
rected that  the  decree  below  be  enlarged  In 
that  particular.  It  Is  insisted  that  the 
circuit  court  of  appeals  erred  In  awarding 
an  injunction  as  to  dealing*  "in  nontrans- 
ferable ticket*  that  may  be  hereafter  issued 
.  .  .  since  it  thereby  undertook  to  pro- 
mulgate" a  rule  applicable  to  conditions 
and  circumstances  which  have  not  yet 
arisen,  and  to  prohibit  "the  petitioner* 
from  dealing  in  ticket*  not  in  ess*  .  .  . 
and  is,  therefore,  violative  of  the  moat  fun- 
damental  principles  of  our  government." 
e.  But  when  the  broad  nature  of  this  proposi- 
JJ  tion  is  considered,  it  but  denies  that  there 
■  is  power  in*a  court  of  equity  in  any  case 
to  afford  effective  relief  by  injunction.  Cer- 
tain is  it  that  every  injunction,  in  the  na- 
ture of  things,  contemplate*  the  enforce- 
ment, a*  against  the  party  enjoined,  of  a 
rule  of  conduct  for  the  future  as  to  the 
wrong  to  which  the  Injunction  relates. 
Take  the  case  of  trespasses  upon  land  where 
the  elements  entitling  to  equitable  relief 
exist.  See  Slater  v.  Gunn,  170  Mass.  SOS, 
41  L.R.A.  268,  48  N.  E.  1017,  and  cases 
cited-  It  may  not  be  doubted  that  the  au- 
thority of  a  court  would  extend,  not  only 
to  restraining  a  particular  imminent  tres- 
pass, but  also  to  prohibiting  like  acta  for 
all  future  time.  The  power  exerted  by  the 
court  below  which  i*  complained  of  was  in 
no  wise  different.  The  bill  averred  the  cus- 
tom of  the  complainant  at  frequently  oc- 
curring periods  to  issue  reduced-rate,  non- 
transferable tickets  for  fairs,  conventions, 
etc.,  charged  a  course  of  illegal  dealing  in 
such  nontransferable  tickets  by  the  defend- 
ants, and  sought  to  protect  its  right  to  is- 
sue   such    tickets   by    preventing    unlawful 


dealings  In  them.  The  defendant*  in  effect 
not  only  admitted  the  unlawful  course  of 
dealing  as  to  particular  tickets  then  out- 
standing, but  expressly  avowed  that  tbey 
possessed  the  right,  and  that  it  was  their 
intention  to  carry  on  the  business  as  to  all 
future  fssues  of  a  similar  character  of  tick- 
et*. The  action  of  the  circuit  court  of  ap- 
peals, therefore,  In  causing  the  injunction 
to  apply  not  only  to  the  illegal  dealing* 
a*  to  the  then  outstanding  tickets,  but  to 
like  dealing*  as  to  similar  tickets  which 
might  be  issued  In  the  future,  was  but  the 
exertion  by  the  court  of  its  power  to  re- 
strain the  continued  commission  against 
the  rights  of  the  complainant  in  the  future 
of  a  definite  character  of  acts  adjudged  to 
be  wrongful.  Indeed,  in  view  of  the  stats 
of  the  record,  the  inadequacy  of  the  relief 
afforded  by  the  decree  as  entered  in  the 
circuit  court  is,  we  think,  manifest  on  its 
face.  The  necessary  predicate  of  the  de- 
cree was  the  illegal  nature  of  the  dealings 
by  the  defendant*  in  the  outstanding  tick- 
eta,  and  the  fact  that  such  dealings,  if  al- 
lowed, would  seriously  impair  the  right  of 
the  complainant  In  the  future  to  issue  the- 
ticket*.  Doubtless,  for  this  reason  the  de-gj 
cree  was  made  •  without  prejudice  to  the* 
right  of  the  complainant  to  apply  for  relief 
as  to  future  issues  of  tickets  by  independ- 
ent proceedings  whenever,  on  other  occa- 
sions. It  was  determined  to  issue  nontrans- 
ferable ticket*.  But  this  was  to  deny  ade- 
quate relief,  since  it  subjected  the  complain- 
ant to  tb*  necessity,  as  a  preliminary  to 
the  exercise  of  the  right  to  issue  ticket*,  to 
begin  a  new  suit  with  the  object  of  re- 
straining the  defendants  from  the  commis- 
sion in  the  future  of  acts  identical  with 
those  which  the  court  had  already  adjudged 
to  be  wrongful  and  violative  of  the  right* 
of  the  complainant. 

la  Scott  v.  Donald,  165  U.  S.  107,  41  L. 
ed.  648,  17  Sup.  Ct.  Rep.  262,  on  holding 
a  particular  seizure  of  liquor  under  the 
South  Carolina  dispensary  law  to  be  invalid, 
an  injunction  was  sustained,  not  only  ad- 
dressed to  the  seizure  in  controversy,  but 
which  also  operated  to  restrain  like  seizures 
of  liquor*  In  the  future,  and  the  exertion 
of  the  same  character  of  power  by  a  court 
of  equity  was  upheld  in  the  cases  of  Dono- 
van t.  Pennsylvania  Co.  188  U.  B.  278,  W 
L.  ed.  192,  26  Sup.  Ct.  Rep.  81,  and  Swift 
ft  Co.  v.  United  States,  196  U.  8.  375,  49 
L.  ed.  519,  25  Sup.  Ct.  Rep.  276. 

Nor  is  there  merit  in  the  contention  that 
the  decision  in  New  York  N.  H.  ft  H.  R. 
Interstate  Commerce  Commission,  200 
U.  S.  404,  40  L.  ed.  526,  28  Sup.  Ct  Rep.  ' 
272,  supports  the  view  here  relied  upon  a* 
to  the  limited  authority  of  a  court  of  equity 
to  enjoin  the  continued  commission  of  the 
same  character  of  acta  a*  those  adjudged 
to  be  wrongful.    On  the  contrary,  the  ruling 
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In  that  sua  directly  refute*  the  claim  baaed 
cm  Ik  There  certain  acta  of  the  carrier 
wen  held  to  have  violated  the  act  to  regu- 
late commerce.  The  contention  of  the  gov- 
ernment was  that,  became  wrongful  acta  of 
a  particular  character  had  been  committed, 
therefore  an  injunction  should  be  awarded 
against  any  and  all  violations  In  the  future 
of  the  act  to  regulate  commerce.  Whilst 
this  broad  request  was  denied,  it  waa  care- 
fully pointed  out  that  the  power  existed 
to  enjoin  the  future  commission  of  like  acta 
to  those  found  to  be  Illegal,  and  the  In- 
junction waa  so  awarded.  The  whole  argu- 
ment her*  made  results  from  a  failure  to 
■j  distinguish  between  an  injunction  generally 
°)  restraining  the  commission  of  Illegal  acta 
*  In  the 'future  and  one  which  limply  re- 
strains for  the  future  the  commission  of 
acta  identical  in  character  with  those  which 
have  been  the  subject  of  controversy,  and 
which  have  been  adjudged  to  be  illegal. 
Affirmed. 


(20T  TJ.  8.  IZB) 

UNITED  STATES,  Appt, 

B.  P.  ANDREWS  ft  COMPANY. 

United  State*  —  liability  for  paper  pur- 
chased for  ase  In  Philippine  Islands. 
1.  The  United  States,  and  not  the  gov- 
ernment of  the  Philippine  Islands,  must  be 
deemed  the  purchaser  of  paper  to  be  need 
by  the  public  printing  office  in  those  Islands, 
where  the  Division  of  Insular  Affairs,  under 
an  order  of  the  Secretary  of  War,  conduct- 
ad  the  negotiations  for  such  purchase  with 
no  intimation  that  it  was  acting  as  the 
agent  for  the  government  of  the  Philippine 
Islands,  other  than  can  be  inferred  from 
the  statement  of  the  purpose  for  which  the 
paper  was  intended,  the  contrary  infer- 
ence being  supported  by  a  reference  to  the 
"Philippine  funds"  as  the  source  of  pay- 
ment, and  by  the  subsequent  correspondence 
and  dealings,  which  showed  that  both  par- 
ties regarded  the  contract  as  one  made  in 
the  name  of,  and  for  the  account  of,  the 
United  States. 
Delivery  to  carrier  ate  delivery  to  pur* 

"   "  r   the 


United  States  for  the  pui 
In  the  Philippine  Islands  to  the  carrier  des- 
ignated by  the  government,  coupled  with 
the  acceptance  by  the  government  of  the 
bills  of  lading  made  to  the  consignee  or  bis 
order,  constitute  a  delivery  to  the  United 
States,  relieving  the  seller  of  risk  of  In- 
jury during  shipment,  although  the  words 
'  "f.  o.  h.  Manila'1  were  used  in  the  proposal 
by  which  the  negotiation  waa  commenced, 
where  the  context  and  subsequent  corre- 
spondence showed  that  these  words  were 
used  aa  implying  that,  inasmuch  as  the 
freight  to  Manila  waa  to  be  included  In  the 


execution  —  execrated  c 

S.  The  invalidity  of  a  public  contract  be- 
cause of  noncompliance  with  the  require- 
ment of  U.  S.  Rev.  Stat  1  3714,  U.  S.  Comp. 
Stat.  1801,  p.  2610,  that  such  contracts  be 
reduced  to  writing  and  be  subscribed  by  the 
contracting  parties,  la  immaterial  after  the 
contract  has  been  performed. 

[No.  «.] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  against  the  United 
States  for  the  contract  price  of  paper 
purchased  for  use  in  the  public  printing 
office  In  the  Philippine  Islands. 

See  same  case  below,  41  Ot  CL  48. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Van  Oradel 
and  Mr.  Charles  F.  Kincheloe  for  appellant. 

Mr.  A.  A.  Hoeblinc,  Jr.,  for  appellee. 

a 

•Mr.  Justice  White  delivered  the  opinion* 
Of  the  court: 

The  United  States  appeals  from  a  judg- 
ment against  it  for  the  contract  price  of 
paper  purchased  for  use  in  the  public  print- 
ing office  in  the  Philippine  Islands.  We 
summarize  from  the  findings  the  status  of 
the  Philippine  Islands  at  the  time  of  the 
contract,  stating  besides  the  facts  concerning 
the  organization  in  the  War  Department  of 
what  Is  now  known  as  the  Bureau  of  Insular 
Affairs.  „ 

After  the  occupation  of  Manila,  up  to  Sep-g 
tember  1,  1900,  a 'military  government  pre-* 
vailed.  From  September  1,  1000,  to  July, 
1001,  authority  of  a  legislative  nature  was 
vested  In  the  Philippine  commission,  under 
and  subject  to  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  War.  From 
July  4,  1001,  the  executive  authority  aa  to 
civil  affairs  was  transferred  to  the  president 
of  the  Philippine  commission  under  the  title 
of  civil  governor,  his  authority  being  exer- 
cised under  instructions  from  the  President, 
subject  to  the  direction  and  control  of  the  Sec- 
retary of  War.  The  Secretary  of  War  organ- 
ized the  Division  of  Insular  Affairs,  which 
waa  given  general  charge  of  departmental 
business  concerning  the  Philippine  Islands. 
The  organization  of  the  division  waa  con- 
firmed and  ratified  by  Congress  on  July  1, 
1802  (32  Stat,  at  L.  712,  chap.  1360,  U.  B. 
Comp.  Stat.  Supp.  1907,  p.  23),  and  after 
that  act  the  division  became  known  as  the 
Bureau  of  Insular  Affairs  of  the  War  De- 
partment. The  facts  concerning  the  contract 
in  controversy  are  these : 
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In  May,  1901,  the  president  of  the  Philip- 
pine commiaeion  telegraphed  the  Secretary 
of  War,  stating  the  necessity  for  a  govern 
ment  printing  office  at  Manila,  asking  con- 
cerning the  qualification!  of  a  parti cular  in- 
dividual suggested  for  superintendent,  and 
recommending  the  immediate  purchase  and 
shipment  of  an  outfit,  for  the  proposed  print- 
ing office.  The  findings  expressly  state,  or 
by  clear  implication  establish,  the  following: 

In  response  to  said  cablegram,  the  Secre- 
tary of  War  directed  the  Insular  Bureau  of 
the  War  Department  to  purchase  and  for- 
ward to  Manila  the  necessary  machinery, 
equipment,  and  supplies  for  the  establish- 
ment and  operation  of  such  printing  office, 
and  also  to  secure  the  services  of  a  compe- 
tent force  of  operators  therefor;  which  duty 
was  performed  by  said  division. 

On  and  prior  to  August  17,  1901,  claimant 
waa  furnishing  and  supplying  defendants 
divers  papers  and  stationery,  under  contract, 
for  nae  in  various  of  its  departments;  and, 
thereupon,  the  Chief  of  the  Division  of  In- 
sular Affairs  solicited  claimant  to  furnish 
and  supply,  for  use  in  said  Philippine  pub- 
lie  printing  office,  being  established  at  Ma- 
nila, Philippine  Islands,  certain  papers  of 
described  kinds,  as  follows: 

?  •(Circular  D.) 

War  Department,  Office  of  the  Secretary, 
Division  of  Insular  Affairs, 
Washington,  D.  C,  August  17,  1901. 
B.  P.  Andrews  &  Co, 

0£7  Louisiana  avenue,  Washington,  D.  0. 
Gentlemen : — 

Under  instructions  from  the  Chief  of  Di- 
vision of  Tumi  ar  Affairs  I  write  you  aa  fol- 
lows: 

Will  yon  furnish,  for  the  use  of  the  Phil- 
ippine public  printing  office,  Manila,  P.  I., 
articles  called  for  in  the  inclosnres  1  and  2, 
f.  o.  b.  Manila,  at  the  price  at  which  the 
same  is  now  furnished  to  the  government 
printing  office,  Washington,  D.  C,  pli 
freight  from  New  York;  payment  to  be  made 
from  Philippine  funds  on  Invoice  verification 
at  Manila,  P.  I. 

Inspection  at  Insular  Division,  where 
pies  are  to  be  sent. 

When  can  supplies  be  shipped  from  port 
of  departure  t 

Bills  for  supplies  to  be  submitted,  in  du- 
plicate, to  the  Chief  of  Division  of  Insular 
Affairs,  for  verification  of  prices  at  govern- 
ment printing  office  rates. 

Copies  of  bills  of  lading  from  New  York 
to  be  submitted,  in  duplicate,  to  Chief  of 
Division  of  Insular  Affairs  for  verification. 
Very  respectfully. 


In  reply  claimant,  on  August  28,   1901, 
submitted  a  proposal  aa  follows: 

Washington,  D.  0,  August  98,  1901. 
Chief  of  Division  of  Insular  Affairs, 

War  Department,  City. 
Dear  Sir:— 

Replying  to  your  favor  of  the  17th  In- 
stant, circular  D,  we  beg  to  advise  you  that 
will  furnish  the  different  lots  of  paper 
called  for  in  inelosures  1  and  2,  which  ac- 
companied said  circular,  at  the  prices  for 
which  the  same  is  now  being  furnished  to 
the  government  printing  office,  Washington,^ 
D.  C,  plus  freight  rate  from  New  York  tog 
Manila,  P.  L/exeept  lots.  .  .  .  All  oth-« 
er  lots  mentioned  we  will,  as  stated  above, 
furnish  at  the  same  prices  that  the  same 
class  of  goods  are  being  furnished  to  the 
government  printing  office,  plus,  as  stated 
above,  the  freight  from  New  York  to  Ma* 
nils,  P.  I.  Payment  to  be  made  from  Phil- 
ippine funds  on  invoice  verification  at  Ma- 
nila, P.  I-  Inspection  at  Insular  Division, 
where  samples  are  to  be  sent.  Bills  for  sup- 
plies to  be  submitted  In  duplicate  to  the 
Chief  of  Division  of  Insular  Affairs  for  veri- 
fication of  prices  at  government  printing 
office  rates.  Copies  of  bills  lading  from  New 
York  to  be  submitted  in  duplicate  to  Chief 
of  Division  of  Insular  Affairs  for  verifies^ 


On  the  same  date  (August  28,  1901)  said 
Chief  of  the  Division  of  Insular  Affair* 
wrote  claimant  aa  follows: 

(Circular  E.) 
War  Department,  Office  of  the  Secretary, 
Division  of  Insular  Affairs, 
Washington,  D.  C,  August  28,  1901. 
R.  P.  Andrews  A  Co., 

627  Louisiana  avenue,  Washington,  D.  CL 
Gentlemen: — ■ 

Please  deliver  f.  o.  b.  Manila,  P.  I.   [vim 
Sues  canal)  the  following: 
Articles  called  for  in  inelosures  1  and  2. 
To  be  shipped   between    October  20   and 
November  1,  1901. 

Quality  of  goods  furnished  will  be  consid- 
ered In  making  future  orders. 

Please  acknowledge  the  receipt  of  this  cir- 
cular by  return  moil. 

To  be   properly   packed   for   export  ship- 
Ship  care  Barber  A  Co.,  steamship  agents, 
Pier  B,  Pennsylvania  docks,  Jersey  City,  N. 
J.     (See  note  inclosed.) 
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Marked  h  followi : 

No.  ,  Governor  W.  H.  Taft,  Ma- 

S«11*,P.  L 

*  Content*,  ;  weight,  lbs. 
■    'For  Philippine  public  printing  plant. 

As  per  jour  agreement  in  your  letter 
dated  August  28,  1901,  now  on  file  in  this 
office. 

Very  respectfully, 

The  Inelosurea  marked  1  and  2,  referred  to 
In  thil  Utter,  were  statements  tabulating 
the  quantity  and  quality  of  paper  to  be  fur- 
nished. The  note  referred  to  and  Inclosed 
In  the  letter  was  the  following: 
"Note. — [Care  Barber  &  Company,  steam- 
ship agents,  Pier  B,  Pennsylvania 
docks,  Jersey  City,  N.  J.) 
"A  special  arrangement  has  been  mads  so 
that,  after  f.  o.  b.  delivery,  as  stove,  at  Jer- 
sey City,  the  freight  rate  for  the  trans- 
portation of  these  supplies  and  the  equip- 
ment of  the  Manila  printing  office  will  not 
be  higher  than  $11.05  per  ton  (dead  weight] 
and  possibly  lees.  Bat*  for  measurement 
freight  to  be  made  on  a  correspondingly  low 
basis.  In  accordance  with  the  space  occupied. 
Therefore  the  Philippine  government  will, 
upon  invoice  verification  at  Manila,  reim- 
burse yon  for  the  oost  of  this  ocean  ship- 
Before  the  paper  was  shipped,  the  Divi- 
sion of  Insular  Affairs  gave  further  instruc- 
tions aa  follows : 

"Note. — (Care  Barber  ft  Company,  Bast 
Central  Pier,  Brooklyn,  N.  T.) 
"A  special  arrangement  has  been  made  so 
that,  after  f.  0.  b.  delivery,  as  above,  at 
Brooklyn,  the  freight  rate  for  the  trans- 
portation of  the  supplies  and  equipment  of 
the  Manila  printing  office  will  not  be  higher 
than  $11.05  per  ton  (dead  weight)  and  pos- 
sibly less.  Rate  for  measurement  freight  to 
bo  made  on  a  correspondingly  low  basis,  in 
accordance  with  the  space  occupied.  There- 
fore the  Philippine  government  will,  upon  in- 
voice verification  at  Manila,  reimburse  you 
for  the  cost  of  this  ocean  shipment" 

The  findings  relating  to  the  value  of  the 
paper,   its  forwarding  to  and  arrival  of  a 
part  at  Manila,  and  the  subsequent  contro- 
versy between  Andrews  ft  Company  and  the 
3  government  concerning  the  same,  show  the 
J)  following  to  be  the  case: 

*  *In  compliance  with  the  directions,  An- 
drews ft  Company  packed  the  paper  for  ex- 
port shipment,  directing  it  to  Governor  W. 
H.  Taft,  Manila,  Philippine  Islands,  in  care 
of  Barber  ft  Company,  East  Central  Pier, 
Brooklyn,  New  York,  and  prepaid  the 
freight.  The  quoted  value  of  the  paper  was 
93,087.75.  The  freight  charges  from  New 
Tork  to  Manila  were  $196.35,  which,  togeth- 
er with  $1  for  clearance  papers,  prepaid  by 
Andrews  ft  Company,  brought  the  total  pur- 


chase or  invoice  price  to  $3,285.10.  When 
the  paperwas  delivered  to  Barber  ft  Company, 
Andrews  ft  Company  took  triplicate  bills  of 
lading,  consigning  the  paper  to  Governor  W. 
H.  Taft  or  his  assigns,  Manila,  Philippine 
Islands,  and  delivered  the  duplicate  bills  of 
lading  to  the  Chief  of  Division  of  Insular 
Affairs,  in  accordance  with  the  instructions 
given.  Barber  ft  Company  forwarded  the  pa- 
per by  the  steamship  Indrasamaha.  When  the 
vessel  arrived  at  Singapore,  it  was  found  tbat 
a  portion  of  her  eago,  inclnding  the  consign- 
ment of  paper,  was  badly  damaged  by  water. 
Some  of  the  paper  was  condemned  by  a 
board  of  survey  convened  by  the  agents  of 
the  ship,  and  was  sold  in  Singapore.  The 
remainder  was  repacked  and  forwarded  to 
Manila.  When  ft  arrived  It  was  so  damaged 
as  to  render  it  unfit  for  use.  The  consignee 
(Governor  Taft)  refused  to  accept  it,  and  a 
committee,  which  was  appointed  by  him  at 
civil  governor,  recommended  that  the  paper 
bo  stored  In  a  warehouse  of  the  Philippine 
government  until  instructions  were  received 
from  Andrews  ft  Company,  who  had  no 
agent  in  tbe  islands.  Thereupon  the  publie 
printer  of  the  Philippine  Islands  wrote  An- 
drews ft  Company,  informing  them  of  the 
facts  just  stated,  and  asking  instructions  as 
to  what  they  wished  done,  and  on  May  31, 
1902,  the  Division  of  Insular  Affairs  also 
wrote  Andrews  ft  Company  on  the  same  sub- 
ject as  follows  i 

War  Department,  Office  of  the  Secretary, 
Division  of  Insular  Affairs, 
Washington,  D.  C,  May  31,  1002, 
Gentlemen: — 

I  have  the  honor  to  inform  you  that  a  let- 
ter dated  April  Uth,  1902,  has  been  received  H 
from  Mr.  John  8.  Leech,  publie  printer,  Ms-n 
nils,  P.  I.,  advising  this  division  of  the***-? 
cident  which  occurred  to  the  S.  S.  "Itidrs- 
samaho,"  which  resulted   in  damaging  600 
reams  linen  paper,  valued  at  $3,285.10,  aa 
per  your  bill  of  October  24th,  1901. 

Mr.  Leech  requested  that  you  be  informed 
that  the  paper  is  damaged  so  badly  that  it 
will  be  impossible  to  use  any  of  It;  that  an 
insurance  inspector  and  a  government  In- 
spection committee  were  then  surveying  and 
Inspecting  the  damaged  goods,  and  that  this 
action  was  taken  for  the  protection  of  the 
contractors,  who  had  taken  the  precaution 
to  insure  their  goods  against  losses. 
Very  respectfully, 

Andrews  ft  Company  thus  replied  to  this 


Washington,  D.  C,  June  7,  1902. 
Lieut  CoL  Edwards, 

Chief  Division  of  Insular  Affairs, 
War  Department,  Washington,  D.  O. 
Dear  Sir:— 
W*  are  In  receipt  of  your  favor  May  Slst, 


.Google 


UNITED  STATES  r,  B.  P.    ANDREWS  k  CO. 


No.  6423-1,  quoting  letter  received  by  Mr. 
John  S.  Leech,  public  printer,  Manila,  P.  I., 
with  regard  to  map  paper,  therein  stated  to 
have  been  damaged  in  transportation  on 
steamship  "Indrasamaha." 

This  paper  was  shipped  a*  per  your  order, 
bill*  of  lading  bein^  obtained  as  directed, 
and  your  instructions  carried  out  implicitly. 
Tour  goods  were  turned  over,  upon  direction 
of  your  office,  to  Messrs.  Barber  &  Company, 
your  agents  in  that  behalf  at  Jersey  City, 
N.  J.,  in  good  order  and  condition,  whereup- 
on our  responsibility  ceased. 

We  have  the  honor,  therefore,  to  request 
that  our  bill  as  rendered  be  approved  for 
payment. 

Kindly  advise  as  also  whether  you  desire 
as  to  make  a  duplicate  of  said  shipment. 

Requesting  the  favor  of  an  early  reply,  we 


are, 


Very  respectfully  yours. 


The  shipment  of  paper  was  not  insured 
either  by  the  government  or  by  Andrews  A 
Company.  The  proceeds  of  the  sale  at  King- 
S3  apore  never  reached  either  the  government 
•  or  Andrews  &  Company,  •  and  the  paper 
stored  at  Manila  remained  there  until  May, 
1003,  when  it  was  sold,  producing  a  sum  in- 
sufficient to  pay  the  storage  charges,  and  the 
proceeds  were  turned  into  the  treasury  of 
the  government  of  tbe  Philippine  Islands  in 
partial  payment  of  the  charges. 

All  the  propositions  which  the  government 
has  elaborately  pressed  at  bar  are  reducible 
to  two. 

First.  That  the  paper  was  purchased  by 
the  government  of  tbe  Philippine  Islands, 
and  therefore,  in  any  event,  there  was  error 
In  holding  the  United  States  liable. 

Second.  That,  even  if  the  United  States 
was  the  purchaser,  it  was  erroneously  held 
liable,  because  the  paper  was  never  delivered, 
and  therefore  was  at  the  risk  of  the  owner, 
Andrews  A,  Company,  and  the  loss  and  dam- 
age fall  upon  them. 

We  proceed  to  consider  these  proposi- 
tions: 

1.  We  need  not  consider  the  contention 
that  the  Philippine  Islands  were  a  distinct 
governmental  entity,  for  whose  contracts  the 
United  States  was  not  bound,  because  that 
subject  is  irrelevant,  since  it  begs  the  real 
question, — that  is,  whether  the  purchase  was 
made  by  the  United  States.  Testing  wheth- 
er the  paper  was  bought  by  the  United 
States  by  the  contract  and  course  of  dealing 
aa  disclosed  by  the  findings,  we  think  there 
is  no  escape  from  the  conclusion  that  the 
United  States  was  the  party  contracting  for 
the  purchase.  It  cannot  be  doubted  that  tbe 
findings  make  clear  the  fact  that  the  Secre- 
tary of  War,  through  his  agent,  the  Division 
of  Insular  Affairs,  was  the  actor  on  one  side 


and  Andrews  k  Company  on  the  other. 
Nothing  in  the  dealings,  aa  disclosed  by  the 
findings,  would  warrant  the  conclusion  that 
the  Division  of  Insular  Affairs  acted  or  pur- 
ported to  act  as  the  agent  of  the  govern- 
ment of  the  Philippine  Islands.  The  tele- 
gram to  the  Secretary  of  war,  which  opened 
the  subject,  did  not  even  suggest  a  contract 
to  be  made  In  the  name  of  the  government 
of  the  Philippine  Islands,- but  simply  sub- 
mitted recommendations  to  the  Secretary  of 
War  for  his  action,  accompanied  with  the 
request  that,  if  the  recommendation  was  fa-_ 
vorably  considered,  he,  the  Secretary  of  War,tj 
•should  make  the  purchase  desired.  In  the* 
second  place,  the  Division  of  Insular  Affairs 
undertook  the  negotiation  under  an  order  of 
the  Secretary  of  War,  directing  that  the  pa- 
per required  be  purchased,  without  an  inti- 
mation that  it  was  contemplated  that  the 
Division  of  Insular  Affairs,  in  executing  the 
authority  conferred,  should  act  as  the  agent 
of  the  government  in  the  Philippine 
Islands,  instead  of  as  the  represent- 
ative of  the  Secretary  of  War.  aa  a 
result  of  the  authority  vested  in  him.  The 
first  letter  written  on  the  part  of  the  Divi- 
sion of  Insular  Affairs  to  Andrews  k  Com- 
pany, soliciting  a  proposal  to  furnish  the 
paper,  we  think  manifests  that  the  purpose 
of  the  division  was  to  make  the  purchase 
for  tbe  United  States,  in  accord  with  the  di- 
rection under  which  the  division  was  acting, 
— that  is,  the  authority  of  the  Secretary  of 
War,  acting  for  the  United  States.  True  it  is, 
the  letter  made  it  clear  that  the  paper  which 
the  United  States  proposed  to  purchase  wm 
intended  for  use  in  the  Philippine  Islands, 
and  contained  a  statement  that  the  price 
would  be  "paid  from  Philippine  funds."  But 
the  mere  statement  of  the  purpose  for  which 
the  paper  was  intended  would  not  justify 
the  conclusion  that  the  Division  of  Insular 
Affairs  was  acting  as  the  mere  agent  of  the 
government  in  the  Philippine  Islands,  in- 
stead of  aa  the  agent  of  the  Secretary  of 
War,  representing  the  United  States.  The 
statement  of  the  fund  from  which  the  pay- 
ment was  to  be  made,  instead  of  justifying 
the  inference  that  the  contract  was  intended 
to  be  made  in  the  name  of  the  government 
of  the  Philippine  Islands,  through  its  agent, 
gives  countenance  to  a  contrary  inference. 
This  follows,  because,  if  the  government  of 
the  Philippine  Islands  was  the  contracting 
party,  its  funds  would,  as  a  matter  of 
course,  be  the  source  from  which  the  pay- 
ment was  to  be  made.  The  reference,  there- 
fore, to  the  fund  from  which  the  payment 
was  to  be  made,  but  served  to  indicate  that 
the  United  States,  in  making  the  contract, 
contemplated  that  the  purchase  price  would 
be  discharged  by  it  from  the  Philippine 
funds  under  its  control.     That  Andrews  k 
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Company,  when  they  replied  to  the  inquiry 
0  made  to  them,  as  to  price,  etc,  understood 
JJ  that  the  contract  proposed  was  on  behalf  of 
•  the  United  States,  we  think  la  deducible 
from  their  reply.  Besides,  the  subsequent 
correspondence  and  dealings  which  we  shall 
hereafter  consider  In  determining  whether 
the  paper  was  delivered  nnder  the  contract 
prior  to  the  happening  of  the  damage,  we 
think  will  serve  to  make  clear  the  fact  that 
both  parties  deemed  the  contract  was  one 
made  in  the  name  of  and  for  account  of  the 
United  States.  Especially  is  thil  bo  when 
It  is  borne  in  mind  that  the  findings,  either 
directly  or  by  necessary  implication,  estab- 
lish that  In  October,  1901,  soon  after  the 
goods  were  shipped,  a  bill  for  the  amount  of 
the  total  purchase  price, including  the  freight 
to  Manila,  was  rendered  by  Andrews  ft  Com- 
pany to  the  Division  of  Insular  Affairs,  and 
there  Is  nothing  in  the  findings  warranting 
even  an  Implication  that  that  division  made 
any  objection  upon  the  ground  that  the  bill 
should  have  been  made  out  against  the  Phil- 
ippine government  aa  the  purchaser,  and 
have  been  transmitted  to  that  government 
for  payment.  Yet  further,  is  Is  apparent 
from  the  letter  written  by  the  division  to 
Andrews  ft  Company,  after  it  was  learned 
that  the  paper  bad  bean  damaged  or  lost,  that 
the  Division  of  Insular  Affairs  was  solicit- 
ous, not  because  a  bill  had  been  mistakenly 
rendered,  but  as  to  whether  the  loss  should 
fall  upon  the  United  States  or  upon  An- 
drews ft  Company. 

2.  That,  as  a  general  rule,  the  delivery  of 
goods  by  a  consignor  to  a  common  carrier, 
for  account  of  a  consignee,  has  effect  as  de- 
livery to  such  consignee,  is  elementary.  That 
where  a  purchaser  of  goods  directs  their  de- 
livery for  his  account  to  a  designated  car- 
rier, the  latter  becomes  the  agent  of  the  pur- 
chaser, and  delivery  to  such  carrier  is  a  le- 
gal delivery  to  the  purchaser,  is  also  beyond 
question.  Certain  also  is  it  that  when,  on 
the  delivery  of  goods  to  a  carrier,  bills  of 
lading  are  issued  for  the  delivery  of  the 
goods  to  the  consignee  or  his  order,  the  ac- 
ceptance by  the  consignee  of  such  bills  of 
lading  constitutes  a  delivery.  Of  course,  the 
presumption  of  delivery  arising  from  the  ap- 
plication of  any  or  all  of  these  elementary 
rules  would  not  control  in  a  case  where,  by 
„  contract,  it  clearly  appeared  that,  despite 
3  the  shipment,  the  goods  should  remain  at 
*  the  riak'of  the  consignor  until  arrival  at 
the  point  of  ultimate  destination.  And  such 
In  effect  is  the  contention  here  made  on 
behalf  of  the  government.  We  come  briefly, 
then,  to  consider  the  findings  concerning  the 
contract,  for  the  purpose  of  showing  that 
this  contention  is  without  merit 

In  considering  the  matter,  it  Is  to  be  con- 
seded  that  the  contract  is  not  to  be  dedueed 


alone  from  the  letter  of  the  Division  of  In- 
sular Affairs  of  August  17,  1901,  and  the 
reply  of  Andrews  ft  Company  of  August  28, 
but  is  to  be  ascertained  by  a  consideration  of 
those  letters  and  the  subsequent  correspond* 
ence  under  which  the  purchase  was  con- 
eluded  and  the  shipment  made. 

The  statement  in  the  proposal  of  the  Di- 
vision of  Insular  Affairs  of  August  17,  1901, 
by  which  the  negotiation  was  commenced, 
"F.  O.  B.  Manila,"  might  give  rise,  if  stand- 
ing alone,  to  the  implication  that  it  was  in- 
tended that  the  goods  should  be  delivered 
at  the  cost  of  the  seller  at  Manila.  But  the 
further  statement  in  the  letter,  that  the 
freight  from  New  York  to  Manila  was  to  be 
a  part  of  the  purchase  price,  and  to  be  paid 
as  such  by  the  purchaser,  rebuts  the  implica- 
tion that  the  words  "F.  O.  B.  Manila"  were 
understood  as  implying  that  the  amount  of 
the  freight  charges  for  the  shipment  of  the 
goods  to  Manila  should  be  at  the  cost  of  the 
seller.  These  words  not  therefore  having 
been  used  in  their  ordinary  commercial 
sense,  their  meaning  must  be  sought  in  the 
context  of  the  proposal  in  which  they  are 
found.  Considering  that  context,  it  would 
seem  most  reasonable  to  conclude  that  the 
words  implied  that,  as  the  government  de- 
sired the  freight  to  Manila  to  be  included  in 
the  purchase  price,  the  freight  therefore  to 
Manila  was  to  be  primarily  defrayed  by  the 
seller.  That  this  was  the  understanding  of 
Andrews  ft  Company  we  think  results  from 
their  reply,  in  which  no  reference  whatever 
made  to  the  F.  0.  B.  Manila  clause,  but 
a  willingness  was  expressed  to  furnish  the 
paper  at  a  price  to  be  fixed  by  the  price  paid 
by  the  government  in  Washington  for  like 
paper,  with  the  addition  of  the  freight  rate 
to  the  Philippine  Islands,  thereby  saving  the  — 
seller  from  bearing  the  burden  of  the  freight  J 
to  Manila,  and  at  the  same  time  securing*to* 
the  government  the  delivery  of  the  paper  at 
Manila  without  the  payment  there  to  the 
'  sr  of  the  coat  of  the  freight  as  such, 
that  item  would  become  a  part  of  and 
be  included  in  the  price.  It  is  certain,  when 
the  subsequent  correspondence  is  considered, 
that  this  construction,  which  the  reply  ol 
Andrews  ft  Company  put  upon  the  words 
"F.  O.  B.  Manila,"  as  used  in  the  proposal, 
ras  deemed  by  the  Division  of  Insular  Af- 
fairs to  be  the  correct  one,  since  that  reply 
In  the  subsequent  correspondence,  treat- 
ed by  the  division  as  being  directly  respon- 
to  and  an  acceptance  of  the  proposal 
submitted.  Moreover,  we  think  the  subse- 
quent correspondence,  when  considered  in 
other  aspects,  makes  certain  the  conclusion 
that  the  words  "F.  0.  B.  Manila,"  as  used 
the  proposal,  meant  precisely  what  we 
have  stated  the  context  of  the  proposal  Indi- 
cated that  those  words  were  intended  to  im- 
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ply.  ThU  we  think  results  from  the  provi- 
sions of  the  letter  of  August  28,  selecting  a, 
particular  firm  to  whom  the  goods  were  to 
be  delivered  for  transport  to  Manila,  and  of 
all  the  other  directions  contained  in  the  let- 
ter, since  they  are  inconsistent  with  the  the- 
ory that  the  words  "P.  0.  B.  Manila"  were 
used  as  meaning  that  the  goods  should  not 
be  delivered  as  directed,  but  should  remain 
the  properly  of  Andrews  ft  Company,  and 
be  under  their  control  and  subject  to  their 
risk  until  deliTered  at  Manila.  Especially 
is  it  impossible  to  attribute  to  the  words 
T.  O.  B.  Manila,"  used  in  the  original  pro- 
posal and  reiterated  in  the  letter  of  August 
£8,  any  other  meaning  than  that  which  we 
hare  affixed  to  them,  when  the  note  whfch 
was  expressly  referred  to  in  the  letter  of  Au- 
gust 28,  and  which  was  inclosed  therein,  is 
considered.  By  the  terms  of  that  note  not 
only  were  the  previous  specific  directions  as 
to  the  mode  of  shipment  confirmed,  but  It 
was  expressly  provided  that  the  delivery 
the  agent  selected  by  the  Division  of  Insular 
Affairs  should  be  T.  0.  B.  Jersey  City,". 
thus  "■■i"Tig  clear  the  distinction  between 
the  sense  In  which  the  words  "F.  0.  B.  Ma- 
nila" were  used  in  the  proposal  and  their 
meaning  applied  to  the  final  delivery  at  Jer- 
„  soy  City  In  consummation  of  the  contract  by 
J  which  the  sum  of  the  freight  to  Manila  had 
•  been*  included  in  the  purchase  price.  Bo, 
also,  the  same  implications  arise  from  the 
Dual  instruction,  shitting  the  place  of  de- 
livery from  Jersey  City  and  directing  that 
the  merchandise  should  be  delivered  to  the 
agent  selected,  "F.  0.  B.  Brooklyn." 
think  the  contention  made  In  argument,  that 
the  letter  of  August  28  and  the  acceptor 
by  Andrews  ft  Company  of  the  terms  of  that 
letter,  should  be  alone  held  to  constitute  the 
contract,  disregarding  the  note  inclosed  in 
the  letter  as  a  part  thereof,  is  refuted  by  its 
mere  statement.  In  any  event,  taking  the 
most  favorable  view  possible  for  the  govern- 
ment of  the  contract,  we  think  it  cannot  be 
said  that  the  presumption  which  arises  from 
the  delivery  of  the  goods  to  the  carrier  des- 
ignated by  the  government,  and  the  accept- 
ance by  the  government  of  the  bills  of  lading 
made  to  the  consignee  or  his  order,  is  re- 
batted  by  the  contract 

Lastly,  it  Is  urged  that,  in  any  event,  the 
court  below  erred,  since  the  contract  in  ques- 
tion was  not  "reduced  to  writing  and  signed 
by  the  contracting  parties  with  their  names 
at  the  end  thereof,"  as  required  by  Bev. 
Stat  1  3744,  U.  8.  Comp.  Stat.  1001,  p. 
8610.  But  it  is  settled  that  the  invalidity 
of  a  contract  because  of  a  noncompliance 
with  the  section  referred  to  is  immaterial 
after  the  contract  has  been  performed.  St 
Louis  Hay  ft  Grain  Co.  v.  United  States, 
101  TJ.  a  IDS,  163,  48  L.  aft.  130,  132,  24 


Sup.  Ct  Eep.  17.  The  contention  that  the 
contract  in  question  had  not  been  executed 
because  there  had  been  no  delivery  is  dis- 
posed of  by  what  we  have  already  said. 

As  the  views  which  we  have  expressed  con- 
cerning the  delivery  dispose  also  of  many 
subsidiary  contentions  based  upon  isolated 
provisions  of  the  contract,  such  as  the  right 
to  verify  the  contents  of  the  package  at  Ma- 
nila, etc.,  it  follows  that  the  Judgment  below 
was  right,  and  it  is  therefore  affirmed. 


(207  U.  S.  19t) 

MARY  V.  CORTELYOTJ  and  James  0.  Cor- 
telyou.  Administrators  of  the  Estate  of 
John  O.  Cortelyou,  Deceased;  Neostyle 
Company  and  Brodrick  Copygraph  Com* 
pany  of  New  Jersey,  Petitioners, 


to  be 
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Evidence  —  sufficiency  —  notice  of  li- 
cense restriction  of  as*  of  patented 
article. 

Evidence  of  notice  of  a  license  restriction 
as  to  the  use  of  ink  on  a  patented  stencil 
duplicating  machine,  disclosed  on  the  baas* 
board  of  each  machine,  is  not  sufficient 
to  charge  a  corporation  with  infringement 
because  of  a  sale  of  its  own  ink  for  use 
such  a  machine,  where  it  does  not  ap- 
r  that  it  ever  solicited  an  order  for  ink 
be  so  used,  although  ft  may  have  filled 
a  few  such  orders,  or  that  it  was  ever  noti- 
fied by  the  manufacturers  of  the  rights 
which  they  claimed,  or  that  anything  which 
it  did  was  considered  an  infringement,  and 
where  none  of  the  chief  executive  officers  of 
the  corporation  had  knowledge  of  this  re- 
striction. 

[No.  32.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  the 
Southern  District  of  New  York  for  an  in- 
junction and  an  accounting  in  a  patent 
infringement  suit,  and  remanded  the  case 
to  the  Circuit  Court  with  instructions  to 
dismiss  the  bill.     Affirmed. 

See   same   case   below,  76   C.  C.   A.  455, 
14S  Fed.  033. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kdmoiid  Wetmore  and  Samuel 
Owen  Edmonds   for  petitioners. 

Mr.  Francis  T.  Chambers   " 
cnt.  m 

• 
'Mr.  Justice  Brewer  delivered  the  opinion? 
of  the  court: 

This  is  a  suit  to  restrain  an  alleged  in- 
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friugemeut  of  a  patent  granted  Jnn«  28, 
1697,  for  the  stencil  duplicating  machine 
known  aa  the  rotary  Neostyle,  The  plain- 
tiffs below,  petitioner!  here,  represent  the 
entire  interest  in  the  patent.  There  Is  no 
claim  of  any  infringement  bj  using  or  sell- 
ing the  patented  machines,  but  of  an  in- 
direct, infringement  In  the  following  man- 
ner: For  the  last  few  years  the  rotary 
Neostyle  haa  been  sold  subject  to  this  li- 
cense, which  waa  plainly  disclosed  on  the 
baseboard  of  the  machine:  "License  agree- 
ment. This  machine  it  sold  by  the  Neostyle 
Company  with  the  license  restriction  that 
It  can  be  used  only  with  stencil  paper,  ink, 

Sand  other  supplies  made  by  the  Neostyle 
H  Company,  New  York  city." 
*  'The  defendant  company  (which  Is  en- 
gaged In  the  manufacture  and  sale  of  ink) 
Is,  It  is  contended,  engaged  In  selling  ink 
to  the  purchasers  of  these  machines  for  use 
thereon;  that  it  is  thns  Inducing  a  breach 
of  the  license  contracts,  and  is  responsible 
as  indirectly  infringing  the  patent  rights  of 
plaintiffs.  The  circuit  court  sustained  the 
contention  and  entered  an  Interlocutory 
decree  for  an  injunction  and  an  accounting. 
138  Fed.  110.  On  appeal  the  circuit  court 
of  appeals  for  the  second  circuit  reversed 
this  decree  and  remanded  the  case  to  the  cir- 
cuit court,  with  instructions  to  dismiss 
the  bill  (70  C.  C.  A.  455,  US  Fed.  933), 
whereupon  the  ease  was  brought  here  on 
certiorari. 

The  three  judges  of  the  circuit  court  of 
appeals  concurred  in  ravening  the  decree  of 
the  circuit  court  on  the  ground  that  the 
evidence  waa  not  sufficient  to  show  that  the 
defendant  had  notice  that  the  machines  for 
which  the  ink  was  ordered  had  been  sold  un- 
der any  restrictions,  bat  they  differed  upon 
the  qnestion  whether  then  was  any  lia- 
bility in  eaae  sufficient  notice  of  the  license 
agreement  had  been  brought  home  to  the 
defendant.  The  majority  wen  of  the  opin- 
ion that  the  doctrine  of  contributory  in- 
fringement, which  they  conceded  to  exist, 
should  not  be  extended  beyond  those  arti- 
cles which  an  either  parts  of  a  patented 
combination  or  device,  or  which  are  pro- 
duced for  the  sole  purpose  of  being  so  nsed, 
and  should  not  be  applied  to  the  staple  arti- 
cles of  commerce.  In  that  view  of  the  ease, 
the  article  supplied  being  ink,  a  thing  of 
common  use,  its  sale  to  a  purchaser  of  the 
Neostyle   machine    would   be    no   infringe- 

Whlle  in  E.  Bement  ft  Sons  v.  National 
Harrow  Co.  188  U.  8.  70,  tf  L.  ed.  1068,  22 
Sup.  CL  Rep.  7*7,  this  court  held,  in  re- 
spect to  patent  rights,  that,  with  few  ex- 
ceptions, "any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard  to 
this  kind  of  property.  Imposed  by  the  pat- 
entee and  agreed  to  by  the  HcoDsee  for  the 


right  to  manufacture  or  use  or  sell  the 
article,  will  be  upheld  by  the  courts,"  it  la 
unnecessary  to  consider  how  far  a  stipula- 
tion in  a  contract  between  the  owner  of 
a  patent  right  and  the  purchaser  from  hiin^ 
of  a  machine  manufactured  under  that* 
right,  that  it  shouldabe  used  only  in  a  cor-* 
tain  way,  will  sustain  an  action  In  favor 
of  the  vendor  against  the  purchaser  in  case 
of  a  breach  of  that  stipulation.  So,  al- 
though "if  one  maliciously  interferes  in 
a  contract  between  two  parties,  and  in- 
duces one  of  them  to  break  that  contract 
to  the  Injury  of  the  other,  the  party  injured 
can  maintain  an  action  against  the  wrong- 
doer" (Angle  v.  Chicago,  St.  P.  M.  k  0. 
R  Co.  161  U.  8.  1,  13,  38  L.  ed.  55,  62,  U 
Sup.  Ct.  Rep.  240],  ft  is  also  unnecessary 
to  determine  whether  this  states  the  full 
measure  of  liability  resting  upon  a  party 
interfering  and  Inducing  the  breaking  of  a 
contract,  for  we  concur  in  the  views  ex- 
pressed by  all  the  judges  of  the  court  of 
appeals,  that  there  is  no  sufficient  evidence 
of  notice.  True,  the  defendant  filled  a  few 
orders  for  Ink  to  be  used  on  a  rotary  Neo- 
style, but  It  does  not  appear  that  It  ever 
solicited  an  order  for  ink  to  be  so  nsed,  that 
It  was  ever  notified  by  the  plaintiffs  of  the 
rights  which  they  claimed,  or  that  anything 
which  It  did  was  considered  by  them  an  in- 
fringement upon  those  rights.  Further, 
none  of  the  chief  executive  officers  of  the 
company  had  knowledge  Of  the  special  char- 
acter of  the  rotary  Neostyle  machine  or  the 
restrictions  on  the  purchase  of  supplies. 
The  case  of  the  plaintiffs  in  this  respect 
rests  mainly  on  the  testimony  of  the  wit- 
ness Gerber,  who  testified  that,  at  the  in- 
stance of  the  manager  of  the  Neostyle  Com- 
pany, he  wrote  to  the  defendant  for  a  one- 
pound  can  of  black  ink  for  use  on  the  rotary 
Neostyle,  saying:  "I  will  be  at  my  office 
Friday  afternoon,  between  1:30  and  3:30, 
and,  if  convenient,  have  your  representa- 
tive call  at  that  time."  A  salesman  of  the 
defendant,  named  Randall,  did  call.  The 
witness  directed  Randall's  attention  to  the 
restrictions  on  the  single  machine  he  had 
in  his  office,  and  asked  if  he  would  have 
any  trouble  with  the  Neostyle  Company  If 
he  used  the  defendant's  ink;  Randall  re- 
plied In  the  negative,  and  added  that  "the 
ink  in  question  was  not  patented,  that  any- 
body could  make  or  use  it;  that  no  trouble 
would  come  to  me  from  the  use  of  the  Ink 
which  he  sold."  The  restriction  on  the  ma- 
chine shown  to  Randall  was  one  formerly 
used  by  plaintiffs,  but  which  bad  been  dis-M 
carded  prior  to  this  transaction,  and  for  it* 
the  present  license  agreement'had  been  sob-* 
stituted.  The  restriction  shown  to  Ran- 
dall stated  that  the  machine  waa  sold  "with 
the  express  understanding  that  it  la  li- 
censed to  be  used  only  with  stencil  paper 
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and  ink  (both  of  which  are  patented]  made 
by  the  Neoetyle  Company  of  How  York 
dty."  Evidently  from  his  reply  Randall's 
attention  was  not  drawn  to  the  question  of 
a  patent  on  the  Ink.  Farther,  he  was  not 
an  officer  or  general  agent  of  the  defendant 
company,  but  simply  a  salesman,  and  ft 
cannot  be  that  this  talk  with  him  fi  notice 
to  and  binding  on  his  principal  in  respect  to 
all  future  transactions. 

After  reviewing  all  the  minor  considera- 
tions to  which  oar  attention  has  been  called 
by  the  plaintiffs,  we  see  no  sufficient  rea- 
son for  disagreeing  with  the  unanimous 
opinion  of  the  Circuit  Court  of  Appeals  in 
respect  to  the  matter  of  notice,  and  its  de- 
tree  Is  affirmed. 


(J07  U.  8.  Ml) 

X.  L.  VAIL,  Phil  a  Hughes,  and  C.  F. 
Rleherdson,  as  Supervisors  of  Pima  Coun- 
ty, Arizona,  Appta,, 

TERRITORY  OP  AKIZONA. 

Oowrtt— stare  decisis. 

Decisions  affirming  the  validity  of  legis- 
lation under  which  territorial  bonds  are  is- 
sued in  exchange  for  county  bonds,  and 
which  provides  for  the  payment  of  the 
principal  and  Interest  thereof  by  the  county, 
even  if  not  binding  on  such  county,  which 
was  not  nominally  a  party,  should  be  up- 
held as  against  it  on  the  doctrine  of  stare 
decisis  after  such  bonds  have  gone  Into  the 
channels  of  trade. 


fo.  «7.J 


APPK&L  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  Judg- 
ment awarding  mandamus  to  compel  the 
supervisors  of  Pima  county,  In  that  terri- 
tory, to  levy  a  tax  to  pay  the  interest  due 
on  certain  bonds.     Affirmed. 

See  same  case  below  (Ariz.)   85  Pee.  852. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Samuel  I>.  Krngan  and  William 
Herring  for  appellants. 

Messrs.  William  C.  Prentiss,  Horace  F. 
a>  dark,  and  E.  S.  Clark  for  appellee. 

*    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  was  an  application  by  the  appellee, 
the  territory  of  Arizona,  for  a  mandamus  to 
eonpel  the  appellants,  the  supervisors  of 
Pima  county,  to  levy  a  tax  to  pay  the  in- 
terest due  on  certain  bonds.  The  facta  are 
these:  In  1883  an  act  was  passed  by  the 
territorial  legislature  (Aria.  Laws  1883,  p. 
•1),  directing  Pima  county  to  exchange  its 
bends   for   those  of  the  Arizona    Narrow 


Gauge  Railroad  Company.  The  amount  of 
the  bonds  and  the  conditions  of  exchange 
were  specified  in  the  act.  One  hundred  and 
fifty  thousand  dollars  of  bonds  were  so  ex- 
changed. Pima  county  denied  its  liability 
on  the  bonds,  refused  to  pay  the  interest 
coupons,  and  an  action  was  brought  thereon, 
which  finally  reached  this  court.  Lewis  v, 
Pima  County,  165  U.  S.  54,  30  L.  ed.  ST,  IB 
Sup.  Ct.  Rep.  22.  The  act  was  held  to  be  in 
violation  of  the  restrictions  imposed  upon 
territorial  legislatures  by  U.  S.  Rev.  Stat.  I 
1889,  a*  amended  by  the  act  of  Congress  of 
June  8,  187S,  chap.  108  (20  Stat,  at  L. 
101),  and  the  bonds  were  adjudged  void. 
Subsequently,  by  acta  of  Congress  and  the 
territorial  legislature,  provision  was  made 
for  the  issue  of  territorial  in  exchange  for 
these  bonds  and  for  the  payment  of  the 
principal  and  interest  thereof  by  the  county. 
The  validity  of  this  legislation  came  before 
ua  in  Utter  v.  Franklin,  172  U.  &  410,  43 
L.  ed.  498,  IS  Sup.  Ct  Rep.  183,  where  the 
different  acta  are  fully  stated.  We  sus- 
tained it,  and  adjudged  that  it  was  the  duty! 
of  the  loan  commissioners  to 'refund  the* 
bonds.  In  Murphy  v.  Utter,  IBS  V.  S.  99, 
48  L  ed.  1070,  22  Sup.  Ct.  Rep.  778,  the 
ruling  was  reaffirmed,  and  it  waa  held  that 
neither  a  change  in  the  personnel  of  the 
loan  commission  nor  an  act  of  the  legisla- 
ture of  Arizona,  abolishing  the  commission, 
put  an  end  to  the  duty  of  refunding. 

The  refunding  having  been  made,  the  ter- 
ritory thereafter  called  upon  Pima  county 
to  pay  the  interest  which  the  territory  had 
paid  on  the  funded  bonds.  Upon  its  refusal 
to  pay  this,  application  was  made  to  the  su- 
preme court  of  the  territory  and  it  granted 
a  mandamus,  and  from  that  decision  the  ap- 
pellants have  brought  the  case  here.  They 
challenge  the  validity  of  the  refunding  leg- 
islation, while  the  appellee  contends  that 
the  matter  is  res  judicata,  or,  if  not,  should, 
upon  the  doctrine  of  stars  decisis,  be  re- 
garded aa  foreclosed.  In  the  two  esses,  172 
and  188  U.  S-,  in  which  the  validity  of  the 
refunding  legislation  was  considered,  Pima 
county  was  not  nominally  a  party.  The  ac- 
tions were  brought  by  the  holders  of  the 
bonds  against  the  loan  commission.  Wheth- 
er the  county  waa  technically  bound  by  the 
decisions  may  be  a  question.  It  was  heard 
by  ita  attorney  in  the  litigation,  and  was 
the  party  ultimately  to  be  affected  by  the 
refunding.  Gunter  v.  Atlantic  Coast  Line 
R.  Co.  200  U.  S.  273,  60  L.  ed.  477,  26  Sup. 
Ct.  Rep.  252.  But,  if  it  be  not  bo  bound, 
still,  under  the  doctrine  of  stare  decisis,  the 
question  should  no  longer  be  considered  an 
open  one.  The  county  had  full  knowledge 
of  the  entire  litigation,  having  been  a  party 
in  the  first  action  and  been  represented  by 
ita  attorney  in  the  last  two.    Any  defense 
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which  could  be  made  to  the  refunding  of 
the  bonds  and  the  validity  of  the  refunding 
legislation  could  have  been  raised  In  the 
last  eases.  This  court  considered  every 
question  that  was  presented,  determined 
that  tha  legislation  was  valid,  and  ordered 
that  the  bonds  should  bo  refunded.  They 
have  been  refunded.  They  have  gone  into 
the  channels  of  trade,  and  now,  after  many 
years, — for  the  case  of  Utter  v.  Franklin 
was  decided  In  1899,— and  when  it  Is  fair 
to  presume  that  many  have  bought,  relying 
upon  the  conclusiveness  of  the  adjudication 
by  this  court,  It  might  work  a  grievous 
wrong  to  overthrow  those  decisions  and*hold 
the  bonds  void,  filar*  decisis  is  a  whole- 
tome  doctrine.  It  Is  not  of  universal  ap- 
plication, and  there  have  been  esses  where 
a  ruling  once  made  was  wisely  changed; 
but  when  the  decision  Is  one  affirming  the 
validity  of  bonds,  notes,  or  bills  of  a  limited 
amount,  the  issue  of  which  had  been  in 
teams  authorized  by  statute,  such  decision 
should  generally  be  held  conclusive,  even  as 
to  those  not  strictly  parties  to  the  litiga- 
tion; for  otherwise,  as  we  have  said,  much 
wrong  might  be  done  to  innocent  holders 
who  bought  In  reliance  upon  the  decision. 
We  are  of  the  opinion  that  the  Supreme 
Court  of  Arbona  was  right,  and  Its  judg- 
ment is  affirmed. 


<*)7  U.  B.  in) 

TOB8TBE   COAL   ft    COKE    COMPANY, 
Petitioner, 


Appeal    and    error— finality   of   Judg- 

An  order  entered  In  an  action  to  recover 
damages  from  a  carrier  for  violations  of 
the  interstate  commerce  act  of  February  4. 
1887  (24  Stat,  at  L.  379,  chap.  104,  U.  S. 
Oomp.  Stat.  1901,  p.  3164),  requiring  cer- 
tain specified  officers  and  employees  who 
are  not  parties  to  produce  relevant  books 
and  papers,  is  not,  as  to  those  persons,  a 
final  decree  within  the  meaning  of  the 
provision  of  the  act  of  March  3,  1891  (26 
Stat,  at  L.  828,  chap.  617,  U.  S.  Comp.  Stat. 
1901,  p.  649),  |  6,  governing  writs  of  


ON  WRIT  of  Certiorari  to  the  United 
State  Circuit  Court  of  Appeals  for  the 
Biird  Circuit  to  review  a  judgment  revers- 
ing an  order  of  tha  Circuit  Court  for  tha 


Eastern  District  of  Pennsylvania,  requiring 
certain  officers  and  employees  of  a  carrier 
charged  with  violations  of  the  interstate 
commerce  act  to  produce  certain  relevant 
books  and  papers.  Reversed  and  remanded 
with  directions  to  dismiss  the  writ  of  error 
to  the  Circuit  Court, 
See  same  ease  below,  160  Fed.  48. 

Statement  by  Mr.  Chief  Justice  Fuller  1 
The  Webster  Coal  ft  Coke  Company  con* 
enced  an  action  at  law  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania  against  the  Pennsyl- 
vania Railroad  Company,  defendant,  to  re- 
cover damages  for  its  alleged  violation  of 
the  Interstate  commerce  act  of  February  4, 
1887  [24  Stat  at  L.  879,  chap.  104,  IT.  a 
Comp.  Stat.  1901,  p.  3164],  by  diacriml- 
nating  against  plaintiff  in  the  allowance  of 
freight  rates  on  coal  and  coke.  The  defend- n 
ant  pleaded  not  guilty.  Jj 

"  In  the  opinion  below  it  Is  stated:  * 

"After  issue  was  thus  joined,  and  before 
the  time  for  the  trial  of  the  action,  the 
plaintiff  filed  in  the  circuit  court  a  petition 
in  which,  after  setting  forth  the  nature  of 
the  action  at  law,  and  declaring  that  the  de- 
fendant and  Alexander  J.  Caasatt,  presi- 
dent, John  B.  Thayer,  fourth  vice  president, 
and  ten  other  specifically-named  officers  and 
employees  of  tie  defendant,  had  In  their 
possession  or  power  certain  books  and 
papers  containing  evidence  pertinent  to 
the  Issue,  there  was  a  prayer  for  an  order 
requiring  the  defendant  and  Its  said  offl- 
osra  and  employees  to  produce  said  books 
and  papers  at  the  trial,  and  also  for  in- 
spection by  the  plaintiff's  representatives 
before  trial.  The  application  for  the  order 
was  based  on  I  724  of  the  Revised  Statutes 
(U.'S.  Comp.  Stat.  1901,  p.  683),  which  is 
aa  follows: 

'"In  the  trial  of  actions  at  law,  the 
courts  of  the  United  States  may,  on  motion 
and  due  notice  thereof,  require  the  parties 
to  produce  books  or  writings  in  their  posses- 
sion or  power  which  contain  evidence  per- 
tinent to  the  Issue,  In  cases  and  under  cir- 
cumstances where  they  might  be  compelled 
to  produce  the  same  by  the  ordinary  rules 
of  proceeding  In  chancery.  If  a  plaintiff 
fails  to  comply  with  such  order,  the  court 
may,  on  motion,  give  the  like  judgment  for 
the  defendant  as  In  cases  of  nonsuit;  and. 
If  a  defendant  fails  to  comply  with  such 
order,  the  court  may,  on  motion,  give  judg- 
ment against  him  by  default.' 

"On  presentation  of  the  petition  to  the 
circuit  court,  a  rule  was  allowed  requiring 
the  defendant  and  its  officers  and  employees 
named  In  the  petition  to  show  cause  before 
the  court  on  a  certain  day  why  they  'should 
not  produce  on  the  trial  of  this  causa'  the 
books  and  writings  above  referred  to;  and 
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■l»o  why  they  should  not  produce  than  at 
a  certain  time  and  place  before  trial  'and 
permit  the  plaintiff,  its  counsel  and  ac- 
countant*, to  inspect  the  earn*  and  take 
such  copies  ae  they  may  deem  proper.'  The 
defendant  answered  the  petition,  setting 
forth  (1)  that  the  action  waa  for  the  re- 
el eovery  of  damages  In  the  nature  of  penal- 
?  the,  and  therefore  that  the  defendant* was 
not  obliged  to  produce  its  books  and  papers, 
either  before  or  at  the  trial;  (2)  that  even 
If  the  action  were  one  in  which  the  defend- 
ant could  be  required  to  produce  ita  books 
and  papers  at  the  trial,  it  could  not  be 
required  to  do  so  before  the  trial;  (3) 
that  the  petition  did  not  describe  with 
sufficient  particularity  the  books  and 
papers  the  production  of  which  was  de- 
sired, or  state  the  facts  which  the  books 
and  papers  would  tend  to  prove;  and  (4) 
that  the  defendant  could  not  produce  any 
books  which  would  show  the  rebates  and 
drawbacks  alleged  to  have  been  allowed  to 
other  companies,  because  they  had  not  been 
so  kept  as  to  show  any  such  allowances. 
With  the  petition  and  answer  before  it, 
the  circuit  court,  on  the  return  of  the 
rule  to  show  cause,  'adjudged,  ordered,  and 
decreed'  that  Alexander  J.  Casaatt,  presi- 
dent, John  B.  Thayer,  fourth  vice  presi- 
dent, and  the  ten  other  officers  and  em- 
ployees of  the  defendant,  'produce  on  the 
trial  of  this  cause*  the  books  and  papers 
described  In  the  petition,  and  also  that 
they  produce  them  before  trial  at  a  specified 
time  and  place  for  the  inspection  of  the 
plaintiff,  with  leave  to  the  plaintiff  to  make 
copies  thereof." 

To  review  this  order,  Casaatt  and  the 
other  officers  and  agents  of  the  Pennsylva- 
nia company  sued  out,  as  Individuals,  a 
writ  of  error  from  the  circuit  court  of  ap- 
peals for  the  third  circuit,  assigning  as 
error  (1)  that  the  circuit  court  erred  in 
entering  the  order  requiring  plaintiffs  in 
error  to  submit  to  the  inspection  of  the 
plaintiff  below  and  its  counsel,  prior  to  the 
trial  of  the  cause,  the  books,  records,  and 
papers  referred  to  therein;  and  (2)  requir- 
ing the  production  at  the  trial  of  said  books, 
records,  and  papers.  The  case  was  heard, 
together  with  two  similar  cases,  one  of 
which  waa  entitled  Pennsylvania  Coal  ft 
Coke  Co.  t.  Casaatt,  and  is  numbered  284 
on  the  present  docket.  [207  0.  8.  187,  62  L. 
ed.  — ,  28  Sup.  Ct  Rep.  110.] 

The    circuit   court   of   appeals   gave    an 

opinion  In  one  case  applicable  to  the  three, 

and  reversed  the  judgments  of  the  circuit 

court  with  cost*.    10  L.R.A.(N.B.)   99,  ISO 

.Pad.  3K,  48.    That  court  held  that  the  or- 

*  der  in  question  was  a  "final  decision"  with- 

•  ta*|  6  of  the  judiciary  act  of  March  3,  1891 
(2*  Stat  at  L.  S2S,  chap.  S17,  U.  8.  Comp. 
Stat.  1001,  p.  649]  i  that  the  proceeding 
which  resulted  in  the  order  waa  independ- 


ent of  and  collateral  to  the  main  action, 
and  the  order  therefore  reviewable  on  a 
writ  of  error;  that  the  corporation's  offi- 
cers and  agents  were  not  "parties"  within 
Revised  Statutes,  f  724;  that  that  section 
did  not  authorize  an  order  requiring  a  party 
to  produce  books  and  papers  before  trial, 
but,  if  such  relief  was  desired,  it  must  be 
obtained  by  a  bill  of  discovery.  The  pres- 
ent cause  was  then  brought  to  this  court 
on  certiorari,  and  is  numbered  283  on  its 
docket.  It  was  advanced  for  hearing  and 
heard  October  28.  29,  together  with  No. 
284,  also  brought  up  on  certiorari. 

Messrs.  John  W.  Griggs,  Benjamin  8. 
Harmon,  David  L.  Krebs,  and  George  8. 
Graham  for  petitioner. 

Messrs.  John  G.  Johnson  and  Francis 
L  Qowen  for  respondents.  _ 

2 

•Mr.    Chief   Justice   Puller    delivered   the  • 
opinion  of  the  court: 

The  Pennsylvania  Railroad  Company  did 
net  except  to  the  order,  nor  attempt  to 
prosecute  a  writ  of  error  therefrom,  if  that 
were  possible;  the  plaintiffs  in  error,  who 
were  officers  of  the  company,  excepted  and 
carried  the  case  up  on  this  writ  of  error. 
They  were  not  parties  to  the  case  between 
the  ooal  company  and  the  railroad  com- 
pany, had  no  property  in  the  books  and 
papers  referred  to,  were  mere  custodian* 
as  officers,  and  any  rights  of  theirs  were 
not  made  to  appear  to  be  involved  in  toe 
disclosures  sought.  The  order  a*  to  them 
was  purely  interlocutory,  not  imposing 
penalty  or  liability,  and  not  finally  dis- 
posing of  an  independent  proceeding. 

What  Mr.  Justice  Bradley  said  in  Wil- 
liams v.  Morgan,  111  U.  S.  684,  698,  28  L. 
ed.  S59,  504.  4  Sup.  Ct.  Rep.  63S,  In 
holding  a  decree  on  intervention  appealable, 
and  cfting  many  cases,  was  that  the  order 
appealed  from  there  "was  final  In  its  na- 
ture, and  was  made  in  a  matter  distinct 
from  the  general  subject  of  litigation, — a 
matter  by  Itself,  which  affected  only  the 
parties  to  the  particular  controversy,  and 
those  whom  they  represented." 

This  order  affected  the  plaintiff  and  de- 
fendant in  the  case  itself,  and  not  respond- 
ents as  individuals  at  all.  and.  If  the  court,. 
had  power  to  punish  disobedience  or  enforce* 
compliance, "then  the  order  prior  to  such* 
action  on  the  part  of  the  court  was  clearly 
interlocutory  in  the  suit.  Alexander  v. 
United  States,  201  U.  S.  117,  60  L.  ed.  080, 
20  Sup.  Ct  Rep.  366.  If  the  provision 
of  t  724  in  respect  of  disobedience  of  such 
an  order  was  exclusive,  then,  of  course, 
respondents  were  in  no  way  aggrieved. 
Doyle  v.  London  Guarantee  ft  Acci.  Co.  204 
D.  B.  699,  61  L.  ed.  641,  27  Sup.  Ct  Rep. 
313. 

Whether  the  order  to  produce  wax  valid, 
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and  whether  it  warranted  Judgment  by  de- 
fault against  the  defendant  company,  were 
matters  in  which  plaintiff!  in  error  had  no 
ooncern.  There  waj  here  no  attachment 
for  contempt,  no  judgment  on  default,  and 
no  independent  and  collateral  proceeding, 
the  order  disposing  of  which  could  be  con- 
sidered u  a  final  decree. 

Judgment   reversed   and   cause   remanded 
with   a   direction   to   dismiss   the   writ    of 


of  error  from  the  Federal  Supreme  Court 
to  the  highest  court  of  a  state,  where  the 
latter  court  decides  that  the  accused  was 
not  put  in  Jeopardy  by  hia  prior  conviction, 
because  such  conviction  was  reversed  on 
the  ground   that   there   had   then   been   no 


(20T  U.B.1B) 
PENNSYLVANIA   COAL   ft   COKE    COM- 
PANY, Petitioner, 


This  case  is  governed  by  the  decision 
Webster  Coal  &  Coke  Co.  t.  Caasatt,  ante, 
p.  108. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Third  Circuit  to  review  a  judgment 
versing  an  order  of  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania, 
quiring  certain  officers  and  employees  of  a 
carrier  charged  with  violations  of  the  in- 
terstate commerce  act  to  produce  certain 
relevant  books  and  papers.  Reversed  and 
remanded  with  directions  to  dismiss  the 
writ  of  error  to  the  Circuit  Court. 

See  same  ease  below,  ISO  Fed.  48. 

Messrs.  John  W.  Grlgge,  Benjamin  6. 
Harmon,  David  L.  Ereba,  and  George  S. 
Graham  for  petitioner. 

Messrs.  John  G.  Johnson  and  Francis 
I.  Gowen  for  respondents. 

Mr.  Chief  Justice  Fuller: 

For  the  reasons  given  in  the  preceding 
ease  the  judgment  is  reversed,  and  the 
cause  remanded  with  a  direction  to  dismiss 
the  writ  of  error. 


COMMONWEALTH  OF  PENNSYLVANIA. 

Error  to  state  court  — Federal  question 

—  former  Jeopardy. 

The  contention  that  a  second  conviction 
of  a  public  officer  for  failing,  on  demand, 
to  pay  over  certain  public  moneys,  deprives 
him  of  his  liberty  without  due  process  of 
law,  in  violation  of  U.  8.  Const.,  14th 
Amend.,  by  twice  subjecting  him  to  jeop- 
ardy for  the  same  offense,  presents  no 
Federal  question  which  win  sustain  a  writ 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
perior Court  of  that  state,  which  had  in 
turn  affirmed  a  conviction  in  the  Court  of 
Quarter  Sessions  of  Schuylkill  County,  in 
that  state,  of  embezzlement,  over  a  plea  of 
former  jeopardy.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  210  Pa.  71,  64  AtL 
890. 

The  facta  are  stated  in  the  opinion. 

Messrs  E.  B.  Sherlll,  William  Wil- 
helm,  and  Charles  A.  Douglas  for  plaintiff 


Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

In  a  civil  action  brought  by  the  county  of 
Schuylkill,  Pennsylvania,  in  1001,  against 
8hoener,  the  present  plaintiff,  for  the 
amount  of  certain  fees  alleged  to  have  been 
collected  by  him,  as  the  clerk  of  a  quarter 
sessions  court,  but  withheld  by  him  from  the 
county  treasurer,  a  judgment  was  rendered 
in  favor  of  the  county  for  (18,245.  That 
judgment  was  affirmed  upon  appeal  by  the 
supreme  court  of  Pennsylvania  on  May  4th, 
1003.  Schuylkill  county  v.  Shoener,  200 
Pa.  S92,  SS  Atl.  TBI. 

Shoener  was  then  proceeded  against  by 
idictment  under  §  65  of  the  Penal  Code  of 
Pennsylvania  of  1S60,  which  section  is  in 
these  words:  "If  any  state,  county,  town- 
ship, or  municipal  officer  of  this  eommon- 
1th,  charged  with  the  collection,  safe- 
keeping, transfer,  or  disbursement  of  public 
money,  shall  convert  to  his  own  use,  in 
way  whatsoever,  or  shall  use  by  way  of 
itment  in  any  kind  of  property  or  mer-. 
chandise,  any  portion  of  the  public  money* 
intrusted  to  faim  for  "collection,  safekeeping,* 
transfer,  or  disbursement,  or  shall  prove  a 
defaulter,  or  fail  to  pay  over  the  same  when 
thereunto  legally  required  by  the  state,  coun- 
r  township  treasurer,  or  other  proper 
official  or  person  authorized  to  demand  and 
>e  the  same,  every  such  act  shall  be 
deemed  and  adjudged  to  be  an  embezzlement 
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of  so  mndi  of  ndd  monoy  u  shall  be  thus 
taken,  converted,  Invested,  used,  or  unac- 
counted for,  which  in  hereby  declared  a  mis- 
demeanor; and  every  such  officer,  and  every 
person  or  persona  whomsoever  aiding  or 
abetting,  or  being  In  any  way  accessory  to 
taid  act,  and  being  thereof  convicted,  shall 
be  sentenced  to  an  imprisonment,  by  sepa- 
rate or  solitary  confinement  at  labor,  not  ex- 
ceeding five  years,  and  to  pay  a  floe  equal 
to  the  amount  of  money  embezzled."  Pa. 
Laws  I860, 'p.  386. 

This  section  was  construed  by  the  supreme 
court  of  Pennsylvania  in  Com.  v.  Mentzer, 
182  Pa.  646,  29  AH.  720,  the  court  holding 
that  each  of  the  acts  enumerated  in  the 
statute  was  a  distinct  and  separate  offense, 
although  they  might  be  so  entirely  parts 
of  the  same  transaction1  as  to  constitute  but 
one  offense;  that  whether  particular  acts 
were  so  combined  as  to  make  one  offense 
depended  upon  the  facts  in  each  case,  and 
raised  a  question  of  fact  for  the  jury. 

The  indictment  wss  returned  November 
14th,  1003, — the  date  is  Important, — and 
contained  thirteen  counts,  those  other  than 
the  fourth,  eighth,  and  twelfth  counts  in 
substance  charging  the  accused  with  con- 
verting public  funds  to  his  own  use,  and  the 
fourth,  eighth,  and  twelfth  counts  charging 
him  only  with  failing  to  pay  over  the  pub- 
lic moneys  that  oame  into  hit  kande,  when 
thereunto  legally  required  by  the  county. 
The  accused  was  acquitted  January  6th, 
1904,  on  all  the  account*  except  the  fourth, 
eighth,  and  twelfth,  and  on  those  accounts  he 
was  convicted.  On  appeal  to  the  superior 
court  the  conviction  was  sustained  (25  Pa. 
Super.  Ct.  626),  but,  on  appeal  from  the 
court  to  the  supreme  court  of  Pennsylvania, 
the  judgments  of  conviction  In  both  the  low- 
er courts  were  reversed  June  22d,  1006,  and 
•  the  accused  was  discharged  from  the  recog- 
?nizance*  which  he  had  executed.  Com  v. 
Shoener,  212  Pa.  527,  61  Atl.  1093. 

In  the  opinion  of  the  supreme  court  it 
was  stated  that  the  only  demand  ever  made 
on  the  accused  was  in  a  letter  to  him  from 
the  county  comptroller,  under  date  of  De- 
cember 30th,  1902.  But  that  demand,  the 
court  said,  was  made  at  a  time  when  the 
question  of  the  right  of  the  accused  to  re- 
tain the  moneys  he  had  retained  was,  by 
agreement  of  the  county,  pending  and  unde- 
cided in  the  civil  court.  The  court,  after  ob- 
serving that  it  was  competent  for  the  county 
to  have  entered  into  such  an  agreement, 
said:  "How  could  any  demand  have  been 
made  at  that  time  that  the  defendant  was 
bound  to  heed!  .  .  .  The  failure  to  pay 
on  demand,  as  contemplated  by  the  statute 
Tinder  which  he  is  indicted,  is  a  failure  to 
pay  that  which,  at  the  time  the  demand  Is 
made,  clearly  belongs  to  the  county  making 


the  demand,  and  does  not  apply  to  a  case 
where  demand  is  mads  to  pay  during  the 
pendency  of  a  dispute  as  to  who  is  entitled  to 
the  money,  and  which  dispute,  by  agreement 
of  both  parties  to  it,  is  pending  determina- 
tion in  the  courts.  ...  In  refusing  to 
pay  over  at  the  time  the  alleged  demand 
was  made  he  did  just  what  any  other  man 
similarly  situated  and  with  due  regard  to 
his  rights  would  have  done;  and  it  is  a 
perversion  of  the  66th  section  of  the  act  of 
March  31,  1830,  to  attempt  to  apply  It  to 
a  case  like  this.  The  only  evidence  of  a 
demand  to  pay  over  was  the  [comptroller's] 
letter.  This  was  written  and  received  by 
the  appellant  at  a  time  when  the  county, 
by  its  own  agreement,  coudd  not  have  en- 
forced any  civil  liability  against  him,  and 
in  refusing  to  comply  with  the  notice  to  pay 
he  was  standing  on  his  right  not  to  do  so 
until  it  was  determined  that  the  county 
was  entitled  to  receive  the  money.  The 
learned  trial  judge  charged  the  jury  that 
the  institution  of  the  suit  in  the  common 
pleas  of  the  county  was  a  legal  demand  for 
the  payment  of  the  money,  and  should  be 
regarded  as  such  a  demand  in  the  prosecu- 
tion of  the  appellant  on  the  counts  charging  H 
him  to  pay  over  on  demand.  In  the  civil* 
courts  constructive*demands  may  be  and  are  • 
recognized,  but  not  so  in  a  criminal  court, 
In  the  prosecution  for  an  offense  having  as 
one  of  its  statutory  ingredients  a  refusal 
to  pay  on  demand.  A  demand  there  means 
actual  demand.  The  only  actual  demand 
that  the  commonwealth  pretends  was  made 
was  the  comptroller's  letter.  It  was  written 
after  the  Institution  of  the  civil  suit,  and 
after  the  distinct  agreement  by  the  county 
that  the  question  of  the  defendant's  liability 
should  be  judicially  determined.  Before  be- 
ing so  determined  there  was  no  liability  to 
be  enforced  against  him  civilly,  and,  there- 
fore, no  demand  could  be  made  upon  him 
that  he  was  bound  to  recognize.  Be  has 
been  acquitted  on  the  counts  charging  him 
with  a  conversion  of  the  public  funds  to  his 
own  use,  and  there  was  no  evidence  to  sus- 
tain the  conviction  on  the  charge  that  he  had 
failed  to  pay  over  after  having  been  legally 
thereunto  required  on  demand  made.  The 
11th  assignment  .  .  .  complains  of  the 
error  of  the  court  below  In  Instructing  the 
jury  that  there  bad  been  legal  demand  made 
upon  the  defendant  to  pay  over  the  fees. 
This  assignment  should  have  been  sustained. 
If  there  had  been  proper  instructions  as  to  a 
legal  demand,  the  defendant  would  have 
been  acquitted  on  the  counts  on  which  he 
was  convicted.  The  remaining  assignments 
need  not  be  considered.  The  judgment  of  the 
superior  court  is  reversed,  as  is  that  of  the 
court  below,  and  the  defendant  Is  discharged 
from  his  recognizance." 
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Subsequently,  on  Jane  80th,  1905,  tha 
oonnty  made  another  and  formal  demand 
upon  Shoener  to  pay  over  17,243.28,  that 
being  the  balance  of  the  fees  or  moneys  then 
retained  by  him,  and  ascertained,  on  audit- 
ing of  his  account*,  to  belong  to  the  county. 
This  demand  was  disregarded,  and,  on  Sep- 
tember 4th,  1905,  the  present  new  indict- 
ment was  found,  charging  only  one  of  tha 
offense*  specified  in  the  statute,  namely,  that 
the  accused  had  failed,  on  demand,  to  pay 
into  the  county  treasury  the  above  sum  of 
17,248.26. 

The  defendant  pleaded,  among  other 
thlngi,  that  the  present  indictment  was  for 
the  same  offenee  as  that  specified  In  tha  first 
5  Indictment;  that  his  acquittal  on  the  first 
•  nine  count*  of  the*  former  Indictment  was 
an  acquittal  of  the  charge  contained  in  the 
present  indictment;  and  that  after  the  re- 
versal of  tha  judgment  of  conviction  on  the 
fourth,  eighth,  and  twelfth  counts  he  could 
not  be  again  prosecuted  for  the  same  offense. 

Referring  to  the  opinion  of  the  supreme 
court  in  the  former  prosecution,  the  trial 
court,  in  its  charge  to  the  jury,  said:  "When 
that  opinion  waa  filed  In  the  supreme  court 
of  Pennsylvania,  and  subsequently  here,  and 
the  proceeding*  of  tha  previous  trial  were 
reversed,  there  was  no  crime  that  this  de- 
fendant was  called  upon  to  answer  for,  be- 
cause the  supreme  court  declared  that  the 
demand  that  had  been  made  upon  him  was 
illegal,  had  no  right  to  be  made,  and  he  was 
not  bound  to  obey  it,  and  therefore  not 
bound  to  pay  over  the  money  when  they 
called  on  him  In  December,  1902,  because 
the  county  had  no  right  to  call  on  him  then 
for  this  money,  but  they  were  bound  to  wait 
until  after  the  supreme  court  as  well  as 
thla  court  decided  the  question  of  whether 
or  not  ha  had  any  claim  or  right  to  that 
money.  .  .  .  Now,  gentlemen  of  tha  jury, 
under  this  state  of  facts,  I  come  to  the  con- 
elusion  that  there  was  no  crime  to  try  when 
he  was  tried  before;  that  the  crime  that  is 
now  tried  In  this  indictment  exists  only  since 
the  actual  demand  waa  made,  which  tha  lan- 
guage of  that  supreme  court  opinion  re- 
quires to  be  made  before  ha  is  required  to 

The  defendant  wa*  convicted  and  sentenced 
to  imprisonment  for  two  and  a  half  years. 

The  judgment  of  conviction  was  affirmed, 
the  supreme  court  saying:  "In  support  of 
his  plea  of  autrefois  acquit,  the  appellant  re- 
lies upon  our  reversal  of  the  former  judg- 
ment against  him.  The  jury,  on  the  trial 
of  the  first  indictment,  found  him  guilty 
of  having  failed  to  pay  over  the  license  fees 
in  his  hands  after  demand  had  been  made 
upon  him  to  do  so.  Our  reversal  of  the 
judgment  on  that  verdict  did  not  acquit 
him  of  the  offense  charged  against  him  In 
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the  present  indictment  All  that  we  decided 
was  that,  as  the  county  of  Schuylkill  could  M 
not,  at  the  time  the  prosecution  was  in-  ° 
stituted,-have  made  a  legal  demand  upon  the  • 
appellant  for  the  payment  of  the  fees  in 
his  hands,  the  statutory  offense  of  failing 
to  pay  over  had  not  been  committed.  He 
was  discharged  from  his  recognizance  simply 
because  the  prosecution  against  him  had 
been  Instituted  before  the  offense  charged 
against  him  toot  or  could  have  been  commit- 
ted under  the  admitted  foot*  in  the  cage.  He 
was  therefore  never  In  jeopardy.  If,  after 
hi*  conviction,  the  court  below  had  arrested 
judgment  on  the  verdict,  he  would  have  been 
in  the  same  situation  in  which  our  reversal 
of  it  placed  him,  but  he  could  not  have 
pleaded  the  arrest  of  the  judgment  as  a  bar 
to  a  new  indictment  against  him  for  an 
offense  subsequently  committed,  for  he  never 
waa  In  peril."    [216  Pa.  SO,  64  Atl.  894.] 

The  plaintiff  insists  that  his  trial  and  con- 
viction on  the  present  indictment  would  sub- 
ject him  to  jeopardy  a  second  time  for 
the  offense  of  having  failed  to  pay  over 
on  proper  demand,  thereby  depriving  him  of 
his  liberty  without  due  process  of  law,  in 
violation  of  the  14th  Amendment  of  the  Cou-  ^ 
stitution  of  the  United  States.  * 

'The  contention  that,  by  the  judgment  of* 
tha  supreme  court  of  Pennsylvania,  tha 
plaintiff  In  error  has  been  deprived  of  *$ 
tight  secured  to  him  by  the  Constitution  of? 
the  United  States,  must  be  overruled.  He 
has  not  been  twice  placed  in  jeopardy  for 
the  same  offense.  Upon  the  hearing  of  tha 
Case  arising  out  of  the  first  indictment,  the 
supreme  court  of  Pennsylvania,  construing 
the  statute  under  which  the  defendant  was 
prosecuted,  and  looking  at  the  undisputed 
fact*  appearing  of  record,  adjudged  that  he 
had  not  then  committed  any  criminal  of- 
fense; that  h*  had  not  failed  to  pay  over 
moneys  belonging  to  the  county  upon  any 
demand,  disregard  of  which  subjected  him 
to  criminal  liability;  consequently,  it  waa 
held  that  no  valid  judgment  of  conviction 
could  have  been  rendered  against  him  in 
the  first  prosecution  for  failing  to  pay  over 
the  moneys  in  question,  or  any  part  thereof, 
on  the  particular  demand  shown  In  the 
record  of  that  prosecution.  These  were 
question*  of  local  and  general  law  which  It 
was  tha  province  of  the  supreme  court  of 
Pennsylvania  to  determine  conclusively  for 
the  parties.  They  presented  no  question  of 
a  Federal  nature. 

Assuming  then,  that  no  valid  judgment 
could  have  been  rendered  against  the  accused 
upon  the  first  indictment  for  disregarding 
the  demand  upon  which  that  indictment  waa 
based,  it  necessarily  follows,  a*  held  by  the 
supreme  court  of  Pennsylvania,  that  that 
prosecution   did   not  put    the   accused    in 
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jeopardy  In  respect  to  the  particular  offense 
■perilled  In  the  last  Indictment.  That  of- 
fenM was  never  committed  until  the  demand 
of  June  30th,  190B,  was  disregarded.  The 
defense  of  double  jeopardy  could  not  be  sus- 
tained unless  we  should  hold  that  the  charge 
against  Shoeuer  in  the  first  indictment 
eonld  be  sustained  under  the  statute. 
we  cannot  so  adjudge  without  disregarding 
altogether  the  decision  of  the  supreme  court 
of  Pennsylvania,  and  without  holding  that 
an  accused  is  put  In  peril  by  a  prosecution 
which  could  not  legally  result  in  a  convic- 
tion for  crime.  It  la  an  established  rule 
that  one  is  not  put  In  jeopardy  If  the  indict- 
ment under  which  he  la  tried  is  so  radically 
defective  that  it  would  not  support  a  judg- 
ment of  conviction,  and  that  a  judgment 
thereon  would  be  arrested  on  motion.  Bo, 
where  the  defense  la  that  the  accused  was 
88  a  O— 8. 


put'in  jeopardy  for  the  same  offense  by  fab* 
trial  under  a  former  indictment.  If  it  ap- 
pears from  the  record  of  that  trial  that  the 
accused  had  not  then  or  previously  commit- 
ted, and  could  not  possibly  have  committed, 
any  such  crime  as  the  one  charged,  and 
therefore  that  the  court  was  without  juris- 
diction to  have  rendered  any  valid  judgment 
against  him, — and  such  is  the  case  now  be- 
fore us, — then  the  accused  was  not,  by  such 
trial,  put  In  jeopardy  for  the  offense  specified 
in  the  last  or  new  indictment. 

As  it  was  thus  correctly  decided  that  the 
accused  was  not,  by  the  present  indictment, 
put  in  Jeopardy  for  the  second  time  by  the 
same  offense,  we  need  not  go  further  or  con- 
sider any  question  of  a  Federal  nature, 
and  the  writ  of  error  must  be  dismissed. 

It  is  so  ordered. 
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HEATH    *    MILUGAN    MANUFACTU*- .  the*  state,  any  wblt*  Wad  paint  or  «o- 
DJG   COMPANY,  Tb*    Sriarwrn-Wrffiain*  |  pound  intend**  far  w  as.  *uch,  shall  label  2 


Company,  at  eL,  Apnea, 

J.  H.  WORST,  Director  of  tbc  North  Da- 
kota Government  Agricultural  Experi- 
ment Station. 

Constitutional  law  —  equal  protection 
of  the  lawn. 

1.  The  equal  protection  of  the  laws  is 
not  denied  to  manufacturers  and  sellers 
of  mixed  paint*  containing  other  ingredi- 
ents than  pun  linseed  oil,  pure  carbonate 
of  lead,  ond  of  tine,  turpentine,  Japan  dry- 
er, and  pure  colon,  by  a  state  statute  which 
makes  the  manufacture  and  sale  of  such 
paint*  a  misdemeanor  unlaw  the  label  shows 
the  constituent  Ingredients  and  the  quan- 
tity or  amount  of  each,  because  the  manu- 
facture and  sale  of  mixed  paints  contain- 
ing only  the  ingredients  specified  in  the 
statute,  and,  possibly,  of  all  paste  paint*, 
are  free  from  such  consequence  or  condi- 
tion.* 

Constitutional  law— do*  proaata  of 
law. 

2.  Manufacturer*  and  sellers  of  mixed 
palnta  containing  other  ingredients  than 
pure  linseed  oil,  pur*  carbonate  of  lead, 
oxid  of  sine,  turpentine,  Japan  dryer,  and 
pare  colors,  are  not  deprived  of  their  lib- 
arty  without  due  process  of  law  by  a  state 
statute  which  makes  such  manufacture  and 
sale  a  misdemeanor  unless  the  label  shows 
the  constituent  ingredients  and  quantity  or 
amount  of  each. 


APPEAL  from  the  Circuit  Court  of  the 
United  State*  for  the  District  of  North 
Dakota  to  review  a  decree  dismissing,  for 
want  of  equity,  a  bill  to  enjoin  the  enforce- 
ment of  a  state  statute  requiring  the  manu- 
facturer* of  mixed  paint*  to  label  them  so 
as  to  show  the  constituent  ingredient*  and 
the  quantity  and  amount  of  eaeh.     Affirmed. 

Statement  by  Mr.  Justice  HcKenna: 
This  is  a  direct  appeal  from  the  circuit 
court  for  the  district  of  North  Dakota, 
sustaining  the  constitutionality  of  a  stat- 
ute of  that  state,  requiring  the  manufac- 
turers of  mixed  paints  to  label  the  Ingre- 
dients composing  them. 
The  statute  is  aa  follows  i 

An  Act  to  Prevent  the  Adulteration  of 
and  Deception  In  the  Sals  of  White  Lead 
and  Mixed  Paint*. 

Be  it  enacted  by  the  legislative  assembly 
of  the  state  of  North  Dakota :  1.  Every  par- 
son, firm,  or  corporation  who  manufacture* 
far  sal*  or  exposes  for  sale,  or  sells,  within 


'the  same  In  elear  and  distinct  open  gothteP 
letters  upon  a  white  background,  and  show 
the  true  per  cent  of  each  mineral  constitu- 
ent contained  In  said  paint,  or,  if  other 
than  linseed  oil  I*  used  in  it*  preparation, 
the  name*  of  such  oils  er  substitutes  shall 
be  shown,  together  with  the  percentage 
thereof,  and  every  person,  Arm,  or  corpora- 
tion who  manufactures  for  sale,  or  expose* 
for  sale,  or  sells  within  thi*  state,  any 
mixed  paint  or  compound  Intended  for  use 
as  such  which  contains  any  ingredient  other 
than  pure  linseed  oil,  pure  carbonate  of 
lead,  oxid  of  cine,  turpentine,  Japan  dryer, 
and  pure  color*,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  there- 
of shall,  for  eaeh  offense,  be  punished  by  a 
fine  of  not  less  than  twenty-live  and  not 
more  than  one  hundred  dollars  and  costs,  or 
by  imprisonment  in  the  county  Jail  not 
exceeding  sixty  days;  provided,  that  any 
such  person,  firm,  or  corporation,  who  shall 
manufacture  for  sale,  or  expose  for  sale, 
or  sell  within  thi*  state  any  white  lead 
paint  or  mixed  paint,  containing  Ingredients 
other  than  those  aa  above  enumeroated,  shall 
not  be  deemed  guilty  of  a  violation  of  this 
act  In  ease  the  same  be  properly  labeled 
showing  the  quantity  or  amount  of  eaeh 
and  every  ingredient  used  therein  and  not 
specified  above,  and  the  name  and  residence 
of  the  n 


It  la  made  the  duty  of  the  appellee,  In  his 

official  capacity,  to  enforce  the  statute.  A 
few  day*  before  the  statute  took  effect 
(January  1,  IBM),  the  appellants  filed  a 
bill  to  restrain  its  enforcement,  and  prayed 
a  preliminary  as  well  a*  a  permanent  in- 
junction. A  preliminary  Injunction  was 
granted.  It  was  dissolved  on  final  hearing, 
and  a  decree  was  entered,  dismissing  the  bill 
for  want  of  equity. 
The  ground*  of  attack  upon  the  statute 

*  that  It  offend*  against  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
State*,  in  that  it  deprive*  appellant*  of 
their  property  and  liberty  without  due 
process  of  law,  and  denies  them  the  equal 
protection  of  the  laws.  How  it  I*  contend- 
ed the  statute  produces  these  effects  will 
be  pointed  out  hereafter.  3 

■The  stress  of  the  case  Is  upon  paragraph? 
17  of  the  bill  and  the  special  paragraphs 
"A"  and  "B."  To  these  paragraphs  an  an- 
swer was  filed.  The  legal  effect  of  the 
others  was  submitted  upon  demurrer.  Up- 
on the  heme  of  fact  formed  by  the  answer 
to  paragraph  IT  and  tits  special  paragraph*, 
testimony  was  taken,  and  upon  it  and  the 
demurrer  to  the  ot' 
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affidavit  of  w  FndMwt  I*dd,   the 
was  submitted. 

The  bill  i»  voluminous.  It  alleges  that 
the  plaintiff!  ire  manufacturers  of  mixed 
paints,  and  sell  thair  respective  products 
In  North  Dakota,  and  that  each  "had  estab- 
lished an  enviable  reputation  for  it*  good* ;" 
that  eaeh  Bold  in  North  Dakota  mixed 
paints  containing  Ingredients  other  tfcsn" 
thoee  epecifled  in  the  statute,  which  is  set 
out.  It  la  alleged  that  mixed  paint  baa  as 
absolutely  defined  meaning  in  the  trade, 
snd  means  a  paint  so  thinned,  "by  admix- 
ture of  the  proper  liquid  vehicles,  as  to  re- 
duce It  to  a  consistency  which  makes  It 
ready  for  use."  The  term  mixed  paint,  it 
is  alleged.  Is  used  in  contradistinction  to  "a 
pasta  paint,"  which  paint  has  also  a  well 
denned  meaning,  meaning  a  paint  ready  for 
ate,  except  that  it  requires  thinning  mats- 
rial  to  give  it  tha  necessary  consistency. 
White  lead,  tt  is  alleged,  is  a  commercial, 
not  a  scientific,  term,  and  is  oosmnonly  un- 
derstood to  be  a  dry  powder  consisting  of 
commercial  carbonate  of  lead.  When  ground 
in  oil  to  a  pasta  consistency  it  is  com- 
monly called  in  the  trade  white  laad  in  oil, 
colloquially  referred  to  frequently  as  "white 
lead."  In  the  statute  these  terms  are  used 
interchangeably,  and  are  intended  to  de- 
note white  lead  in  oil,  as  above  defined. 
That  various  compounds  containing  no  car- 
bonate of  lead  or  other  Ingredients  in  ad- 
dition to  carbonate  of  lead  are  frequently 
sold  in  tha  market  labeled  as  "white  lead." 
And  that  the  words  "any  white  lead  paint, 
or  compound  intended  for  use  as  such,"  in 
the  ast,  "are  intended  to  denote  a  pasts 
paint,  intended  as  a  substitute  for  white 
lead,  and  labeled  or  sold  as  *white  lead'  or 
•white  lead  in  oil,'  but  which  does  not  eon- 
H  tain  any  carbonate  of  lead,  or  contains  oth- 
J  er  ingredients  in  addition  thereto." 
*    *  Paragraph  IT  la  as  follows; 

"Your  orators  further  show  unto  your 
honors  that  the  manufacture  of  paint,  and 
mora  particularly  of  mixed  paint,  involves 
many  practical  problems,  the  proper  solu- 
tion of  which  demands  the  application  of 
a  variety  of  scientific  principles,  and  is  the 
result  of  a  great  variety  of  practical  tests 
and  experiments;  that  the  means,  methods, 
and  proccasee  employed  in  said  manufac- 
ture have  changed  materially  in  the  course 
of  years  to  conform  to  the  discovery  of  new 
scientific  facts  and  the  result*  of  practical 
experiments;  that  the  technology  of  paint 
manufacturing  has  made  gradual  and 
constant  progress  during  the  last  fifty 
years,  during  which  time  It  has  undergone 
aa  evolutionary  process  which  Is  still  far 
from  completed:  that  until  about  twenty- 
five  years  ago  carbonate  of  lead  was  the 
only  material  which  was  universally  conced- 


ed by  manufaeturers  and  Men  of  paint  te 
be  a  proper  pigment  to  be  used  in  paints 
requiring  or  admitting  of  the  use  of  a  whits 
pigment;  that  since  said  time,  and  within 
the  last  twenty-five  years,  oxid  of  sine 
gradually  gained  recognition  among  manu- 
faeturers and  users  of  paint  as  being  equal- 
ly appropriate  for  the  purposes  for  which 
theretofore  carbonate  of  lead  had  alone  bean 
recognized  as  appropriate,  and  has  come  to 
be  universally  conceded  as  possessing  im- 
portant useful  qualities  as  a  white  pigment 
not  possessed  by  carbonate  of  lead;  that 
within  the  hut  fifteen  yean  practical  ex- 
periments and  testa,  made  with  a  view  to 
widening  the  range  of  white  pigments  prop- 
erly usable  In  the  manufacture  of  paint, 
have  demonstrated  the  following  facts, 
which  are  now  conceded  by  the  most  ad- 
vanced and  most  successful  paint  manufae- 
turers of  the  world,  vie.! 

"a.  That  there  are  materials  other  than 
carbonate  of  lead  and  oxid  of  sine  which,  in 
some  eases,  may  be  need  in  connection 
therewith  and  in  other  cases  may  be  used 
instead  thereof,  and  which,  either  without 
carbonate  of  lead  or  eodd  of  etna,  or  in 
connection  with  one*or  both  of  these,  as- 
carding  to  circum stances,  are  as  efficient 
as,  and  in  some  respects  mora  efficient  _ 
than,  carbonate  of  lead  or  oxid  of  sine,  org 
a  combination  of*the  two,  for  the  purposes* 
for  which  the  latter  are  used  in  paint;  that 
among  said  materials  are  (a)  sublimed 
lead  {which  is  an  artificial  product  consist- 
ing of  sulphate  of  lead  and  oxy-sulphate  of 
lead),  (b)  standard  sine  lead  white  (which 
Is  commonly  called  sine  lead,  and  is  an  ar- 
tificial product,  made  by  the  United  States 
Smelting  Company,  and  sold  in  large  quan- 
tities, and  consists  of  a  combination  of  sul- 
phate of  lead  and  oxid  of  sine  united  by  a 
furnace  process),  (e)  sine  made  from  West- 
ern one,  which  carries  in  Its  natural  com- 
position varying  proportions  of  sulphate 
of  lead  and  oxid  of  sine,  and  (d)  an  artifi- 
cial opaque  white  pigment,  consisting  es- 
sentially of  sine  sulphld,  dne  oxid,  and 
barium  sulphate,  which  is  known  to  toe 
paint  manufacturing  trade  under  various 
trade  names,  such  as  lithopone,  ponolith, 
lithophone,  oherlton  white,  becton  white, 
and  Oct's  white. 

"b.  That  then  an  certain  white  pigments 
other  than  carbonate  of  lead  and  oxid  of 
T.inc  which  constitute  proper  and  useful  in- 
gredient* of  paints,  and  which,  if  M  used 
in  connection  with  carbonate  of  lead  er 
oxid  of  sine,  or  a  combination  of  the  same, 

"  i  connection  with  one  or  more  of  said 
other  materials  described  in  the  last  pre- 
ceding paragraph  as  proper  substitutes  for 
carbonate  of  lead  and  raid  of  xtue,  furnish 

the  paint  wherein  used  important  uss- 
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t  pen  ess  ad  by  either  car- 
ttonata  of  lead  or  oxid  of  sine,  or  any  of 
■aid  substitutes  therefor;  that  among  aaid 
•tier  pigments  an  sulphate  of  barium, 
siHca,  silicate  of  magnesia,  ealclum  earbon- 
ate,  hydrated  sulphate  of  lime,  and  others; 
that  the  proportionate  amount  of  the  pig- 
ments last  named  which  may  properly  and 
usefully  be  made  an  ingredient  of  paint,  and 
whether  any  of  them  may  be  properly 
need  as  such  Ingredients,  depend*  upon  a 
great  variety  of  condition!  and  circumstan- 
ces, but  all  of  aaid  pigment!  may,  under 
proper  conditions,  serve  a  highly  useful  pur- 
pose, and  when  properly  used  do  essential- 
ly Increase  the  durability  and  density  of 
the  paint." 
n  It  is  further  alleged  that  the  statute,  In 
J?  condemning  inferentially  the  use  of  the  ma- 
•  terlala  mentioned  in  paragraph  17  end 'its 
subparagraphs,  "as  Ingredients  of  mixed 
paint,  and  branding  them  as  adulterants, 
ignores  the  fact  that  all  said  substances 
constitute  proper,  useful,  and  necessary  in- 
gredient! of  paint,  is  baaed  upon  anti- 
quated, obsolete,  and  quite  generally  dis- 
carded prejudice*  regarding  the  ingredients 
proper,  useful,  and  necessary  to  be  used  in 
paint,   and   is   therefore  unreasonable   and 

Void." 

That  complainants  and  most  of  the  suc- 
cessful paint  manufacturer*  of  the  United 
States  have  for  many  years  maintained,  and 
continue  to  maintain,  in  connection  with 
their  factories,  chemical  laboratories,  where- 
in are  able,  accomplished  chemical  experts, 
who  are  constantly  conducting  experiments 
in  the  qualities  and  properties  of  new  Ingre- 
dients to  produce  the  best  results  regard- 
ing the  purposes  of  paint,  the  materials  up- 
on which  it  is  used,  and  the  various  condi- 
tions to  which  it  may  be  exposed.  And 
that  the  business  success  of  such  manufac- 
turers largely  depends  upon  the  efficiency  of 
said  laboratories  and  experiments,  "and  their 
readiness  and  ability  to  conform  their 
methods  of  manufacturing  to  the  truths  dis- 
covered by  said  investigations  and  tests." 
That  such  experiments  have  led  to  the  adop- 
tion of  improved  methods  of  manufacture 
and  the  use  of  a  widening  range  of  ingredi- 
ents and  a  constantly  Increasing  degree  ot 
efficiency  in  the  paint  produced,  and,  if 
tinned,  "is  sure  to  bring  about  a  still  high- 
er and  gradually  increasing  degree  of  merit 
and  efficiency  In  the  paint  of  the  future." 

Other  allegations  of  the  bill  set  forth 
the  virtues  and  usefulness  of  varnish  as 
a  vehicle  or  thtmitog  material  of  mixed 
paint  in  connection  with  or  in  place 
of  one  or  other  of  the  ingredients 
of  the  statute  for  soma  purposes  and 
situations,  and  that  the  statute,  by  exclud- 
tag  it,  brands  it  as  an  adulterant,  and  is 


hence  void.  The  bill  also  ohargea  the  stat- 
ute with  inaccuracy  in  its  designation  of 
purs  carbonate  of  lead  aa  one  of  the 
ingredients  of  mixed  paint  specified,  and 
alleges  that  it  cannot  be  used  for 
purpose  of  manufacturing  paint, 
and  that  the  carbonate  of  lead  which 
la  commonly  used  and  has  been  used  from,, 
time  immemorial,  even  In  paints  of  the* 
higher  grade,  contains  •approximately  SO  to* 
30  per  cent  of  other  Ingredients.  It  is 
hence  charged  that  the  statute,  by  specify- 
ing "pure"  carbonate  of  lead,  and  pro- 
hibiting as  a  crime  the  use  of  commercial 
carbonate  of  lead,  "without  specifying  on  a 
label  quantity  or  amount  of  each  of  it*  in- 
gredient*, is  unreasonable  and  void."  The 
bill  also  attack*  with  much  detail  the  term 
"pure  colors"  in  the  enumeration  of  the  In- 
gredients by  the  statute,  alleges  that  such 
term  neither  has  a  definite  meaning  among 
the  manufacturers  of  such  coloring  mate- 
rial nor  among  manufacturers  of  paint,  nor 
Is  it  capable  of  an  exact,  or  even  an  approxi- 
mately exact,  definition;  that  there  is  no 
line  of  demarcation  between  pure  and  im- 
pure colors;  that  while  some  dry  colors 
are  regarded  as  "pure"  and  others  "impure" 
by  soma  manufacturers,  there  is  nothing  ap- 
proaching a  consensus  of  opinion  upon  the 
subject,  and  no  rational  classification  has 
been  attempted;  that  the  standard  uni- 
versally applied  to  dry  colors  Is  not  purity, 
but  efficiency;  that,  with  the  exception  of 
a  very  few  dry  color*  of  limited  use  In 
mixed  paints,  even  the  very  highest  and 
most  expensive  grades  made  or  imported 
contain  large  and  widely  varying  percent- 
ages of  elements  which  have  no  coloring 
properties.  Illustrations  are  given,  and  the 
bill  charges  "that  said  set,  In  specifying 
'purs  colors'  among  the  ingredients  of  mixed 
paint,  and  making  the  use  of  any  but  'pure 
colors'  as  such  ingredient  a  crime,  unless 
the  manufacturer  or  dealer  stigmatizes  the 
paint  by  a  label,  aa  required  In  said  act,  is 
so  uncertain  and  unreasonable  as  to  b* 
void." 

It  is  also  alleged  that  the  only  purposes 
for  which  paint  is  used  is  to  preserve  and 
beautify,  and  that  that  paint  Is  most  ef- 
ficient which  accomplishes  those  purposes 
for  the  longest  time,  and  that  any  ingredi- 
ent which  tends  to  such  ends  is  a  proper 
ingredient;  that  there  is  no  natural  stand- 
ard of  the  purity  of  paint,  nor  a  widely-ac- 
cepted standard;  that  any  enumeration  of 
allowable  ingredients,  short  of  an  exhaust- 
ive enumeration  of  ingredients  which  may, 
under  particular  circumstance*  and  condi- 
tions, give  to  paint  a  useful  quality,  is  nee-  M 
eesarity  unjust  sad  unreasonable,  and  evsajg 
such  •enumeration,  though  just  to-day,  by* 
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discoveries  may  be  unjust  to-morrow;  that, 
to  produce  an  efficient  paint,  not  the  In- 
gredient* alone  most  be  considered,  but  the 
manner  and  tie  proportion  of  every  combi- 
nation, and  the  purpose  and  condition!  of 
the  use  of  the  paint;  that  It  la,  therefore, 
impossible  to  apeak  of  a  standard  of  purify 
aa  applied  to  paint,  "nor  ta  It  reasonable 
for  any  statute  to  attempt  to  aet  np  a 
standard  of  efficiency  of  paint  by  an  enu- 
meration of  allowable  Ingredienta;  the  only 
teat  of  the  efficiency  of  paint  being  its 
ability  to  serve  the  purposes  for  which  it 
la  intended.*' 

It  is  further  alleged  that  the  requirement 
of  the  statute  "1b  Intended  and  calculated  to 
create  In  the  minds  of  the  mixed  paint 
dealers  and  consumers  In  the  state  of  North 
Dakota  the  erroneous  belief  that  all  ingre- 
dienta of  mixed  paint  other  than  those  spec- 
ified In  said  act  are  adulterants,  used  for 
the  purpose  of  cheapening  the  product,  and 
add  no  quality  of  usefulness  or  efficiency  to 
the  mixed  paint  wherein  they  are  used; 
that  aaid  act,  in  requiring  mixed  paint 
containing  any  Ingredients  other  than 
those  specified  in  said  act  as  afore- 
said, to  be  labeled  aa  aforesaid.  Is 
a  requirement  that  the  manufacturer 
of  and  dealer  in  such  paint  shall  brand 
the  same  in  such  a  way  aa  to  hold  it  up  to 
the  suspicion  and  prejudice  of  the  users  of 
mixed  paint,  and  thereby  make  the  sale 
thereof  In  said  state,  if  not  Impossible,  at 
least  more  difficult  and  expensive." 

That  the  excluded  ingredients  {they  are 
enumerated  in  the  bill)  will  have  no  tend- 
ency by  their  use  to  render  "mixed  paint 
by  those  applying  the  same  harmful  to 
health  In  any  sense  or  degree."  That  while 
such  act  was  intended  aa  a  police  regulation 
for  the  prevention  of  fraud,  its  provision* 
are  such  that  It  has  no  tendency  to  ac- 
complish such  end;  that  the  act,  by  fall- 
ing to  specify  the  maximum  and  minimum 
of  the  proportionate  amount  of  the  ingre- 
dients specified,  permits  the  manufacture 
and  sale  of  mixed  paint  containing  those 
Ingredients  in  such  proportions  as  to  make 
It  absolutely  inefficient  and  useless  and  a 
_  fraud  upon  the  purchaser;  that  by  holding 
j  up  to  the  prejudice  of  dealers  in  and  users 
•  of  other  mixed  paint  has  the  'tendency,  In 
many  instances,  to  give  Inferior  brands  a 
preference  over  superior  brands  of  mixed 
paint.  And  that  such  act  has  no  tendency 
to  accomplish  the  prevention  of  fraud,  be- 
cause It  does  not  prevent  the  manufacture 
and  aula  "of  any  imaginable  paint  con- 
coction In  paste  form,"  or  Impure  linseed 
all,  or  any  spurious  article,  aa  "white  lead," 
or  "white  lead  ha  oil,"  or  as  "white  lend 
paint,"  because  a  paint  ready  for  use  may 
he  lawfully  made  of  ■ 


substitutes;  "that  the  manufacture  and  sale 
of  paste  paint  la  a  substantial  part  of  the 
paint  manufacturing  and  selling  business  of 
the  United  States;  that  millions  of  dollars 
worth  of  white  lead  in  oil  and  compounds 
Intended  as  substitutes  therefor  are  annu- 
ally manufactured  and  sold  in  the  United 
States;  that  tinting  colors  for  use  as  am 
ingredient  of  paint  are  manufactured  In 
large  quantities  and  sold  In  cans,  in  paste 
form,  throughout  the  United  States;  that 
linseed  oil,  aa  such,  Is  an  article  of  com- 
merce throughout  the  United  States;"  and 
that  the  statute,  by  falling  to  place  re- 
striction on  the  manufacture  or  sale  of  such 
paint  and  material,  but  imposing  penalties 
and  restrictions  on  the  manufacturers  of 
mixed  paint,  unjustly  discriminates  against 
the  latter,  and,  for  the  same  reason  and 
"the  other  facts  and  circumstances'  stated 
In  tits  Mil,  they  will  be  deprived  of  their 
property  without  due  process  of  law. 

It  was  also  alleged  that  each  of  the  com- 
plainant* manufactures  "scores  of  different 
kinds  and  shades  of  mixed  paints,  differing 
from  each  other  In  chemical  composition  | 
that  even  the  asms  kind  and  shade  of  mixed 
paint  manufactured  by  any  one  of  your 
orators  ha*  no  fixed  chemical  composition, 
but  varies  in  such  composition  from  time 
to  time  and  practically  with  each  lot  man- 
ufactured, by  reason  of  the  wide  variations 
in  the  chemical  composition  of  the  constitu- 
ent ingredient*,  more  especially  the  ebemie- 
al  composition  of  the  dry  colors  used;  that 
In  order  to  properly  label  the  cans  of  mixed 
point  manufactured  by  your  orators,  and 
sold  in  North  Dakota,  showing  the  quantity 
or  amount  of  each  and  every  ingredient  used  H 
therein,  and  not  specified'  in  said  act,  each  JJ 
of  your  orators 'would  have  to  have  a* 
chemical  analysis  made  of  each  lot  of  mixed 
paint  before  putting  the  same  up  in  eans 
or  other  containers."  It  Is  alleged  that  this 
would  add  materially  to  the  cost  of  manu- 
facture of  mixed  paints,  cast  a  burden  upon  ' 
them  from  which  the  manufacturers  of  other 
paints  are  free,  and  would  deprive  them  of 
their  property  without  due  process  of  law. 

It  Is  further  alleged  that  there  are  deal- 
ers in  North  Dakota  who  have  on  hand  a 
stock  of  mixed  paint  subject  to  the  act,  and 
who  will  be  subject  to  criminal  prosecution 
unless  the  cans  containing  the  same  be 
opened  and  analyzed  and  labeled,  which 
opening  would  make  the  paint  unsalable; 
that  dealers,  who,  In  the  future,  shall  pur- 
chase from  any  of  the  complainant*,  and  the 
distributing  agents  and  salesmen  of  com- 
plainants, will  be  subject  to  criminal  prose- 
cution; and  thereby  a  multiplicity  of 
criminal  prosecutions  will  ensue,  and  suits 
to  enforce  payments  for  paints  sold  or  to 
be  sold.     And   If  the  complainants,   should 
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label  the  mixed  paints  manufactured  by 
them  a*  required  by  the  act  they  would 
not  only  bo  subject  to  the  expense  thereof, 
but  that  their  product*  will  be  held  up  to 
suspicion  and  prejudice  of  the  dealer*  In 
and  uaera  of  the  same,  which  will  make  it 
either  impossible  or  more  difficult  and  ex- 
pensive to  sell  their  products  in  said  state, 
all  of  which  will  produce  incalculable  and 
irreparable  injury  to  complainants;  that 
the  dealer*  in  paint*  who  are  now  subject 
or  may  be  subject  to  prosecution  under 
such  act  will  not  have  sufficient  Interest  to 
or  cannot  successfully  raise  the  defense  of 
the  invalidity  of  the  act,  'inasmuch  a* 
such  defense  Involve*  the  consideration  of 
the  complex  state  of  facts  hereinbefore  set 
forth." 

Fear  is  expressed  that  most  of  such  prose- 
cutions will  result  in  conviction,  and  that 
by  such  the  brand*  of  mixed  paint*  involved 
therein  will  be  branded  as  adulterated  and 
Illegal  product*,  and  will  thereby  be  ren- 
dered unsalable,  all  of  which  will  produce 
incalculable  and  irreparable  injury  to  com- 
plainants, and  will  constitute  the  taking 
of   their    property   without    due   process    of 

K  law  and   the  dental  to  them  of  the  equal 

JJ  protection  of  the  laws. 

*  "It  is  difficult  to  separate  the  admissions 
ind  denials  of  the  answer  to  paragraph 
17.  It  admit*  that  practical  problem*  are 
Involved  in  the  manufacture  of  paints,  par- 
ticularly of  mixed  paint*,  the  solution  of 
which  is  the  result  of  a  variety  of  practical 
test*  and  experiments ;  "that  the  technology 
tif  paint  manufacture  ha*  made  gradual  and 
constant  progress  during  the  past  fifty 
fears,  during  which  time  it  has  undergone 
an  evolutionary  process.  "It  admit*  that 
formerly  carbonate  of  lead  was  the  only 
material  which  waa  universally  used  as  the 
proper  pigment  in  paints  requiring  or  ad- 
mitting of  the  use  of  a  white  pigment, 
and  that  oxid  of  f.inc  has  gained  recognl- 

'  tion  a*  in  many  case*  appropriate  aa  a 
white  pigment,  but  deniea  that  such  recog- 
nition baa  come  within  the  last  twenty- 
five  yean;  on  the  contrary,  asserts  it  ha* 
been  recognised  and  used  for  a  period  of 
thirty  yean.  Admit*  that  there  are  ma- 
terial* other  than  carbonate  of  lead  and 
odix  of  sine  used  In  connection  with 
the  latter  or  instead  of  them,  but  denies 
their  equal  efficiency;  on  the  contrary,  al- 
leges that  tests  and  experiments  have  not 
determined  or  demonstrated  the  value  and 
usefulness  of  such  materials,  and  further 
alleges  that  their  use  and  value  have  not 
progressed  beyond  the  experimental  stage. 
That  about  one  half  of  the  leading  manu- 
facturers entirely  reject  them,  or  reject 
them  because,  upon  test,  they  have  proved 
to    be    unsatisfactory    and    Inefficient,    and 


others,  that  time  ha*  not  yet  demonstrated 
their  value.  Admit*  that  sine  made  from 
Western  ore*  is  valuable  and  efficient  a*  a 
pigment,  provided  sulphate  of  lead,  inci- 
dental to  its  production,  does  not  exceed 
in  quality  5  per  cant  of  it*  constituent  ele- 
ment*, and  allege*  that  the  percentages  of 
the  sulphate  of  lead  an  widely  different. 

The  answer  to  subparagraph  "b"  of  para- 
graph IT  admits  that  in  making  the  colored 
paint*  there  mentioned  it  is  necessary  to 
employ  some  of  the  articles  mentioned  In 
connection  with  some  pigment  other  than 
carbonate  of  lead,  and  that  the  latter  would 
change  or  modify  the  exact  shades  sought 
to  be  produced.  But  it  is  alleged  on  In- 
formation and  belief  that  the  aggregate  oln 
all  mixed  paint*  produced,  sold,  and  con- J 
sumed  in'North  Dakota,  In  the  preparation* 
of  which  it  la  necessary  to  exclude  car- 
bonate of  lead,  and  to  include  one  or  more 
of  the  substituted  materials  mentioned  in 
the  bill,  doe*  not  exceed  SB  par  cent  of  the 
aggregate  of  all  mixed  paint*  which  may 
be  prepared  and  produced  by  the  use  alone 
of  carbonate  of  lead  and  oxid  of  nine  a*  pig- 
ment*. Save  as  to  those  admitted,  the  an- 
swer denies  the  efficiency  of  the  material* 
mentioned,  and  even  that  the  general  us* 
of  them  is  "to  cheapen  and  adulterate  the 
paints  wherein  they  an  employed,''  and,  of 
all  substances  known,  they  are  beat  adapted 
and  lend  themselves  most  readily  and  an 
commonly  used  a*  adulterants  to  cheapen 
mixed  paint*.  It  is  further  averred  that 
70  to  75  per  cent  of  the  paint  used  in  the 
state  arc  mixed  paints,  and  that  their  adul- 
teration ha*  become  and  is  a  great  eviL 
"That  no  other  substances  have  been  dis- 
covered or  known,  which,  by  their  inherent 
qualities,  lend  themselves  so  readily  to,  or 
are  so  commonly  employed  for,  such  pur- 
pose of  fraud  and  deception,  aa  those  de- 
scribed in  said  subparagraph  T>.'  " 

Messrs.  Blsmund  Zelsler  and  Henry  I* 
Stem  for  appellants. 

Messrs.  John  8.  Wutson,  T.  S.  McOue, 
and  Ball,  Watson,  Young,  &  Hardy  for  ap- 
pellee. M 

*Mr.  Justice  Mcltenna  delivered  the  opin-  * 
Ion  of  the  court: 

It  appear*  from  the  evidence  that  the 
statute  which  is  assailed  by  appellants  was 
one,  among  others,  passed  to  prevent  the 
adulteration  of  articles  or  to  provide  for 
the  publication  of  their  composition.  That 
both  purposes  are  within  the  competency 
of  the  state  can  hardly  be  denied.  A  dis- 
crimination Is,  however,  asserted  to  have 
been  made  in  the  exercise  of  the  power,  with 
the  following  results:  (1)  The  imposition 
of    the    burden    of    analyzing   and    labeling 
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the  ingredients  of  mixed  paints,  from  which 
burden  the  manufacturers  of  paste  paint 
and  manufacturers  of  mixed  paint*  contain- 
ing only  the  ingredient*  specified  in  the  act 
are  to  be  free.  (2)  Holding  up  to  the 
prejudice  of  dealers  in  and  users  of  mixed 
paint*  containing  ingredient*  other  than 
those  specified,  branding  them  a*  auspicious 
or  adulterated,  and  rendering  them  un- 
salable or  leas  salable  than  mixed  paint* 
containing  the  statutory  ingredient*,  though 
more  efficient  than  the  latter  for  certain 
purposes.  We  can  see  that  expense  will  be 
cast  on  the  manufacturers  of  mixed  paint 
not  containing  Ingredients  enumerated  in 
the  statute,  but  that  such  paint  will  be 
branded  as  adulterated  i*  not  easy  to  ac- 
2  eept,  and  seems  to  be  opposed  by  other  al- 
JP  legations  in  the'bill.  It  is  averred  that  the 
complainants  have  a  yearly  increasing  trade 
in  the  state  of  North  Dakota,  which  has  at- 
tained to  many  thousands  of  dollars  per 
annum,  and  that,  by  the  high  quality  of 
their  good*  and  by  advertising,  they  have 
attained  an  enviable  reputation  for  them. 
How  the  firmness  and  profit  of  that  trade, 
how  the  excellence  and  degree  of  that  repu- 
tation, can  be  affected  by  revealing  the  com- 
position of  the  good*,  i*  not  by  us  dis- 
cernible. Manufacturers  who  use  inferior 
material*  because  they  are  so,  or  from  a 
mistaken  opinion  of  their  quality,  though 
they  have  statutory  sanction,  would  be 
mors  affected  than  complainant*.  Con- 
sumer* of  paint,  we  may  antume,  like  the 
sonmmers  of  other  kinds  of  good*,  seek 
excellence  in  them,  and,  where  excellence  fs 
demonstrated  by  use,  will  care  little  of  what 
pigment*  it  is  composed.  This,  however,  is 
anticipating  somewhat,  and  we  will  pass  to 
the  statute,  consider  It*  purpose,  and 
see  whether  It*  classification  is  justified  by 
that  purpose. 

We  will  omit  from  citation  the  cases  in 
which  this  court  has  passed  upon  the  power 
of  the  state*  to  classify  objects  for  the  pur- 
pose of  government.  A  review  of  them  Is 
not  necessary  in  this  ease.  Counsel  have 
collected  and  analyzed  them,  applied  or  re- 
jected them  aa  they  have  thought  they  sup- 
ported or  opposed  their  respective  conten- 
tions. Ws  have  declared  many  times,  and 
illustrated  the  declaration,  that  classifica- 
tion must  hare  relation  to  the  purpose  of 
the  legislature.  But  logical  appropriate- 
ness of  the  inclusion  or  exclusion  of  objects 
«r  persons  Is  not  required.  A  classifica- 
tion may  not  be  merely  arbitrary,  but  nec- 
essarily there  must  be  great  freedom  of  dis- 
cretion, even  though  it  result  in  "ill-ad- 
vised, unequal,  and  oppressive  legislation,'' 
Mobile  County  v.  Kimball,  102  TJ.  8.  891, 
tfl  L.  ed.  ESS.  And  this  necessarily  on  ac- 
count of  the  complex  problems  which 


presented  to  the  government.  Evils  must 
be  met  as  they  arise  and  according  to  the 
manner  In  which  they  arise.  The  right 
remedy  may  not  always  be  apparent.  Any 
interference,  indeed,  may  be  asserted  to  be 
evil,  may  result  In  evil.  At  any  rate,  exact 
wisdom  and  nice  adaptation  of  remedies  are* 
not  required  by'the  14th  Amendment,  nor* 
the  crudeness  nor  the  impolicy  nor  even  the 
injustice  of  state  laws  redressed  by  it. 

Keeping  these  principles  In  mind,  let  us 
examine  the  North  Dakota  statute.  Its  pur- 
pose, as  expressed  in  the  title,  is  "to  pre- 
vent the  adulteration  of,  and  deception  in 
the  sale  of,  white  lead  and  mixed  paints.* 
It  attempt*  to  accomplish  this  purpose  by 
the  following  requirements;  (1)  All  white 
lead  and  compound*  intended  for  use  a*  a 
substitute  therefor  must  be  labeled  to  clear- 
ly show  the  per  cent  of  each  mineral  there- 
in. (2)  All  mixed  paints  must  show  their 
true  composition,  unless  made  of  pure  lin- 
seed oil,  carbonate  of  lead,  or  oxid  of  zinc, 
turpentine,  Japan  dryer,  and  pure  colors. 
(3)  All  substitutes  for  linseed  oil  In  the 
preparation  of  paints  must  be  clearly  shown 
on  the  label. 

The  second  and  third  divisions  we  are 
concerned  with  in  this  ease,  and  it  Is  In- 
sisted their  requirements  work  a  discrimi- 
nation between  mixed  paint*  which  eon- 
tain  and  those  which  do  not  contain  any  In- 
gredients other  than  those  sped  fled.  It 
will  be  observed  that  the  manufacture  for 
sale  and  the  selling  of  the  first  kind  Is  mads 
a  misdemeanor  unless  the  paint  be  labeled 
as  required  by  the  statute.  The  manufac- 
ture or  sal*  of  the  other  kind  is  free  from 
such  consequence  or  condition.  It  fs  also 
charged  that  the  statute  discriminates  be- 
tween mixed  paints  and  paste  paints,  It 
being  asserted  that  the  latter,  no  matter 
what  their  ingredients,  need  not  be  labeled. 
To  this  charge  we  may  immediately  answer 
that  It  Is  open  to  contest  whether  the  act 
exempts  paste  paint  from  its  requirements, 
and  the  executive  officers  of  the  state  have 
construed  It  as  not  exempting  them.  But 
be  this  as  it  may,  there  Is  a  distinction  be- 
tween the  paint*,  and  the  evils  to  which 
the  statute  was  addressed  may  not  exist  or 
be  as  flagrant  In  one  as  in  the  other.  There 
Indeed  may  be  a  degree  of  competition  be- 
tween them,  but  other  circumstances  and 
conditions  may  have  directed  the  legislative 
discretion.  This  record  certainly  does  not 
present  any  data  to  make  it  certain  that— 
the  discretion  was  arbitrarily  exercised." 
Legislation  which  regulates  business  •  may* 
well  make  distinction*  depend  upon  the 
degrees  of  evil  without  being  arbitrary  or 
unreasonable.  Ozan  Lumber  Co.  v.  Union 
County  Nat  Bank,  207  U  8.  251,  52  L.  ed. 
— ,  28  Sup.  Ct  Rep.  89. 
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£.  The  argument  which  attacks  th*  dis- 
crimination between  mixed  paints  is  an 
elaboration  of  paragraph  17  of  the  bill. 
It  1»  able,  circumstantial,  mnd  variously  il- 
lustrated. It  has  been  given  careful  con- 
sideration, but  It  would  extend  this  opinion 
too  much  to  answer  it  in  detail  or  review 
ft*  specifications.  It  is  ultimately  grounded 
on  the  contention  that  the  pigment*  enumer- 
ated in  the  statute,  and  hence  denominated 
statutory  pigments,  are  not  more  efficient, 
— may  be  not  as  efficient  to  the  manufac- 
ture of  paint,  either  In  themselves  or  as 
depending  upon  the  particular  use  to  which 
paint  may  be  put,  the  proportion  of  in- 
gredients varying  with  such  use,  or  even 
with  the  fancy  or  taste  of  the  user,  or  the 
atmospheric  conditions  to  which  paint  may 
be  exposed,  a*  the  pigment*  mentioned  In 
subparagraph*  "A"  and  "B"  of  paragraph 
17,  and  hence  called  clan*  "A"  and  class 
"B"  pigments.  And  it  fa  contended  that 
there  is  "neither  a  standard  of  purity  nor 
general  or  widely-accepted  standard  of 
purity;"  and  that  the  statute,  by  making 
a  standard  of  some  ingredient*  and  excluding 
Other*  "useful,  efficient,  harmless,  and  in 
some  case*  most  essential,"  I*  an  arbitrary 
discrimination  and  an  Improper  exercise  of 
the  police  power  of  the  stats,  not  justified 
by  the  comparative  newness  of  the  excluded 
ingredients,  or  because  they  are  not  used 
by  unprogressive  manufacturer*,  or  used  by 
unscrupulous  one*  in  excessive  proportions 
to  cheapen  their  products.  And  this,  it  is 
urged.  Is  all  that  is  established  against 
such  ingredients.  Besides,  It  is  further 
urged,  the  charge  that  they  are  used  to 
cheapen  paint  I*  true  of  on*  of  the  statu- 
tory Ingredient*. 

The  claim*  for  class  "A"  and  "B"  pig- 
ment* are  controverted,  and  If  they  are  sus- 
tained at  all  are  sustained  upon  the  balanc- 
ing of,  and  the  judgment  between,  the  tes- 
timony of  experts,  certain  publications  and 
exhibits.  But  a  problem  of  a  different  kind 
was  presented  to  the  legislature  of  North 
*.  Dakota.  It  was  not  what  scientific  men 
B  might  find  out  by  chemical  and  laboratory 
■  testa,  or  progressive  men  might  discover  by 
practical  experiments,  but  what  the  peo- 
ple of  the  state  could  find  out  o>  be  justified 
in  accepting  as  established.  It  was  the 
experience  of  the  people,  not  the  act*  of 
some  progressive  manufacturers,  which  di- 
rected the  legislation,  and  it  was  to  pro- 
tact  the  people,  when  following  the  opinions 
formed  from  that  experience,  from  decep- 
tion, that  the  statute  wh  enacted.  It  may 
be  that  the  purpose  could  have  been  accom- 
plished bettor  in  some  other  way.  It  may 
be  that  it  would  have  been  more  entirely 
adequate,  let  ns  say,  even  more  entirely 
Just,  to  have  required  that  all  paint  should 
b*  labeled)  th*  statute  nevertheless  cannot 


be  brought  under  the  condemnation  of  th* 
14th  Amendment.  Legislatures,  as  we  have 
seen,  have  the  constitutional  power  to  make 
unwise  classification*.  But  we  may  be 
going  too  far  in  concession  to  the  argu- 
ment of  appellant*.  The  legislature  of 
North  Dakota  may  have  met  the  evil* 
which  exist  a*  best  it  could,  and  there  Is- 
a  strong  presumption  that  it  did.  At  any 
rate,  a  fair  question  was  presented,  whether 
to  take  as  a  standard  the  ingredient*  that 
years  of  use  had  demonstrated  as  excellent 
or  make  regulation  universal.  We  think 
It  would  be  limiting  the  power  of  the  state 
too  much  to  say  that  a  judgment  exercised 
under  such  circumstances  must  be  con- 
demned a*  denying  the  equal  protection  of 
the  laws,  or  that  the  liberty  assured  by  the 
Constitution  of  the  United  States  in  th* 
14th  Amendment  gives  a  right  to  either 
progressive  or  conservative  tendencies  in 
legislation. 

Appellants  not  only  attack  th*  standard 
adopted  by  the  statute,  but  attack  the  use 
mad*  of  it.  They  assert  that  the  standard 
is  of  "purely  negative  character,"  in  that 
it  fail*  to  "require  all  allowable  ingredients 
essential  for  efficiency  to  be  used,  and  it* 
failure  to  prescribe  maximum  and  mini- 
mum percentages,"  and,  therefor*,  it  is  in- 
alsted,  "permit*  of  the  manufacture  and 
•ale  under  the  special  sanction  of  the  law 
of  that  which  is  inefficient,  useless,  and  a 
fraud  upon  the  purchaser."  It  is  besides 
asserted  that  the  statute  enumerate*  amongH 
the  allowable  ingredient*  a  material  which*) 
cannot  be  used,  to  wit, 'pure  carbonate  of* 
lead,  and  it  is  asked  whether  a  statute  hav- 
ing these  effect*  can  be  a  valid  exercise  of 
the  police  power  of  the  state.  The  answer 
is  ready  enough.  The  enumeration  of  "pur* 
carbonate  of  lead"  may  be  corrected  into 
commercial  carbonate  by  a  perfectly  allow- 
able exercise  of  construction ;  and  as  to  the 
other  charge,  th*  inefficiency  of  the  statu- 
tory Ingredient*  on  account  of  the  failure 
to  define  the  proportions  in  which  they 
must  be  used  goes  to  th*  defect  or  incom- 
pleteness of  the  legislation,  not  to  it*  legal- 
ity. Were  the  proportions  ever  so  exactly 
defined,  the  relation  of  mixed  paint*  to  the 
resultant  product  or  its  liberty  of  sale  or 
power  of  competition  would  not  be  lessened. 

There  is  a  special  and  earnest  criticism 
of  the  provision  of  the  statute  requiring 
varnish  when  used  as  a  thinning  material 
to  be  specified,  and  a  like  criticism  of  the 
term  "pure  colon"  to  designate  one  of  the 
statutory  ingredient*.  "The  exclusion  of 
varnish,"  it  is  said,  "from  the  list  of  al- 
lowable ingredients  is  indefensible  and  un- 
defended." The  bill  alleges,  and  it  is  not 
denied,  that  there  I*  a  very  large  demand 
for  certain  mixed  paints,  which  are  euumor- 
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-stod,  that  are  capable  of  producing  •  Ugh 
gloss  for  decorative  purposes  mud  have  high 
resisting  power  to  moisture,  and  that  var- 
nish is  the  "only  thinning  material  now 
known  which  may  appropriately  be  used  as 
an  ingredient  of  mixed  paint  to  produce 
said  affects."  "Notwithstanding  these  ad- 
mitted facts,"  counsel's  comment  is,  "var- 
nish is  branded  as  an  adulterant  by  the 
atstute." 

The  term  "pure  colon,''  It  Is  alleged,  is 
intended  to  refer  to  coloring  material  used 
by  paint  manufacturers  in  powdered  form, 
and  Is  known  in  trade  as  "dry  colors;"  that 
the  term  "pure  colors"  neither  has  a  definite 
meaning  nor  Is  "it  capable  of  an  exact  or 
even  approximately  exact  definition;"  that 
some  dry  colors  are  regarded  as  "pure" 
and  other*  "Impure"  by  individual  manu- 
facturer*, but  there  is  "nothing  approach- 
ing a  consensus  of  opinion,"  and  "no  ra- 
tional classification  on  the  subject  has  ever 
_  been  attempted."  The  standard  "applied  to 
jo  dry  colon  is  not  purity,  but  efficiency." 
"  'We  regard  these  criticisms  answered  by 
our  general  discussion,  and  we  hare  special- 
ly noticed  them  that  it  may  not  he  thought 
we  have  overlooked  them.  They  may  em- 
phasize what  we  have  already  said  as  to 
the  possible  imperfection  of  the  classifica- 
tion of  the  statute.  It  must  not  be 
forgotten,  however,  that  inaccuracies  of 
definition  may  be  removed  in  the  ad- 
ministration of  the  law.  And  it  must 
be  borne  in  mind  that  the  use  of  the  non- 
enumerated  ingmdients  is  not  forbidden  nor 
the  advantages  of  the  practical  teets  and 
scientific  research  made  by  appellant*  taken 
away  from  them.  The  sols  prohibition  of 
the  statute  is  that  those  ingredients  shall 
not  be  used  without  a  specific  declaration 
that  they  are  used, — a  burden,  maybe,  but 
Irremediable  by  the  courts, — may  be  In- 
evitable, in  legislation  directed  against  the 
adulteration  of  articles,  or  to  secure  a  true 
representation  of  their  character  or  com- 
position. 

Decree  affirmed. 


<10T  U.  B.  SIS) 

ATLANTIC     COAST    LINE     RAILROAD 
COMPANY,  Flff.  in  Err., 

I.  EL  WHARTON,  B.  L.  Oanghman,  and 
John  H.  Earle,  as  Railroad  Commission- 
en  of  the  State  of  South  Carolina. 


viewable. 

1.  The  adequacy  of  the  local  facilities  ex- 
isting at  a  station  at  which  a  through  in- 
terstate railroad  train  Is  required  to  stop 
by  an  order  made  under  state  authority, 
though  not  inherently  a  Federal  question, 
aaay  be  considered  by  the  Federal  Supreme 


Court  on  writ  of  error  to  a  state  court  in 
so  far  as  the  existence  of  such  adequate 
local  facilities  is  involved  In  the  determina- 
tion of  the  Federal  question  as  to  whether 
the  order  doss  or  does  not  directly  regulate 
interstate  commerce. 

Commerce  —  state  regulation  —  requir- 
ing stoppage  of  trains. 
2.  An  order  made  under  state  authority, 
requiring  a  railroad  company  to  stop  on 
signal  two  of  its  through  fast  mall  trains 
running  between  Jersey  City,  New  Jersey, 
and  Tampa,  Florida,  at  a  small  town  u 
South  Carolina  which  is  also  the  Junction 
point  with  a  small  branch  road,  is  void  aa 
a  direct  regulation  of  interstate  commerce, 
when,  in  addition  to  several  local  trains 
daily,  the  residents  of  such  town  are  fur- 
nished dally  one  elower  through  train  each 
way. 

[No.    36.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  granting  a  mandamus  to  compel 
a  railroad  company  to  stop  on  signal  two 
of  its  through  fast  interstate  mail  trains  at 
the  town  of  Latta,  in  that  state,  pursuant 
to  an  order  made  by  the  state  railroad  com- 
mission. Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below  on  demurrer,  71  8. 
0.  130,  SO  S.  E.  641:  on  merit*,  7«  6.  a 
80,   54   S.   E.   £24. 


Statement  by  Mr.  Justice  1 

The  railroad  company,  plaintiff  in  error,  g, 
brings  the  case  here  to  review  a  judgment  of  JJ 
the  supreme  court  of  the  state  of'South* 
Carolina,  which  granted  a  mandamus  to 
compel  the  company  to  stop  certain  of  its 
through  trains  running  between  Jersey  City, 
New  Jersey,  and  Tampa,  Florida,  at  a  sta- 
tion on  it*  road  called  Latta,  in  the  state  of 
South  Carolina,  near  the  boundary  line  be- 
tween that  state  and  the  state  of  North  Car- 

Upon  a  request  filed  with  him  by  the  rail- 
road commission  of  South  Carolina,  the  at- 
torney general  of  that  state  commenced  these 
proceedings  by  filing  a  petition  to  obtain  a 
mandamus  directed  to  the  company,  com- 
pelling it  to  stop  train*  32  and  3o  at  ths  sta- 
tion mentioned,  pursuant  to  an  order  made 
by  the  railroad  commission,  after  a  hearing 
had  been  had  before  it 

The  company  demurred  to  the  petition,  the 
demurrer  was  overruled,  and  the  company 
given  leave  to  answer,  which  it  did,  setting 
up  several  defenses,  among  others  averring 
that  sufficient  accommodations  were  already 
furnished  to  the  citizens  of  Latta,  and  those 
residing  along  ths  Latta  Branch  Railroad) 
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that  the  trains  mentioned,  SI  Mid  SB,  were 
interstate  commerce  trains,  running  between 
New  York  and  Amp*,  Florida,  and  Inter- 
mediate cities,  and  the  southbound  train* 
were  compelled  to  ran  at  a  high  rate  of  speed 
in  order  to  make  connections  with  the  steam- 
ers to  Havana  from  Tampa,  and  so  aa  to 
make  the  through  trip  as  fast  as  possible; 
that  the  northbound  trains  were  companion 
or  return  trains,  muring  an  equally  fast 
schedule  time;  that  to  stop  them  at  sta- 
tions like  Latta  would  result  in  rendering 
it  impossible  for  them  to  make  schedule  time 
and  they  would  hare  to  be  abandoned  as 
through  fast  trains ;  that  they  carried  the 
United  States  mail  and  their  trains  were 
made  up  very  largely  of  through  passenger* ; 
that  there  were  two  competitors  for  this 
through  travel,  and  that  it  would  be  impos- 
sible to  keep  up  the  trains  in  competition 
with  these  other  railroads  if  stops  were  to 
be  made  other  than  those  absolutely  neces- 
sary. The  answer  also  averred  that  In  ad- 
dition to  a  number  of  passenger  trains  of 
£  local  character  daily,  there  was  also  fur- 
•  nished  the  citizens  of  Latta  the 'convenience 
of  a  daily  passenger  train  each  way  for 
through  travel  north  aud  south  other  than 
trains  32  and  35,  and  it  was  averred  that 
the  order  of  the  railroad  commission  of 
South  Carolina  was  unreasonable  and  un- 
necessary, a  direct  burden  upon  Interstate 
commerce,  and  therefore  a  violation  of  and 
In  conflict  with  f  6  of  article  1  of  the  Con- 
stitution of  the  United  States,  giving  Con- 
gress the  power  to  regulate  commerce. 

On  the  coming  in  of  this  answer  an  or- 
der was  made  referring  all  issues  Involved  to 
a  referee  to  take  testimony  thereon  and  re- 
port back  as  soon  as  convenient.  Pursuant 
to  such  order  evidence  was  taken  before  a 
referee  and  report  made  thereon  to  the  su- 
preme court,  which  decided  that  sufficient  ac- 
commodations were  not  furnished  to  the  cfti- 
aens  of  Latta  and  along  the  latta  Branch 
Railroad  by  the  plaintiff  in  error  at  its  sta- 
tion In  Latta;  and  the  court  thereupon 
made  an  order  that  the  passenger  trains  32 
and  36  should  stop  when  flagged  at  the  Lat- 
ta station,  for  the  purpose  of  receiving  and 
delivering  passengers  at  that  station,  "with 
the  alternative  right  on  your  part  to  pro- 
vide facilities  substantially  the  same  as 
those  which  would  be  afforded  the  citizens 
of  Latta  by  stopping  trains  Nos.  32  and  30 

Ths  testimony  upon  which  this  order  was 
made  is  In  the  record  and  Is  substantially 
uncontradicted.  It  appears  from  that  testi- 
mony that  Latta  Is  a  small  station  in  the 
state  of  South  Carolina,  near  the  northern 
boundary  of  the  state,  aud  on  the  road  of  the 
plaintiff  in  error,  having  a  population,  ac- 
cording to  the  last  United  States  census,  of 


Oct  Tarns* 

408.  CUo  la  another  small  settlement  f» 
the  same  state,  about  20  miles  northwest 
of  Latta,  on  what  is  termed  the  Latta 
Branch  Railroad,  having  a  population  of 
508,  by  the  same  census.  Dunbar  is  a  sta- 
tion between  Latta  and  Clio,  with  a  popula- 
tion, according  to  the  same  census,  of  115. 
The  country  back  of  these  stations  Is  said 
to  be  a  somewhat  thickly -settled  agricultur- 
al country.  It  is  also  said  by  witnesses  for 
Latta  that  these  places  have  Increased  some- 
what in  population  since  the  last  census. 

In  addition  to  several  local  trains  passings} 
through  Latta 'for  stations  along  this  road," 
or  to  and  from  Olio,  there  was  one  dairy 
through  train  each  way  (Nos.  30  and  40), 
stopping  at  this  station,  and  which  carried 
passengers  through  to  New  York  or  Florida 
and  Intermediate  stations,  and  they  wera 
equipped  with  first  and  second-class  cars, 
through  Pullman  sleepers,  mail,  express,  and 
baggage  cars.  The  only  objection  to  them 
was  their  want  of  speed;  that  they  stopped 
so  frequently  they  did  not  arrive  at  their 
destination  aa  swiftly  as  trains  32  and  35, 
In  addition  trains  32  and  35  could  be  board- 
ed at  Florence,  a  station  on  the  same  road, 
distant  about  15  or  20  miles  south  from 
Latta,  or  at  Dillon,  a  station  about  7  miles 
from  Latta.  The  objection  made  by  the  peo- 
ple of  Latta  to  this  mode  of  getting  these 
trains  was,  that  if  they  were  going  north 
they  rode  south  from  Ijitta  to  Florence,  and 
then  boarded  the  train  and  wont,  directly 
back  over  the  same  road  from  Florence  to 
Latta,  which  they  would  not  have  to  do  if 
the  train  stopped  at  Latta.  It  also  involved 
an  additional  cost  of  $1,42  above  the  pries 
of  a  ticket  from  Latta  to  New  York.  If 
they  preferred  to  take  the  train  northbound 
at  Dillon  instead  of  Florence,  then  they  had 
to  drive  from  Latta  to  Dillon  over  what  was 
described  by  a  witness  to  be  in  winter  "one 
of  the  worst  roads  that  ever  was  made  a 
road."  It  was  also  averred  that,  by  stopping 
the  southbound  train  (No.  35)  at  Latta,  it 
could  be  there  taken  at  3  o'clock  in  the 
morning  Instead  of  going  to  Florence  the 
night  before  and  taking  the  train  there  at 
4  o'clock  a.  U.  the  next  day,  and  a  close 
connection  could  also  be  made  at  Florence 
with  Columbia  (on  a  branch  road)  by  tak- 
ing train  35  at  Latta  at  3  a.  m.,  so  that  a 
citizen  could  go  to  Columbia  and  return  to 
Latta  the  same  day,  thus  saving  a  hotel  bill, 
which  now  had  to  be  paid,  as  connections 
wers  ao  mads  that  the  journey  could  not 
be  accomplished  in  one  day.  The  people  at 
Clio  and  the  other  stations  on  the  Latta 
Branch  Railroad  were  accommodated  so  that 
they  could  ride  to  Latta  In  time  to  have  sub- 
stantially the  same  conveniences  in  getting 
away  from  that  station  that  the  people  liv- 
ing there   had.     The1  distance   from  Jersey 
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*}  City  to  Tamp*  is  about  1,200  miles,  and  the 

•  tr*ina*32  and  SB  an  among  the  fastest  and 
longest  continuous  trains  In  the  whole  coun- 
try, exceeding  the  distance  from  New  York 
to  Chicago,  These  train*  rank  with  the  very 
belt  trains  ran  anywhere.  They  are  placed 
on  the  road  for  the  convenience  of  through 
travel,  and  could  not  be  profitably  run  if 
they  were  slower  trains. 

Messrs.  P.  A.  Willcoi,  Frederic  D. 
McKeimey,  Alexander  Hamilton,  George 
B.  Elliott,  F.  L.  Willcoi,  and  Horny  E. 
Davis  for  plaintiff  in  error. 

Messrs.  M.  O.  Woods  and  J.  Fraser  Lyon 
^  for  defendant*  In  error. 

*  *Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  questions  of  the  validity  of  state  stat- 
utes and  orders  of  state  railroad  commis- 
sions, directing  tbe  stoppage  of  through  in- 
terstate trains,  have  frequently,  within  late 
years,  been  before  this  court.  Tbe  last  case 
Is  that  of  Mississippi  R.  Commission  v.  Illi- 
nois C.  R.  Co.  203  U.  S.  336,  SI  L.  ed.  200, 27 
Sup.  Ct.  Kep.  00,  where  the  prior  cases  are 
referred  to.  See  also  Atlantic  Coast  Line 
R.  Co.  v.  North  Carolina  Corp.  Commission, 
208  U.  8.  1,  51  L.  ed.  033,  27  Snp.  Ct  Rep. 
SBS. 

That  any  exercise  of  state  authority,  in 
whatever  form  manifested,  which  directly 
regulates  interstate  commerce,  fs  repugnant 
to  the  commerce  clause  of  the  Constitution, 
It  obvious.  It  hence  arises  that  any  com- 
mand of  a  state,  whether  made  directly  or 
through  the  instrumentality  of  a  railroad 
commission,  which  orders,  or  the  necessary 
effect  of  which  is  to  order,  the  stopping  of 
an  interstate  train  at  a  named  station  or 
stations,  it  It  directly  regulates  interstate 
commerce,  is  void. 

It  has  been  decided,  however,  that  some 
orders  which  may  cause  the  stoppage  of  in- 
terstate trains  made  by  state  authority  may 
be  valid  if  they  do  not  directly  regulate  such 
commerce.  Lake  Shore  *  M.  S.  R.  Co.  ». 
Ohio,  173  U.  S.  285,  43  L.  ed.  702,  IB  Sup. 
Ct  Rep.  46G.  When,  therefore,  an  order 
made  under  state  authority  to  stop  an  inter- 
state train  is  assailed  because  of  its  repug- 
nancy to  the  interstate  commerce  clause, 
tbe  question  whether  such  order  is  void  as 
a  direct  regulation  of  such  commerce  may 
be  tested  by  considering  the  nature  of  the 
order,  the  character  of  the  interstate  com- 
merce train  to  which  it  applies,  and  its 
necessary  and  direct  effect  upon  the  opera- 
tion of  such  train.  But  the  effect  of  the  or- 
der as  a  direct  regulation  of  interstate  com- 
merce may  also  be  tested  by  considering  the 
adequacy  of  the  local  facilities  existing  at 


the  station  or  stations  at  which  the  inter- 
state commerce  train  has  been  commanded 
to  stop.  True,  Inherently  considered,  wheth- 
er there  be  adequate  local  facilities  is  not  a 
Federal  question,  but  in  so  far  a*  the  exist- 
ence of  such  adequate  local  facilities  is  in- 
volved in  tbe  determination  of  the  Federal  3 
■question  of  whether  the  order  concerning. 
an  interstate  train  does  or  does  not  directly 
regulate  interstate  commerce,  that  question 
for  such  purpose  is  open  and  may  be  consid- 
ered by  us.    203  U.  S.  supra. 

Without  stopping  to  consider  whether,  in 
view  of  the  character  of  the  trains  to  which 
the  order  before  us  related,  it  would  not  re- 
sult that  the  order  complained  of  was  a  di- 
rect regulation  of  interstate  commerce,  and 
testing  the  subject  by  the  local  facilities  at 
the  station  at  which  the  trains  were  ordered 
to  stop,  we  think  the  railroad  company  in 
this  ease  has  furnished  such  reasonable  ac- 
commodations to  the  people  at  Latta  as  It 
can  be  fairly  and  properly  called  upon  to 
give,  and  the  order  to  stop  these  trains  is, 
therefore,  not  a  valid  one. 

The  term  "adequate  or  reasonable  facili- 
ties" is  not  In  its  nature  capable  of  exact 
definition.  It  Is  a  relative  expression,  and 
has  to  be  considered  a*  calling  for  such 
facilities  as  might  be  fairly  demanded,  re- 
gard being  had,  among  other  things,  to  the 
size  of  tbe  place,  tbe  extent  of  tbe  demand 
for  transportation,  the  cost  of  furnishing  the 
additional  accommodations  asked  for,  and  to 
all  other  facts  which  would  have  a  bearing 
upon  the  question  of  convenience  and  cost. 
In  this  case  the  company  furnishes  eleven 
different  trains  a  day  by  which  the  people  of 
Latta  can  leave  that  place,  and  amoDg  them 
are  the  dally  through  trains  30  and  40,  for 
the  South  and  North,  respectively.  That  the 
inhabitants  of  a  place  demand  greater  facil- 
ities than  they  have  is  not  st  all  conclusive 
as  to  the  reasonableness  of  their  demand  for 
something  more.  Fault  is  found  here  with 
the  character  of  some  of  the  local  trains,  in 
that  the  appointments  thereof  are  not  up  to 
a  sufficiently  high  standard.  It  is  true  that, 
included  in  these  eleven  trains,  were  some 
which  were  a  combination  of  freight  and 
passenger,  and  others  which  only  ran  be- 
tween Latta  and  Clio,  and  those  are  described 
as  dirty  and  without  proper  closets  and 
drinking  tanks.  These  deficiencies  are  reme- 
diable by  other  means  than  the  stoppage  of 
the  two  trains  in  question.  It  is  to  be  remem- 
bered that  these  two  places,  Latta  and  Clio,  » 
had  together  a  population,  by  the  Mast  cen-  ? 
bus,  of  about  a  thousand.  Two  ordinary 
modern  trains  of  the  usual  passenger  coach- 
es would  comfortably  transport  the  total 
population  of  these  places.  The  number  of 
people  who  are  inconvenienced  by  the  non- 
stoppage  of  these  trains  is,  of  course,  com- 
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peratlvoly  quite  small.  Om  witness,  who 
irai  In  the  hotel  end  general  merchandise 
business  at  Latta,  uid  that  he  sent  a  man 
or  two  every  week  to  meet  the  fiat  train  at 
Dillon,  because  they  could  not  take  it  at 
Latta.  Other  witnesses  said  that  the  de- 
mand for  those  particular  trains,  32  and 
S5,  was  quite  frequent,  as  many  at  four 
people  a  week,  while  others  said  that  the  in- 
convenience of  the  through  trains,  39  and 
40,  was  on  account  of  their  not  being  fast 
trains,  and  hence  were  not  so  pleasant  as 
the  others,  32  and  3G,  and  did  not  get  them 
In  to  their  destination  as  early  as  the  lat- 
ter trains  did.  The  demand  at  Latta  by  peo- 
ple desiring  to  go  to  the  termination  of  the 
load,  either  at  New  York  or  Tampa,  would 
naturally  be  small.  Some  of  the  plaintiff's 
witnesses  said  that  the  demand  for  trans- 
portation at  Latta  was  Urge,  or  unite  large, 
and  the  inconvenience  great ;  but  a  further  ex- 
amination of  these  witnesses  showed  that  in 
specific  details  there  was  much  lacking,  and 
Instances  of  inconvenience  were  really  some- 
what limited.  But  assuming  that  the  num- 
ber actually  inconvenienced  by  the  want  of 
fast  trains  was  "quite  large,''  as  said  by 
some  witnesses,  it  is  perfectly  evident  the 
number  would  be  small  compared  with  the 
inconvenience  of  the  much  larger  number  of 
through  passengers  resulting  from  the  stop- 
page of  these  trains  at  Latta  and  other  sim- 
ilar stations  in  the  state. 

To  stop  these  trains  at  Latta,  and  other 
stations  like  it,  which  could  bring  equally 
strong  reasons  for  the  stoppage  of  the  trains 
at  their  stations,  would  wholly  change  the 
character  of  tho  trains,  rendering  them  no 
better  in  regard  to  speed  than  the  other 
trains,  39  and  40,  and  would  result  in  the 
inability  of  what  had  been  fast  trains  to 
make  their  schedule  timu,  and  a  consequent 
loss  of  patronage,  also  the  loss  of  compensa- 
tion for  carrying  the  mails,  which  would 
>.  be  withdrawn  from  them,  and  the  end  would 
g  be  the  withdrawal  of  the  trains,  because  of 
•  their  inability  to  pay  expenses.  All  these 
are  matters  entitled  to  consideration  when 
the  question  of  convenience  and  adequate 
facilities  arises.  There  is  no  contradiction 
in  the  testimony  that  the  company  desires, 
so  far  as  is  fairly  possible,  to  pay  as  much 
attention  to  the  local  demands  as  to  the 
"through"  claims. 

Of  course,  it  is  not  reasonable  to  suppose 
that  the  same  facilities  can  be  given  to 
places  of  very  small  population  that  are 
supplied  to  their  neighbors  who  live  in  much 
larger  communities,  and  the  defendants  in 
error,  it  may  be  conceded,  make  no  such  de- 
mand, No  one  would  assert  that  one  daily 
train  each  way  between  New  York  and  Phil- 
adelphia would  furnish  adequate  facilities 
for  the  transportation  of  passengers.    Twen- 


ty times  that  number  of  trains  would  be) 
necessary,  and  yet  one  through  train  a  day, 
each  way,  through  so  small  a  place  as  Latta 
to  New  York  or  Tampa  would,  in  all  proba- 
bility, easily  transport  all  the  passenger* 
desiring  transportation  between  these  places. 
Nevertheless,  the  fair  needs  of  the  locality 
for  transportation,  to  other  local  points  must 
be  considered  and  provided  for.  This,  as  we 
think,  has  been  done. 

Taking  all  the  circumstances  Into  consid- 
eration, as  shown  by  uncontradicted  evi- 
dence, we  are  of  opinion  that  the  Judgment 
of  the  Supreme  Court,  directing  a  manda- 
mus, was  erroneous,  and  it  is  therefore  re- 
versed, and  the  ease  remanded  to  the  Su- 
preme Court  of  South  Carolina  for  further 
proceedings  therein  not  inconsistent  with 
this  opinion. 

Reversed. 

(207  U.  S.  376) 

KMTL  WERCKMEISTER,  Plff.  in  Bit, 
[CAN  TOBACCO  COMPANY. 


A  separate  action  to  recover  the  penalty 
prescribed  by  U.  &  Hev.  Stat  I  4B65,  D.  & 
Comp.  Stat.  1001,  p.  3414,  for  every  in- 
fringing copy  of  a  copyrighted  painting 
found  In  the  infringer's  possession  or  sold 
by  him,  cannot  be  maintained  after  Judg- 
ment of  forfeiture  of  the  infringing  copies 
provided  for  by  that  section  has  already 
been  recovered,  since  such  section  content- 
plates  but  a  single  action  in  the  nature  of 
replevin,  in  which  may  be  had  both  a  for- 
feiture and  a  recovery  of  penalties. 

[No.    89.] 


IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  dismissing,  on  the 
merits,  a  complaint  in  an  action  to  recover 
the  statutory  penalty  for  infringing  copies 
of  a  copyrighted  painting  found  in  the  pos- 
session of  the  infringer.    Affirmed. 

See  same  case  below,  74  C.  C.  A.  883, 
144  Fed.  10Z3. 

The  facte  are  stated  in  the  opinion. 

Mr.    Antonio    Knauth    for    plaintiff    In 

Mr.  WllUnm  A.  Jenner  for  defendant  in 


*  Mr.  Justice  Day  delivered  the  opinion  of* 

the  court: 
This  esse  was  argued  and  submitted  with 
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American  Tobacco  Co.  t.  Werekmeister,  de- 
cided December  2,  1907,  207  U.  S.  284,  52  I*. 
ed.  — ,28  Sup.  Ot  Hep.  72. 

The  present  action  was  brought  to  re- 
oover,  under  |  490o  of  the  oopyright  act  (U. 
8.  Corap.  BUt.  1901,  p.  8414),  the  penalties 
•f  «10  each,  for  1,186  sheets  of  tie  alleged 
infringing  publications  "'«'"«d  to  have  been 
found  In  the  defendant's  ^possession  and 
seized  by  the  United  State*  marshals,  under 
the  two  writs  of  replevin  described  In  that 
suit. 

Plaintiff  in  error,  Werekmeister,  offered 
in  evidence  the  judgment  roll  in  the  former 
salt,  with  the  pleadings  and  judgment,  and 
also  offered  in  evidence  the  writs  and  re- 
tarns  of  the  marshals  for  the  southern  and 
western  districts  of  New  York,  respectively, 
showing  seizures  of  203  copies  and  903 
copies;  the  court  excluded  these  writs  as 
immaterial.  No  other  evidence  being  of- 
fered, the  court  instructed  the  jury  to  ren- 
der a  verdict  for  the  defendant,  and  judg- 
ment was  afterwards  rendered  accordingly 
upon  the  verdict  138  Fed.  102.  On  writ 
of  error  to  the  circuit  court  of  appeals 
the  judgment  below  was  sfBrmcd  (74  C. 
C.  A.  882,  144  Fed.  1023),  and  this  writ  of 
error  is  prosecuted  to  reverse  the  judgment 
of  the  circuit  court  of  appeals. 

This  action  requires  the  construction  of 
|  49BS,  Rev.  Stat,  as  amended  (U.  S.  Comp. 
Stat  1901,  p.  3414),  which  is  as  follows: 

"See.  4965.  If  any  person,  after  the  re- 
cording of  the  title  of  any  map,  chart,  dra- 
matic, or  musical  composition,  print,  cut, 
engraving,  or  photograph,  or  chromo,  or  of 
the  description  of  any  painting,  drawing, 
statue,  statuary,  or  model  or  design  intend- 
ed to  be  perfected  »nd  executed  as  a  work 
of  the  fine  arts,  as  provided  by  this  act, 
shall,  within  the  term  limited,  contrary  to 
the  provisions  of  this  act,  and  without  the 
eonsent  of  the  proprietor  of  the  oopyright 
e  first  obtained  in  writing,  signed  in  presence 
■j  of  two  or  more  witnesses,  engrave,  etch, 
■  work,  copy,  print,  publish,  dramatize,  trans- 
late, or  import,  either  In  whole  or  in  part, 
or  by  varying  the  main  design,  with  in- 
tent to  evade  the  law,  or,  knowing  the  same 
to  be  so  printed,  published,  dramatized, 
translated,  or  imported,  shall  sell  or  expose 
to  sale  any  copy  of  such  map  or  other 
article,  as  aforesaid,  he  shall  forfeit  to  the 
proprietor  all  the  plates  on  which  the  same 
shall  be  copied,  and  every  sheet  thereof, 
either  copied  or  printed,  and  shall  further 
forfeit  one  dollar  for  every  sheet  of  the 
same  found  In  his  possession,  either  print- 
ing, printed,  copied,  published,  imported, 
or  exposed  for  sale;  and  in  case  of  a  paint- 
ing, statue,  or  statuary,  be  shall  forfeit 
ten  dollars  for  every  copy  of  the  same  in 
Us  possession,  or  by  him  sold  or  exposed  for 


sab:  Provided,  however,  That  in  ease  of 
any  such  infringement  of  the  copyright  of 
a  photograph  made  from  any  object  not  a 
work  of  fine  arts,  the  sum  to  be  recovered 
in  any  action  brought  under  the  provisions 
of  this  section  shall  be  not  less  than  one 
hundred  dollars,  nor  more  than  five  thou- 
sand dollars:  And,  provided  further,  that 
in  ease  of  any  such  infringement  of  the 
oopyright  of  a  painting,  drawing,  statue,  en- 
graving, etching,  print,  or  model  or  design 
for  a  work  of  the  fine  arts  or  of  a  photo- 
graph of  a  work  of  the  fine  arts,  the  sum 
to  be  recovered  in  any  action  brought 
through  the  provisions  of  this  section  shall 
be  not  lesS  than  two  hundred  and  fifty 
dollars,  and  not  mors  than  ten  thousand 
dollars.  One  half  of  all  the  foregoing  pen- 
alties shall  go  to  the  proprietor!  of  the  copy- 
right and  the  other  half  to  the  use  of  the 
United  States." 

As  with  the  sections  of  the  copyright  act 
under  consideration  in  American  Tobacco 
Co.  v.  Werekmeister,  supra,  this  section  has 
been  the  subject  of  consideration  in  the 
Federal  courts,  with  different  conclusions  as 
to  its  purport  and  meaning.  While  the 
statute  provides  for  the  forfeiture  of  the 
plates  and  sheet*  and  for  the  sum  of  $10 
in  cass  of  a  painting,  for  every  copy  found 
in  the  offending  person's  possession  or  sold 
by  him,  it  is  silent  as  to  the  kind  of  ac- 
tion to  be  brought,  and  we  are  left  to  dis- 
cover the  meaning  of  the  act  in  this  ro-5 
speet  from  a  consideration  of  the 'language, 
used,  read  in  the  light  of  the  objects  and 
purposes  to  be  effected. 

Obviously  the  statute  does  not  provide  a 
proceeding  in  rem,  as  is  sometime*  done 
in  the  revenue  laws,  for  the  act  is  leveled 
against  any  person  who  shall,  contrary  to 
its  provisions,  without  consent,  etc.,  en- 
grave, work,  copy,  print,  etc,  forfeit  to  the 
proprietor  the  plates  and  sheets  and  a  sum 
of  money  for  each  sheet,  etc.,  found  In  his 
possession.  This  section  of  the  statute  is 
penal,  and  there  should  be  especial  care  to 
work  no  extension  of  its  provisions  by  con- 
struction. Statutory  provisions  similar  to 
those  above  cited  have  been  the  subject  of 
consideration  In  a  number  of  cases  in  this 
court.  In  Backus  v.  Gould,  7  How.  70S, 
12  L.  ad,  919,  It  was  held  that  there  could 
be  no  recovery  for  publishing  sheets,  copy- 
right matter,  etc.,  unless  the  same  were 
found  In  the  possession  of  the  defendant.  In 
Stevens  v.  Oady,  2  Curt.  200,  Fed.  Cas.  No. 
13,3SB,  Mr.  Justice  Curtis,  sitting  at  the 
circuit,  held  there  could  be  no  accounting  for 
the  penalties  in  an  action  in  equity,  and 
that  the  proprietor  of  the  oopyright  was 
left  by  the  act  to  his  remedy  at  law  by  tro- 
ver or  replevin.  In  Thornton  v.  Schrelber, 
124  TJ.  S.  012,  31  L.  ed.  577,  8  Sup.  Ck 
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Bep.  818,  It  ma  held  that  action  would  not 
He  against  Thornton,  who  wis  the  business 
manager  of  Sharpies*  A  Son,  of  Philadelphia, 
In  whose  store  the  prints  In  question  in  that 
ease  were  found,  and.  In  ■peaking  for  the 
court,  Mr.  Justice  Miller,  who  delivered  the 
opinion  in  that  ease,  said  (p.  620)  : 

"Counsel  for  defendants  In  error,  Schrei- 
ber  k  Bans,  insist  that  the  words  'found  in 
his  possession'  are  to  be  construed  as  re- 
ferring to  the  finding  of  the  jury;  that  the 
expression  means  simply  that  where  the 
sheets  are  ascertained  by  the  finding  of  the 
jury  to  have  been  at  any  time  in  the  pos- 
session of  the  person  who  committed  the 
wrongful  act,  such  person  shall  forfeit  $1 
for  each  sheet  so  ascertained  to  hare  been 
In  his  possession.  We,  however,  think  that 
the  word  'found'  means  that  then  must  be 
a  time  before  the  cause  of  action  accrues 
at  which  they  are  found  in  the  possession 
of  the  defendant." 
3  This  language  was  held  in  Falk  v.  Curtis 
7  Pub.  Co.  102  Fed.*W7-971,  affirmed  by  the 
circuit  court  of  appeals  for  the  third  cir- 
cuit In  40  C.  C.  A.  201,  107  Fed.  128,  to 
mean  that  before  the  action  for  the  penalty 
would  lie  there  must  be  a  finding  of  the  ar- 
ticles in  the  possession  of  the  defendant  by 
means  of  a  proceeding  Instituted  for  the 
express  purpose  of  condemnation  and  for- 
feiture, and  that  an  action  of  assumpsit 
brought  at  the  sams  Urns  with  the  action 
of  replevin  was  premature. 

In  the  can  of  Bollea  v.  Outing  Co.  46 
L.R.A.  712,  23  C.  C.  A.  694,  46  U.  8. 
App.  440,  77  Fed.  960,  Judge  Wallace,  who 
spoke  for  the  court  of  appeals  In  that  case, 
said    (p.  008): 

"The  statute  is  apparently  framed  to  give 
the  party  whose  copyright  has  been  invaded 
complete  relief  by  an  action  in  which  he 
ean  procure  a  condemnation  of  the  infrin- 
ging sheets,  and  at  the  same  time  recover, 
by  way  of  compensation,  a  penalty  for 
every  sheet  which  be  is  entitled  to  con- 
demn. The  words  'found  in  his  possession' 
aptly  refer  to  a  finding  for  the  purposes  of 
forfeiture  and  condemnation.  The  remedy 
by  condemnation  and  forfeiture  Is  only  ap- 
propriate in  a  case  where  the  property  can 
be  seized  upon  process;. and  where,  as  here, 
the  forfeiture  declared  is  against  property 
of  tbe  'offender,'  it  Is  only  appropriate 
wheD  it  can  be  seized  in  his  hands.  The 
section  contemplates  two  remedies,  enforce- 
able in  a  single  suit,  each  of  which  depends 
upon  the  same  state  of  facts.  Tbe  ag- 
grieved party  may,  at  his  election,  pursue 
either  one  or  both  remedies.  But  it  does 
not  contemplate  a  recovery  of  penalties, 
except  in  respect  to  the  sheets  which  can  be 
condemned." 

And  in    Holies  v.  Outing   Co.    176   U.   8. 


202-266,  44  L.  sd.  166-168,  20  Bnp.  Ct,  Rep. 
94,  96,  this  court,  speaking  by  Mr.  Jus- 
tice Brown,  observed: 

"No  remedy  Is  provided  by  the  act,  al- 
though by  |  4970  (U.  8.  Comp.  Stat  1901, 
p.  S418),  a  bill  In  equity  will  lis  for  an 
Injunction,  bnt  tbe  provision  for  a  forfei- 
ture of  the  plates  and  of  the  copies  seems  to 
contemplate  an  action  in  the  nature  of  re- 
plevin for  their  seizure,  and  in  addition  to 
the  confiscation  of  the  copies,  for  a  recovery 
of  II  for  every  copy  so  seised  or  found  in  n 
the  possession  of  the  defendant"  * 

•And  in  that  case  the  view  expressed  in* 
the  circuit  court  of  appeals  for  the  second 
circuit  was  approved  (176  U.  S.  268) ;  and 
while  the  point  was  not  necessarily  in- 
volved, we  think  the  Indication  in  Bolles  V. 
Outing  Co.,  that  a  single  action  in  the  na- 
ture of  replevin  for  the  recovery  of  plates 
and  copies  and  a  penalty  for  copies  found, 
is   correct 

We  agree  with  the  circuit  court  of  ap- 
peals for  the  second  circuit  that  the  lan- 
guage in  Thornton  v.  Schreiber,  above  quot- 
ed, was  not  intended  to  indicate  that  an 
action  declaring  the  forfeiture  was  required 
by  the  statute  before  the  adjudication  of 
the  articles  to  the  plaintiff  as  is  generally 
necessary  In  actions  of  forfeiture  (Cooley, 
Const.  Lim.  618),  but  that  tbe  true  con- 
struction of  the  statute,  and  the  one  In- 
tended to  be  indicated  by  Mr.  Justice  Mil- 
ler, Is  that  before  tbe  penalty  can  be  re- 
covered it  is  necessary  that  tbe  sheets  be 
actually  found  in  the  possession  of  the  de- 
fendant. As  we  have  said,  this  section  of 
the  statute  is  highly  penal  (Bolles  v.  Out- 
ing Co.  supra),  and  there  Is  nothing  in  its 
terms  to  indicate  that  tbe  offender  is  to 
be  subjected  to  more  than  one  action  [  on 
the  contrary,  the  provisions  of  the  section 
seem  to  point  clearly  to  the  conclusion  that 
when  the  offender  is  brought  into  court, 
under  this  section,  he  shall  forfeit  to  the 
proprietor  the  plates  on  which  the  articles 
shall  be  copied  and  every  sheet  thereof, 
whether  copied  or  printed,  "and  shall  fur- 
ther forfeit  one  dollar  for  every  sheet  of  the 
same  found  in  his  possession,  .  .  .  and 
in  case  of  a  painting,"  etc.,  "he  shall  forfeit 
ten  dollars  for  every  copy  of  the  same  in  his 
possession,   or  by  him  sold  or  exposed  for 

There  is  nothing  In  this  section  which 
seems  to  contemplate  the  method  of  proce- 
dure pursued  In  this  case,  namely,  a  separate 
action  for  the  money  penalty,  upon  the  the- 
ory that  it  arose  only  in  case  of  actual  find- 
ing and  judgment  of  condemnation,  but  the 
statute  contemplates  the  bringing  of  the  of- 
fender into  court  in  one  suit,  in  which  the 
plates  and  sheets  shall  be  seised  and  for- 
feited and  the  penalty  recovered. 
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»  If  It  h*d  been  the  Intention  of  Congress 
■  to  provide  two* action*,  one  for  tho  for- 
feiture of  the  plates,  sheet! ,  etc,  and  an- 
Otber  for  the  recovery  of  the  money  pen- 
alty, It  would  hare  been  easy  to  have  laid 
so.  Likewise,  had  it  bean  too  intention  of 
Congress  to  permit  *  recovery  for  the  money 
penalty  only  after  judgment  of  forfeiture 
had  gone  in  favor  of  the  plaintiff,  it  would 
have  been  equally  as  easy  to  have  made  such 
provision. 

Until  Congress  shall  provide  otherwise, 
and  this  section  might  well  be  made  more 
specific  as  to  the  nature  and  character  of 
the  remedy  given,  we  think  this  section  in- 
tended to  provide,  in  a  single  action,  all  the 
remedy  which  is  within  its  scope,  and  that 
to  construe  it  as  requiring  two  actions 
would  be  extending  a  penal  act  beyond  the 
provisions  incorporated  in  its  terms. 

In  reaching  this  conclusion  we  have  not 
overlooked  the  fact  that  one  half  of  the 
penalties  go  to  the  proprietors  of  the  copy- 
right and  one  half  to  the  United  States. 
There  Is  no  requirement  that  the  United 
States  shall  be  a  party  to  the  action,  and 
we  think  the  purpose  of  the  statute  was 
to  make  the  proprietor  of  the  copyright  ac- 
countable to  the  United  States  for  one  half 
of  the  money  penalty  recovered. 

Upon  this  construction  of  the  statute  the 
plaintiff  in  error  had  exhausted  hia  remedy 
in  the  judgment  rendered  in  the  first  suit; 
and  as  the  action  is  wholly  statutory  and 
no  second  action  is  given  as  we  construe 
the  act,  the  court  was  without  power  to 
award  the  second  judgment  in  the  separata 
action  for  the  money  penalty,  and  the  cir- 
cuit court  properly  directed  the  verdict  for 
the  defendant  below. 

The  judgment  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Cir- 
cuit is  affirmed. 


(MT  U.  S.  SB8) 

JOSfi  PARAISO,  Plff,  in  Err, 

UNITED  STATES. 

Error  to  supreme  court  of  Philippine 
Islands  —  Federal  question  —  when 
raised   In   time. 

1.  The  denial  of  a  motion  for  rehearing 
by  the  supreme  court  of  the  Philippine  Is- 
lands cannot  serve  to  bring  Federal  ques- 
tions into  the  record,  so  as  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States. 

Error  to  supreme  court  of  Philippine 
Islands  —  Federal  question  —  how 
raised. 

2.  A  conviction  of  falsification  of  docu- 
ments under  P.  I.  Pen.  Code,  art.  300.  claus- 
es 4,  T,  is  not  reviewable  in  the  Federal 
Supreme  Court  as  involving  the  denial  of 


again 
plain' 


the  protection  afforded  by  the  Philippine 
Bill  of  Eights,  where  the  most  that  can 
be  gathered  from  the  record  la  that  the  so- 
cused  contended  that  the  complaint  was 
bad  by  the  rules  of  criminal  pleading. 
Criminal  complaint  —  sufficiency. 

8.  The  requirement  of  the  Philippine  Bill 
of  Rights,  that  the  accused  be  advised  of 
the  nature  and  cause  of  the  accusation 
.fnst  him,  la  satisfied  where  such  eom- 
int,  however  open  it  may  be  to  criticism 
demurrer,  supposing  the  strict  rules  of 
ths  old  common  law  to  be  applied,  leaves 
no  doubt  in  the  mind  of  a  person  of  rudi- 
mentary Intelligence  that  it  means  to  charge 
the  accused  with  falsification  of  document*, 
contrary  to  the  Philippine  Penal  Code. 
Appeal   and   error— questions  review* 

able. 

4.  Errors  not  assigned  will  not  be  consid- 
ered by  the  Federal  Supreme  Court  on  writ 

[No.  23.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  conviction  of  falsification 
of  documents  in  the  Court  of  First  In- 
stance of  the  Province  of  Laguna.  .Dis- 
missed  for  want  of  jurisdiction. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Aid  Is  B.  Browne  and  Alexan- 
der Brltton  for  plaintiff  In  error. 

Solicitor  General  Hort  and  Assistant 
Attorney  General  Russell  for  defendant  in 


•Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  of 
falsification  of  documents,  under  article 
300,  subdivisions  4,  7  of  the  Philippine  Pe- 
nal Code.  Be  brings  the  case  here  as  one 
vhich  a  statute  of  the  United  States  is 
lived,  under  the  act  of  July  1,  1002, 
chap.  1360,  !  10.  32  Stat,  at  L.  60S,  U.  8. 
Comp.  Stat.  Supp.  1007,  p.  214.  By  the  ar- 
ticle mentioned  a  public  official  ia  sub- 
jected to  imprisonment  and  fine  if  he  com- 
mita  a  falsification,  clause  4,  "by  pervert- 
ing the  truth  in  the  narration  of  facte,"  or, 
clause  7,  "by  giving  out  an  authentic  copy 
of  a  fictitious  document,  or  by  stating  there- 
in a  contrary  or  different  thing  from  that 
contained  in  the  genuine  original.11  It  is 
assigned  as  error  that  the  plaintiff  in  error 
was  required  to  answer  without  being  ad- 
vised of  the  nature  and  cause  of  the  accusa- 
tion against  him,  and  that  he  was  convicted 
without  due  process  of  law.  It  is  argued 
further,  although  not  assigned  aa  error,  that 
the  sentence  Inflicted  a  cruel  and  unusual 
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punishment,  by  reason  of  the  amount  of 
the  fine  and  the  length  of  the  term  of  im- 
prisonment; and  still  further,  that  the  fine 
was  greater  than  that  which  the  statute  im- 
posed, all  contrary  to  the  Philippine  Bill 
of  Rights.  Act  of  July  1,  1902,  chap.  1309, 
}  5.  32  Stat,  at  L.  691,  692. 
f  Then  is  no  suggestion  in  the  record  that 
•  any  of  these  •questions  were  raised  at  any 
stage  below,  except  in  an  agreement  of  coun- 
sel that  the  full  record  showed  that  before 
any  evidence  was  received  the  plaintiff  in 
error  asked  leave  to  withdraw  his  plea  of 
not  guilty  and  substitute  the  statement 
that  he  did  not  know  how  to  plead,  which 
was  denied,  and  that  he  objected  to  the 
reception  of  any  evidence  in  support  of  the 
complaint,  because  it  was  incapable  of  being 
sustained  by  evidence,  which  objection  wis 
overruled.  There  was  a  motion  for  re- 
hearing, on  the  grounds  sat  out  In  the  as- 
signment of  error,  but,  as  the  motion  was 
denied,  that  cannot  be  relied  upon  here. 
See  McMillen  v.  Ferrum  Min.  Co.  197  U. 
S.  343,  49  L.  ed.  784,  26  Sup.  Ct  Rep.  533. 
It  would  be  going  far  in  allowance  for  dif- 
ferent habits  of  thought  and  notion,  to 
treat  what  was  done  as  equivalent  to  a  de- 
murrer. The  court  below  does  not  so  Inter- 
pret it,  but  says  that  no  exception  was 
taken  to  the  sufficiency  of  the  complaint. 
It  would  be  going  farther  to  treat  it  as 
setting  up  the  Philippine  Bill  of  Rights  In 
analogy  to  a  claim  of  constitutional  rights 
In  a  circuit  court  of  the  United  States.  If 
a  case  Is  brought  up  from  the  circuit  court 
on  the  ground  that  it  involves  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States,  the  record  must  show 
that  the  question  was  raised  for  the  con- 
sideration of  the  court  below.  Carey  v. 
Houston  ft  T.  C.  R.  Co.  ISO  U.  S.  170,  181, 
37  L.  ed.  1041,  1044,  14  Sup.  Ct  Rep.  63; 
Ansbro  T,  United  States,  1S9  U.  S.  60S,  40 
L.  ed.  310,  16  Sup.  Ct  Rep.  187;  Cornell 
T.  Green,  163  U.  8.  76,  78,  41  L.  ed.  76, 
77,  16  Sup.  Ct  Rep.  969;  Cincinnati,  H. 
ft  D.  R.  Co.  v.  Thiebaud,  177  U.  S.  016, 
619,  620,  44  I*  ed.  911-913,  20  Sup.  Ct 
Rep.  822;  Arkansas  v.  Schllerholz,  179  U. 
&  698,  46  L.  ed.  335,  21  Sup.  Ct  Rep.  229. 
The  most  that  could  be  gathered  from  this 
record  is  that  the  plaintiff  in  error  eon- 
tended  that  the  complaint  was  bad  by  the 
rules  of  criminal  pleading.  See  Cornell  v. 
Green,  163  U.  S.  76,  79,  41  L.  ed.  76,  77, 
16  Sup.  Ct  Rep.  969.  There  was  no  hint 
that  he  relied  on  the  Bill  of  Rights  or  con- 
tended that  the  complaint  would  not  satisfy 
that  The  Bill  of  Rights,  in  all  probability, 
was  an  afterthought  when  everything  else 
bad  failed. 

Our    consideration    of    the   case    properly 
might  stop  here.     But,   as   the   rule   laid 


down  probably  was  not  well  known,  we  will  M 
add  that  we  find  nothing  in  the  errors  aa-t- 
signed.  The* complaint,  however  open  It* 
might  be  to  criticism  on  demurrer,  sup- 
posing the  strict  rules  of  the  old  common 
law  should  be  applied,  would  leave  no  doubt 
in  the  mind  of  any  person  of  rudimentary 
intelligence  that  it  meant  to  charge  the 
defendant  with  falsely  entering  on  the  stubs 
of  certain  specified  tax  certificates  smaller 
sums  than  those  shown  by  the  certificates 
and  actually  received  by  Mm,  and  with  al- 
tering such  stub!  to  lower  sums,  with  in- 
tent of  gain;  that  Is  to  say,  with  intent  to 
settle  his  accounts  as  a  public  officer  on 
the  showing  that  less  was  due  than  was 
due  in  fact  contrary  to  article  300,  clauses 
4,   6,  and  7  of  the  Penal   Codcf     If  the 

fThe  complaint  Is  as  follows,  omitting 
the  title,  signature,  and  verification: 

The  undersigned  accuses  Jos#  Paraiso  of 
the  crime  of  falsification,  committed  as  fol- 
lows: That  the  said  Jos*  Paraiso,  in  bis 
capacity  as  municipal  treasurer  of  Lum- 
bang,  entered  upon  registration  tax  certifi- 
cate Ho.  481,054,  issued  at  Lumbsng  the 
31st  of  May,  1904,  to  one  Pedro  Roble,  the 
amount  of  96.00,  and  erased  from  the  stab 
thereof  the  figures  written  thereon,  with 
the  exception  of  the  two  00,  leaving  traces 
Of  the  figure  thus  erased,  there  appearing, 
however,  upon  the  same  stub,  written  fit 

Gncil  by  the  accused,  the  figures  2.00,  this 
ing  the  amount  shown  on  the  abstract 
submitted  to  the  provincial  treasurer,  all 
of  this  with  intent  of  gain. 

That  on  registration  tax  certificate  No. 
481,062,  issued  at  Lumbeng  on  the  31st  day 
of  May,  1904,  to  Francisco  Gulmoe,  he  en- 
tered the  amount  of  $4  as  the  price  of  the 
said  certificate,  whereas  on  the  stub  thereof 
he  only  entered  the  amount  of  $2,  thereby 
committing  the  crime  of  falsification  of  a 
document  provided  for  and  penalized  under 

Sragraphs  4,  9,  and  7  of  3  3O0  of  the  Penal 
de.  It  further  appears  from  the  abstract 
submitted  by  him  that  the  amount  received 
was  $2.00,  thus  defrauding  the  government 
to  his  personal  advantage  and  gain. 

That  at  different  times  during  the  year 
1904,   in   his  capacity  as  municipal  treas- 


Eduardo  Llantos,  No.  481,063;  ] 
Garcia,  No.  481,044;  Apolinario  Almario, 
No.  339,727;  Cenon  Le.tr*,  No.  339,899; 
Pablo  Cristobal,  No.  339,897;  Luis  Abi,  No. 
339,877;  Leon  Mondea,  No.  839,852:  Lou 
Valdomora,  No.  339,848;  Gregorio  Muling- 
bayan,  No.  339,846;  Ftlemon  Mercado,  No, 
339,840;  Pablo  Samonte,  No.  330,796;  Mari- 
ano Nagano,  No.  339,785;  Vicente  Valdea- 
velta.  No.  339,783;  Juan  Wadis,  No.  338,- 
763;  Mateo  Laguartilla,  No.  339,744;  Fan*- 
tino  Resales,  No.  330,707;  Deogracias  Babia, 
No.  339,701;  Dioniaio  Abad,  No.  839,694; 
Eduardo    Ramillosa,    No.    330,673;    Monioo 
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*  Philippine  Code  had  •sanctioned  this  form. 
It  is  extravagant  to  contend  that  the  en- 
actment would  hive  been  Told  under  the 
laws  of  the  United  States.  Yet  that  la  * 
test.  See  Missouri  v.  Docket?,  191  U.  8. 
106,  171,  48  L.  ed.  133,  134,  24  Sup.  Ct 
Rep.  S3.  The  Bill  of  Bights  for  the  Philip- 
pines, giving  the  accused  the  right  to  de- 
mand the  nature  and  cause  of  the  acousa- 
tion  against  him,  dose  not  fasten  forever 
upon  those  Islands  the  inability  of  the 
seventeenth  century  common  lav  to  under- 
stand or  accept  a  pleading  that  did  not  ex- 
clude every  misinterpretation  capable  of 
occurring  to  intelligence  fired  with  a  desire 
to  pervert. 

We  do  not  feel  called  upon  to  consider 
errors  not  assigned.  See  CNeil  v.  Vermont, 
144  U.  S.  323,  331,  30  L.  sd.  400,  4SS,  12 
Sop.  Ct  Ren.  093. 

Writ  of  error  dismissed. 

Mr.  Justice  Harlan  dissents. 


(107  u.  a  «2) 

JOHN  H.  FLBMISTER,  PUT.  In  Err., 

UNITED  STATES. 

Appeal  — In     criminal    cases  —  Increas- 
ing sentence  in  appellate  tribunal. 

1.  The  supreme  court  of  the  Philippine 
Islands,  upon  reversing  a  judgment  of  the 
court  below  in  a  criminal  case  on  an  appeal 
taken  by  the  accused,  has  jurisdiction  to 
convict  him,  on  the  same  facts,  of  a  different 
offense,  carrying  an  increased  sentence. 
Criminal  law  —  former  Jeopardy  —  con- 
viction of  higher  crime  on  appeal. 

2.  An  accused  is  not  placed  twice  in  jeop- 
ardy for  the  same  offense  within  the  mean- 
ing of  the  act  of  July  1,  1902  (32  Stat,  at 


Mercado,  No.  330,541;  Juan  Puhauan,  No. 
339,010;  Antonio  Eborda,  No.  339,379;  Ciri- 
11a  del  Castillo,  No.  339,375;  Valeria™  de 
Ramos,  No.  339,341;  Mateo  Pecoraa,  No. 
339,313;  Mariano  Valdeavella,  No."3B9,491j 
Benedicto  Valdeavella,  No.  339,490;  Juan 
Mercado,  No.  339,477;  Epifanio  Vellestro, 
No.  339,440;  Marcellno  Cabalsa,  No.  339,- 
499;  Marcelo  Tabirao,  No.  339,905;  Pladdo 
Macadagay,  No.  339,837;  Juan  Valeavella, 
No.  339,004;  Bcrnabe  Yamballa,  No.  330,- 
668;  Leon  Abi,  No.  339,040;  upon  which 
said  certificates  there  appear  to  have  been 
entered  and  collected  by  the  accused  larger 
amounts  than  those  shown  on  their  corre- 
sponding stubs  after  he  had  settled  his  ac- 
counts with  the  provincial  treasurer;  and 
that  the  said  stubs,  or  most  of  them,  con- 
tain erasures,  changes,  and  alterations,  all 
of  which  said  acta  are  punishable  under 
pwagraphs  4,  6,  and  T  of  f  300  of  the 
Penal  Code,  relating  to  the  crime  of  lalsifl- 
sation,  for  the  purpose  of  gain. 


092,  chap.  1309),  |  0,  because  the  s 

me  court  of  the  Philippine  Island*,  up 

reversing  judgment  below  in  a  criminal  case, 


preme  court  of  the  Philippine  Islands,  upon 

•__  judgment  below  in  a  criminal  case, 

an  appeal  taken  by  the  accused^  con- 


victed him,  on  the  saute  tacts,  of  a  different 
offense,  carrying  an  increased  sentence. 
Criminal   taw '—former   Jeopardy  — dis- 
tinct offenses. 

3.  Treating  as  two  different  offenses  as- 
saults on  two  different  individuals  does  not 
place  the  accused  twice  In  jeopardy  for  the 
same  offense,  within  the  meaning  of  the  act 
of  July  1,  1902,  f  S,  area  if  these  assault* 
occurred  very  near  each  other,  in  one  con- 
tinuing attempt  to  defy  the  law.* 

[No.    70.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  reversed  a  conviction  in  the  Court  of 
First  Instance  at  Manila  for  resisting  ar- 
rest, and  convicted  him  of  a  criminal  at- 
tempt against  an  agent  of  the  authorities, 
and  increased  the  sentence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  J.  Bowers  for  plaintiff  In  error. 

Solicitor  General  Hojt  and  Assistant 
Attorney  General  Russell  for  defendant  hi 

"""  f 

"Mr.  Justice  Holme*  delivered  the  opin-» 
ion  of  the  court: 

The  plaintiff  in  error  was  convicted  of  »_ 
criminal  attempt  against  an  agent  of  thejj 
authorities  by  striking  one  Feliciano'Cell-* 
min,  a  policeman,  who  was  trying  to  arrest 
him,  and  by  using  vile,  abusive,  and  threat- 
ening language  to  the  same  officer,  contrary 
to  article  249,  clause  2,  of  the  Penal  Code 
of  the  Philippines.  He  was  sentenced  un- 
der article  260,  which  provides  the  punish- 
ment for  such  attempts.  He  was  convicted 
in  the  court  of  first  instance  of  the  same 
facts,  but  waa  sentenced  under  article  202, 
which  punishes  those  who,  without  being 
included  in  article  249,  should  resist  the 
authorities  or  their  agents.  He  then  ap- 
pealed, whereupon  the  supreme  court  decid- 
ed that  the  offense  fell  within  article  249, 
and  increased  the  sentence.  The  errors  as- 
signed are  that  the  supreme  court  had  no 
jurisdiction  to  Increase  the  sentence,  this 
being  stated  in  various  forms,  and  that 
"the  decision  of  the  court  places  the  accused 
in  jeopardy  for  the  same  offense  according 
to  the  corresponding  provisions  of  J  0  of  the 
act  of  Congress  of  July  1,  1902  [32  Stat 
at  L.  092,  chap.  1309]."  There  is  also  the 
usual  averment  that  the  decision  deprives) 
the  accused  of  his  liberty  without  due  proc- 
ess of  law;  but  that  may  be  passed  over, 
as  there  is  nothing  in  the  record  to  justify 
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would  •mount  to  denial  of  due  process  of 
law.  The  plaintiff  fat  error  iu  convicted 
after  a  foil  trial,  with  all  the  usual  forma, 
upon  a  specific  and  definite  complaint  and 
evidence  warranting  the  result. 

The  objection  to  the  power  of  the  su- 
preme court  to  increase  the  sentence  i"  dis- 
posed of  by  the  recent  decision  in  Trono  t. 
United  State*,  ISO  U.  S.  621,  50  L.  ed.  292, 
20  Sup.  CL  Rep.  121.  The  only  assign- 
ment of  error  that  needi  a  word  I*  that 
which  waa  Intended  to  rely  upon  a  previous 
conviction  that  waa  pleaded  and  put  in  evi- 
dence. This  was  a  conviction  by  a  munici- 
pal court  of  a  violation  of  ordinances  of  the 
city  of  Manila  by  disorderly  conduct,  a 
breach  of  the  peace,  and  the  assault  upon 
one  Domingo  Salvador  at  the  same  time  and 
place  aa  the  aaaault  alleged  in  the  com- 
plaint before  us.  Perhaps  it  should  be  add- 
ed that  a  second  complaint  under  the  ordi- 
nances for  slanderous,  threatening,  and  abu- 
sivo  language  to  Captain  Josg  Crame  of  the 
»*  Manila  police  department  was  dismissed  by 
■  the  municipal  judge  on  tha'ground  that  the 
offense  could  not  be  split  up.  None  of  the 
acta  alleged  in  these  complaints  was  the  as- 
sault upon  Ccliinin,  relied  upon  in  the  pres- 
ent case,  and  it  doe*  not  appear  that  the 
assault  upon  CelEmin  was  relied  on  or 
proved  aa  part  of  the  disorderly  conduct  for 
which  the  plaintiff  in  error  was  punished  In 
the  municipal  court.  It  is  unnecessary  to 
consider  whether  the  same  conduct  could  be 
punished  at  the  same  time  on  the  same 
grounds  by  both  a  superior  and  subordinate 
authority  in  the  same  jurisdiction.  There 
is  nothing  in  the  Philippine  Bill  of  Rights 
that  forbids  assaults  on  two  individuals 
being  treated  aa  two  offenses,  even  if  they 
occur  very  near  each  other,  in  one  con- 
tinuing attempt  to  defy  the  law.  We  can- 
not revise  the  finding  of  the  courts  below 
that  the  two  offenses  were  distinct. 
Judgment  affirmed. 

Mr.  Justice  Harlan  dissent*. 


(207  U.  &  »9) 

VANDAUA  RAILROAD  COMPANY,  PIff. 
in   Err., 


Error  to  state  court  —Federal  question 
—  decision  or  non-Federal  ground. 
The  decision  of  a  state  court  that  the  Fed- 
eral questions  alleged  to  be  involved  in  man- 
damus proceedings,  were  entirely  put  out 
of  the  case  by  the  facta  set  forth  in  the 
return  to  the  alternative  writ,  presenting  a 
question  obviously  not  of  a  Federal  char- 
acter, will  not  bo  reviewed  by  the  Federal 


_      to  justify  a  suspicion  that  the  F 

eral  questions  were  sought  to  be  avoided, 
or  wen  avoided  by  giving  an  unreasonable 
construction  to   the   pleadings. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indian*  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  St,  Joseph  County,  in  that  state, 
awarding  a  peremptory  writ  of  mandamus 
to  compel  a  railroad  company  to  improve  a 
street  crossing.  Dismissed  for  want  of  ju- 
risdiction. 

See  same  case  below,  1S6  Ind.  219,  78  N. 
E.  980. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  Parker,  John  G.  Wil- 
liams, and  Anderson,  Parker,  &  Crabill  for 
plaintiff  in  error. 

Messrs.  L.  T.  Mlobener,  Harry  R. 
Walr,  Frank-  H.  Dunnahoo,  and  W.  W. 
Dudley  for  defendant  in  error.  _ 

*Mr.  Justice  Brewer  delivered  the  opia-* 
ion  of  the  court: 

This  action  waa  commenced  by  the  de- 
fendant in  error  in  the  circuit  court  of  St. 
Joseph  county,  Indiana,  to  compel  the  Terrs 
Haute  A  Logansport  Railway  Company  to 
open  its  tracks  and  yards  within  CalvertS 
street  in  South  Bend,  to-make  the  roadbed? 
conform  to  the  street  grade,  to  plank  the 
crossing  of  the  same,  and  to  make  that 
crossing  safe  and  convenient  for  the  pas- 
sage of  persons  and  vehicles.  While  the 
action  waa  pending  in  the  state  courts  the 
Terra  Rant*  company  and  certain  other 
companies  consolidated  and  formed  a  new 
corporation  under  the  name  of  the  Vandalfa 
Railroad  Company,  which  succeeded  to  all 
the  rights  and  duties  of  the  original  defend- 
ant, carried  on  the  further  litigation,  and  la 
the  plaintiff  in  error. 

Upon  the  complaint  an  alternative  writ 
of  mandamus  waa  issued.  To  this  writ  and 
the  complaint  the  railroad  company  de- 
murred, and  the  demurrer  was  overruled. 
The  company  then  filed  its  return  to  the  al- 
ternative writ,  and  a  demurrer  of  the  plain- 
tiff thereto  waa  sustained.  The  railway 
company  refusing  to  plead  further,  a  per*' 
etnptory  writ  of  mandamus  waa  Issued  as 
prayed  for.  On  appeal  to  the  supreme 
court  of  the  state  the  decision  of  the  circuit 
court  was  affirmed.  IBS  Ind.  219,  78  N. 
E.  980.  Thereupon  this  writ  of  error  waa 
sued  out. 

To  fully 
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canted  a  statement  of  the  matters  set  forth 
In  the  complaint  end  return  i*  necessary. 

The  complaint  alleges  that  on  November 
IB,  1884,  the  city  granted  a  franchise  to 
the  railway  company  to  cross  the  street* 
and  alleys  of  the  city  on  the  express  condi- 
tion that  when  it  did  so  the  roadbed  should 
be  made  to  conform  strictly  to  the  grade 
of  the  street  or  alley  It  crossed,  and  that 
the  defendant  should  so  construct  and  main- 
tain its  road  at  such  crossing  as  to  cause 
the  least  possible  obstruction  to  the  passage 
of  persons  and  vehicles  over  it;  that  the) 
railway  company  accepted  said  franchise 
and  had  ever  since  acted  under  it. 

It  further  described  that  portion  of  the 
street  whose  grade  had  been  established  and 
which  was  occupied  by  the  defendant,  and 
which  it  had  been  notified  to  plank  and  Im- 
prove. 

The  demurrer  to  the  writ  raised  the  ques- 
tion whether  the  action  was  not  founded 
alone  upon  the  contract  created  by  the  fren- 
^  chise,  and  asserted  that  the  duties  of  a  cor- 
es poration,  springing  wholly  cut  of  contract, 
•  cannot  be  enforced  by  writs  "of  mandamus; 
also  whether  the  plaintiff  eould  not  of  it- 
self hare  constructed  the  crossing,  and 
brought  an  action  for  the  cost  thereof  and 
the  penalty ,  as  provided  in  the  ordinance, 
and  thereby  secured  adequate  redress  with- 
out resorting  to  the  extraordinary  remedy 
of  mandamus.  Bnt  obviously  these  mat- 
ters are  of  a  local  nature,  and  present  so 
question  under  the  Federal  Constitution. 

The  return  of  the  defendant  alleged  that 
at  the  time  the  original  franchise  was  grant- 
ed the  place  at  which  the  improvement  of 
the  crossing  was  sought  to  be  compelled  by 
this  action  was  outside  the  limits  of  the 
dty  of  South  Bend;  that  in  1887  it  was  tak- 
en into  the  corporate  limits  of  the  town 
of  Myler,  and  thereafter,  in  1892,  said  town 
of  Myler  was  annexed  to  and  became  a  part 
of  the  city  of  South  Bend;  that  before  this 
annexation,  and  while  the  town  of  Myler 
existed,  certain  parties  filed  with  the  board 
of  trustees  of  that  town  a  petition  for  the 
establishment  of  a  street,  at  first  called 
Elmira,  but  afterwards  Calvert,  street,  over 
the  ground  where  the  plaintiff  now  claims 
said  street  is  located;  that  the  Term  Haute 


the  proceedings  had  for  the  establishment 
of  said  street  and  took  no  part  therein; 
neither  did  it  receive  any  compensation  on 
account  thereof;  that  prior  thereto  that 
company  had  placed  a  trust  deed  on  the 
property,  which,  after  the  attempted  estab- 
lishment of  the  street,  was  foreclosed,  by 
■nit  in  the  United  States  circuit  court  for 
the  state  and  district  of  Indiana,  and  the 
property     purchased     by     one     Joshua     T. 


Brooks,  who  directed  a  conveyance  to  the 
Terrs  Haute  ft  Logansport  Railway  Com- 
pany, the  defendant  herein;  that  neither 
the  trustee  in  said  trust  deed  nor  any  hold- 
er of  bonds  secured  by  it  was  a  party  to  the 
proceeding*  for  the  establishment  of  said 
street,  nor  was  any  notice  of  said  proceed- 
ings given  to  said  trustee  or  any  bondholder, 
nor  did  either  have  any  knowledge  thereof; 
that  no  damages  for  the  opening  of  the 
street  were  assessed  or  tendered  to  either, 
and  that,  at  the  time  of  the  purchase  of  I 
the  property  and  the  payment  of  the*pur-7 
chase  price,  neither  the  purchaser  nor  the 
railroad  company  nor  the  defendant  had 
any  knowledge  of  the  proceedings  to  locate 
and  open  the  said  street.  A  violation  of  the 
14th  Amendment  was  in  terms  claimed,  in 
that  an  appropriation  of  its  property  ac- 
quired by  the  proceedings  in  the  Federal 
court  was  sought  to  be  made  without  com- 
pensation. The  return  further  set  forth 
that,  springing  out  of  these  facta,  there  was 
a  dispute  between  the  railroad  company  and 
the  city  of  South  Bend  as  to  the  validity  of 
the  proceedings  for  the  opening  of  said 
street,  and  that  "on  January  17,  1902,  for 
the  purpose  of  adjusting  and  settling  the 
said  conflicting  claims  of  the  relator,  and 
the  defendant,  the  relator,  acting  by  its 
then  board  of  public  works,  made  and  en- 
tered Into  a  contract  whereby  the  defend- 
ant agreed  to  construct  a  steel  viaduct  above 
and  across  its  track*  at  said  Elmira  street 
where  claimed  by  the  relator,  and  the  relat- 
or agreed  to  construct  the  approaches  there- 
to, and  each  agreed  to  perform  the  other 
agreements  set  forth  in  said  contract,  which 
Is  in  writing  and  which  was  reported  to  the 
common  council  of  said  dty  of  South  Bend, 
which,  by  ordinance  duly  passed  and  enacted, 
ratified  and  approved  eaid  contract.  Said 
ordinance  and  said  contract  are  in  the  fol- 
lowing words  and  figures,  to  wit:  'Ordi- 
nance. An  ordinance  ratifying  a  contract 
between  the  department  of  public  works 
and  the  Terra  Haute  k  Logansport  Rail- 
way. Be  It  ordained  by  the  common  coun- 
cil of  the  dty  of  South  Bend,  that  the  with- 
in contract,  made  on  the  17th  day  of  Jan- 
uary, 1902,  between  the  department  of  pub- 
lic works  and  the  Terre  Haute  h  Logans- 
port Railway  Company,  is  hereby  ratified 
and  approved.  This  agreement  made  this 
17th  day  of  January,  1902,  between  the  city 
of  South  Bend,  by  and  through  its  board  of 
public  works,  and  the  Terre  Haute  *  Lo- 
gansport Railway  Company,  witnesseth,' " 
etc  The  return  further  averred  that  the 
defendant  was  ready  at  all  times  to  con- 
struct the  said  viaduct  according  to  said 
contract  and  ordinance,  but  the  city  had,, 
not  performed  any  of  the  agreements  con-* 
tained'In  said  contract,  to  be  performed  by* 
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ft,  and  that  It  had  not  given  to  the  defend- 
ant any  written  or  other  notice  to  con- 
struct the  viaduct  according  to  the  provi- 
sions of  said  contract. 

In  reference  to  this  retnm  the  supreme 
eourt,  in  Its  opinion,  made  this  statement 
of  the  contention  of  the  parties: 

"Appellant!  counsel  assert  and  argue  an 
insufficiency  of  the  notice  and  return  of 
service  in  the  special  proceedings  of  the 
hoard  of  trustees  of  the  town  of  Myler  for 
the  establishment  of  Elmlra  street;  a  want 
of  notice  to  the  mortgagee  of  the  property 
to  be  appropriated;  and,  in  consequence,  a 
taking  of  property  without  due  process  of 
law,  in  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

"Appellee's  counsel  insist  that  the  only 
question  presented  to  and  considered  by  the 
circuit  court  upon  the  demurrer  to  the  re- 
turn was  the  validity  of  the  agreement 
therein  pleaded.'* 

It  declared  that  the  appellee's  riew  was 
the  correct  one,  and  that  the  only  ques- 
tion to  be  considered  was  the  validity  of  the 
agreement  therein  pleaded.  It  then  pro- 
ceeded to  discuss  its  validity,  holding  that 
it  was  beyond  the  power  of  the  city,  say- 
ing: "The  agreement  entered  into  between 
the  relator  and  the  railway  company  was, 
on  the  part  of  the  city,  an  unwarranted  sur- 
render of  legislative  power  and  control  over 
the  crossing,  and  an  unauthorized  assump- 
tion of  the  burdens  of  another,  and  is  in- 
valid and  void." 

It  is  now  contended  on  the  part  of  the 
defendant  in  error  that  no  Federal  ques- 
tion was  passed  upon  by  the  supreme  court 
of  the  state  and  that,  therefore,  the  writ  of 
error  should  be  dismissed;  while  the  plain- 
tiff in  error  Insists  that  there  are  two  Fed- 
eral questions:  first,  whether  the  state 
court  gave  due  effect  to  the  proceedings  of 
the  Federal  court  in  the  foreclosure  and  sale 
of  the  property  under  the  trust  deed;  and 
second,  whether  the  proceedings  for  the 
opening  of  the  street  were  had  without  no- 
tice to  the  defendant  and  its  predecessor, 
and  so  operated  to  take  private  property 

•  without  compensation.    This  involves  a  con- 

•  slderation  of  the  meaning  and  scope'of  the 
return.  It  Is  true  that  In  that  return  it  is 
alleged  that  no  notice  was  given  to  the 
railroad  company  or  ita  predecessor  or  the 
trustee  in  the  trust  deed  or  any  bondholder, 
and  that  therefore  there  was  no  valid  ap- 
propriation of  the  property  of  the  railroad 
company  to  street  purposes.  It  is  also 
stated  that  by  the  foreclosure  proceedings 
in  the  Federal  eourt  the  full  title  to  the 
property  passed  to  the  defendant, — a  title 
which  in  its  origin  antedated  the  attempt  to 
open  the  street.  But  the  supreme  court 
held  that  these  ware  manly  matters  of  in- 


ducement leading  up  to  the  making  of  the 
contract  for  a  viaduct;  that  they  were  only 
presented  for  the  purpose  of  showing  the 
state  of  the  controversy,  which  was  settled 
between  the  parties  by  the  making  of  this 
alleged  contract  In  other  words,  It  did 
not  pass  upon  the  Federal  questions,  but 
held  that  they  were  put  entirely  out  of 
the  case  by  facts  set  forth  in  the  return, 
presenting  a  question  obviously  not  of  a 
Federal  character. 

Now,  the  construction  of  a  pleading,  the 
meaning  to  be  given  to  its  various  allega- 
tions, and  the  determination  of  the  validity 
of  a  contract  made  by  parties  in  reference 
to  real  estate  in  the  state,  are,  as  a  rule, 
local  questions.  Doubtless  this  court  Is 
not  concluded  by  the  ruling  of  the  state 
court,  and  must  determine  for  itself  whether 
there  Is  really  involved  any  Federal  ques- 
tion which  will  entitle  it  to  review  the  judg- 
ment. Newport  Light  Co.  v.  Newport,  ISI 
U.  8.  S27,  53fl,  38  L.  ed.  259,  202,  14  Sup. 
CL  Rep.  429,  and  cases  cited  in  the  opinion. 
A  case  may  arise  In  which  it  is  apparent 
that  a  Federal  question  is  sought  to  be 
avoided  or  is  avoided  by  giving  an  unrea- 
sonable construction  to  pleadings,  but  that 
is  not  this  case.  Even  if  It  be  conceded 
that  the  conclusion  of  the  supreme  court  of 
the  state  is  not  free  from  doubt,  there  it 
nothing  to  justify  a  suspicion  that  there 
was  any  intent  to  avoid  the  Federal  ques- 
tions. The  construction  placed  by  that 
court  upon  the  pleading  was  a  reasonable 
one.    It  said  in  reference  to  the  matter: 

"The  manifest  theory  of  the  pleader  was 
to  show  that  a  reasonable  and  bona  fide  eoo-5 
troversy  existed  as  to  the  validity  "of  thee 
proceedings  for  the  establishment  of  Elmlra 
street  by  the  board  of  trustees  of  the  town 
of  Myler,  as  an  Inducement  to  and  consid- 
eration for  entering  into  the  compromise 
agreement  pleaded,  and  that  aafd  contract 
having  been  legally  executed  and  not  re- 
scinded, the  railway  company  was  thereby 
absolved  from  the  duty  declared  upon,  to 
construct  and  maintain  a  grade  croesing  at 
the  point  in  controversy.  'A  single  para- 
graph of  answer  cannot  perform  the  double 
function  of  denying  the  cause  of  action,  and 
of  confessing  and  avoiding  it  It  must  be 
one  thing  or  the  other,  but  it  cannot  be 
both;  and  Ita  character,  in  this  respect,  must 
be  determined  from  the  general  scope  of  its 
averments.'  Kimble  v.  Christie,  65  Ind.  140, 
144.  [In  our  opinion]  the  return  under 
consideration  was  intended  to  confess  and 
avoid  the  duty  sought  to  be  enforced,  and 
its  sufficiency  must  be  determined  upon 
that  theory.  This  conclusion  forbids  a  dis- 
cussion of  the  legality  of  the  various  steps 
taken  In  the  proceedings  to  establish  Elmira 
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institutional  quas- 

We  think  It  mint  be  held  that  the  de- 
eution  by  the  Supreme  Court  of  the  state 
was  placed  upon  a  sufficient  non-Federal 
ground,  and  therefore  the  writ  of  error  Is 


(307  TJ.  a.  188) 

OLD  DOMINION  STEAMSHIP  COMPANY; 
Owner  of  the  Steamship  Hamilton,  Peti- 


Gammercs  —  admiralty  —  delusiveness 
of  Federal  power  — validity  of  state 
statute  governing  action  for  marine 
tort. 

1.  Applying  to  a  claim  for  a  death,  on  the 
Ugh  seas,  due  to  a  tortious  collision  of  two 
vessels  belonging  to  Delaware  corporations, 
the  provision  of  DeL  act  of  January  20, 
1886,  as  amended  by  the  act  of  March  0, 
1901,  authorizing  personal  representatives  to 
maintain  an  action  and  recover  damages  for 
a  death  occasioned  by  unlawful  violence  or 
negligence,  does  not  render  such  provision 
repugnant  to  either  the  commerce  or  aumi 
ratty  clauses  ol  the  Federal  Constitution, 
where  Congress  has  not  legislated  upon  the 

Admiralty  —  state  law  as  rule  of  decl- 

2.  The  liability  created  by  Del.  act  of 
January  SB,  1880,  as  amended  by  the  act  of 
March  9,  1901,  in  favor  of  personal  repre- 
sentatives of  a  person  whose  death  is  caused 


tion  of  liability  arising  out  of  a  tortious 
collision  on  the  high  seas  of  vessels  belong- 
ing to  Delaware  corporations. 
Shipping  —  limiting   liability  —  claims 

for  death. 

3.  Personal  representatives  of  a  passenger 
and  of  members  of  a  crew  who  were  drowned 
as  the  result  of  the  collision  of  their  vessel 
with  another  vessel  on  the  high  sess  may  re- 
cover in  full  in  proceedings  for  the  limits' 
tion  of  liability  of  such  other  vessel  the  lia- 
bility created  by  DeL  act  of  January  26, 
1886,  as  amended  by  the  act  of  March  9, 
1901,  in  favor  of  the  personal  represent- 
atives of  a  person  whose  death  is  caused  by 
violence  or  negligence,* 

[No.  71.] 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for  the 
Southern  District  of  New  fork,  allowing 
•tabus  for  loss  of  life  in  proceedings  for  lim- 
s  m  pourt,  ess  Oeat  Dig. 


itation  of  liability  of  a  vessel  for  a  collision 
on  the  high  seas.    Affirmed. 

ne  case  below,  77  C.  0.  A.  ISO,  146 
Fed.  724. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Harrington  Putnam,  Henry  BL 
Mattison,  and  Wing,  Putnam,  it  Burting- 
ham  for  petitioner. 

Messrs.  J.  Parker  Kirlln,  George 
Whitetteld  Betts,  Jr.,  John  M.  Woolsey, 
Howard  M.  Long,  and  Hunt,  Hill,  &  Betts 
for  respondents.  m 

*Mr.  Justice  Holmes  delivered  the  opin-» 
ion  of  the  court: 

This  is  a  proceeding  for  the  limitation  of 
liability  of  the  steamship  Hamilton  in  re- 
ipect  of  a  collision  on  the  high  seas  with  the 
steamship  Saginaw,  in  which  the  Saginaw 
was  sunk  and  her  chief  mate  and  some  of 
her  crew  and  passengers  were  drowned.  It 
is  found,  and  not  disputed,  that  both  ves- 

i  to  blame.  Both  vessels  belonged 
to  corporations  of  the  state  of  Delaware.  A 
statute  of  that  state,  after  enacting  that  ac- 
tions for  injuries  to  the  person  shall  not 
abate  by  reason  of  the  plaintiff's  death,  pro- 
vides that,  "whenever  death  shall  be  occa- 
sioned by  unlawful  violence  or  negligence, 
and  no  suit  be  brought  by  the  party  injured 

r  damages  during  his  or  her  life, 
the  widow  or  widower  of  any  such  deceased 
person,  or,  if  there  be  no  widow  or  widower, 
the  personal  representatives,  may  maintain 
an  action  for  and  recover  damages  for  the 
death  and  loss  thus  occasioned."  Act  of  Jan-  § 
uary  26,  1886,  as  amended*by  act  of  March  > 
1,  1901.  Delaware  Laws  1901,  vol.  31,  p. 
500.  On  the  strength  of  this  statute  the  rep- 
resentatives of  a  passenger  and  of  three  of 
filed  claims,  and  the  claims  wen 
allowed  by  the  district  court  (see  134  Fed. 
95,  139  Fed.  906)  and  afterwards  by  the 
circuit  court  of  appeals  (77  C.  C.  A.  150, 146 
Fed.  724).  A  certiorari  was  granted  by 
this  court  to  settle  the  question,  as  stated 
by  the  petitioner,  whether  the  Delaware 
statute  applies  to  a  claim  for  death  on  the 
high  seas,  arising  purely  from  tort,  in  pro- 
ceedings in  admiralty.  Incidentally  the 
right  of  representatives  of  the  crew  of  the 
Saginaw  to  recover  their  claims  in  full 
against    the    Hamilton   also    has    been    dis- 

Apart  from  the  subordination  of  the  state 
of  Delaware  to  the  Constitution  of  the 
United  States,  there  Is  no  doubt  that  It 
would  have  had  power  to  make  Its  statute 
applicable  to  this  case.  When  ao  applied, 
the  statute  governs  the  reciprocal  liabilities 
of  two  corporations,  existing  only  by  virtue 
of  the  laws  of  Delaware,  and  permanently 
within  Its  jurisdiction,  for  the  consequences 
of  conduct  set  in  motion  by  them  there,  op- 
t*1  14,  SUpalng.  I  Mt 
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•rating  outside  tlia  territory  of  the  state,  it 
la  true,  but  within  no  other  territorial  juris- 
diction. If  confined  to  corporations,  the 
state  would  have  power  to  enforce  its  law  to 
the  extent  of  their  property  in  every  ease. 
Bnt  the  same  authority  would  exist  as  to 
citizens  domiciled  within  the  state,  even 
when  personally  on  the  high  seas,  and  not 
only  could  be  enforced  by  the  state  in  case 
of  their  return,  which  their  domidl  by  its 
very  meaning  promised,  but,  In  proper  cases, 
would  be  recognized  in  other  jurisdictions 
by  the  courts  of  other  states.  In  short,  the 
bare  fact  of  the  parties  being  outside  the 
territory,  in  a  place  belonging  to  no  other 
sovereign,  would  not  limit  the  authority 
of  the  state,  aa  accepted  by  civilized  theory. 
Ho  one  doubts  the  power  of  England  or 
France  to  govern  their  own  ships  upon  the 
high  seas. 

The  first  question,  than,  is  narrowed  to 
whether  there  is  anything  in  the  structure 
of  the  national  government  and  under  the 
©  Constitution  of  the  United  States  that  takes 
»  awayor  qualifies  the  authority  that  other- 
wise Delaware  would  possess, — a  question 
that  seems  to  have  been  considered1  doubtful 
in  Butler  v.  Boston  &  B.  S.  S.  Co.  130  U.  S. 
527,  568,  82  L.  ed.  1017,  1024,  9  Sup.  Ct 
Sep.  612.  It  has  two  branches;  First, 
whether  the  state  law  is  valid  for  any  pur- 
pose; and,  next,  whether,  if  valid,  It  will  be 
applied  in  the  admiralty.  We  will  take 
them  up  in  order. 

The  power  of  Congress  to  legislate  upon 
the  subject  has  been  derived  both  from  the 
power  to  regulate  commerce  and  from  the 
clause  in  the  Constitution  extending  the  ju- 
dicial power  to  "all  cases  of  admiralty  and 
maritime  jurisdiction."  Art.  8,  t  2.  130 
U.  8.  557.  The  doubt  in  this  case  arises  as 
to  the  power  of  the  states  where  Congress 
has  remained  silent. 

That  doubt,  however,  cannot  be  serious. 
The  grant  of  admiralty  jurisdiction,  fol- 
lowed and  construed  by  the  judiciary  act  of 
1789  [1  Stat,  at  L.  77,  chap.  20,  |  S],  "sav- 
ing to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy  where  the  common  law 
is  competent  to  give  ft"  (Rev.  Stat,  f  583, 
cl.  B,  U.  S.  Comp.  Stat.  1901,  p.  457),  leaves 
open  the  common-law  jurisdiction  of  the 
state  courts  over  torts  committed  at  sea. 
This,  we  believe,  always  baa  been  admitted. 
Martin  v.  Hunter,  1  Wheat.  304,  837,  4  L. 
ed.  07,  106;  The  Hine  v.  Trevor  (The  Ad. 
Blue  v.  Trevor)  4  Wall.  555,  571,  IB  L.  ed. 
451,  456;  Leon  v.  Galceran,  II  Wall.  185, 
20  L.  ed.  74;  Manchester  v.  Massachusetts, 
130  U.  8.  240,  262,  86  L.  ed.  169,  16S,  11 
Sup.  CL  Rep.  559.  And  aa  the  state  courts 
In  their  decisions  would  follow  their  own 
notions  about  the  law  and  might  change 
them  from  time  to  time,  it  would  be  strange 


if  the  state  might  not  make  changes  by  Ha 
other  mouthpiece,  the  legislature.  The  same 
argument  that  deduces  the  legislative  power 
of  Congress  from  the  jurisdiction  of  the  na- 
tional courts,  tends  to  establish  the  legisla- 
tive power  of  the  state  where  Congress  has 
not  acted.  Accordingly,  it  has  been  held 
that  a  statute  giving  damages  for  death 
caused  by  a  tort  might  be  enforced  in  a 
state  court,  although  the  tort  waa  committed 
at  sea.  American  8.  B.  Co.  v.  Chase,  10 
Wall.  622,  21  L.  ed.  360.  So  far  as  the  ob- 
jection to  the  state  law  fs  founded  on  the 
admiralty  clause  in  the  Constitution,  it 
would  seem  not  to  matter  whether  the  acci- 
dent happened  near  shore  or  in  mid-ocean, 
notwithstanding  some  expressions  of  doubts 
same  conclusion  was  reached  in  *^fcDon-  * 
aid  v.  Mallory,  77  N.  T.  646,  33  Am.  Rep. 
664,  where  the  death  occurred  on  the  high 
Sherlock  v.  Ailing,  93  U.  S.  W,  28  L, 
ed.  819,  reinforces  Chase's  Case,  and  an- 
swers any  argument  based  on  the  power  of 
Congress  over  commerce,  aa  to  which  we 
hardly  need  refer  also  to  Cooley  v.  Port  War- 
dens, 12  How.  299,  13  L.  ed.  906;  Ex  parte 
McNeil,  13  Wall.  236,  20  L.  ed.  624;  Wil- 
v.  MoNamee,  102  U.  S.  672,  20  L.  ed. 
234;  and  Homer  Ramsdell  Transp.  Co.  v.  La 
Compagnie  Generate  Transatlantique,  182  U. 
S.  406,  46  L.  ed.  1166,  21  Sup.  CL  Rep.  831, 
concerning  state  pilotage  laws. 

The  jurisdiction  commonly  expressed  in 
the  formula  that  a  vessel  at  sea  is  regarded 
as  part  of  the  territory  of  the  state  waa 
held,  upon  much  consideration,  to  belong  to 
Massachusetts,  so  far  aa  to  give  preference 
to  a  judicial  assignment  in  insolvency  of 
such  a  vessel  over  an  attachment  levied  im- 
mediately upon  her  arrival  at  New  York,  in 
Crapo  v.  Kelly,  10  Wall.  010,  21  L.  ed.  430. 
That  decision  waa  regarded  as  necessitating 
the  conclusion  reached  in  McDonald  v.  Mal- 
lory, supra.  Other  instances  of  state  regu- 
lation are  mentioned  In  The  City  of  Nor- 
walk,  66  Fed.  OS,  106;  bnt  without  further 
recapitulation  of  the  authorities,  we  are  of 
opinion  that  the  statute  Is  valid.  See  Work- 
man  v.  New  York,  179  U.  B.  662,  663,  45 
L.  ed.  314,  321,  21  Sup.  CL  Rep.  212.  We 
should  add,  what  has  been  assumed  thus 
far,  aa  It  had  to  be  aaaumed  in  order  to 
raise  the  question  discussed,  that  we  con- 
strue the  statute  as  intended  to  govern  all 
cases  which  it  is  competent  to  govern,  or,  at 
least,  not  to  be  oonfined  to  deaths  occa- 
sioned on  land.  McDonald  v.  Mallory,  su- 
pra. If  it  touches  any  case  at  sea,  it  con- 
trols this.  See  The  Belgenland  (The  Bet 
genland  v.  Jensen)  114  U.  &  365,  370,  2f 
L.  ed.  162,  167,  S  Sup.  CL  Kep.  SOU.  Wheth- 
er it  is  to  be  taken  to  offer  a  similar  lia- 
bility of  Delaware  owners  to  foreign  sub- 
jects (Mulhall  ▼.  Fallon,  176  Man.  206,  54 
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LJLA.  631.  79  Am.  St.  Rep.  309,  57  N.  E. 
886)  need  not  be  determined  now. 

We  paw  to  the  other  branch  of  the  first 
question, — -whether  the  state  law,  being  val- 
id, will  be  applied  in  the  admiralty.  Being 
valid,  it  created  an  ahligalia, — a  personal 
liability  of  the  owner  of  the  Hamilton  to 
the  claimant*.  Slater  v.  Mexican  Nat.  R. 
Co.  194  TJ.  8.  120,  126,  48  L.  ed.  900,  90S, 
24  Sup.  Ct  Rep.  381.  This,  of  course,  the 
admiralty  would  not  disregard,  but  would 
5  respect  the  right  when  brought  before  It  in 
■  any  legitimate  way.  Ex  parte  *McNi  el,  13 
Wall.  230,  243,  20  L.  ad.  624,  626.  It  might 
not  give  a  proceeding  in  rem,  since  the  stat- 
ute does  not  purport  to  create  a  lien.  It  might 
give  a  proceeding  in  personam.  The  Corsair 
(Barton  v.  Brown)  146  U.  S.  335,  347,  36 
L.  ed.  727,  731,  12  Sup.  Ct  Rep.  949.  If  it 
gave  the  latter,  the  result  would  not  be,  ae 
suggested,  to  create  different  laws  for  dif- 
ferent districts.  The  liability  would  be  reo- 
ognized  in  all.  Nor  would  there  be  produced 
any  lamentable  lack  of  uniformity.  Courts 
constantly  enforce  rights  arising  from  and 
depending  upon  other  laws  than  those  gov- 
erning the  local  transactions  of  the  Juris- 
diction in  which  they  sit.  But  we  are  not 
concerned  with  these  ton  si  derations.  In  this 
ease  the  statutes  of  the  United  States  have 
enabled  the  owner  to  transfer  its  liability 
to  a  fund  and  to  the  exclusive  jurisdiction 
of  the  admiralty,  and  it  has  done  so.  That 
fund  la  being  distributed.  In  such  circum- 
stances all  claims  to  which  the  admiralty 
does  not  deny  existence  must  be  recognized, 
whether  admiralty  liens  or  not.  This  is  not 
only  a  general  principle  (Andrews  v.  Wall, 
8  How.  668,  673,  11  L.  ed.  720,  731 ;  The 
J.  E.  Rumbell,  146  U.  5.  1,  16,  37  L.  ed.  345, 
S48,  IS  Sup.  Ct  Hep.  498;  admiralty  rule 
.43;  The  Galam,  2  Moore  P.  C.CN.3,  210, 
236),  but  is  the  result  of  the  statute  which 
provides  for,  as  well  as  limits,  the  liability, 
and  allows  it  to  be  proved  against  the  fund 
(The  Albert  Dumois,  177  U.  S.  240,  260,  44 
L.  ed.  761,  762,  SO  Sup.  Ct  Rep.  69G.  See 
Workman  v.  New  York,  179  U.  S.  6S2,  663, 
46  L.  ed.  314,  321,  21  Sup.  Ct  Rep.  212). 
The  second  question  concerns  the  right  of 
the  representatives  of  the  crew  to  recover 
their  claims  in  full.  There  is  a  faint  sug- 
gestion that  the  mate  of  the  Saginaw  was 
negligent;  but  on  this  point  we  shall  not  go 
behind  the  findings  below.  The  main  objec- 
tion is  that  the  statute  allows  a  recovery 
beyond  the  maintenance  and  support  which 
were  declared  in  The  Osceola,  189  U.  8.  168, 
176,  47  L.  ed.  760,  764,  23  Sup.  Ct  Rep.  483, 
to  be  the  limit  of  a  seaman's  rights  against 
his  own  vessel  when  injured  by  the  negli- 
gence of  the  master  or  a  fellow  servant  on 
Us  ship.    But  the  question  here  regards  the 


owners  of  the  Saginaw  doe*  not  affect  the 
case.  Erie  R.  Co.  v.  Erie  &  W.  Transp.  Co. 
204  U.  S.  220,  228,  61  L.  ed.  460,  463,  27 
Sup.  Ct  Rep.  246,  Neither  does  the  Barter  ^ 
act,  even  if  its  terms  could  be  extended  toe 
personal  injuries  and  lass  of  life.  The*Chst-» 
tahoochee,  173  U.  S.  640,  43  L.  ed.  801,  1ft 
Sup.  Ct  Rep.  4S1.  Neither  does  the  negli- 
gence of  the  Saginaw.  The  Atlas  (Phcenix 
Ins.  Co.  v.  The  Atlas)  93  D.  8.  802,  23  L. 
ed.  863. 

We  are  of  opinion  that  all  the  claimant* 
are  entitled  to  the  full  benefits  of  a  statute 
"granting  the  right  to  relief  where  other- 
wise it  could  not  be  administered  by  a  mari- 
time court"  Workman  v.  New  York,  17» 
U.  S.  562,  663,  46  L.  ed.  314,  321,  21  Sup. 
Ct  Rep.  212. 

Decree  affirmed. 


(»T  D.  B.  386) 

WATER,  LIGHT,  k  GAS  COMPANY  OF 
HUTCHINSON,  KANSAS,  Appt, 

CITY  OP  HUTCHINSON  et  al.  (No.  63.) 


CITY  OF  HUTCHINSON  et  al  (No.  54.) 

Municipal  corporations  —  powers  — 
grant  of  exclusive  franchise. 
Municipal  power  to  grant  an  exclusive 
franchise  cannot  be  deduced  from  provisions 
of  the  Kansas  statutes  conferring,  inter  olio, 
power  to  provide  for  the  general  welfare, 
and  to  enable  the  municipality  to  construct 
tester  and  lighting  plants  of  its  own,  or  to 
make  contracts  with  any  person  or  com- 
pany for  such  purposes,  and  giving  such 
person  or  company  the  privilege  of  furnish' 
ing  light  for  streets,  lanes,  or  alleys  for  any 
length  of  time  not  exceeding  twenty -one 
years, — especially  where  the  section  most 
relied  upon  as  conferring  this  power  had 
been  so  amended  before  its  attempted  exer- 
cise as  to  omit  the  words  "the  exclusive 
privilege," 

[Nos.  63,  64.] 


APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  decrees  dismissing,  on  demur- 
rer, bills  to  enjoin  a  city  from  interfering 
with  an  alleged  exclusive  lighting,  heating, 
and  waterworks  franchise.  Affirmed. 
See  same  ease  below,  144  Fed.  266, 

Statement  by  Mr.  Justice   McKennat 
The   ultimate  question   in  these   cases  Is 
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the  validity  of  ordinance  No.  408  of  the  city 
of  Hutchinson,  which  took  effect  March  17, 
1897,  and  by  which  the  Water,  Light,  * 
Gas  Company  claims  to  have,  for  the  period 
of  twenty  yean  from  such  date,  the  exclu- 
sive right  and  privilege  of  supplying  the 
city  and  its  Inhabitants  with  water,  and 
with  light,  beat,  and  power  by  means  of 
electricity  and  gas. 

On  the  10th  of  December,  1006,  the  city 
enacted  and  published  ordinance  No.  651, 
granting  permits  to  Emerson  Carey  and  oth- 
ers, their  successors  and  assigns,  to  con- 
struct and  operate  a  street  railway  in  and 
along  the  streets  of  the  city,  and  to  con- 
struct and  operate  electric  and  gas  plants 
for  the  purposes  for  which  electricity  may 
be  used. 
s  These  suit*  were  brought  to  command  the 
<grity  and  these  claiming  under  ordinance  No. 
•  601,  to  "desist  from  doing  any*aets  or  ex- 
ercising any  pretenses  of  right  to  act"  under 
the  ordinance  which  will  in  anywise  affect 
the  exclusive  right  of  the  Water,  Light,  ft 
Gas  Company  "to  furnish  the  city  and  its 
inhabitants  with  electric  or  gas  light  for 
lighting  and  heating  purposes  or  power,  ex- 
cept for  street  cars  and  electric  railways, 
and  also  from  making  or  proceeding  to  make 
any  contract  for  furnishing  light  or  gas  to 
said  city  and  its  inhabitants"  until  the  ex- 
piration of  the  "franchises  and  contracts" 
of  that  company. 

The  cases  went  off  on  demurrers  to  the 
bills.  The  circuit  court,  assuming  that  or- 
dinance No.  402  was  exclusive  in  its  terms 
and  was  intended  to  be  so  by  the  city,  held 
that  the  city  did  not  possess  the  power, 
either  Inherent  or  under  the  law  of  its  crea- 
tion, to  make  a  contract  binding  and  ex- 
clusive of  all  others,  and  entered  decrees  dis- 
missing the  bills.     144  Fed.  256. 

The  facts  are:  In  1886  the  city  granted 
to  the  Holly  Manufacturing  Company,  its 
successors  and  assigns,  an  exclusive  right  to 
build  and  operate  waterworks  for  twenty 
years.  The  company  erected  and  operated 
the  works  until  the  subsequent  assignment 
of  its  rights. 

In  the  same  year  the  city  granted  to  the 
Interstate  Gas  Company  the  right  to  erect 
and  maintain  gas  works  for  the  period  of 
twenty-one  years;  and  In  1886  granted  to 
Drake  and  Orton  the  right  for  the  period  of 
twenty  years  to  construct  and  operate  an 
electric  light  plant.  The  latter  right,  and 
those  granted  to  the  two  companies,  passed 
by  successive  assignments,  with  the  knowl- 
edge and  consent  of  the  city,  to  the  Water, 
Light,  ft  Power  Company,  and  existed  in  that 
company  at  the  time  of  the  passage  of  ordi- 
nance No.  402. 

The  various  companies  expended  in  the 
aggregate  on  the  construction  of  their  plants 


and  equipment  (400,000,  to  secure  which 
the  Hutchinson  Water,  light,  ft  Power  Com- 
pany executed  a  mortgage  upon  all  the  wa- 
ter, light,  and  gas  rights  and  franchises  and 
properties.  t. 

Subsequently,  the  city  became  financially  % 
embarrassed,  so'that  before  the  year   I8B7  * 
it  had  become  indebted  for  hydrant  rentals 
In  the  sum  of  $12,800  in  excess  of  its  ability 

On  account  of  this  default  of  the  city  the 
company  became  embarrassed  and  hindered 
in  the  payment  of  interest  on  its  mortgage, 
and  its  mortgage  bondholders  took  posses- 
sion of  its  property,  and  operated  the  plant 
during  the  year  1806  and  until  the  read- 
justment of  its  affairs  in  the  spring  of  1897, 
resulting  in  the  passage  of  ordinance  No. 
402. 

By  reason  of  its  embarrassment  the  com- 
pany found  It  expedient  to  scale  down  its 
bonded  indebtedness  and  secure  a  new  fran- 
chise from  the  city,  and  in  consideration  of 
securing  the  same,  and  the  readjustment  of 
the  contract  obligations  between  the  com- 
pany and  the  city,  the  bondholders  agreed  to 
reduce  and  scale  down  their  mortgage  in* 
debtedness  from  $400,000  to  $212,500. 

On  March  5,  1897,  at  the  earnest  and  re- 
peated solicitation  of  the  city,  and  In  con- 
sideration of  its  inability  to  discharge  Its 
past  indebtedness  to  the  company  and  to  pay 
the  current  indebtedness  thereafter,  the  com- 
pany agreed  with  the  city  to  remit  one  half 
of  the  indebtedness  then  due;  that  is,  to 
scale  it  down  to  $6,400,  and  to  reduce  the 
sum  thereafter  annually  payable  for  hy- 
drant rental  from  $12,800  to  $0,000  for  the 
years  of  the  contract,  and  to  reduce  the 
rental  for  hydrants  thereafter  located  from 
$00  to  $36,  and  reduce  the  number  of  hy- 
drants from  twelve  to  tan  per  mile.  These  . 
and  abatements  were  made  on 


the  condition  of  a  renewal  and  extension  of 
the  franchise  and  contract  rights  of  the 
company.  And  the  city  was  to  have,  what 
it  did  not  have  before,  the  right  to  purchase 
or  otherwise  acquire  the  light  and  gas  prop- 
erties at  any  time  after  ten  years  from  the 
date  of  the  renewal  and  adjustment.  In 
view  of  these  considerations  and  in  pursu- 
ance of  them  the  city  passed  ordinance  No. 
402,  to  take  effect  March  17,  1897,  and  by 
that  ordinance  "granted  to  the  company,  its 
successors  and  assigns,  for  the  period  of 
twenty  years  from  said  date,  the  exclusive  _ 
privilege  of  supplying  the  city  and  its  in-S 
habitants  with  the  public  utilities  of 'water,  • 
light,  heat,  and  power  by  means  of  electric 
current  and  gas."  But  it  was  agreed  that 
the  right  for  furnishing  electric  current  or 
power  should  not  be  exclusive  as  to  or  for 
the  operation  of  street  railways,  nor  exclu- 
sive as  to  any  person  residing  in  the  city,  or 
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any  company  doing  business  therein  manu- 
facturing gas  or  electricity  for  hli  or  1U 
own  use  for  light  or  fuel.  A  copy  of  the  or- 
dinance wm  attached  to  and  made  part  of 
the  bill.  The  concessions  and  abatement* 
would  not  have  been  made  by  the  company 
except  for  the  consideration  of  the  exclusive 
rights  and  privileges  granted;  and  the  total 
of  the  reductions  of  monetary  demands  mads 
for  what  was  due  and  to  become  due  for  the 
period  the  water  franchise  had  to  run 
amounted  to  {60,240,  which  the  company 
remitted  from  its  contract  rights  and  de- 
mands against  the  city.  The  mortgage  bond- 
holders of  the  Water,  Light,  ft  Power  Com- 
pany, for  the  purpose  of  effectuating  the 
promises  and  agreements  between  the  com- 
pany and  the  city  contained  in  ordinance 
No.  402,  scaled  down  their  indebtedness  from 
(400,000  to  (212,600,  and  canceled  their 
mortgage,  and  accepted  a  substitute  mort- 
gage on  the  property,  franchise,  and  con- 
tracts and  on  its  income  of  $212,600. 

The  Water,  Light,  ft  Power  Company,  on 
the  4th  of  October,  1002,  sold  and  trans- 
ferred to  the  Water,  Light,  ft  Gas  Company, 
the  complainant,  all  of  its  property  rights 
and  franchise,  and  complainant  has  since 
that  date  been  in  possession  of  the  same,  and 
In  the  fulfilment  of  the  duties  and  obliga- 
tions imposed  on  it  by  its  purchase  and  said 
ordinance  liabilities  with  the  consent  of  the 
city,  and  the  city  has  ratified  and  approved 
the  same,  and  contracted  and  dealt  with  the 
complainant  as  the  successor  of  the  Water, 
Light,  ft  Power  Company.  The  Water, 
Light,  ft  Gas  Company  has,  since  its  pur- 
chase, expended  large  sums  of  money  in  the 
improvement  and  enlargement  of  its  prop- 
erties and  the  service  rendered  by  it,  and 
has,  under  the  direction  and  order  of  the 
city,  extended  its  water  mains  and  placed 
_  hydrants  upon  such  extensions,  and,  as 
»  agreed  by  it,  has  reduced  the  number  of  hy- 
*  dranta  on 'its  extended  mains  from  twelve 
to  tan  per  mile,  and  generally  has  complied 
with  the  orders  and  requests  of  the  city, 
whether  or  not  under  the  ordinance  No.  402 
ft  was  required  to  comply  with  such  or- 
ders, all  of  which  was  done  in  reliance  on 
toe  obligations  of  the  city  and  its  good 
faith  in  currying  out  all  the  terms  and  con- 
ditions and  provisions  of  ordinance  No.  402; 
but  the  city,  notwithstanding,  through  its 
mayor  and  eouncilmen,  on  or  about  the  ISth 
of  December,  1905,  enacted  and  published 
ordinance  No.  6S1,  by  which  it  assumed  to 
grant  to  Emerson  Cary  and  others  the  right 
and  privilege,  for  the  term  of  twenty  years 
thereafter,  of  establishing  and  operating  In 
the  city  a  plant  and  appliances  for  the  man- 
ufacture and  sale  to  the  city  and  Its  inhab- 
itant* of  electric  light  and  power  and  manu- 


factured and  natural  gas,  with  the  right 
ami  privilege  to  lay  and  construct  gas  mains 
and  pipes  and  erect  poles  and  wires  and  all 
other  things  necessary  to  the  maintenance 
of  said  public  service  In  the  streets,  alleys, 
and  public  places  of  the  city,  in  opposition 
to  the  business  of  complainant. 

It  is  alleged  that  ordinance  No.  402  con- 
stitutes a  contract  between  the  city  and  the 
complainant  in  respect  to  all  the  rights  se- 
cured, and  in  particular  in  respect  to  the 
exclusive  rights  and  privileges  thereby  con- 
ferred, and  that  the  city,  by  and  through  or- 
dinance No.  6S1,  illegally  and  inequitably 
impairs  the  same,  in  violation  of  the  provi- 
sions of  the  Constitution  of  the  United 
States,  which  forbids  the  impairment  of  the 
obligation  of  contracts  by  the  several  states 
of  the  Union. 

Neither  the  city  nor  any  of  the  grantees 
in  ordinance  No.  651  have  paid  or  tendered 
complainant  the  monetary  abatement,  or  the 
reductions  and  concessions  paid  or  secured 
to  the  city  in  consideration  of  the  enact- 
ment of  ordinance  No.  402,  or  to  secure  com- 
plainant from  loss  from  the  competition  of 
the  rival  public  service  association  or  com- 
pany. At  the  time  the  public  service  enter- 
prises  were  undertaken  by  the  grantors  of 
complainant  the  city  of  Hntchinson  had 
about  6,000  inhabitants,  and,  at  the  time 
complainant  succeeded  to  their  rights,  about 
10,000;  and  at  both  of  said  times  It  would* 
have  been  *  impossible,  and  is  now  ImpossI-  * 
ble,  to  maintain  rival  or  competing  com- 
panies in  the  city  so  as  to  enable  either  to 
earn  a  fair  and  reasonable  income  on  the 
cost  of  their  respective  properties,  and  at 
none  of  the  times  when  the  complainant  or 
its  granton  undertook  the  work  of  furnish- 
ing said  public  necessities  would  it  or  they 
have  done  so  without  being  secured  in  the 
enforcement  thereof  for  a  reasonable  tuns 
against  the  competition  of  rival  companies 
nor  could  the  large  sums  of  money  have  been 
obtained  therefor  except  under  like  secu- 
rity. The  company  has  not,  up  to  this  time, 
and  will  not  for  many  years  to  come,  hare 
secured  the  repayment  of  the  purchase  price 
of  said  public  service  and  the  cost  of  the 
betterments,  extensions,  and  improvements. 

The  company  alleges  that  it  does  not  seek 
to  prevent  the  granting  by  the  city  of  a 
franchise  or  contract  for  the  erection  and 
maintenance  of  an  electric  railway  in  the 
city  or  elsewhere. 

An  injunction  was  prayed  against  the  do- 
ing or  exercising  any  pretenses  of  right  un- 
der ordinance  No.  051  which  would  In  any 
way  affect  the  exclusive  rights  of  the  com- 
pany to  furnish  electricity  and  gas  for  light- 
ing and  heating  purposes. 
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Messrs.  John  P.  Dillon,  Frank  Doater, 
Harry  Hubhard,  Houston  Whiteside,  and 
Howard  8.  Lewis  for  appellant. 

Messrs.  Max  Fsm,  O.  M.  Williams,  A. 
„  C  Malloy,  and  F.  P.  Prfgg  for  appellees. 

*    *  Mr.  Justice  McEennn  delivered  the  opin- 
ion of  the  court: 

The  circuit  court  assumed  that  ordinance 
No.  402  was  in  terms  exclusive  and  was  in- 
tended to  be  made  so  by  the  city.  We  shall 
assume  the  same  thing.  Indeed,  it  would 
be  impossible  to  decide  otherwise.  It  re- 
cites that  the  Hutchinson  Water,  Light,  & 
Power  Company  "is  the  owner  of  certain  ex- 
clusive franchises  and  contracts  with  tbe 
city  of  Hutchinson,"  under  which  it  has  ex- 
pended large  sums  of  money,  and  that  the 
city  "is  desirous  of  modifying  and  changing 
•aid  franchise  and  contracts  to  the  advan- 
tage of  said  city  of  Hutchinson,  without 
canceling  or  abridging  any  of  the  rights  or 
privileges  Tested  in  said  company,"  and  that, 
therefore,  in  consideration  of  the  surrender 
of  all  existing  contracts  and  franchises,  ex- 
cept as  therein  specified,  "there  is  hereby 
given  and  granted"  to  the  company,  "its  aue- 
eeuora  or  assigns,  the  omoliunve  right  and 
privilege*  for  the  term  of  twenty  years  from 
a  the  date  of  the  passage  and  approval  of  this 
P  ordinance,  of  "supplying  the  city  of  Hutchin- 
son, Reno  county,  Kansas,  and  the  inhabit- 
ants thereof,  by  a  system  of  waterworks, 
with  water  .  .  ■  with  electric  current 
for  electric  light  and  power,  and  for  all  oth- 
er purposes  for  which  electric  current  may 
be  used,  except  power  for  tbe  operation  of 
street  railways."  The  elty,  it  is  clear,  in  ex- 
press terms  and  for  consideration  received, 
granted  exclusive  rights.  The  power  of  the 
city  to  do  this  is  denied,  and  this  makes  the 
question  in  the  case.  The  circuit  court  ruled 
against  the  existence  of  the  power,  applying 
to  the  statutes  conferring  power  upon  the 
municipalities  of  the  state  the  rule  of  strict 
construction.  Tbe  ruling  is  challenged  by 
appellants,  and  it  fs  contended  that  the  gen- 
eral welfare  clause  and  "the  municipal  pow- 
er to  lurnfsh  light  carries  with  It  the  obli- 
gation to  enter  into  all  contracts  and  to  ex- 
ercise all  subsidiary  powers  which  the  cir- 
cumstances of  the  case  require."  And  it  ie 
further  contended  that,  in  Kansas,  statutes 
delegating  to  cities  the  power  to  furnish 
light  and  water  have  been  liberally  cc 
■trued  by  tbe  supreme  court  of  the  state. 

That  grants  to  municipal  corporations, 
like  grants  to  private  corporations,  are  sub- 
ject to  the  rule  of  strict  construction,  was 
announced  by  this  court  In  Detroit  Citizens' 
Street  H.  Co.  v.  Detroit  R.  Co.  171  U.  S.  48, 
49  L.  ad.  97,  18  Sup.  Ct  Rep.  722,  follow- 
ing and  applying  the  doctrine  of  previous 
oases.    It  was  said  that  the  power  to  grant 


exclusive  privilege  must  be  expressly 
given,  or,  if  Inferred  bom  other  powers, 
it  be  indispensable  to  them,  and  that  this 
principle  was  firmly  fixed  by  authority.  Bee 
also  Dill.  Mud.  Corp.  4th  ed.  |  80,  The 
case  was  concerned  with  a  grant  to  a  street 
railway,  and,  in  the  argument  of  the  cases 
at  bar,  a  distinction  is  asserted  between  an 
exclusive  privilege  to  occupy  the  surface  of 
streets  and  interfere  with  "a  matter  of  corn- 
right,"  and  a  privilege  to  use  the  streets 
below  the  surface  "as  incidental  only  and 
subsidiary  to  the  performance  of  a  contract 
pertaining  to  another  matter;"  and  on  this 
distinction,  it  is  argued,  the  "first  must^ 
show  an  express  grant  of  authority"  to  make  jj 
the  right  exclusive,* but  that  the  second  is* 
not  limited  by  ouch  requirement.  The  dis- 
tinction is  only  one  of  degree,  and  has  not 
been  considered  as  varying  the  application 
of  the  rule  of  construction  announced.  In 
Freeport  Water  Co.  v.  Freeport,  180  U.  S. 
6BB,  48  L.  ed.  683,  21  Sup.  Ct.  Rep.  497,  a 
statute  of  Illinois  was  considered  which 
gave  power  to  cities  and  villages  to  provide 
for  tbe  supply  of  water  at  such  rates  as 
might  be  fixed  by  ordinance  and  for  a  pe- 
riod not  exceeding  thirty  years.  And  pass- 
ing upon  these  provisions  as  constituting  a 
contract  precluding  a  change  of  rates  from 
time  to  time,  we  said:  The  rule  which 
governs  interpretation  in  such  cases  has 
often  been  declared.  Wa  expressed  it,  fol- 
lowing many  prior  decisions,  in  Detroit  Citi- 
cens'  Street  R.  Co.  v.  Detroit  R.  Co.  supra, 
to  be  that  the  power  of  a  municipal  corpora- 
tion to  grant  exclusive  privileges  must  be 
conferred  by  explicit  terms.  If  inferred 
from  other  powers,  it  is  not  enough  that  the 
power  ie  convenient  to  other  powers;  it 
must  be  indispensable  to  them."  See  also 
Rogers  Park  Water  Co.  v.  Fergus,  180  U.  a 
024,  46  L.  ed.  702,  21  Sup.  Ct.  Rep.  480; 
Joplin  v.  Southwest  Missouri  Light  Co.  101 
U.  S.  150,  48  L.  ed.  127,  24  Sup.  Ct.  Bap. 
4S,  and  cases  cited;  Owensboro  v.  Owenabore 
Waterworks  Co.  1S1  U.  S.  858,  48  L.  ed, 
217,  24  Sup.  Ct  Rep.  82,  Tbe  doctrine  was 
recognised  as  existing  in  Walla  Walla  v. 
Walla  Walla  Water  Co.  172  U.  S.  J,  43  L. 
ed.  341,  IB  Sup.  Ct.  Rep.  77,  and  in  Vtcka- 
burg  v.  Vieksburg  Waterworks  Co.  202  U. 
S.  453,  60  L.  ed.  1102,  2d  Sup.  Ct  Rep.  800, 
In  the  two  latter  cases  the  power  of  the  re- 
spective cities  to  make  a  contract  precluding 
them  from  building  waterworks  and  operat- 
ing their  own  water  systems  was  declared. 
In  the  Vieksburg  case  it  was  pointed  out 
that  the  power  of  the  eity  to  exclude  Itself 
from  building  waterworks  of  its  own  was 
recognized  to  exist  by  the  supreme  court  of 
Mississippi. 

In    Vieksburg   ▼.   Vieksburg    Waterworks 
Co.  206  U.  S.  408,  51  L.  ed.  1106,  27  Sup, 
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Ct  Rep.  768,  a  contract  of  the  city,  fixing 
a  maximum  rate,  was  sustained  upon  the 
authority  of  the  decisions  of  the  supreme 
court  of  the  state,  holding  that,  under  a 
broad  grant  of  power  conferring,  without 
restriction  or  limitation  upon  the  city,  the 
right  to  make  a  contract  for  a  supply  of  the 
water,  it  was  within  the  right  of  the  city 
H  council,  in  the  exercise  of  that  power,  to 
g  make  a  binding  contract  fixing  the  maximum 

•  rate  at  which  the  water'should  be  supplied 
to  the  inhabitants  of  the  city  for  a  limited 
term  of  years. 

This  case  is  especially  relied  on  by  appel- 
lant as  establishing  a  right  in  the  city  of 
Hutchinson  to  grant  an  exclusive  franchise 
under  the  statutes  of  the  state,  both  from 
their  letter  and  as  construed  by  the  supreme 
eourt  ol  the  state.  A  consideration  of  the 
i  and  decisions,  therefore,  becomes 
17.  Those  quoted  by  the  circuit  court 
In  its  opinion  are  inserted  in  the  margin -t 
They  confer  power  to  provide  for  the  gen- 
eral welfare,  and  enable  a  city  to  construct 
water  and  lighting  plants  of  its  own  or  "to 
make  contracts  with  any  person  or  company 
for  such  purposes,"  and  give  such  person  or 
company  "the  privilege  of  furnishing  light 
for  the  streets,  lanes,  or  alleys  of  said  city 
for  any  length  of  time  not  exceeding  twenty- 

In  addition  to  these  sections,  appellant 

sitae  others,  which  give  to  the  city  the  pow- 

_  sr  to  make  all  contracts  in  relation  to  its 

g  property  and  affairs  necessary  to  the  exer- 

•  else  of  its  corporate *or  administrative  pow- 
ers, the  power  to  open  and  improve  streets, 
purchase  or  condemn  land  for  hospital  and 
waterworks,  to  make  regulations  to  secure 
the  general  health  of  the  city,  to  enact  ordi- 
nances for  any  of  the  above-mentioned  pur- 
poses, and  "for  maintaining  the  peace,  good 
government,  and  welfare  of  the  city,  and  its 
trade  and  commerce."  Also  a  section  which 
gives  to  gag  and  water  companies  the  power 
to  manufacture  and  furnish  gas  and  water 
and  to  lay  down  pipes  and  mains  jn  the 


streets  "with  the  consent  of  the  municipal 
authorities  thereof  and  under  such  regula- 
tions aa  may  be  prescribed,"  and  a  section 
giving  power  to  such  authorities  "to  con- 
tract with  any  such  corporation  for  the 
lighting  or  supplying  with  water  the  streets, 
Iota,  lanes,  squares,  and  public  places  in 
any  such  city,  town,  or  village." 

It  is  from  these  provisions  that  the  water 
company  deduces  the  power  of  the  city  to 
make  the  privileges  granted  exclusive,  and 
special  stress  is  put  upon  the  provision  of  f 
65,  which  we  have  quoted.  Counsel  say:  Lan- 
guage more  explicitly  expressing  an  absolute 
measure  of  power  could  hardly  be  framed. 
The  power  is  given  to  light  the  streets,  to 
make  contracts  for  the  lighting  of  the  streets, 
and  to  confer  the  privilege  of  lighting  the 
streets  for  a  specific  term  of  years."  And,  fur- 
ther counsel  say:  "It  will  be  observed  that 
the  grant  of  power  is  to  confer  the  privilege 
of  furnishing  light.'  The  definite  article  'the' 
is  used.  Power  to  confer  the  privilege  implies 
ex  nt  termini,  the  exclusive  privilege,  not  a 
fractional  or  communal  privilege.  The  priv- 
ilege conferred  exists  as  a  concrete  and  in- 
tegral whole,  and  therefore  when  conferred 
must  pass  in  its  entirety.  The  city  pos- 
sessed the  privilege  of  lighting  its  own 
streets  as  a  function  of  its  municipal  au- 
thority. It  was  that  privilege  in  its  in- 
tegral and  exclusive  form  which  the  legis- 
lature authorized  the  city  to  confer."  We 
cannot  concur.  The  kind  of  privilege  is  de- 
fined, not  the  extent  of  It.  It  is  exclusive 
of  some  persons,  but  not  of  all.  It  is  ex- 
clusive of  those  who  have  not  a  grant  from 
proper  authority.  There  are  privileges  which  h 
may  exist  in  their  full  entirety  in  more* 
than  one  person,  and  the  privllege'or  fran-* 
chise  or  right  to  supply  the  inhabitants  of  a 
city  with  light  or  water  is  of  this  kind.  A 
grant  of  power  to  confer  such  privilege  Is 
not  necessarily  a  grant  of  power  to  make 
it  exclusive.  To  hold  otherwise  would  im- 
pugn the  cited  cases  and  their  reasoning. 
It  would  destroy  the  rule  of  strict  construe. 


fSec.  35.  The  mayor  and  council  of  each 
dty  governed  by  this  act  shall  have  the 
earn,  management,  and  control  of  the  city 
and  its  finances,  and  shall  have  power  to  en- 
act, ordain,  alter,  or  repeal  any  and  all  or- 
dinances not  repugnant  to  the  Constitution 
and  laws  of  this  state,  and  such  as  It  shall 
deem  expedient  for  the  good  government  of 
the  dty,  the  preservation  of  the  peace  and 
good  order,  the  suppression  of  vice  and  im- 
morality, the  benefit  of  trade  and  commerce, 
and  the  health  of  the  Inhabitants  thereof, 
and  such  other  ordinances,  rules,  and  regu- 
lations as  may  be  necessary  to  carry  suoh 
power  Into  effect. 

Sec  85.  The  connd!  may  provide  for  and 
regulate  the  lighting  of  the  streets,  and  the 
erection  of  lamp  posts,  and  the  numbering 
of  the  buildings  in  the  dty,  and  the  con- 


struction of  sewers,  and  the  council  shall 
have  power  to  make  contracts  with  any  per- 
son, company,  or  association  for  suoh  pur- 
poses, and  give  such  person,  company,  or 
association  the  privilege  of  furnishing  light 
for  the  streets,  lanes,  or  alleys  of  said  dty 
for  any  length  of  time  not  exceeding  twenty- 
one  years. 

Sec.  83.  That  cities  of  the  second  class  of 
the  state  of  Kansas  are  hereby  granted  full 
power  and  authority,  on  behalf  of  said  cities, 
to  purchase,  procure,  provide,  and  contrast 
for  the  construction  of  and  construct  water- 
works, electric  light  and  gas  plants  for  the 
purpose  of  supplying  such  cities  and  the  in- 
habitants thereof  with  water,  light,  and  gas 
for  domestic  use  and  any  and  all  other  pur- 
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tion.  Tie  foundation  of  that  rale  requires 
the  grant  of  such  power  to  bo  explicit — ex- 
plicit in  the  letter  of  the  grant— or,  if  in- 
ferred from  other  powers  or  purposes,  to  be 
not  only  convenient  to  them,  but  indispen- 
sable to  them.  And  these  conditions  are  im- 
perative,— too  firm  of  authority  to  be  disre- 
garded upon  the  petition  of  equities,  how- 
ever strong. 

It  is,  however,  contended  that  the  statutes 
of  Kansas  fulfil  the  rule  by  the  construc- 
tion put  upon  them  by  the  supreme  court 
of  the  state,  and  the  case  is  therefore 
brought,  It  is  further  contended,  within  the 
rule  of  Vicksburg  v.  Vlcksburg  Waterworks 
Co.  203  U.  S.  4S6,  51  L.  ed.  1155,  27  Sup. 
Ct  Rep.  762.  The  Kansas  eases  relied  on 
are  Eureka  Light  A  Ice  Co.  t.  Eureka,  0 
Kan.  App.  669,  48  Fac.  035;  State  T.  Topeka, 
68  Kan.  177,  74  Fae.  647 ;  Cherryvale  Water 
Co.  t.  Cherryvale,  68  Kan.  219,  60  Fae.  176. 
In  those  cases  the  court  did  say,  in  deter- 
mining what  duties  were  imposed  or  powers 
conferred  upon  the  city,  that  the  statute 
should  be  liberally  construed  to  effectuate 
the  general  purpose  of  the  legislature,  but 
the  powers  under  consideration  were  differ- 
ent from  the  powers  herein  involved,  other- 
wise those  cases  would  not  be  reconcilable 
with  Paine  v.  Spratley,  6  Kan.  545,  and 
Coffeyville  Min.  &  Ota  Co.  T.  Citizens'  Nat- 
ural Oaa  A  Min.  Co.  55  Kan.  178,  10  Fae. 
S26.  In  Paine  v.  Spratley  the  general  prin- 
ciples respecting  the  power  of  municipal  cor- 
poration* were  said  to  be  those  which  we 
have  expressed.    Is  Coffer  tills  Min,  4  Oaa 


Co.  T.  Citizens'  Natural  Gas  k  Min.  Co.  one 
of  the  companies,  claiming  an  exclusive 
right,  sought  to  test  the  validity  of  two  city 
ordinances,  granting  the  other  the  use  of 
the  streets,  and  to  restrict  it  from  using  the 
privileges  granted.  For  this  purpose  the 
court  said  the  plaintiff  company  clearly  had 
no  standing  in  court,  because  the  city  au- 
thorities  alone  were  charged  with  the  dutye 
of  preventing  encroachment  on  the  "streets,, 
and  they,  alone,  could  test  the  validity  of 
the  ordinance.  The  court  said  further  t 
"The  city  did  not,  in  terms,  attempt  to  give 
the  plaintiff  company  a  right  to  the  exclu- 
sive use  of  the  streets  and  alleys  for  the 
purpose  of  laying  its  pipes.  If  it  had  at- 
tempted to  do  so  it  could  not,  for  want  of 

The  conclusion  from  those  eases  is  rein- 
forced by  a  change  in  the  statutes  confer- 
ring power  upon  the  cities  of  the  state. 
Section  66,  supra,  was  I  30  of  the  statutes 
of  1868,  and  as  such  gave  to  a  city  the  pow- 
er to  make  the  contracts  therein  expressed, 
and  give  "the  exclusive  privilege  of  furnish- 
ing gas  to  light  the  streets,  lanes,  and  al- 
leys of  said  city  for  any  length  of  time,  not 
exceeding  twenty-one  years."  This  provi- 
sion was  repeated  in  I  69  of  the  statutes  of 
1872,  But  in  1885  that  section  was  amend- 
ed, so  as  to  omit  the  words  "the  exclusive: 
privilege.''  Statute*  1885,  p.  147,  I  ?.  And 
as  thus  amended  it  was  re-enacted  in  100L 
Statute*  1901,  |  1000, 
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Wilt  Howard,  Deemed,  PUT.  In  Err, 

ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY and  Yazoo  A  Mississippi  Valley 
Eellrond  Company.     (No.  216.) 


Commerce  —  power  of  Congress  —  aboli- 
tion of  fellow- servant  doctrine. 

1.  Congress  may  prescribe,  as  between  an 
Interstate  carrier  and  snob  of  1U  employees 
as  are  engaged  In  interstate  commerce,  that 
tks  earrier  shall  be  liable  for  the  death  or 
Injur  of  any  such  employee  while  so  en- 
gaged which  may  result  from  the  negligence 
•1  a  fellow  servant. 

Commerce  —  power  of  Congress  —  regu- 
lation of  Intrastate  oommerot  —  valid- 
ity of  employers'  liability  act. 

2.  A  regulation  of  intrastate  as  well  as  of 
Interstate  commerce,  and  therefore  one  be- 
yond the  power  of  Congree*  to  enact,  Is 
wade  by  the  provision  of  the  employers'  lia- 
bility act  of  Jons  11,  1906  (34  Stat  at  L. 
BS2,  chap.  SOTS,  U.  &  Comp.  Stat  Bnpp. 
1*07,  p.  S91),  that  "every  common  carrier 
engaged  in  trade  or  commerce"  in  the  Dis- 
trict of  Columbia  or  In  the  territories  or  be- 
tween the  several  states  shall  be  liable  for 
the  death  or  injury  of  "any  of  its  em- 
ployees'' which  may  result  from  the  negli- 
gence of  "any  of  its  officers,  agents,  or  em- 
ployees." 

-Statute*  —  Invalid  In  part— validity  of 
Federal  employers'  liability  not. 
B.  The  invalidity,  as  applied  to  intrastate 
commerce,  of  the  provision  of  the  employers' 
liability  act  of  July  11,  1906,  that  "every 
eommon  carrier  engaged  fat  trade  or  com- 
merce" in  the  District  of  Columbia  or  In  the 
territories  or  between  the  several  states 
shall  be  liable  for  the  death  or  Injury  of 
-"any  of  Ita  employees"  which  may  result 
from  the  negligence  of  "any  of  its  officers, 
agents,  or  employees,"  invalidates  such  pro- 
vision as  applied  to  interstate  commerce. 
Commerce—  Federal  control  of  inter- 
state carrier. 

4.  A  carrier,  by  engaging  in  interstate 
commerce,  does  not  thereby  submit  all  its 
trainees  affairs  to  the  regulating  power  of 


[Noa.  216,  222.] 

Argued  April  10,  11,  1907.     Decided  Jan- 
nary  6,  1908. 

ff|  WO  WRITS  of  error  directed  respectively 
X  to  the  Circuit  Court  of  the  United  States 
■or  the  Western  District  of  Tennessee  and 


to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Kentucky  to  review 
judgments  dismissing,  on  demurrer,  the 
declarations  m  actions  to  recover  damages 
from  an  interstate  carrier  for  the  death  of 
an  employee  occasioned  by  the  negligence 
of  a  fellow  servant    Affirmed. 

See  same  case  below,  No.  216,  148  Fed. 
997;  No.  222,  146  Fed.  986. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  R.  Hnrr  for  plaintiff  in  er- 
ror in  No.  216. 

Messrs.  Jesse  B.  Torrance,  B.  C.  Bloes, 
George  Durelle,  and  W.  M.  Smith  for  plain- 
tiff in  error  in  No.  222. 

Messrs,  J.  M.  Dickinson,  Blewett  lee, 
and  Charles  N.  Burch  for  defendants  in  er- 
ror in  No.  216. 

Messrs.  Alexander  Pope  Humphrey, 
B,  8.  Lovett,  and  Maxwell  Everts  for  de- 
fendant in  error  in  No.  222. 

Attorney  General  Bonaparte  sad  Mr. 
William  R.  Harr  for  the  United  States.    a 

3 

*Mr.  Justice  White  delivered  the  opinion* 
of  the  court: 

To  dispose  of  these  eases  it  is  necessary  to 
decide  a  fundamental  question  which  la 
equally  decisive  as  to  both.  They  were  ar- 
gued at  the  bar  together,  and  because  of 
their  unity  have  been  considered  at  the  same 
time. 

As  stated  in  the  declarations  as  finally 
amended,  recovery  was  sought  In  each  case 
of  damages  occasioned  by  the  death  of  the 
respective  Intestate*,  while  serving  as  a  fire- 
man on  a  locomotive  actually  engaged  fat 
moving  an  interstate  commerce  train.  In 
each  of  the  cases  ft  was  alleged  that  the  in- 
testate met  his  death  through  no  fault  of 
bis,  but  solely  through  the  fault  of  em- 
ployees of  the  company,  who  were  his  fal- 
low servants.  In  both  the  right  of  action 
was  expressly  based  upon  the  act  of  Con- 
gress of  June  11,  1906,  entitled  "An  Act  Re- 
lating to  Liability  of  Common  Carriers  In 
the  District  of  Columbia  and  Territories  and 
Common  Carriers  Engaged  in  Commerce  be- 
tween the  States  and  between  the  States  and 
Foreign  Nations  to  their  Employees."  [34 
Stat  at  L.  232,  chap.  3073,  U.  S.  Comp. 
Stat  Supp.  1907,  p.  891.]  By  demurrer  In 
each  of  the  cases  the  act  relied  upon  «us 
assailed  as  being  repugnant  to  the  Constitn ■■« 
tion  ofthe  United  States.  In  both  cases  the" 
Department  of  Justice,  on  behalf  of  the  Unit- 
ed States,  asked  to  be  allowed  to  intervene 
for  the  purpose  of  supporting  the  consti- 
tutionality of  the  act  In  the  first  (the 
Howard)  ease  this  request  was  granted.  In 
the  second  {the  Brooks)  case  the  court, 
while  denying  the  request  upon  the  ground 
that  It  knew  of  no  law  authorising  such  an 
Intervention  simply  because  the  validity  el 


.Google 


IS  BUFRXHB  COURT  EEPOBTIB. 


MMtif  OfW  «u  drawn  In  question, 
nevertheless  permitted  the  United  States  to 
be  beard  as  a  friend  of  the  eourt.  In  both 
cases  the  act  wu  held  to  be  unconstitutional, 
the  demurrer  wu  sustained,  and  the  decla- 
retious  dinmiiiwfl  Theae  direct  write  of  er- 
ror were  then  prosecuted,  and  at  bar  the 
eases  have  been  argued,  by  printed  brief  and 
orally,  not  only  by  the  parties  in  interest, 
but  on  behalf  of  the  United  States  through 
the  Attorney  General  aa  a  friend  of  the 
court, 

Aa  the  issue  to  be  decided  is  whether  the 
court*  below  were  right  in  holding  that  the 
act  of  Congress,  which  waa  the  basis  of  the 
respective  causes  of  action,  was  repugnant 
to  the  Constitution  of  the  United  States, 
H  we  reproduce  the  text  of  that  act  in  the  mar- 

•  e>.t 

•  'Before  earning  to  consider  the  contentions 
oonceming  the  constitutionality  of  the  act, 
we  notice  certain  suggestions  which  proceed 
upon  the  assumption  that  they  may  concern 
the  issue  for  decision.  It  is  said  that  the 
statute  inordinately  extends  the  power  of 
Congress  and  unduly  diminishes  the  legis- 
lative authority  of  the  states,  since  it  seeks 
to  exert  the  power  of  Congress  as  to  the  re- 


hitherto  treated  as  being  exclusivery  within 
the  control  of  the  states;  and  that  in  prac- 
tice its  execution  will  cripple  the  state  and 
enlarge  the  Federal  judicial  power,  since 
ite  effect  will  be  to  causa  every  action  con- 
cerning an  injury  to  a  servant  employed  by 
a  common  carrier  who  may  engage  In  inter- 
state commerce  to  cease  to  be  a  matter  of 
state  jurisdiction,  and  to  be  cognisable  In 
the  Federal  Courts.  Moreover,  it  is  said, 
the  statute  will  create  confusion  and  un- 
certainty as  to  the  rights  of  those  dwelling 
within  the  states,  that  it  will  operate  In- 
juriously upon  all  who  choose  to  engage  In  5 
interstate  commerce 'as  a  common  carrier,* 
since  those  who  so  do  will  become  subject 
to  the  liability  which  the  statute  creates,  to 
be  tested  by  the  rules  of  negligence  which 
the  statute  embortica.  although  such  rules 
be  unknown  to  the  laws  of  the  several  states. 
Besides,  the  statute,  it  is  urged,  discrim- 
inates against  all  who  engage  as  common 
carriers  In  interstate  commerce,  since  it 
makes  them  responsible  without  limit  as  to 
the  amount  to  one  servant  for  an  injury  suf- 
fered by  the  acta  of  a  coservant,  even  in  a 
case   where    the   negligence    of  the   injured 


tChapter  3073.  An  Act  Relating  to  Liabil- 
ity of  Common  Carriers  in  the  District  of 
Columbia  and  Territories,  and  Common 
Carriers  Engaged  in  Commerce  between 
the  States  and  between  the  States  and 
Foreign  Nations  to  Their  Employees. 

Be  It  enacted  by  the  Senate  and  House  or 
Representatives  of  the  United  States  of 
America  In  Congress  assembled,  That  every 
common  carrier  engaged  in  trade  or  com- 
merce in  the  District  of  Columbia,  or  In  any 
territory  of  the  United  States,  or  between 
the  several  states,  or  between  any  territory 
and  another,  or  between  any  territory  or 
territories  and  any  state  or  states,  or  the 
District  of  Columbia,  or  with  foreign  na- 
tions, or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  na- 
tions, shall  be  liable  to  any  of  it*  employees, 
or,  in  the  case  of  his  death,  to  his  personal 
representative  for  the  benefit  of  his  widow 
and  children,  if  any;  if  none,  then  for  his 
parents;  if  none,  then  for  his  next  of  kin 
dependent  upon  him,  for  all  damages  which 
may  result  from  the  negligence  of  any  of  its 
officers,  agents,  or  employees,  or  by  reason 
of  any  defect  or  Insufficiency  due  to  ite  neg- 

X ce  in  ite  cars,  engines,  appliances,  ma- 
iry,  track,  roadbed,  ways,  or  works. 
See.  2.  That  in  all  actions  hereafter 
brought  against  any  common  carriers  to  re- 
cover damages  for  personal  injuries  to  an 
employee,  or  where  such  injuries  have  re- 
sulted in  his  death,  the  fact  that  the  em- 
ployee may  have  been  guilty  of  contributory 
negligence  shall  not  bar  a  recovery  where 
his  contributory  negligence  waa  slight  and 
that  of  the  employer  waa  grass  in  eetnrar;- 


son,  but  the  damagee  shall  be  diminished 
by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee. 
All  questions  of  negligence  and  contributory 
negligence  shall  be  for  the  jury. 

Sec  3.  That  no  contract  of  employment, 
insurance,  relief,  benefit,  or  indemnity  for 
injury  or  death  entered  into  by  or  on  behalf 
of  any  employee,  nor  the  acceptance  of  any 
such  insurance,  relief,  benefit,  or  indemnity 
by  the  person  entitled  thereto,  shall  consti- 
tute any  bar  or  defense  to  any  action  brought 
to  recover  damages  for  personal  injuries  to 
or  death  of  such  employee:  Provided,  how- 
ever, That,  upon  the  trial  of  such  action 
against  any  common  carrier,  the  defendant 
may  set  off  therein  any  sum  it  has  contrib- 
uted toward  any  such  insurance,  relief,  ben- 
efit, or  indemnity  that  may  have  been  paid 
to  the  injured  employee,  or,  in  case  of  his 
death,  to  his  personal  representative. 

Sec  4.  That  no  action  shall  be  maintained 
under  this  act  unless  commenced  within  one 
year  from  the  time  the  cause  of  action  as- 
Sec  fi.  That  nothing  in  this  net  shall  be 
held  to  limit  the  duty  of  common  carrier* 
by  railroads  or  impair  the  rights  of  their 
employees  under  the  safety  appliance  act  of 
March  second,  eighteen  hundred  and  ninety- 
three  [27  Stat,  at  L.  531,  chap.  1B0,  U.  S. 
Comp.  Stat.  1901,  p.  3174],  as  amended  April 
first,  eighteen  hundred  and  ninety-six  [N 
Stat,  at  L.  85,  chap.  87],  and  March  second, 
nineteen  hundred  and  three  [32  Stat,  at  L. 
943,  chap.  978,  U.  S.  Comp.  Stat  Bupn, 
1807,  p.  B88]. 

Approved  June  II,  1908. 
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■mut  hu  contributed  to  the  result,  hen  ce 
placing  all  employers  who  are  common  car- 
rien  In  a  disfavored,  and  all  their  employees 
in  a  favored,  claw.  Indeed,  It  is  insisted 
the  statute  proceed*  upon  contradictory 
principles,  ilnoe  it  Imposes  the  increased  re- 
sponsibility just  stated  upon  the  matter, 
presumably  in  order  to  make  him  more  care- 
ful in  the  selection  of  his  servants,  and  yet 
minimises  the  necessity  for  care  on  the  part 
of  the  servant  by  allowing  recovery,  al- 
though he  may  have  been  negligent. 

But  without,  even,  for  the  sake  of  argu- 
ment, conceding  the  correctness  of  these  sug- 
gestions, we  at  once  dismiss  them  from  con- 
sideration aa  concerning  merely  the  expedi- 
ency of  the  act,  and  not  the  power  of  Con- 
gress to  enact  it.  We  say  this  since,  in  test- 
ing the  constitutionality  of  the  act,  we  must 
confine  ourselves  to  the  power  to  pass  it, 
and  may  not  consider  evils  which  it  is  sup- 
posed will  arise  from  the  execution  of  the 
law,  whether  they  be  real  or  imaginary. 

All  the  questions  which  arise  concern  the 
nature  and  extent  of  the  power  of  Congress 
to  regulate  commerce.  That  subject  has 
been  so  often  here  considered  and  has  been 
so  fully  elaborated  in  resent  decisions,  two 
of  which  are  noted  in  the  margin,t  that  we 
content  ourselves,  for  the  purposes  of  this 
ease,  with  repeating  the  broad  definition 
of  the  commerce  power  as  expounded  by  Mr. 
Chief  Justice  Marshall  in  Gibbons  v.  Ogden, 
•  Wheat.  1,  1M,  «  L,  ad.  83,  70,  where  he 
aald: 
a  "We  are  now  arrived  at  the  inquiry.  What 
•  Is  this  power?  *It  Is  the  power  to  regulate; 
that  is,  to  prescribe  the  rule  by  which  com- 
merce Is  to  be  governed.  This  power,  like 
all  others  vested  in  Congress,  is  complete 
In  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescribed  In  the  Constitution. 
.  .  .  If ,  sa  has  always  been  understood, 
the  sovereignty  of  Congress,  though  limited 
to  specified  objects,  is  plenary  aa  to  those 
objects,  the  power  over  commerce  with  for- 
eign nations  and  among  the  several  states 
Is  vested  in  Congress  sa  absolutely  as  it 
would  be  In  a  single  government,  having 
in  its  constitution  the  same  restrictions  on 
the  exercise  of  the  power  aa  are  found  in 
the  Constitution  of  the  United  States." 

Accepting,  as  we  now  do  and  as  has  al- 
ways been  done,  this  comprehensive  state- 
ment of  the  power  ol  Congress,  we  also 
adopt  and  reiterate  the  perspicuous  state- 
ment made  in  the  same  case   (p.  104),  of 

tLottary  Case  (Champion  v.  Ames)  188 
D.  8.  321,  345,  et  seq.4fL.ed.  492,  496,  23 
Sup.  Ct.  Bap.  821;  Northern  Securities  Co. 
w.  United  States,  193  U.  6.  107,  335,  48  L, 
ad.  870,  609,  24  Sup.  Ct  Rep.  436,  and  cases 
•Had. 


those  matters  of  state  control  which  are  not 
embraced  In  the  grant  of  authority  to  Con- 
gress to  regulate  commerce: 

"It  is  not  intended  to  say  that  these  words 
comprehend  that  commerce  which  Is  com- 
pletely internal,  which  is  carried  on  be- 
tween man  and  man  in  a  state,  or  between 
different  parts  of  the  same  state,  and  which 
docs  not  extend  to  or  affect  other  states. 
Such  a  power  would  be  inconvenient  and  is 
certainly  unnecessary.  Comprehensive  as 
the  word  'among'  Is,  It  may  very  properly 
be  restricted  to  that  commerce  which  con- 
cerns more  states  than  one.  .  .  .  The 
genius  and  character  of  the  whole  govern- 
ment seem  to  be,  that  its  action  Is  to  be  ap- 
plied to  all  the  external  concerns  of  the  na- 
tion, and  to  those  Internal  concerns  which 
affect  the  states  generally;  but  not  to  those 
which  are  completely  within  a  particular 
state,  which  do  not  affect  other  .states, 
and  with  which  It  Is  not  neoessary  to  in- 
terfere for  the  purpose  of  executing  some 
of  the  general  powers  of  the  government" 

We  think  the  orderly  discussion  of  the 
question  may  best  be  met  by  disposing  of 
the  affirmative  propositions  relied  on  to  es- 
tablish that  the  statute  conflicts  with  the 
Constitution.  S 

•  In  the  first  place,  it  is  asserted  that  there* 
is  a  total  want  of  power  in  Congress  In  any 
conceivable  aspect  to  regulate  the  subject 
with  which  the  act  deals.  In  tits  second 
place,  It  Is  Insisted  the  act  la  void,  even  al- 
though it  be  conceded,  for  the  sake  of  ar- 
gument, that  some  phases  of  the  subject 
with  which  it  is  concerned  may  be  within 
the  power  of  Congress,  because  the  act  is 
confined  not  to  such  phases,  but  asserts  con- 
trol over  many  things  not  In  any  event  with- 
in the  power  to  regulate  commerce. 

While  It  may  be,  if  we  indulged,  Sor  the 
sake  of  argument,  In  the  hypothesis  of  lim- 
ited power  upon  which  the  second  proposi- 
tion rests,  It  would  result  that  a  considera- 
tion of  the  first  proposition  would  be  un- 
necessary because  the  act  would  be  found  to 
be  repugnant  to  the  Constitution,  because 
embracing  provisions  beyond  such  assumed 
and  restricted  authority,  wa  do  not  think 
we  are  at  liberty  to  avoid  deciding  whether, 
in  any  possible  aspect,  the  subject  to  which 
the  act  relates  is  within  the  power  of  Con- 
gress. Ws  say  this,  for  if  it  be  that,  from 
the  nature  of  the  subject,  no  power  what- 
ever over  the  sams  can,  under  any  conceiv- 
able circumstances,  be  possessed  by  Congress, 
we  ought  to  so  declare,  and  not,  by  an  at- 
tempt to  conceive  the  inconceivable,  assume 
the  existence  of  some  authority,  thus,  It  may 
be,  misleading  Congress  and  giving  rise  to 
future  contention.  • 

1.  The  proposition  that  there  is  an  abso- 
lute want  of  power  in  Congress  to  enact  the 
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■tatute  it  baaed  on  the  assumption,  that,  as 
the  statute  is  solely  addressed  to  the  regula- 
tion of  the  relatione  of  the  employer  to 
those  whom  he  employe,  and  the  relation 
of  those  employed  by  him  among  themselves, 
It  deals  with  subjects  which  cannot,  raider 
any  circumstances,  come  within  the  power 
conferred  upon  Congress  to  regulate  coin- 
As  it  is  patent  that  the  net  does  regulate 
the  relation  of  master  and  servant  ill  the 
cases  to  which  It  applies.  It  must  follow  that 
0  the  act  is  beyond  the  authority  of  Congress 

•  If  the  proposition  just  stated  be  well  found- 

•  ed.  But  we  may  not  *  test  the  pow- 
er of  Congress  to  regulate  commerce, 
solely  by  abstractly  considering  the  par- 
ticular subject  to  which  a  regulation  re- 
lates, irrespective  of  whether  the  regulation 
in  question  is  one  of  interstate  commerce. 
On  the  contrary,  the  test  of  power  is  not 
merely  the  matter  regulated,  but  whether 
the  regulation  is  directly  one  of  interstate 
eommerce,  or  is  embraced  within  the  grant 
conferred  on  Congress  to  use  all  lawful 
means  necessary  and  appropriate  to  the  ex- 
ecution of  the  power  to  regulate  commerce. 
We  think  the  unsoundness  of  the  contention 
that,  because  the  act  regulates  the  relation 

-  of  master  and  servant,  It  is  unconstitu- 
tional, because,  under  no  eireumstanees,  and 
to  no  extent,  can  the  regulation  of  such  sub- 
ject be  within  the  grant  of  authority  to  reg- 
ulate commerce,  is  demonstrable.  We  lay 
this  because  we  fail  to  perceive  any  just 
reason  for  holding  that  Congress  is  without 
power  to  regulate  the  relation  of  master  and 
servant,  to  the  extent  that  regulations 
adopted  by  Congress  on  that  subject  are 
solely  confined  to  interstate  commerce,  and 
therefore  are  within  the  grant  to  regulate 
that  eommerce,  or  within  the  authority 
given  to  use  all  means  appropriate  to  the 
exercise  of  the  powers  conferred.  To  illus- 
trate: Take  the  case  of  an  interstate  rail- 
way train;  that  is,  a  train  moving  in  inter- 
state commerce,  and  the  regulation  of  which 
therefore  is,  in  the  nature  of  things,  a  reg- 
ulation of  such  commerce.  It  cannot  be  said 
that  because  a  regulation  adopted  by  Con- 
gress as  to  such  train  when  so  engaged  in 
interstate  commerce  deals  with  the  relation 
of  the  master  to  the  servants  operating  such 
train  or  the  relations  of  the  servants  en- 
gaged in  such  operation  between  themselves, 
that  it  is  not  a  regulation  of  interstate  com- 
merce- This  must  be,  since  to  admit  the 
authority  to  regulate  such  train,  and  yet 
to  say  that  all  regulations  which  deal  with 
the  relation  of  master  and  servants  engaged 
in  its  operation  are  invalid  for  want  ol  pow- 
er, would  be  but  to  concede  the  power  and 
than  ts>  deny  It;  or,  at  all  events,  to  recog- 


nise the  power  and  yet  to  render  It  Ineont- 

Because  of  the  reasons  just  stated  we 
might  well  pass  from  the  consideration  ofa 
the  subject.  We  add,  however,  that  we*think7 
the  error  of  the  proposition  is  shown  by  pre- 
vious decisions  of  this  court  Thus,  the 
want  of  power  in  a  state  to  interfere  with  aa 
Interstate  commerce  train,  if  thereby  a  di- 
rect burden  is  imposed  upon  interstate  com- 
merce, is  settled  beyond  question.  Missis- 
sippi R.  Commission  v.  Illinois  C.  R.  Co. 
203  U.  S.  33S,  343,  61  L.  ed.  SOB,  214,  27 
Sup.  Ct.  Rep.  00,  and  cases  dted;  Atlantic 
Coast  Line  R.  Co.  v.  Wharton,  207  U.  8. 328, 
ante,  121,  28  Sup. Ct.  Rep.  ]21.  Anddeclsiona 
cited  in  the  margin, t  holding  that  state 
statutes  which  regulated  the  relation  of  mas- 
ter and  servant  ware  applicable  to  those 
actually  engaged  in  an  operation  of  inter- 
state commerce,  because  the  state  power  ex- 
isted until  Congress  acted,  by  necessary  im- 
plication refute  the  contention  that  a  regu- 
lation of  the  subject,  confined  to  interstate 
commerce,  when  adopted  by  Congress,  would 
be  necessarily  void  because  the  regulation  of 
the  relation  of  master  and  servant  was, 
however  intimately  connected  with  Inter- 
state commerce,  beyond  the  power  of  Con- 
gress. And  a  like  conclusion  also  persua- 
sively results  from  previous  rulings  of  this 
court  concerning  the  act  of  Congress  known 
as  the  safety  appliance  ad  Johnson  v. 
Southern  P.  Co.  196  U.  S.  I,  40  L.  ed.  363, 
2fi  Sup.  Ct  Rep.  158;  Schlemmer  v.  Buf- 
falo, R.  *  P.  R.  Co.  205  U.  a  1,  51  I*  ed. 
S81,  27  Sup.  Ct  Rep.  407. 

2.  But  ft  is  argued,  even  though  It  be 
conceded  that  the  power  of  Congress  may 
be  exercised  as  to  the  relation  of  master 
and  servant  in  matters  of  interstate  com- 
merce, that  power  cannot  be  lawfully  ex- 
tended so  as  to  Include  the  regulation  of 
the  relation  of  master  and  servant,  or  of 
servants  among  themselves,  as  to  things 
which  are  not  interstate  commerce.  From 
this  It  Is  insisted  the  repugnancy  of  the  act 
to  the  Constitution  is  clearly  shown,  as  the 
face  of  the  act  makes  It  certain  that  the 
power  which  it  asserts  extends  not  only  to 
the  relation  of  master  and  servant  and  serv- 
ants among  themselves  as  to  thing!  which m 
are  wholly  interstate  commerce,  but* em-? 
braces   those  relations  as  to  matters  and 


tSherlock  v.  Ailing,  93  U.  S.  99,  23  L, 
ed.  810;  Missouri  P.  R.  Co.  v.  Mackey,  127 
17.  S.  206,  32  L.  ed.  107,  8  Sup.  Ct  Rep. 
1161;  Minneapolis  ft  St.  L.  R.  Co.  v.  Her- 
rick,  127  U.  S.  210,  32  L.  ed.  IOS,  8  Sup. 
Ct  Rep.  1170;  Chicago,  K.  4  W.  R.  Co. 
Pontius,  157  U.  S.  209,  39  L.  ed.  675,  IS 
K5;  Tullis  t.  Lake  Erie  * 
I.  8.  848,  44  L.  ed.  192,  20 
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thing*  domestic  In  their  character,  and 
which  do  not  coma  within  the  authority  of 
Congress.  To  teat  thia  proposition  requires 
u  to  consider  the  text  ol  the  act. 

From  the  1st  section  it  is  certain  that 
ttin  act  extendi  to  every  individual  or  cor- 
poration who  may  engage  in  interstate  com- 
merce at  a  common  carrier.  IU  all-embra- 
cing words  leave  no  room  for  any  other  con- 
elusion.  It  may  include,  for  example,  steam 
railroads,  telegraph  lines,  telephone  lines, 
the  express  business,  vessels  of  every  kind, 
whether  steam  or  sail,  ferries,  bridges,  wag- 
on lines,  carriages,  trolley  lines,  etc  Now, 
the  rule  which  the  statute  establishes  for  the 
purpose  of  determining  whether  all  the  sub- 
jects to  which  it  relates  are  to  be  controlled 
by  its  provisions  is  that  anyone  who  con- 
ducts such  business  be  a  "common  carrier, 
engaged  in  trade  or  commerce  In  the  Dis- 
trict of  Columbia,  or  In  any  territory  of  the 
United  States,  or  between  the  several  states," 
etc  That  Is,  the  subjects  stated  all  come 
within  the  statute  when  the  individual  or 
corporation  is  a  common  carrier  who  en- 
gages in  trade  or  commerce  between  the 
states,  etc  From  this  it  follows  that  the 
statute  deals  with  all  the  concerns  of  the 
Individuals  or  corporations  to  which  It  re- 
lates it  they  engage  as  common  carriers  in 
trade  or  commerce  between  the  states,  etc., 
and  does  not  confine  itself  to  the  interstate 
i  business  which  may  be  done  by 
ions.  Stated  in  another  form,  the 
statute  is  addressed  to  the  individuals  or 
corporations  who  are  engaged  in  interstate 
commerce,  and  is  not  confined  solely  to  reg- 
ulating the  interstate  commerce  business 
which  such  persons  may  do, — that  Is,  It 
regulates  the  persons  because  they  engage  in 
interstate  commerce,  and  does  not  alone  reg- 
ulate the  business  of  interstate  commerce. 

And  the  conclusion  thus  stated,  which 
flows  from  the  text  of  the  act  concerning  the 
individuals  or  corporation*  to  which  It  is 
made  to  apply,  is  further  demonstrated  by 
—  a  consi  deration  of  the  text  of  the  statute 
5  fleshing  the  servants  to  whom  it  relates. 
■  •Thus,  the  liability  of  a  common  carrier  is 
declared  to  be  in  favor  of  "any  of  its  em- 
ployees." As  the  word  "any"  is  unquali- 
fied, it  follows  that  liability  to  the  servant 
b  coextensive  with  the  business  done  by  the 
employers  whom  the  statute  embraces ;  that 
Is,  it  is  in  favor  of  any  of  the  employees  of 
all  carriers  who  engage  In  Interstate  com- 
merce. This  also  Is  the  rule  as  to  the  one 
who  otherwise  would  be  a  fellow  servant, 
hy  whose  negligence  the  injury  or  death 
may  have  been  occasioned,  since  it  is  pro- 
vided that  the  right  to  recover  on  the  part 
of  an;  servant  will  exist,  although  the  in- 
Jury  for  which  the  carrier  la  to  be  held  ra- 
28  S.  C— 10. 


suited  from  "the  negligence  of  any  of  Its 
officers,  agents,  or  employees." 

The  act,  then,  being  addressed  to  all  com- 
mon carriers  engaged  in  interstate  com- 
merce, and  imposing  a  liability  upon  them 
in  favor  of  any  of  their  employees,  without 
qualification  or  restriction  as  to  the  busi- 
ness in  which  the  carriers  or  their  em- 
ployees may  be  engaged  at  the  time  of  the 
injury,  of  necessity  Includes  subjects  wholly 
outside  of  the  power  of  Congress  to  regulate 
commerce.  Without  stopping  to  consider 
the  numerous  instancee  where,  although  a 
common  carrier  is  engaged  in  interstate  com- 
merce, such  carrier  may,  in  the  nature  of 
things,  also  transact  business  not  interstate 
commerce,  although  such  local  business  may 
indirectly  be  related  to  interstate  commerce, 
a  few  illustrations  showing  the  operation 
of  the  statute  as  to  matters  wholly  Inde- 
pendent of  Interstate  commerce  will  serve 
to  males  clear  the  extent  of  the  power  which 
Is  exerted  by  the  statute.  Take  a  railroad 
engaged  in  interstate  commerce,  having  a 
purely  local  branch  operated  wholly  within 
a  state.  Take  again  the  same  road  having 
shops  for  repairs,  and,  It  may  be,  for  con* 
structlon  work,  as  well  as  a  large  account- 
ing and  clerical  force,  and  having,  it  may 
be,  storage  elevators  and  warehouses,  not 
to  suggest,  besides,  the  possibility  of  its  be- 
ing engaged  in  other  independent  enter- 
prises. Take  a  telegraph  company  engaged 
in  the  transmission  of  interstate  and  local 
messages.  Take  an  express  company  engaged 
in  local  as  well  as  in  interstate  business.* 
Take  a  trolley  line*  moving  wholly  within* 
a  state  as  to  a  large  part  of  its  business, 
and  yet,  as  to  the  remainder,  crossing  the 
state  line. 

As  the  act  thus  includes  many  subjects 
wholly  beyond  the  power  to  regulate  com- 
merce, and  depends  for  its  sanction  upon 
that  authority,  it  results  that  the  act  Is  re- 
pugnant to  the  Constitution,  and  cannot  be 
enforced  unless  there  be  merit  in  the  propo- 
sitions advanced  to  show  that  the  statute 
may  be  saved. 

On  the  one  hand,  while  conceding  that 
the  act  deals  with  all  common  carriers  who 
are  engaged  in  interstate  commerce  because 
they  so  engage,  and  Indeed,  while  moreover 
conceding  that  the  act  was  originally  drawn 
for  the  purpose  of  reaching  all  the  employees 
of  railroads  engaged  in  interstate  commerce 
to  which  it  is  said  the  act  In  its  original 
form  alone  related,  ft  is  yet  insisted  that 
the  act  is  within  the  power  of  Congress,  be- 
cause one  who  engages  in  interstate  com- 
merce thereby  comes  under  the  power  of 
Congress  as  to  all  his  business,  and  may 
not  complain  of  any  regulation  which  Oon- 
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tlons  are  thus  summed  np  in  the  brief  Bled 
on  behalf  of  tee  government: 

"It  it  the  carrier,  and  not  its  employees, 
that  the  act  seek*  to  regulate,  and  the  car- 
rier ia  subject  to  auch  regulations  because 
it  U  engaged  In  Interstate  commerce. 


"By  engaging  in  interstate 
carrier  chooses  to  subject  itself  and  ito 
business  to  the  control  of  Congress,  and  can- 
not be  heard  to  complain  of  such   regula- 

"...  It  la  submitted  that  Congress 
•an  make  a  common  carrier  engaged  in  in- 
terstate commerce  liable  to  anyone  for  its 
negligence  who  Is  affected  by  It;  and  if  it 
can  do  that,  necessarily  it  can  make  such 
carrier  liable  to  all  of  its  employees,'' 

On  the  other  hand,  the  same  brief  insists 
that  these  propositions  are  irrelevant,  be- 
cause the  statute  may  be  interpreted  so  as  to 
confine  its  operation  wholly  to  interstate 
commerce,  or  to  means  appropriate  to  the 
regulation  of  that  subject,  and  hence  re- 
lieves from  the  necessity  of  dwddlng  wheth- 
S  er,  if  the  statute  could  not  be  so  construed, 
¥  it  would  be  constitutional.  •  In  the  oral  dis- 
cussion at  bar  this  latter  view  was  earnest- 
ly insisted  upon  by  the  Attorney  General. 
Assuming,  as  we  do,  that  the  propositions 
are  intended  to  be  alternative,  we  disregard 
the  order  in  which  they  are  pressed  In  argu- 
ment, and  therefore  pats  for  a  moment  the 
consideration  of  the  proposition  that  the 
statute  is  constitutional  though  It  Includes 
all  the  subjects  which  we  have  found  it  to 
embrace,  in  order  to  weigh  the  contention 
that  It  is  susceptible  on  its  face  of  a  differ- 
ent meaning  from  that  which  we  have  given 
it,  or  that  such  result  can  be  accomplished 
by  the  application  of  the  rules  of  interpre- 
tation which  are  relied  upon. 

Bo  far  as  the  face  of  the  statute  is  con- 
cerned, the  argument  is  this:  That  because 
the  statute  says  carriers  engaged  in  com- 
merce between  the  states,  etc.,  therefore  the 
act  should  be  interpreted  as  being  exclusive- 
ly applicable  to  the  interstate  commerce 
business,  and  none  other,  of  such  carriers, 
and  that  the  words  "any  employee,"  as 
found  in  the  statute,  should  be  held  to  mean 
any  employee  when  such  employes  is  en- 
gaged only  in  interstate  commerce.  But  this 
would  require  us  to  write  Into  the  statute 
words  of  limitation  and  restriction  not 
found  in  it.  But,  if  we  could  bring  our- 
selves to  modify  the  statute  by  writing  in 
the  words  suggested,  the  result  would  be  to 
restrict  the  operation  of  the  act  as  to  the 
District  of  Columbia  and  the  territories. 
We  say  this  because,  immediately  preceding 
the  provision  of  the  act  concerning  carriers 
aagsged  In  commerce  between  the  states  and 
territories,  Is  a  clause  making  It  applicable 


to  "every  common  carrier  engaged  In  traits 
or  commerce  in  the  District  of  Columbia  or 
in  any  territory  of  the  United  States."  It 
follows,  therefore,  that  common  carriers  in 
such  territories,  even  although  not  engaged 
in  interstate  commerce,  are,  by  the  act,  mads 
liable  to  "any"  of  their  employees,  as  there- 
in defined.  The  legislative  power  of  Con- 
gress over  the  District  of  Columbia  and  the 
territories  being  plenary,  and  not  depend- 
ing upon  the  interstate  commerce  clause,  it 
results  that  the  provision  as  to  the  Dis-rt 
trict  of  Columbia  and  the  territories,  if* 
standing  alone,  could  not  be  •questioned.* 
Thus  it  would  come  to  pass,  if  we  could 
bring  ourselves  to  modify  the  statute  by 
writing  In  the  words  suggested,  that  is,  by 
causing  the  act  to  read,  "any  employee  when 
engaged  in  interstate  commerce,"  we  would 
restrict  the  act  as  to  the  District  of  Co- 
lumbia and  the  territories,  and  thus  destroy 
it  In  an  Important  particular.  To  writs 
into  the  act  the  qualifying  words,  therefore, 
would  be  but  adding  to  ito  provisions  in  or- 
der to  save  it  In  one  aspect,  and  thereby 
to  destroy  it  in  another;  that  ia,  to  destroy 
in  order  to  save,  and  to  save  in  order  to  de- 

The  principles  of  construction  invoked  are 
undoubted,  but  are  inapplicable.  Of  course, 
if  it  can  be  lawfully  done,  oar  duty  is  to 
construe  the  statute  so  as  to  render  it  con- 
stitutional. Bat  this  doss  not  Imply,  If  the 
text  of  an  act  is  unambiguous,  that  it  may 
be  rewritten  to  accomplish  that  purpose. 
Equally  dear  is  it,  generally  speaking,  that 
where  a  statute  contains  provisions  which 
are  constitutional  and  others  which  are  not, 
effect  may  be  given  to  the  legal  provisions 
by  separating  them  from  the  UlegaL  Bat 
this  applies  only  to  a  case  where  lie  pro- 
visions ars  separable,  and  not  dependent  one 
upon  the  other,  and  does  not  support  the 
contention  that  that  which  is  Indivisible 
may  be  divided.  Moreover,  even  in  a  ease 
where  legal  provisions  may  be  severed  from 
those  which  are  Illegal,  in  order  to  save,  the 
rule  applies  only  where  it  is  plain  that  Con- 
gress would  have  enacted  the  legislation 
with  the  unconstitutional  provisions  elim- 
inated. All  these  principles  are  so  clearly 
settled  ss  not  to  be  open  to  controversy. 
They  were  all,  after  a  full  review  of  the  au- 
thorities, restated  and  reapplied  in  a  recent 
case.  Illinois  0.  R.  Co.  v.  IfcKendree,  203 
U.  8.  S14,  61  L.  ed.  298,  27  Sup.  Ct.  Rep. 
1S3,  and  authorities  there  cited. 

A*  the  act  before  us,  by  ito  terms,  relates 
to  every  common  carrier  engaged  in  inter- 
state commerce,  and  to  any  of  the  employees 
of  every  such  carrier,  thereby  regulating 
every  relation  of  a  carrier  engaged  in  Inter- 
state commerce  with  Its  servants  and  of  such 
servants  among  themselves,  we  are  unaha* 
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I  to  »y  that  the  statute  would  have  been  en- 

•  acted  had  its  provisions 'been  restricted  to 
the  limited  relations  of  that  character  which 
It  wma  within  the  power  of  Congress  to  reg- 
ulate. On  this  subject  the  opinion  in  the 
Trade-Mark  Cases,  100  U.  S.  8H,  25  L.  ed. 
650,  where  an  net  of  Congress  concerning 
trademark*  was  bald  to  be  unconstitutional, 
because  too  broad  in  Its  scope,  is  pertinent 
and  instructive.    The  court  said  (p.  99) : 

"If  we  should,  in  the  cue  before  us,  un- 
dertake to  make,  by  Judicial  construction, 
a  law  which  Congress  did  not  make,  It  is 
quite  probable  we  should  do  what,  If  the 
matter  were  now  before  that  body,  it  would 
be  unwilling  to  do,  namely,  make  a  trade- 
mark law  which  is  only  partial  In  Its  opera- 
tion, and  which  would  complicate  the  rights 
which  parties  would  hold,  in  some  instance* 
under  the  set  of  Congress,  and  in  others 
under  state  law.  Cooler/,  Const.  Lim.  178, 
17»  j  Com.  y.  Hitching*,  5  Gray,  482." 

8.  It  remain*  only  to  consider  the  con* 
tention  which  we  hare  previously  quoted, 
that  the  act  Is  constitutional  although  it 
embraces  subject*  not  within  the  power  of 
Congress  to  regulate  commerce,  because  on* 
who  engages  in  interstate  commerce  thereby 
submits  all  his  business  concerns  to  the  reg- 
ulating power  of  Congress.  To  state  the 
proposition  is  to  refute  it.  It  assumes  that, 
because  one  engages  in  interstate  commerce, 
he  thereby  endow*  Congress  with  power  not 
delegated  to  it  by  the  Constitution;  in  oth- 
er words,  with  the  right  to  legislate  con- 
cerning matters  of  purely  state  concern.  It 
rests  upon  the  conception  that  the  Consti- 
tution destroyed  that  freedom  of  commerce 
which  it  was  its  purpose  to  preserve,  since 
It  treats  the  right  to  engage  in  interstate 
commerce  a*  a  privilege  which  cannot  be 
■Tailed  of  except  upon  such  conditions  as 
Congress  may  prescribe,  even  although  the 
conditions  would  be  otherwise  beyond  the 
power  of  Congress.  It  Is  apparent  that  if 
the  contention  were  well  founded  it  would 
extend  the  power  of  Congress  to  every  con- 
ceivable subject,  however  inherently  local, 
would  obliterate  all  the  limitations  of  pow- 
er Imposed  by  the  Constitution,  and  would 
N  destroy  the  authority  of  the  states  as  to  all 
g  conceivable  matters  which,  from  the  begin- 

*  nlng,*have  been,  and  must  continue  to  be, 
under  their  control  so  long  as  the  Consti- 
tution endures. 

4.  Reference  wsa  made  to  the  report  of  a 
committee  submitted  to  the  House  of  Rep- 
resentatives on  the  coming  in  of  the  bill 
which  finally  became  the  act  in  question. 
We  content  ourselves  on  this  subject  with 
saying  that  that  report,  we  think,  instead 
of  adding  force  to  the  argument  that  the 
plain  terms  of  the  act  should  be  disregarded, 
tends  to  the  contrary.     And  the  same  ob- 


servation Is  appropriate  to  the  reference 
made  to  the  text  of  the  safety  appliance  act 
of  March  2,  1863  [27  Stat,  at  L.  SSI,  chap. 
196,  U.  S.  Comp.  Stat.  1901,  p.  3174],  which, 
it  is  insisted,  furnishes  a  guide  which,  if 
followed,  would  enable  us  to  disregard  the 
text  of  the  act.  We  say  this  because  the 
face  of  that  act  clearly  refutes  the  argu- 
ment based  upon  it.  It  is  true  that  the  act, 
like  the  one  we  are  considering,  is  addressed 
to  every  common  carrier  engaged  in  inter- 
state commerce,  but  this  direction  is  fol- 
lowed by  provisions  expressly  limiting  the 
•cope  and  effect  of  the  act  to  interstate  com- 
merce, which  are  wholly  superfluous  if  ths 
argument  hers  made  concerning  the  statute 
before  us  fas  sound. 

We  deem  it  unnecessary  to  pus  upon  the 
merits  of  the  contentions  concerning  the  al- 
leged repugnancy  of  the  statute,  if  regarded 
a*  otherwise  valid,  to  the  due  process  clause 
of  the  6th  Amendment  to  the  Constitution, 
because  ths  act  classifies  together  all  com- 
mon carriers.  Although  we  deem  it  unnec- 
essary to  consider  that  subject,  it  must  not 
be  implied  that  we  question  the  correctness 
of  previous  decision*  noted  in  the  margin,t 
wherein  state  statutes  were  held  not  to  be 
repugnant  to  ths  14th  Amendment,  although 
they  classified  steam  railroad*  in  on*  class 
for  the  purpose)  of  applying  a  rule  of  mas- 
ter and  servant.  We  further  deem  it  unnec- 
essary to  express  an  opinion  concerning  the 
alleged  repugnancy  of  ths  statute  to  ths 
7th  Amendment,  because  of  the  provision  of 
the  act  a*  to  the  power  of  the  jury.  In  say- 
ing this,  however,  we  must  not  he  considered  o 
as  intimating  that  we  think-the  provision? 
in  question  is  susceptible  of  the  construc- 
tion placed  on  it  In  argument)  or  that,  if  it 
could  be  so  construed,  it  would  be  eonstitu- 

Concluding,  as  we  do,  that  the  statute, 
whilst  It  embrace*  subjects  within  the  au- 
thority of  Congress  to  regulate  commerce, 
also  includes  subject*  not  within  its  consti- 
tutional power,  and  that  the  two  are  so  in- 
terblended  in  the  statute  that  they  are  in- 
capable of  separation,  we  are  of  the  opinion 
that  the  courts  below  rightly  held  the  stat- 
ute to  be  repugnant  to  the  Constitution  and 
nonenforeeable;  and  the  judgments  below 
are,  therefore,  affirmed. 


Mr.  Justice  Day  c 


s  in  this  opinion. 


Mr.  Justice  Peckham,  concurring: 

I  concur  in  the  result  of  the  foregoing 

fMissouri  P.  R  Co.  v.  Mackey,  127  U.  8. 
205,  32  L.  ed.  107,  S  Sup.  Ct.  Rep.  1181; 
Minneapolis  4  St.  L.  R.  Co.  v.  Herrick,  127 
U.  S.  210,  32  U  ed.  109,  8  Sup.  Ct.  Rep, 
1176;  Chicago,  K.  ft  W.  R.  Co.  v.  Pontius, 
157  U.  8.  209,  S9  L.  ed.  678,  li  Ban.  Ct  Beta, 
586. 
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opinion,  but  I  am  not  prepared  to  agree 
with  all  that  is  stated  as  to  the  power  of 
Congress  to  legislate  upon  the  subject  of 
the  relations  between  master  and  servant. 

I  concur  In  the  proposition  that,  as  to 
traffic  or  other  matters  within  the  state,  the 
act  is  unconstitutional,  and  it  cannot  be 
separated  from  that  part  which  is  claimed 
to  be  valid  as  relating  to  interstate  com- 
merce. As  that  Is  all  that  It  Is  necessary 
to  decide  in  this  case,  I  place  my  concur- 
rence upon  that  part  of  the  opinion  which 
decides  it 

I  am  authorized  to  state  that  the  Chut 
Justice  and  Mr,  Justine  Brewer  agree  in 
this  view. 

Mr.  Justice  Moody,  dissenting: 
I  am  unable  to  agree  In  the  judgment  of 
die  court.  Under  ordinary  circumstances, 
where  the  judgment  rests  exclusively,  as  It 
does  here,  upon  a  mere  interpretation  of  the 
words  of  a  law,  which  may  be  readily 
„  changed  by  the  lawmaking  branches  of  the 

*  government,  if  they  be  so  minded,  a  differ- 

•  ence  of  "opinion  may  well  be  left  without 
expression.  But  where  the  judgment  is  a 
Judicial  condemnation  of  an  act  of  a  co- 
ordinate branch  of  our  government,  it  Is  so 
grave  a  step  that  no  member  of  the  court 
can  escape  his  own  responsibility,  or  be  jus- 
tified in  suppressing  bis  own  views,  if  un- 
happily they  have  not  found  expression  in 
those  of  his  associates.  Moved  by  this  con- 
sideration, and  solicitous  to  maintain  what 
seems  to  me  the  lawful  powers  of  the  na- 
tion, I  have  no  doubt  of  my  duty  to  dis- 
close fully  the  opinions  which,  to  my  regret, 
differ  In  some  respects  from  those  of  some 
of  my  brethren. 

The  only  question  which  these  cases  pre- 
sent Is  tile  constitutionality  of  tike  em- 
ployers' liability  act,  which,  briefly  stated, 
provides  a  remedy  for  the  injury  or  death 
of  the  employees  of  territorial,  interstate, 
and  foreign  common  carriers,  caused  by  the 
negligence  of  the  carrier.  The  defendants 
wen  both  Interstate  carriers,  and  these  ac- 
tions wen  brought  to  recover  for  the  deaths 
of  their  employees  who,  at  the  time,  were 
engaged  In  interstate  transportation.  The 
Judgment  of  the  court  does  not  deny  that  it 
Is  within  the  power  of  the  Congress  to  pro- 
vide a  remedy  for  the  injury  or  death  of 
employees  engaged  In  the  conduct  of  terri- 
torial, Interstate,  and  foreign  commerce.  It 
fast*  upon  the  ground  that  this  statute  is 
unconstitutional  because  it  seeks  to  do  more 
than  that,  and  regulates  the  liability  of  em- 
ployers while  engaged  in  Intrastate  com- 
merce or  in  manufacture.  At  the  threshold 
I  may  say  that  I  agree  that  the  Congress 
has  not  the  power  directly  to  regulate  the 
purely  internal  commerce  of  the  states,  and 


that  I  understand  that  to  be  the  opinion  of 
every  member  of  the  court. 

The  constitutionality  of  the  act  was  at- 
tacked in  the  arguments  before  us  upon 
three  grounds:  First,  because  it  seeks  to 
control  by  provisions  so  inseparable  that 
they  are  Incapable  of  resolution  into  their 
several  parts,  not  only  the  territorial,  for- 
eign, and  Interstate  business  of  carriers,  but 
also  their  intrastate  business,  which,  by  the 
Constitution,  is  reserved  for  the  governments 
of  the  states.  Second,  because,  if  the  act* 
should'be  interpreted  as  not  intruding  upon" 
the  domain  of  the  states  by  directly  regu- 
lating commerce  exclusively  within  the 
states,  yet,  that  legislation  fixing  the  obli- 
gation of  employers  engaged  in  interstate 
and  foreign  commerce  to  their  employees  in 
such  commerce,  for  injuries  suffered  by  the 
latter  In  the  course  of  the  employment,  is 
not  the  regulation  of  commerce,  and,  there- 
fore, is  not  within  any  power  conferred  by 
the  Constitution  upon  Congress.  Third,  be- 
cause, even  if  the  act  la  concerned  with  a 
subject  which  is  within  the  power  of  Con- 
gress, yet  the  specific  changes  made  by  It  la 
the  common-law  rules  governing  the  rela- 
tions of  employer  and  employee  exceed  the 
legislative  power  or  violate  the  constitu- 
tional prohibitions  which  restrict  that  pow- 

I  am  of  opinion  that  the  set  Is  not  open 
to  any  of  the  constitutional  objections  urged 
against  it,  and  shall  consider  all  of  the  ob- 
jections in  the  order  In  which  I  have  stated 

In  the  consideration  of  the  scope  of  the 
statute  for  the  purpose  of  determining 
whether  It  seeks  to  control  that  part  of 
commerce  which  is  beyond  the  power  of  Con- 
gress and  subject  only  to  the  government  of 
the  states,  it  is  to  be  observed  that  the 
opening  words  of  Congress  are  in  recogni- 
tion of  the  limitation  of  its  authority 
and  of  the  constitutional  distinction  be- 
tween commerce  among  the  states  and  with 
foreign  nations  on  the  one  hand  and  com- 
merce within  the  states  on  the  other  hand. 
The  commands  of  the  law  an  addressed 
only  to  "common  carriers  engaged  In  trade 
and  commerce"  in  the  territories,  with  for- 
eign nations,  and  among  the  states,  and 
with  respect  to  carriers  engaged  In  com- 
merce within  the  states  the  laws  is  impress- 
ively silent.  The  expression  and  enumera- 
tion of  the  parts  of  commerce  which  are 
clearly  within  the  control  of  Congress  is 
equivalent  to  an  exclusion  of  the  part  which 
is  not  within  its  control.  In  the  careful 
selection  of  the  language  of  this  law  the 
legislators  may  well  have  In  mind  the  words 
of  Chief  Justice  Marshall  which  have  re- 
ceived the  constant  approval  of  this  court. 
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He   said    (In  Gibbons  t.  Ogden,  9   Wheat, 

S  194,  195,  9  L.  ed.  80,  TO)  : 

?  •  "The  subject  to  which  the  power  Is  next 
applied  Is  to  commerce  'among  the  several 
states.'  .  .  .  Commerce  among  the  eta.Ua 
cannot  stop  at  the  external  boundary  line 
of  each  stabs,  hut  may  be  Introduced  Into 
the  interior. 

"It  ia  not  intended  to  say  that  these 
word*  comprehend  that  commerce  whloh  Is 
completely  internal,  which  Is  carried  on  be- 
tween man  and  man  In  a  state,  or  between 
different  parts  of  the  same  state,  and  which 
does  not  extend  to  or  affect  other  states. 
Such  a  power  would  be  Inconvenient,  and  is 
certainly  unnecessary . 

"Comprehensive   a*  the  word   'among*   is. 
It  may  very  properly  be  restricted  to  that 
s  which  concerns  more  states  than 


one.  The  phrase  Is  not  one  which  would 
probably  hare  been  selected  to  Indicate  the 
completely  interior  traffic  of  a  state,  be- 
cause It  ia  not  an  apt  phrase  for  that  pur- 
pose; and  the  enumeration  of  the  particular 
eh  sees  of  commerce  to  whloh  the  power  was 
to  be  extended  would  not  hare  been  made 
had  the  intention  been  to  extend  the  power 
to  every  description.  The  enumeration  pre- 
suppose* something  not  enumerated;  and 
that  something,  if  we  regard  the  language, 
or  the  subject  of  the  sentence,  must  be  the 
exclusively  internal  commerce  of  a  state. 
The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the 
nation,  and  to  those  internal  concerns  which 
affect  the  states  generally;  but  not  to  those 
which  are  completely  within  a  particular 
state,  which  do  not  affect  other  states,  and 
with  which  it  Is  not  necessary  to  interfere 
for  the  purpose  of  executing  some  of  the 
general  powers  of  the  government.  The 
completely  Internal  commerce  of  a  state, 
then,  may  be  considered  as  reserved  to  the 
state  itself." 

These  words  of  the  Chief  Justice  have 
been  regarded  as  delimiting  accurately  the 
constitutional  boundaries  of  the  respective 
powers  over  commerce  of  the  nation  and  the 
States.  They  have  been  frequently  repeated, 
and,  though  differences  have  arisen  in  their 
application  to  the  complicated  affairs  of 
o  mankind,  never  doubted,  and  universally  ap- 
•  proved.  It  Is  not*eaay  to  believe  that  Con- 
gress intended  to  dispute  their  authority. 
The  reasoning  which  was  thought  worthy 
for  the  interpretation  of  the  Constitution 
will  not  be  misapplied  if  It  be  employed  In 
the  Interpretation  of  a  law  passed  In  pur- 
snanos  of  the  powers  conferred  by  the  Con- 
•titatlon.  Why  should  it  not  be  said  of  the 
law  as  It  was  said  of  the  Constitution,  that 
"the  enumeration  of  the  particular  classes 
of  sommsree  to  which  the  power  was  to  be 


extended  would  not  have  been  made  had  the 
intention  been  to  extend  the  power  to  every 
description.  The  enumeration  presupposes 
something  not  enumerated;'  and  that  some- 
thing, if  we  regard  the  language,  .  .  . 
must  be  the  exclusively  Internal  commerce 
of  the  state.1*  From  the  enumeration  of 
territorial,  interstate,  and  foreign  commerce, 
and  the  omission  of  the  internal  commerce 
of  the  abate,  is  it  not  clear  that  the  com- 
merce which  is  exclusively  Internal  to  the 
state,  and  does  not  affect  any  other  charac- 
ter of  commerce,  was  intended  to  be  outside 
the  purview  of  the  law*  Does  not  a  proper 
respect  for  the  acts  of  Congress  and  the 
strong  presumption  that  It  will  not  exceed 
its  powers,  so  frequently  declared  by  this 
court,  require  us  to  believe  that,  when  the 
kinds  of  commerce  within  ita  undoubted  con- 
trol are  carefully  enumerated,  all  the  words 
of  the  law,  however  general,  are  to  be  re- 
ferred solely  to  that  commerce  and  no  other  I 
If  carriers  were  separated  by  a  clear  line 
of  division,  so  that  one  class  were  engaged 
exclusively  In  interstate  and  foreign  com- 
merce, and  the  other  class  were  engaged  ex- 
clusively In  commerce  within  the  states,  It 
would  not,  of  course,  occur  to  any  mind 
that  this  act  had  any  reference  whatever  to 
the  state  carriers.  But  there  Is  no  such 
hard  and  fast  line  of  division.  Carriers 
often,  and,  where  they  are  railroads,  usual- 
ly are,  as  a  matter  of  fact,  engaged  both  in 
interstate  and  foreign  commerce,  over  which 
Congress  has  the  control,  and  intrastate 
commerce,  over  which  the  states  have  the 
control.  Applying  the  law  under  considera- 
tion to  the  conditions  as  they  actually  ex- 
ist, it  is  said  that  ita  words  are  so  general* 
and  sweeping  as-to  comprehend  within  Ita* 
benefits  not  only  the  employees  of  the  inter- 
state carrier,  engaged  in  the  business  of  In- 
terstate carriage,  but  also  the  employees  of 
the  same  carrier  engaged  in  the  business  of 
intrastate  carriage  which  it  may  and  usual- 
ly does  conduct.  Counsel  Illustrated  their 
argument  by  suggesting  that  If  a  carrier 
doing  an  interstate  business  on  the  Pacific 
slope  also  conducted  a  local  trolley  line 
wholly  along  the  Atlantic  seaboard  within 
a  single  state,  an  employee  on  the  local 
trolley  line  would,  by  the  terms  of  this  act, 
be  entitled  to  its  benefits.  If  such  be  the 
necessary  Interpretation  of  the  statute, 
plainly  it  exceeds  the  power  of  Congress, 
for  Congress  certainly  has  no  right  to  regu- 
late the  purely  Internal  commerce  of  a 
state.  Nor  can  the  statute  be  saved  by  re- 
jecting that  part  of  it  which  is  unconstitu- 
tional, because  ita  provisions  are  single  and 
incapable  of  separation.  The  vicious  part, 
if  such  exist,  is  so  intermingled  with  that 
which  is  good  that  it  cannot  be  eliminated 
without  destroying  the  whole  structure. 


.Google 


M  SUPREME  COURT  REPORTER. 


Oct.  's 


Which  interpretation,  than,  should  be 
adopted?  That  which  regards  the  law  m 
prescribing  the  liability  of  the  carrier  only 
t«  those  employee*  who  are  engaged  in  the 
work  of  interstate  and  foreign  commerce,  or 
that  which  extends  the  benefit*  of  the  law 
also  to  those  employee*  engaged  In  work 
which  has  no  relation  whatever  to  mien  com- 
merce! In  answering  this  question  it  must 
not  be  forgotten  that,  if  the  latter  Interpre- 
tation be  adopted,  in  the  opinion  of  the 
whole  court  the  act  in  beyond  the  constitu- 
tional power  of  Congress.  That  is  a  con- 
sideration of  vast  importance,  because  the 
court  has  never  exercised  the  mighty  power 
of  declaring  the  acts  of  a  co-ordinate  branch 
of  the  government  void  except  where  there 
is  no  possible  and  sensible  construction  of 
the  act  which  is  consistent  with  the  funda- 
mental organic  law.  The  presumption  that 
other  branches  of  the  government  will  re- 
strain themselves  witbin  the  scope  of  their 
authority,  and  the  respect  which  is  due  to 
them  and  their  acts,  admits  of  no  other  at- 
titude from  this  court.  This  la  mora  than 
0a  canon  of  interpretation,  it  Is  a  rule  of 
"conduct  resting  upon  considerations  of  pub- 
•  lic'policy,  and,  in  the  exercise  of  the  deli- 
cate function  of  condemning  the  acts  of  co- 
ordinate and  equal  branches  of  the  govern- 
ment, under  the  same  obligation  to  respect 
the  Constitution  as  ourselves,  has  been  ob- 
served from  the  beginning.  I  regard  the 
rule  as  so  vital  and  fundamental  in  this 
and  all  other  parte  of  the  ease  that  1  select 
almost  at  random  some  expressions  of  it  by 
different  justices  of  this  court.  When  the 
power  to  declare  an  act  of  Congress  void 
was  still  undecided,  Mr.  Justice  Chase  said 
in  Hylton  t.  United  States,  3  Dall.  171,  1 
L.  ed.  056,  p.  175:  "If  the  court  have  such 
power,  I  am  free  to  declare  that  I  will  never 
exercise  it,  but  In  a  very  clear  case."  Hr. 
Justice  Strong  said  in  Legal  Tender  Cases, 
12  WalL  4S7,  20  L,  ed.  297,  p.  S31 :  "It  is 
incumbent,  therefore,  upon  those  who  af- 
firm the  unconstitutionally  of  an  act  of 
Congress,  to  show  clearly  that  It  Is  In  vio- 
lation of  the  provision  of  the  Constitution. 
It  is  not  sufficient  for  them  that  they  suc- 
ceed in  raising  a  doubt."  In  Trade-Mark 
Cases,  100  U.  S.  82,  26  L.  cd.  560,  Mr.  Jus- 
tice Miller  said,  p.  96:  "When  this  court 
ie  called  on,  in  the  course  of  the  administra- 
tion of  the  law,  to  consider  whether  an  act 
of  Congress,  or  any  other  department  of 
the  government,  is  within  the  constitutional 
authority  of  that  department,  a  due  respect 
for  a  co-ordinate  branch  of  the  government 
requires  that  we  shall  decide  that  it  has 
transcended  its  powers  only  when  that  is  so 
plain  that  we  cannot  avoid  the  duty."  In 
Nicol  v.  Ames,  173  U.  S.  SOS,  43  L.  ed.  780, 
10  Sup.  CL  Rep.  622,  Mr.  Justice  Peckham 


said,  p.  514:  "It  la  always  an  exceedingly 
grave  and  delicate  dnty  to  decide  upon  tie 
constitutionality  of  an  act  of  the  Congress) 
of  the  United  States.  The  presumption,  aa 
has  frequently  been  said,  Is  In  favor  of  the 
validity  of  the  act,  and  it  Is  only  when  the 
question  Is  free  from  any  reasonable  doubt 
that  the  court  should  hold  an  act  of  the 
lawmaking  power  of  the  nation  to  be  In  -vio- 
lation of  that  fundamental  instrument  upon 
which  all  the  powers  of  the  government 
rest"  Mr.  Justice  White  in  -Buttfldd  v. 
Stranahan,  102  U.  &  470,  48  L.  ed.  525,  24 
Sup.  Ct.  Rep.  340,  said,  p.  492:  "In  exam- 
ining the  statute  In  order  to  determine  its 
constitutionality,  we  must  be  guided  by  tin  H 
well-settled  rule  that  every  Intendment  is  in  g 
favor  of  its  validity.  •  It  must  be  presumed* 
to  be  constitutional  unless  its  repugnancy 
to  the  Constitution  clearly  appears."  Mr. 
Chief  Justice  Wait*  in  Sinking  Fund  Cases, 
99  U.  S.  700,  25  L.  ed.  496,  said,  p.  71Ui 
"It  is  our  duty,  when  required  in  the  regu- 
lar course  of  judicial  proceedings,  to  declare 
an  act  of  Congress  void  If  not  within  the 
legislative  power  of  the  United  States;  but 
this  declaration  should  never  be  made  ex- 
cept In  a  clear  ease.  Every  possible  pre- 
sumption is  in  favor  of  the  validity  of  a 
statute,  and  this  continues  until  the  con- 
trary is  shown  beyond  a  rational  doubt. 
One  branch  of  the  government  cannot  en- 
croach on  the  domain  of  another  without 
danger.  The  safety  of  our  Institutions  de- 
pends In  no  small  degree  on  a  strict  observ- 
ance of  this  salutary  rule."  Mr.  Justice 
Story,  in  United  States  v.  Coombs,  12  Pet. 
72,  9  L.  ed.  1004,  said,  page  70:  "If  the 
section  admits  of  two  Interpretations,  one 
of  which  brings  it  within  and  the  other 
presses  it  beyond  the  constitutional  author- 
ity of  Congress,  It  will  become  our  duty  to 
adopt  the  former  construction;  because  a 
presumption  never  ought  to  be  indulged  that 
Congress  meant  to  exercise  or  usurp  any 
unconstitutional  authority,  unless  that  con- 
clusion  is  forced  upon  the  court  by  language 
altogether  unambiguous." 

Citations  of  this  character  might  be  mul- 
tiplied, but  to  no  good  purpose.  There  is  no 
doubt  that  the  rule  exists,  there  is  no  doubt 
that  It  ie  wise,  and  promotes  the  mutual 
respect  between  the  different  branches  of  the 
government  which  is  so  essential  to  the  wel- 
fare of  ail,  and  that  it  requires  us,  if  it  I» 
within  our  power,  to  give  to  the  words  of 
the  statute  before  us  a  meaning  which  will 
confine  its  provisions  to  subjects  within  the 
control  of  Congress.  If  two  interpretations 
are  possible  our  plain  duty  is  to  adopt  that 
which  sustains  the  statute  as  a  lawful  exer- 
cise of  authority,  and  not  that  which  con- 
demns ft  as  a  usurpation. 

The  argument  which  supports  a,  o 
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tion  of  tho  statute  which  would  Include 
within  Ita  provisions  intrastate  commerce 
U  readily  stated.  It  is  mid  that  "every 
h  common  carrier"  engaged  in  territorial,  for- 
?  eign,  or  Interstate  trade,  1b  made«"liable  to 
any  of  Ita  employees  ...  for  all  dam- 
ages which  may  result  from  the  negligence 
of  any  of  its  officers,  agents,  or  employees, 
or  by  reason  of  any  defect"  in  its  Instru- 
mentalities, and  that,  as  there  is  no  qualifi- 
cation of  or  exception  to  the  generality  of 
the  language  descriptive  of  the  employees 
or  instrumentalities,  it  must  be  deemed  to 
include  those  engaged  and  used  solely  in  in- 
trastate commerce,  and  even  in  manufacture, 
as  well  as  those  engaged  and  used  in  other 
commerce.  But  I  venture  to  think  that  this 
argument  rests  upon  too  narrow  ground. 
It  contemplates  merely  the  words  of  the 
statute;  it  shuts  out  the  light  which  the 
Constitution  sheds  upon  them;  it  overlooks 
the  significance  of  the  enumeration  of  the 
kinds  of  commerce  clearly  within  the  na- 
tional control  and  the  omission  of  the  com- 
merce beyond  that  control, — an  enumera- 
tion and  omission  which  characterizes, 
colors,  and  restrains  every  word  of  the 
statute,— and  it  neglects  the  presump- 
tions in  favor  of  the  validity  of  the  law  and 
of  the  obedience  of  Congress  to  the  com- 
mands of  the  Constitution,  which  cannot 
with  propriety  be  disregarded  by  this  court 
faking  Into  account  these  missing  aids  to 
construction,  it  becomes  quite  easy,  quite 
reasonable,  and,  in  my  opinion,  quite  neces- 
sary, to  construe  the  act  as  conferring  ita 
Benefits  only  upon  employees  engaged  in 
some  fashion  in  the  commerce  which  is 
•numerated  in  it  and  is  undoubtedly  under 
the  control  of  Congress.  Even  without  these 
guides  for  discovering  the  intent  of  Con- 
gress, which  the  uniform  practice  of  the 
court  compels  us  to  use,  it  Is  natural  to  sup- 
pose that,  when  territorial,  interstate,  and 
foreign  carriers  only  are  mentioned  and 
•very  inch  carrier  Is  declared  to  be  liable 
"to  any  of  its  employees,''  only  ifat  em- 
ployees In  such  commerce  are  intended. 
With  those  guides  the  conclusion  appears 
to  me  Irresistible,  for  they  show  that  if  the 
words,  "any  of  Its  employees,"  in  the  con- 
text where  they  are  used,  are  capable  of 
meaning  all  of  the  employees  upon  any  kind 
ef  work,  yet  their  generality  should  be  m- 
n  strained  so  as  to  include  only  those  who  are 
5  subject  to  the  power  of  the  lawmaking  body. 
*  The  case  of  McCullough  v.  Virginia,  172MJ. 
&  102,  43  L.  ed.  382,  IS  Sup.  Ct.  Rep.  134, 
is  precisely  iu  point  here.  An  act  of  the 
general  assembly  of  the  state  of  Virginia 
provided  for  refunding  the  state  debt  by 
the  Issue  of  coupon  bonds  for  two  thirds  of 
the  total  amount  of  that  debt  It  was  en- 
acted that  the  coupons  should  "be  rsoelv 


able  at  and  after  maturity  for  all  taxes, 
debts,  dues,  and' demands  due  the  state." 
There  was  at  the  time  of  the  passage  of  the 
refunding  act  a  provision  of  the  Constitu- 
tion of  Virginia  requiring  all  school  taxes  to 
be  paid  in  cash,  and  it  had  been  held  by  this 
court  that  the  constitutional  provision  dis- 
abled the  Virginia  legislature  from  provid- 
ing that  the  coupons  should  be  receivable 
for  such  taxes.  McGahey  v.  Virginia,  138 
U.  S.  602,  34  L.  ed.  304,  10  Sup.  Ct  Bep. 
072.  The  argument  was  then  made  that 
as  the  statute  providing  for  the  reeeivabll- 
ity  of  the  coupons  for  "all  taxes,  debts,  dues, 
and  demands  on  the  state"  was  in  part  be- 
yond the  constitutional  power  of  the  leg- 
islature, the  contract  evidenced  by  that  stat- 
ute was  entirely  void.  The  court,  speaking 
by  Mr.  Justice  Brewer,  answered  this  argu- 
ment by  saying,  p.  112:  "It  Ignores  the 
difference  between  the  statute  and  the  con- 
tract, and  confuses  the  two  entirely  dis- 
tinct matters  of  construction  and  validity. 
The  statute  precedes  the  contract  Its  scope 
and  meaning  must  be  determined  before  any 
question  will  arise  as  to  the  validity  of  the 
contract  which  It  authorizes.  It  Is  elemen- 
tary law  that  every  statute  la  to  be  read  in 
the  light  of  the  Constitution.  However 
broad  and  general  its  language,  it  cannot  be 
interpreted  aa  extending  beyond  those  mat- 
ters which  It  was  within  the  constitutional 
power  of  the  legislature  to  reach.  It  is  the 
same  rule  which  obtains  In  the  interpreta- 
tion of  any  private  contract  between  indi- 
viduals. That  whatever  may  be  its  words, 
is  always  to  be  construed  in  the  light  of 
the  statute;  of  the  law  then  in  force;  of  the 
circumstances  and  conditions  of  the  parties. 
So,  although  general  language  was  intro- 
duced into  the  statute  of  1871,  It  Is  not  to 
be  read  aa  reaching  to  matters  in  respect  to 
which  the  legislature  had  no  constitutional 
power,  but  only  as  to  those  matters  within 
its  control.  And  if  there  were,  as  it  seems 
there  were,  certain  special  taxes  and  duesn 
•which,  under  the  existing  provisions  of  the* 
state  Constitution,  could  not  be  affected  by 
legislative  action,  the  statute  is  to  be  read 
as  though  it  in  terms  excluded  them  from 
ita  operation."  The  language  quoted  was 
not  obiter.  The  case  turned  upon  the  con- 
struction of  the  statute  and  reversed  the 
construction  by  the  highest  court  of  the 
state  of  ita  own  statute,  as  well  as  its  judg- 
ment that  the  statute  thus  construed  was 
inconsistent  with  the  state  Constitution,  be- 
cause "all  taxes"  included  taxes  beyond  the 
power  of  the  legislature.  I  am  unable  to 
reconcile  the  judgment  In  that  case  with 
the  conclusion  which  is  reached  by  the  court 
in  this.  The  reasoning  which.  In  that  case, 
led  the  court  to  construe  a  statute  providing 
that  the  coupons   should  be   receivable  for 
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"all  taxes"  to  mean  only  for  such  taxes  sa 
the  legislature  had  the  constitutional  power 
to  declare  payable  in  such  a  manner,  Is 
equally  potent  to  lead  the  court,  in  the  case 
at  bar,  to  construe  a  statute  providing  for 
the  liability  of  the  interstate  and  foreign 
carrier  to  "any  of  its  employees"  to  mean 
only  to  any  of  its  employees  for  whom  Con- 
gress has  the  constitutional  power  to  make 
such  a  provision.  In  that  case  there  were 
taxes  within  the  legislative  control,  and 
taxes  without  the  legislative  control  of  the 
Virginia  assembly;  in  this  ease  there  are 
employees  within  the  legislative  control  and 
employees  without  the  legislative  control  of 
Congress;  in  that  case  the  statute  provided 
for  "all  taxes;"  in  this  case  the  statute 
provides  for  "any  employees;"  In  that  case, 
examining  the  statute  "in  the  light  of  the 
Constitution,"  this  court  declared  that  "how- 
over  broad  and  general  its  language,  it  can- 
not be  interpreted  as  extending  beyond  those 
matters  which  it  is  within  the  constitution- 
al power  of  the  legislature  to  reach,"  and 
If  it  appears  that  there  were  taxes  beyond 
the  control  of  the  legislature,  that  the  stat- 
ute should  be  read  "as  though  it  in  terms 
excluded  them  from  its  operation/'  I  am 
unable  to  Imagine  any  reason  why,  examin- 
ing the  statute  in  this  ease  with  the  aid  of 
the  same  light,  the  court  should  not  make 
the  same  declaration  of  its  meaning.  More- 
g  over,  it  should  be  remembered  that  a  cir- 
•  cumstanee*  leading  in  the  same  direction  Is 
present  in  the  ease  at  bar  which  was  absent 
in  that  ease,  for,  to  repeat  what  has  al- 
ready been  said,  here  the  general  words  are 
used  in  a  context  which  suggests,  if  it  does 
not  require,  the  less  extended  meaning. 

It  should  be  observed  that  the  McCul- 
lough  Case  was  simply  a  case  of  construc- 
tion. The  court  made  no  judicial  amend- 
ment of  the  statute  or  exception  from  its 
provisions  of  any  subject  which  cams  with- 
in them  according  to  their  proper  meaning, 
ascertained  with  the  aid  of  the  light  of  the 
constitutional  limits  of  the  legislative  pow- 
er. Mr.  Justice  Brewer  pointed  out  the  dis- 
tinction between  the  construction  of  the 
statute  and  its  validity,  saying:  "The  stat- 
ute precedes  the  contract.  Its  scope  and 
meaning  must  be  determined  before  any 
question  will  arise  as  to  the  validity  of  the 
contract  which  it  authorizes."  Thus  the 
case  Is  distinguished  from  some  others,  much 
relied  upon  in  the  argument,  which  estab- 
lish the  proposition  that  a  tingle  statutory 
prevision  is  void  if  It  is  expressed  In  gen- 
eral words  so  used  as  to  manifest  clearly 
the  intention  to  include  within  those  words 
subjects  beyond  the  constitutional  power  of 
Ibe  lawmaking  body.  The  courts  have  no 
power  to  read  into  such  a  provision  an  ex- 
ception for  the  purpose  of  saving  that  which 


is  left  from  condemnation.  A  law  which- 
cannot  endure  the  test  of  the  Constitution- 
without  judicial  amendment  must  perish. 
United  States  t.  Reese,  92  U.  S.  214,  23  L. 
ed.  563;  Trade-Hark  Cases,  100  U.  S.  82,  25 
L.  ed.  550;  United  States  v.  Harris,  100  U. 
S.  629,  27  L.  ed.  200,  1  Sup.  Ct.  Rep.  SOI; 
Baldwin  v.  Franks,  120  U.  S.  678,  30  L.  ed. 
766,  7  Sup.  Ct.  Rep.  666,  763;  United  States 
v.  Ju  Toy,  198  U.  S.  263,  49  L.  ed.  1040, 
25  Sup.  Ct  Rep.  644.  See  Illinois  C.  R.  Co. 
v.  McKendree,  203  U.  S.  514,  51  L.  ed.  298, 
27  Sup.  Ct.  Rep.  IG3.  But  the  rule  derived 
from  these  cases  is  by  no  means  decisive  of 
the  inquiry  whether  this  statute  must  be 
construed  as  seeking  to  accomplish  objects 
beyond  the  power  of  Congress.  It  ean  be 
made  decisive  only  by  begging  the  very  ques- 
tion to  be  determined,  and,  in  the  words  of 
Mr.  Justice  Brewer,  confusing  "the  two  en- 
tirely distinct  matters  of  construction  and 
validity."  It  merely  expresses  the  judicial 
duty  which  arises  after  the  question  of  con-v 
struction  is  determined.  A  critical  exam-" 
ination  of  the*  cases  shows  that  in  each  of* 
them,  In  the  opinion  of  the  court,  the  lan- 
guage of  the  statute  admitted  of  no  possible 
interpretation,  except  that  Congress  in- 
tended to  deal,  by  a  single  and  inseparable 
provision,  with  subjects  without  as  well  as 
subjects  within  its  control.  As  was  said  in 
one  of  them  (United  States  v.  Reese,  92  U. 
S.  220,  23  L.  ed.  565),  there  was  "no  room 
for  construction  unless  it  be  as  to  the  effect 
of  the  Constitution."  It  would  be  unprofit- 
able to  dwell  upon  all  these  decisions,  and 
I  content  myself  with  the  analysis  of  one, 
and  that  the  one  deemed  by  counsel  who 
rely  upon  it  as  the  most  important  and  con- 
clusive. In  "The  Trade-Mark  Cases"  it  ap- 
peared that,  In  an  act  entitled,  "An  Act  to 
Revise,  Consolidate,  and  Amend  the  Stat- 
utes Relating  to  Patents  and  Copyrights" 
[16  Stat  at  L.  196,  chap.  230],  provision 
was  made  for  the  registration  of  trademarks 
In  the  Patent  Office.  Some  years  later  an 
act  was  passed  providing  for  the  punish- 
ment by  fine  and  imprisonment  of  any  per- 
son making  fraudulent  use  of  or  counter- 
feiting trademarks  thus  registered.  The 
cases  were  indictments  under  this  later  act, 
and  the  question  for  decision  was  its  con- 
stitutionality. The  act  was  supported  first 
upon  the  ground  that  it  was  authorized  by 
that  part  of  the  Constitution  which  con- 
fers upon  Congress  the  authority  "to  pro- 
mote the  progress  of  science  and  useful  arts, 
by  securing  for  limited  times  to  authors 
and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries."  The 
court,  after  saying  "that  it  is  a  reasonable 
inference  that  this  part  of  the  statute  also 
was,  in  the  opinion  of  Congress,  an  exernM 
of  the  power  found  in  that  clause  of  tbc 
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Constitution,"  and  that  "It  m  mainly.  If 
not  wholly,  to  thifl  clause  that  the  advocates 
of  the  law  looked  for  Its  support,"  beld 
that  this  clause  was  not  a  sufficient  so 
of  authority  for  the  act.  The  act  was  sup- 
ported, second,  upon  the  ground  that  the 
commerce  clause  of  the  Constitution  sup- 
plied the  requisite  authority  to  Congress. 
But  there  was  not  a  word  in  the  act  from 
which  It  could  be  inferred  that  Congress  in- 

^  tended  to  exercise  the  power  conferred  by 
g  the  commerce  clause.     The  court,  by  Mr. 

•  Justice  Miller,  after  pointing  out,  that*eom- 
meroe  within  a  state  was  beyond  the  con- 
trol of  Congress,  said:  "When,  therefore, 
Congress  undertakes  to  enact  a  law  which 
can  only  be  valid  as  a  regulation  of  com- 
merce, it  is  reasonable  to  expect  to  find  on 
the  face  of  the  law,  or  from  Its  essential 
nature,  that  it  is  a  regulation  of  commerce 
with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  tribes.'*  Words 
oouid  not  be  more  happily  chosen  than  these, 
to  describe  what  the  statute  in  the  case  at 
bar  is  on  its  face  and  from  its  essential 
nature.  The  Justice  then  proceeds  to  say: 
"If  not  so  limited,  It  is  in  excess  of  the 
power  of  Congress.  If  its  main  purpose  be 
to  establish  a  regulation  applicable  to  all 
trade,  to  commerce  at  all  points,  especially 
if  it  is  apparent  that  It  la  designed  to  govern 
the  commerce  wholly  between  citizens  of 
the  same  state,  it  is  obviously  the  exercise 
of  a  power  not  confided  to  Congress."  No 
words  could  be  mors  happily  chosen  than 
these,  to  describe  exactly  what  the  statute 
in  the  case  at  bar  is  not.  The  court,  then, 
taking  the  view,  upon  which  there  cannot 
be  two  opinions,  that  the  act  intended  to 
establish,  a  universal  system  of  trademark 
legislation  applicable  to  all  commerce,  held 
the  statute  void,  saying:  "It  is  not  within 
the  judicial  province  to  give  to  the  word* 
used  by  Congress  a  narrower  meaning  than 
they  are  manifestly  intended  to  bear,  in  or- 
der that  crimes  may  be  punished  which  are 
not  described  in  language  that  brings  them 
within  the  constitutional  power  of  that 
body.''  The  reasoning  relied  upon  in  this 
ease  to  overthrow  the  statute,  if  applied  to 
the  statute  before  us,  tends  to  support  it, 

I  do  not  wish  to  be  understood  as  saying 
that  the  group  of  cases  I  am  now  discussing 
does  not  furnish  instances  where  the  court 
has  declined  to  limit  the  meaning  of  words 
in  order  to  save  the  act.  I  only  say  that, 
in  these  cases,  it  could  not  be  done  without 
violating  the  obvious  intent  of  Congress,  as 
ascertained  by  the  necessary  meaning  of  the 
language  it  employed;  in  other  words,  that 
In  these  cases  only  one  interpretation  was 

H  possible,  and  there  was  "no  room  for  eon- 

Jstraction."  They  cannot  be  understood  as 
deriding  that  general 'words  may  not,  in 


view  of  the  context  where  they  are  found, 
and,  with  the  aid  of  the  light  of  the  Con- 
stitution, be  restrained  in  their  meaning, 
with  the  purpose  and  effect  of  giving  them 
such  a  construction  that  the  act  may  be 
sustained  sa  a  legitimate  exercise  of  the 
legislative  power.  If  they  should  be  so  un- 
derstood they  would  be  In  flat  conflict  with 
the  McCullough  Case,  and  with  the  spirit 
of  the  interpretation  that  prevailed  in 
United  States  v.  Palmer,  3  Wheat  610,  4  L. 
ed.  471,  and  Church  of  the  Holy  Trinity  T. 
United  States,  143  U.  B.  457,  36  L.  ed.  220, 
12  Sup.  Ct,  Bep.  611.  In  the  former  ease 
it  was  held  that  an  act  which  punished  cer- 
tain offenses  committed  by  "any  person  or 
persons"  upon  the  high  seas  should  not  be 
construed  as  including  persons  who  might 
commit  such  offenses  on  board  a  vessel  be- 
longing to  the  subjects  of  a  foreign  state; 
Marshall,  Ch.  J.,  saying:  "The  words  of 
the  section  are  in  terms  of  unlimited  extent 
The  words  'any  person  or  persons'  are  broad 
enough  to  comprehend  vnrj  human  being. 
But  general  words  must  not  only  be  limited 
to  cases  within  the  jurisdiction  of  the  state, 
but  also  to  those  objects  to  which  the  legis- 
lature intended  to  apply  than.''  In  the  lat- 
ter case  it  was  held  that  an  act  that  forbade 
all  persons  from  assisting  the  migration  in- 
to the  United  States  of  "any  alien  or  aliens, 
any  foreigner  or  foreigners,"  under  contract 
"to  perform  labor  or  services  of  any  kind,* 
did  not  include  a  minister  of  religion,  though 
such  a  person  was  within  the  letter  of  the 
statute.  These  cases  show  that  we  may  with 
propriety  give  to  the  words  "any  of  its  em- 
ployees" the  narrower  meaning,  and,  be- 
cause such  meaning  saves  the  act  from  con- 
demnation, it  is,  I  believe,  our  imperative 
duty  to  adopt  it  No  words  need  to  be  read 
Into  the  act.  It  is  required  only  that  the 
words  already  there  shall  be  applied  to  that 
commerce  which  Congress  referred  to;  name- 
ly, territorial,  foreign,  and  Interstate.  Thus 
read,  the  whole  statute  is  saved  and  no  part 
of  it  is  destroyed. 

The  natural  meaning  of  the  words  of  the 
statute  considered  together,  each  word  re- 
ceiving significance  from  those  with  which  it* 
Is  allied,  the  respect  which  is  due  to  Con- 5 
gross,  the*belief  which  I  hold  that  It  would* 
not  intentionally  overstep  the  clearly  de- 
fined limits  of  its  authority,  and  the  prin- 
ciples of  construction  heretofore  acted  npon 
by  this  court,  lead  my  mind  to  the  settled 
conviction  that  the  statute  can  be  inter- 
preted, and  ought  to  be  interpreted,  as  af- 
fording the  remedy  therein  prescribed  only 
to  the  employees  of  foreign,  interstate,  and 
territorial  carriers,  who  are  themselves  en- 
gaged  In  some  capacity  In  such  commerce 
in  some  of  its  manifold  aspects.  If  this 
mee"1*^  be  attributed  to  the  words  of  the 
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law,  It  la  apparent  that,  In  the  opinion  of 
a  majority  of  tba  court,  the  law,  In  its  main 
feature*  at  least,  would  be  constitutional. 
Entertaining  these  views  of  the  meaning 
of  tba  statute,  I  am  compelled  to  go  further 
and  consider  the  other  objections  to  it.  I 
agree  entirely  with  all  that  waa  said  In  the 
opinion  of  Mr.  Justice  White  In  support  of 
the  power  of  the  Congress  to  enact  a  law  of 
this  general  character,  but,  as  I  think  that 
the  judgments  in  these  cases  ought  to  be  re- 
Tsrsed,  I  cannot  escape  dealing  with  specific 
objections  to  the  statute  which  he  baa  not 
deemed  it  necessary  to  discuss.  I  think  it 
better,  therefore,  to  deal  with  alt  the  ques- 
tions that  an  necessarily  raised  m  these 
cases. 

I  come  now  to  the  question  whether  the 
statute,  thus  construed,  la  in  the  execution 
of  any  power  conferred  by  the  Constitution 
upon  the  Congress.  It  is  apparent  that 
there  Is  no  such  power  unless  ft  be  found 
In  that  clause  of  the  Constitution  which  au- 
thorizes Congress  "to  regulate  commerce 
with  foreign  nations  and  among  the  sev- 
eral states  and  with  the  Indian  tribes."  It 
hardly  needs  to  be  said  that  the  inability 
of  the  national  government  created  by  the 
Articles  of  Confederation  to  deal  effectively 
with  commerce  was  one  of  the  efficient 
causes  of  the  call  for  the  constitutional  con- 
vention. No  doubt  the  most  urgent  need  of 
that  time  waa  a  central  government  with 
powers  adequate  to  control  foreign  com- 
merce, but  interstate  commerce  was  not 
overlooked,  though  its  principal  importance 
c  then  consisted  in  its  relation  to  foreign 
g  commerce.  Federalist,  No.  42,  by  Mr.  Mad- 
*  iaon.  *No  one  could  then  have  foreseen  the 
extent  of  the  interstate  commerce  of  our 
times,  tor  no  one  could  foretell  the  employ- 
ment of  the  forces  of  steam  and  electricity 
which  have  so  wonderfully  aided  its  develop- 
ment. But  the  statesmen  of  that  time,  con- 
fident of  the  future,  and  hopeful  that  they 
might  devise  a  government  which  would  en- 
dure, must  have  understood  that  the  com- 
merce which  concerned  more  than  one  state, 
from  its  essential  nature,  waa  in  part  out- 
side the  territorial  jurisdiction  of  any 
state,  could  not  be  governed  efficiently  by  a 
single  state,  and,  if  left  outside  of  the  na- 
tional control,  would  be  subject  to  woeful 
embarrassment  by  the  conflicting  regu- 
lations of  the  several  states  into  which 
It  entered.  It  appears  In  the  reports 
of  the  debates  that  these  dangers  were 
appreciated  by  the  members  of  the  con- 
vention, so  far  as  they  threatened  that  part 
of  the  commerce  among  the  states  which  waa 
aonducted  by  water  transportation,  then  the 
only  part  of  such  commerce  of  sufficient  im- 
portance to  attract  public  attention.  But 
fortunately  the  spirit  of  the  nation  builder. 


and  not  of  the  codemakar.  Inspired  and  dom- 
inated the  convention.  Its  members  were 
not  content  to  frame  a  system  of  laws  suf- 
ficient for  the  present  moment,  which  might, 
in  a  few  years,  become  unauited  to,  or  inade- 
quate for,  the  needs  of  the  people.  They 
undertook,  rather,  the  task  of  devising  a 
scheme  of  government,  and  of  allotting  tha 
powers  usually  exercised  by  governments  be- 
tween the  existing  states  and  the  prospective 
nation.  Whenever  such  a  power  came  un- 
der consideration  its  nature  was  examined, 
and  it  was  then  placed  In  the  hands  of  that 
governmental  agency  which  it  was  supposed 
could  exercise  it  most  advantageously.  This 
very  power  furnishes  a  signal  illustration 
of  the  method  pursued.  The  convention  did 
not  determine  how  Interstate  commerce 
should  be  regulated,  but  rather  who  should 
regulate  it,  and  left,  with  certain  limita- 
tions, the  necessity,  extent,  and  nature  of 
the  regulation  to  the  contemporaneous 
knowledge,  wisdom,  and  discretion  of  the 
body  In  whom  the  power  was  vested.  Wa^ 
may  well  believe  that,  contemplating  then 
subject  with  the  enlarged  vision  of  "those* 
who  are  building  for  a  future  unknown  or 
dimly  discerned,  and  seeing  clearly  that  in- 
terstate, like  foreign,  commerce,  was,  In 
the  words  of  the  resolutions  with  which  Ran- 
dolph opened  the  deliberations  of  the  con- 
vention, a  matter  "to  which  the  separata 
states  are  incompetent,  or  in  which  the  har- 
mony of  the  United  States  may  be  interrupt- 
ed by  the  exercise  Of  Individual  legislation," 
the  convention  was  constrained  to  associ- 
ate the  two  together  in  every  draft  of  the 
Constitution  proposed,  and  place  them  with 
the  Indian  trade,  under  the  control  of  the 
national  legislature.  Madison's  Journal, 
Scott's  ed.  pp.  67,  161,  1Q4,  185,  362,  453, 
654,  656,  704,  703. 

The  different  kinds  of  commerce  described 
have  the  common  qualities  that  they  are 
more  extensive  than  the  jurisdiction  of  a 
single  state  and  liable  to  injury  from  con- 
flicting state  laws,  and  thereby  are  all  alike 
distinguished  from  the  purely  internal  com- 
merce of  the  states.  There  is  nothing  in 
the  words  of  the  grant  that  permits  the  be- 
lief that  the  power  is  not  coextensive  over 
foreign,  interstate,  and  Indian  trade,  or  is 
anything  less  than  the  whole  power  which 
any  government  may  properly  exercise  over 
cither,  though  it  may  well  be  that  the  re- 
strictive parts  of  the  Constitution,  its  pro- 
hibitions and  reservations,  may  operate  dif- 
ferently on  different  kinds  of  commerce,  or 
even  on  different  aspects  of  the  some  kind 

It  is  said  that  Congress  has  never  before 
enacted  legislation  of  this  nature  for  the 
government  of  interstate  commerce  on  laud, 
though  it  baa  for  tha  government  of  such 
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commerce  upon  the  water  and  for  the  gov- 
ernment of  foreign  commerce ;  that,  on  the 
contrary,  the  relatione  affected  have  been 
controlled  by  the  undoubted  power  of  the 
states  to  govern  men  and  things  within  their 
respective  dominions;  and  that  this  omis- 
sion of  Congress  ia  of  controlling  signifi- 
cance. The  fundamental  fallacy  of  this  ar- 
gument is  that  ft  misunderstands  the  nature 
of  the  Constitution,  undervalues  its  use- 
«  fulness,  and  forgets  that  Its  unchanging  pro- 
•  visions  are  adaptable  to  the'inflnite  variety 
of  the  changing  conditions  of  our  national 
life.  Surely,  there  is  no  statute  of  limita- 
tions which  bars  Congress  from  the  exercise 
of  any  of  its  granted  powers,  nor  any  au- 
thority, save  that  of  the  people  whom  it  rep 
resents,  which  may,  with  propriety,  chal- 
lenge the  wisdom  of  its  choice  of  the  time 
when  remedies  shall  first  be  applied  to  what 
it  deems  wrong.  It  cannot  be  doubted  that 
the  exercise  of  a  power  for  the  first  time 
■nay  be  called  upon  to  justify  Itself.  The 
fact  that  It  is  for  the  first  time  is  a  circum- 
stance to  be  considered.  But  iu  this  case  It 
Is  a  circumstance  whose  significance  disap- 
pear* in  the  light  of  history.  Henry  Adams, 
a  writer  of  high  authority,  in  the  first  chap- 
ter of  his  History  of  the  United  States,  has 
drawn  a  vivid  picture  of  the  conditions  of 
our  national  ljfu  at  the  beginning  of  the 
nineteenth  century.  The  center  of  popula- 
tion was  near  Baltimore.  The  interior  was 
almost  impenetrable  except  by  the  water 
way*  and  two  wagon  roads  from  Philadel- 
phia to  Pittsburg  and  from  the  Potomac  to 
the  Monongahela.  The  scattered  settlements 
of  what  was  then  the  Western  country  vera 
severed  from  the  seaboard  settlements  by 
mountain  ranges,  and  there  waa  little  con- 
nection between  the  two  almost  independent 
peoples.  There  was  scarcely  a  possibility  of 
trade  between  the  states  except  along  the 
seaooast  and  over  the  dangerous  and  uncer- 
tain rivers.  "The  experience  of  mankind," 
aays  the  author,  p.  7,  "proved  trade  to  be 
dependent  on  water  communications,  and  as 
yet  Americans  did  not  dream  that  the  ex- 
perience of  mankind  was  useless  to  them." 
We  need  not  look  beyond  these  conditions 
for  an  explanation  why  Congress,  though  it 
early  and  vigorously  exercised  Its  power  of 
legislation  over  foreign  commerce  and  in- 
terstate commerce  by  water,  left  it  unused 
in  respect  to  interstate  commerce  on  the 
land.  A*  population  multiplied,  bringing 
the  isolated  settlements  nearer  to  each 
other,  wealth  increased,  creating  a  wider 
demand  for  commodities,  and  roads  and 
bridges  came  to  be  better  and  more 
numerous,  doubtless  overland  commerce 
K  was  somewhat  stimulated.  But  the  iron 
g  restrictions  which  nature  had  placed  up- 
■  on   land   transportation* remained   constant 


until  they  were  unloosed  by  the  operation 
of  the  steam  railroad.  The  system  of  steam 
transportation  began  modestly  by  the  con- 
struction of  short  lines,  often  wholly  with- 
in a  single  state.  These  lines  were  length- 
ened by  extensions  and  consolidations,  un- 
til at  the  present  time  the  states  of  the 
Union  are  all  bound  together  by  a  network 
of  interstate  railroads.  Their  operation, 
added  by  the  quick  and  cheap  transmission 
of  the  malls,  and  the  communication  of  in- 
telligence by  electricity,  has  transformed  the 
commerce  of  the  country.  Interstate  com- 
merce by  land,  once  so  slight  as  to  be  un- 
worthy of  the  attention  of  the  national  leg- 
islature, has  come  to  be  the  moat  important 
part  of  all  trade,  and  It  is  not  too  much  to 
say  that  the  daily  needs  of  the  factory  and 
the  household  are  no  longer  dependent  upon 
the  resources  of  the  locality,  but  are  largely 
supplied  by  the  products  ol  other  states. 

It  was  not  reasonably  to  be  expected  that 
a  phenomenon  *o  contrary  to  the  experience 
of  mankind,  so  vast,  so  rapidly  developing 
and  changing,  as  the  growth  of  land  com- 
merce among  the  states,  would  speedily  be 
appreciated  in  all  Its  aspects,  or  would  at 
ones  call  forth  the  exercise  of  all  the  unused 
power  vested  In  Congress  by  the  commerce 
clause  of  the  Constitution.  Such  a  phe- 
nomenon demands  study  and  experience. 
The  habit  of  our  people,  accentuated  by  our 
system  of  representative  government,  is  not 
so  much  In  legislation  to  anticipate  prob- 
lems as  it  Is  to  deal  with  them  after  experi- 
ence has  shown  them  to  exist.  So  Congress 
has  exercised  its  power  sparingly,  step  by 
step,  and  has  acted  only  when  experience 
seemed  to  It  to  require  action.  A  descrip- 
tion of  Its  action  in  this  respect  was  given 
in  Re  Debs,  1S8  U.  S.  564,  30  L.  ed.  1002, 
IS  Sup.  Ct.  Rep.  BOO,  where  it  was  said,  p. 
670:  "Congress  has  exercised  the  power 
granted  in  respect  to  interstate  commerce 
in  a  variety  of  legislative  acts.  Passing  by, 
for  the  present,  all  that  legislation  in  re- 
spect to  commerce  by  water,  and  considering 
only  that  which  bears  upon  railroad  inter- 
state transportation  (for  this  Is  the  specific*) 
matter  involved  in  this  case),  these  acte*mav» 
be  noticed:  First.  That  of  June  15th, 
1836,  chap.  124,  14  Stat,  at  L.  06,  carried 
into  the  Revised  Statutes  as  f  525S  { U.  S. 
Comp.  Stat.  1901,  p.  3504),  which  provides: 
"Whereas  the  Constitution  of  the  United 
States  confers  upon  Congress,  in  express 
terms,  the  power  to  regulate  commerce 
among  the  several  states,  to  establish  post 
roads,  and  to  raise  and  support  armies: 
Therefore,  be  It  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled, 
that  every  railroad  company  in  the  United 
State*  whose  road  I*  operated  by  steam,  It* 
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successors  and  assign*,  be,  and!  is  hereby,  au- 
thorized to  cany  upon  and  over  its  roads, 
boots,  bridge*,  and  ferries  all  passengers, 
troops,  government  supplies,  mails,  freight, 
and  property  on  their  way  from  any  state 
to  another  state,  and  to  receive  compensa- 
tion therefor,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous  lines 
tor  the  transportation  of  the  same  to  the 
place  of  destination.'  Second.  That  of  March 
3d,  1873,  chap.  252,  17  Stat,  at  L.  584.  (Her. 
Stat.  If  4383  to  4380,  D.  &  Comp.  Stat 
1901,  pp.  2995,  2997),  which  regulates  the 
transportation  of  live  stock  over  interstate 
railroads.  Third.  That  of  May  29th,  1834, 
chap.  80,  |  6,  23  Stat,  at  L.  31,  32,  V.  S. 
Comp.  Stat.  1901,  pp.  2S9,  3184,  prohibiting 
interstate  transportation  by  railroads  of 
lire  stock  affected  with  any  contagious  or 
infectious  disease.  Fourth.  That  of  Feb- 
ruary 4th,  1887,  chap.  104,  24  Stat,  at  L. 
S79,  U.  S.  Comp.  Stat.  1901,  p.  3154,  with 
Its  amendments  of  March  2d,  1889,  chap. 
382,  25  Stat,  at  L.  855,  U.  S.  Comp.  Stat. 
1901,  p.  31S8,  and  February  10th,  1891,  chap. 
128,  20  Stat,  at  L.  743,  U.  S.  Comp.  Stat. 
1901,  p.  3103,  known  as  the  'interstate  com- 
merce act,'  by  which  a  commission  was  cre- 
ated with  large  power*  of  regulation  and 
control  of  interstate  commerce  by  railroads, 
and  the  10th  section  of  which  act  gives  to 
the  courts  of  the  United  States  power  to  en- 
force the  orders  of  the  commission.  Fifth. 
That  of  October  1st,  1888,  chap.  1003,  25 
Stat,  at  L.  501,  providing  for  arbitration  be- 
tween railroad  interstate  companies  and 
their  employees.  And,  sixth,  the  act  of 
March  2d,  1893,  chap.  IBS,  27  Stat,  at  L. 
531,  U.  S.  Comp.  Stat  1901,  p.  3174,  requir- 
ing the  use  of  automatic  couplers  on  inter- 
state trains,  and  empowering  the  Interstate 
Commerce   Commission  to   enforce  Its   pro- 

b  Since  this  decision  other  laws  more  fully 
"  regulating  interstate  commerce  on  land  have 
*  been  enacted,  which  need  not*here  be  stated. 
They  show  a  constantly  increasing  tendency 
to  exercise  more  fully  and  vigorously  the 
power  conferred  by  the  commerce  clause.  It 
is  well  to  notice,  however,  that  Congress  has 
assumed  the  duty  of  promoting  the  safety 
of  public  travel  by  enacting  the  safety  ap- 
pliance law;  an  act  to  require  reports  of 
casualties  to  employees  or  passengers  (31 
Stat,  at  L.  1440,  chap.  80S,  U.  S.  Comp. 
Stat  1901,  p.  3170)  ;  a  resolution  directing 
the  Interstate  Commerce  Commission  to  in- 
vestigate and  report  on  the  necessity  for 
block  signals  (34  Stat  at  L.  838,  U.  8. 
Comp.  Stat  Supp.  1907,  p.  912) ;  on  act 
limiting  the  hours  of  service  of  employees; 
and  the  act  under  consideration.  These  acts, 
all  relating  to  interstate  transportation, 
demonstrate  the  belief  of  Congress  that  the 


safety  of  Interstate  travel  If  a  matter  of 
national  concern,  and  its  deliberate  purpose 
to  Increase  that  safety  by  laws  which  It 
deems  conducive  to  that  end.  I  think,  there- 
fore, that  we  may  consider  whether  this  act 
finds  authority  in  the  commerce  clause  of 
the  Constitution  without  embarrassment 
from  any  Inferences  which  may  be  drawn 
from  the  inaction  of  Congress. 

It  is  settled  beyond  the  necessity  of  citing 
eases  that  the  transportation  of  persons  and 
property  is  commerce;  in  other  words,  that 
the  business  of  carriers  is  commerce. 
Where,  therefore,  the  business  is  foreign  or 
interstate.  Congress,  it  has  frequently  been 
decided,  has  the  paramount,  if  not  the  sole, 
power  to  legislate  for  its  direct  control.  An 
obstruction  of  such  commerce  by  unlawful 
violence  may  be  made  punishable  under  the 
laws  of  the  United  States,  suppressed  by  the 
armies  of  the  United  States,  or,  at  the  in- 
stance of  the  United  States,  enjoined  in  its 
courts.  Re  Debs,  ubl  supra.  It  is  difficult 
to  conceive  how  legislation  may  effectively 
control  the  business  if  it  cannot  regulate 
the  conduct  of  those  engaged  in  the  business, 
while  engaged  in  the  business,  in  every  act 
which  Is  performed  In  the  conduct  of  the 
business.  The  business  of  transportation 
is  not  an  abstraction.  It  Is  the  labor 
of  men,  employed,  with  the  aid  of 
instrumentalities,  animal  and  mechanic- 
al, in  carrying  men  and  things  from 
place  to  place.  In  every  form  of  transports- m 
tion,  from  the  simplest  to  the  most"  complex,? 
whether  the  man  carries  the  burden  on  bis 
back,  or  drives  an  animal  which  carries  it, 
or  a  locomotive  which  draws  a  car  which 
carries  it,  the  one  and  only  constant  factor 
Is  the  labor  of  mankind.  I  am  quite  un- 
able to  understand  the  contention  made  at 
the  bar  that  the  power  of  Congress  is  to  rep 
ulate  commerce  among  the  states,  and  not  to 
regulate  persons  engaged  fn  commerce  among 
the  states,  for,  in  the  case  of  transporta- 
tion, at  least,  the  labor  of  those  engaged  in 
It  is  commerce  itself.  Row  poor  and  meager 
the  power  would  be  if,  whenever  it  was  ex- 
ercised, the  legislator  must  pause  to  consid- 
er whether  the  action  proposed  regulated 
commerce  or  merely  regulated  the  conduct  of 
persons  engaged  In  commerce.  The  conten- 
tion derives  some  plausibility  from  its 
vagueness.  Of  course,  the  power  to  regulate 
commerce  does  not  authorize  Congress  to 
control  the  general  conduct  of  persons  en- 
gaged therein,  but,  unless  it  is  an  idle  snd 
useless  power,  it  authorizes  Congress  to  con- 
trol the  conduct  of  persons  engaged  in  com- 
merce in  respect  to  everything  which  direct- 
ly concerns  commerce,  for  that  is  commerce 
itself.  It  would  seem,  therefore,  that  when 
persons  are  employed  in  Interstate  or  for- 
eign commerce,  as  the  employment  is  an  es- 
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sential  pert  of  that  commerce  its  terms  sad 
conditions,  and  the  rights  and  duties  which 
grow  out  o(  it,  are  under  the  control  of 
Congress,  subject  only  to  the  limits  on  tbe 
exercise  of  that  control  prescribed  in  the 
Constitution.  This  has  bean  the  view  al- 
ways expressed  or  implied  by  this  court. 
In  hie  concurring  opinion  in  Oibbone  t.  Og- 
den,  8  Wheat  1,  8  L.  ed.  23,  Mr.  Justice 
Johnson  said,  p.  £29:  "Commerce,  in  its 
simplest  signification,  means  an  exchange  of 
foods;  but,  in  the  advancement  of  society, 
labor,  transportation,  intelligence,  care,  and 
various  mediums  of  exchange  become  com- 
moditiea  and  enter  into  commerce ;  the  sub- 
ject, the  vehicle,  the  agent,  and  their  vari- 
ous operations,  become  the  objects  of  com- 
mercial regulations."  In  Cooley  v.  Port 
Wardens,  12  How.  £99,  13  L.  ed.  998,  the 
k  court,  in  holding  inter  aita  that  a  regulation 


of  the  c 


•  clause,  •■aid 
(p.  818  by  Justice  Curtis)  of  the  power:  "It 
extends  to  the  persona  who  conduct  It  as  well 
aa  to  the  instruments  used."  In  the  opinion 
of  the  court,  delivered  by  Mr.  Justice  Field, 
tn  Sherlock  t.  Ailing,  93  U.  S.  99,  23  L.  ed. 
SU,  it  was  said:  "It  le  true  that  the  com- 
mercial power  conferred  by  tbe  Constitution 
la  one  without  limitation.  It  authorizes 
legislation  with  respect  to  all  the  subjects 
of  foreign  and  interstate  commerce,  the  per- 
sons engaged  in  it,  and  the  instruments  by 
which  it  is  carried  on."  In  delivering  the 
opinion  of  the  court  in  Smith  v.  Alabama, 
124  U.  8.  465,  31  L.  ed.  G08,  1  Inters.  Com. 
Hep.  804,  8  Sup.  Ct  Rep.  664,  where  a  state 
statute  requiring  interstate  locomotive  en- 
gineers to  obtain  a  license  after  a  quali- 
fying examination,  and  imposing  a  penalty 
for  operating  without  such  license,  was 
sustained,  Mr.  Justice  Matthews  said:  "It 
would.  Indeed,  be  competent  for  Congress  to 
legislate  upon  its  subject-matter  and  to  pre- 
scribe the  qualifications  of  locomotive  en- 
gineers for  employment  by  carriers  engaged 
in  foreign  or  interstate  commerce.''  In  sus- 
taining a  similar  state  statute,  directed 
against  color  blindness,  Mr,  Justice  Field 
said,  in  Nashville,  C.  *  St.  L.  R.  Co.  v. 
Alabama,  128  U.  8.  96,  32  L.  ed.  3fi2,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28 1 
"It  is  conceded  that  tbe  power  of  Congress 
to  regulate  interstate  commerce  is  plenary; 
that,  as  incident  to  it,  Congress  may  legis- 
late as  to  the  qualifications,  duties,  and  lia- 
bilities of  employees  and  others  on  railway 
trains  engaged  in  that  commerce,  and  that 
such  legislation  will  supersede  any  state  ac- 
tion on  the  subject.  But,  until  such  legisla- 
tion Is  had,  it  is  clearly  within  the  com- 
petency of  the  states  to  provide  against  ac- 
ddents  on  trains.''  In  Chicago,  M.  ft  St 
P.  R.  Co.  v.  Solan,  109  U.  &  133,  42  L.  ed. 


088,  IS  Sup.  Ct  Sep.  289,  a  state  statute 
forbidding  a  contract  limiting  liability  for 
injury  was  sustained,  tbe  court  by  Mr.  Jus- 
tice Gray,  saying:  "The  rules  proscribed 
for  the  construction  of  railroads,  and  for 
their  management  and  operation,  designed  to 
protect  persons  and  property  otherwise  en- 
dangered by  their  use,  are  strictly  within 
the  scope  of  the  local  law.  They  are  not  ™ 
themselves,  regulations  of  Interstate  com- 
merce, although  they  control,  in  some  da*. 
gree,  the  conduct  and  the  liability  of  thoseg 
engaged  in  such  commerce.  *  So  long  as  Con** 
gross  has  not  legislated  upon  tbe  particular 
subject  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of  the 
state  to  regulate  the  relative  rights  and  du- 
ties of  all  persons  and  corporations  within 
its  limits."  This  statement  was  assumed  to 
be  true  In  Fennylvanla  R.  Co.  v.  Hughes, 
191  U.  S.  477,  48  L.  ed.  288,  24  Sup.  Ct 
Rep.  182,  and  Martin  v.  Pittsburg  &L.E.H. 
Co.  208  II.  S.  284,  61  L.  ed.  184,  27  Sup. 
Ct.  Rep.  100.  The  ease  of  Pelrce  v.  Van 
Dusen,  89  LJB-A.  708,  24  C.  C.  A.  280,  47 
U.  8.  App.  S3S,  78  Fed.  893,  was  decided  by 
the  court  of  appeals  of  the  sixth  circuit  by 
Mr.  Justice  Harlan  and  Judges  Taft  end 
Lurton.  The  opinion  was  delivered  by  Mr. 
Justice  Harlan.  Alter  sustaining  a  state 
statute  which  modified  the  common-law  rules 
with  respect  to  tbe  liability  for  injuries  of 
a  carrier  to  its  employees,  he  said  of  Iti 
"The  OMo  statute  is  not  applicable  alone  to 
railroad  corporations  of  Ohio,  engaged  in 
the  domestic  commerce  of  this  state.  It  Is 
equally  applicable  to  railroad  corporations 
doing  business  in  Ohio,  and  engaged  in  com- 
merce among  the  states,  although  the  stat- 
ute, in  its  operation,  may  effect  in  some  de- 
gree a  subject  over  which  Congress  can  ex- 
ert full  power.  The  states  may  do  many 
things  affecting  commerce  with  foreign  na- 
tions and  among  the  several  states  until 
Congress  covers  the  subject  by  national  leg* 
islation.  .  .  .  Undoubtedly  the  whole 
subject  of  the  liability  of  interstate  rail- 
road companies  for  the  negligence  of  those 
in  their  service  may  be  covered  by  national 
legislation  enacted  by  Congress  under  its 
power    to     regulate    commerce    among    the 


We  may  not  trust  implicitly  to  the  ac- 
curacy of  statements  gathered  from  opinions 
where  the  precise  question  was  not  for  de- 
cision. But  where,  as  in  these  quotations, 
the  statements  were  an  essential  part  of 
the  course  of  reasoning  deemed  appropriate 
for  the  disposition  of  the  cases,  where  the 
same  thought  clothed  in  different  words, 
has  been  expressed  at  intervals  from  early 
times  to  the  present  day,  and  where  no  de- 
cision or  judicial  utterance  has  been  found 
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In  oppoaitltm  to  tham,  they  are  entitled  to 
profound  respect,  and  furnish  cogent  evi- 
S  deuce  of  what  the  liw  has  always  been  sup- 
"  posed  to'be  by  the  members  of  this  court 
They  cannot  be  regarded  lightly,  and  If  we 
follow  them  they  lead  as  to  the  conclusion 
that  the  national  power  to  regulate  com- 
merce la  broad  enough  to  regulate  the  em- 
ployment, duties,  obligations,  liabilities,  and 
conduct  of  all  persons  engaged  in  commerce 
with  reepect  to  all  which  ia  comprehended 
In  that  commerce.  Upon  what  principle  ex- 
cept this  could  this  court  hare  twice  en- 
forced the  safety  appliance  act,  undisturbed 
by  a  doubt  of  its  constitutionality t  John- 
son v.  Southern  P.  Co.  IBS  U.  S.  1,  40  L. 
ed.  363,  25  Sup.  Ct  Rep.  158;  Schlemmer  t. 
Buffalo,  R.  4  P.  R.  Co.  205  U.  S.  1,  61  L. 
ed,  681,  27  Sup.  Ct.  Rep.  407.  That  act  (27 
Stat,  at  L.  631,  chap.  190,  U.  S.  Comp.  Stat 
1901,  p.  3174)  compelled  interstate  railroad* 
to  equip  all  their  trains  with  power  brakes 
operated  from  the  engine,  and  all  their  cars 
with  automatic  couplers,  grab  irons,  and 
hand  holde,  by  enacting  that  the  use  of  en- 
gines and  cars  not  thus  equipped  should  be 
unlawful.  There  wu  no  express  provision 
that  an  employee  injured  by  the  failure  of 
a  railroad  to  comply  with  the  law  should 
been  entitled  to  damages,  but  without  doubt 
the  liability  of  the  railroad  is  implied.  The 
common-law  rule  governing  the  liability  was 
materially  changed  by  I  8,  which  abolished 
In  part  the  doctrine  of  the  assumption  of 
risk,  by  providing  that  the  employee  should 
"not  be  deemed  to  have  assumed  the  risk"  of 
the  unlawful  conditions,  though  he  knew  of 
them  and  continued  in  his  employment.  This 
section  was  enforced  in  moat  emphatic  man- 
ner in  the  Schlemmer  Case,  where  Mr.  Jus- 
tice Holmes  said:  "An  early,  if  not  the 
earliest,  application  of  the  phrase  'assump- 
tion of  risk'  was  the  establishment  of  the 
exception  to  the  liability  of  a  master  for  the 
negligence  of  his  servant  when  the  person 
injured  was  a  fellow  servant  of  the  negligent 
man."  If  the  statute  now  before  us  is  be- 
yond the  constitutional  power  of  Congress, 
surely  the  safety  appliance  act  it  also  void, 
for  there  can  be  no  distinction  in  principle 
between  them.  If  Congress  can  create  a  lia- 
bility to  an  injured  employee  for  the  exist- 
ence of  conditions  in  certain  mechanisms 
which  he  uses,  by  declaring  those  conditions 
0  unlawful,  it  may  create  the  asms  liability 
m  for  negligence  of  the  agent*  and  imperfec- 
•  tions  in  the  instruments  need  in  the*  car- 
rier'* work ;  if  it  may  change  the  common- 
law  rule  of  the  assumption  of  the  risk  of  im- 
perfect appliances,  it  may  change  the  rule 
of  the  assumption  of  the  risk  of  a  careless 
fellow  servant.  I  can  conceive  of  no  prin- 
ciple of  constitutional  law  which  enables  us 
to  say  that  the  commerce  clause  authorises 


Congress  to  fix  upon  the  carrier  a  liability 
for  an  insufficient  brake  but  not  for  a  de- 
fective nil,  for  the  absence  of  automati* 
couplers,  but  not  for  the  negligent  order 
which  brings  train*  into  collision,  for  an  In- 
secure grab  iron,  but  not  for  a  heedless 
switchman.  If  Congress  ho*  the  right  to 
control  the  liability  in  any  way  it  may  con- 
trol it  in  every  way,  subject,  as  all  power* 
are  subject,  to  the  express  prohibition*  of 
the  Constitution.  Unless  the  cases  on  the 
safety  appliance  acta  are  deemed  to  have 
been  inadvertently  decided,  they  seem  to  be 
conclusive  of  this  branch  of  the  ease.  This 
seems  to  have  been  feared  by  counsel  for 
one  of  the  defendants,  who,  In  his  brief, 
said  "that  the  giving  of  a  right  of  recovery 
to  an  Injured  employee  is  a  proper  and  nec- 
essary method  for  making  effective  the  safe- 
ty appliance  act  ...  we  do  not  admit.1* 
But,  if  we  put  aside  the  authority  of 
precedents,  and  examine  the  nature  and  ex- 
tent of  the  grant  to  Congress  of  power  over 
commerce  in  the  light  of  the  settled  prin- 
ciples of  interpretation  fit  to  be  applied  to 
the  exposition  of  a  constitution,  we  shall  ar- 
rive at  the  some  result.  One  main  purpose 
and  effect  of  the  Constitution  was  to  devise 
a  scheme  of  efficient  government.  In  order 
to  accomplish  this  all  the  powers  usually 
exercised  by  governments  were  distributed  be- 
tween the  states  and  the  nation,  except  those 
deemed  unfit  or  unsafe  to  be  intrusted  to 
either  and  withheld  from  both.  In  the  allot- 
ment of  powers  to  the  nation  they  were 
enumerated  rather  than  defined.  In  the 
enumeration,  words  of  the  largest  import 
were  employed,  comprehending  within  their 
meaning  grand  division*  of  the  powers  of 
government.  The  nature  of  the  Constitu- 
tion; said  Chief  Justice  Marshall  (M'Cul- 
loch  v.  Maryland,  4  Wheat  p.  407,  4  I*  ed, 
001),  "require*  that  only  It*  great  outline*,, 
should  be  marked,  it*  Important  object*  g 
designated,  and*  the  minor  Ingredient*  which* 
compose  those  objects  be  deduced  from  the 
nature  of  the  objects  themselves."  The  wide 
extent  of  the  powers  granted  to  Congress  I* 
expressed  in  a  few  simply- worded  provision*, 
all  of  which  might  be  printed  on  a  single 
page  of  it*  book  of  annual  laws.  Counsel 
have  argued  that  the  power  to  regulate  com- 
merce doe*  not  include  the  power  to  regulate 
the  conduct  of  person*  engaged  in  that  com- 
merce in  respect  of  that  commerce.  This 
ia  what  Mr.  Justice  Miller  (Ex  parte  Yar- 
brough,  110  U.  S.  058,  28  L.  ed.  276,  i  Sup. 
Ct.  Rep.  155)  described  as  "the  old  argu- 
ment often  heard,  often  repeated,  and  in 
this  court  never  assented  to,  that  when  a 
question  of  the  power  of  Congress  arise*, 
the  advocate  of  the  power  must  be  able  to 
place  his  finger  on  words  which  expressly 
grant  it"     Suppose  that  method  of  raaaoa- 
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tog  bad  been  applied  to  the  power  "to  es- 
tablish poetoffleea  and  poat  roads,"  under 
which  Congress  governs  the  postal  system  of 
the  country  a*  fully  and  freely  in  every  de- 
tail as  It  la  governed  by  anj  other  nation. 
It  could  be  said  to  Congress,  "You  cannot 
•any  the  mail,  yon  cannot  issue  money  or- 
ders, yon  cannot  determine  what  shall  be 
excluded  from  the  mail,  yon  cannot  regulate 
the  conduct  of  those  who  are  employed  in 
the  mail  service,  you  cannot  exempt  them 
from  militia  duty,  yon  cannot  punish  their 
theft  or  embezzlement,  you  cannot  punish 
him  who  breaks  and  enters  the  postoffice  or 
mail  ear, — all  these  powers  are  reserved  to 
the  states.  Ton  can  only  establish  post- 
offices  and  post  roads,  and  when  that  Is  done 
your  power  is  exhausted.''  Yet  Congress  has 
done  all  these  things,  and  no  one  now  doubts 
its  power  to  do  them,  because  the  grant  of 
power  la  of  the  whole  governmental  power 
over  the  subject.  So,  too,  the  power  to  reg- 
ulate interstate  and  foreign  commerce  is 
the  whole  power  which  any  government  can 
exercise  over  that  subject;  it  "is  vested  In 
Congress  as  absolutely  as  It  would  be  in  a 
single  government  having  in  its  constitution 
the  same  restrictions  on  the  exercise  of  the 
power  as  are  found  In  the  Constitution  of 
the  United  States."  Marshall,  Ch.  J.,  in 
Gibbons  v.  Ogden,  9  Wheat  197,  6  L  ed. 
TO;  Lottery  Case  (Champion  v.  Ames)  188 
U.  8.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
<n  321.  We  are  brought,  then,  direotly  to  the 
•  inquiry  whether  a  power  so  extensive  is  a 
sufficient  warrant  for  the  enactment  of  the 
statute  before  us.  By  what  has  been  called 
the  auxiliary  power.  Congress  may  "make 
all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution"  its  granted 
powers.  It  is  settled  that  this  provision  au- 
thorizes the  enactment  of  laws  which,  in 
the  exercise  of  a  wide  discretion,  Congress 
deems  adapted  to  secure  a  legitimate  end 
and  calculated  to  effect  any  of  the  objects 
intrusted  to  it,  ana  the  exercise  of  that  dis- 
cretion, unless  it  violates  some  prohibition 
of  the  Constitution  or  la  used  as  a  pretext 
to  accomplish  some  object  not  intrusted  to 
the  national  government,  cannot  be  reviewed 
by  the  judicial  branch  of  the  government 
without  trespassing  upon  a  domain  which 
is  peculiarly  and  exclusively  the  province  of 
the  legislative  branch.  If  the  statute  under 
consideration  be  brought  to  the  test  of  these 
principles,  there  can  be  no  doubt  of  its 
validity. 

It  cannot  be  denied  that  in  that  part  of 
commerce  which  consists  in  transportation, 
the  safety  of  those  who  are  concerned  in  it 
as  passengers  or  employees  is  of  the  first  im- 
portance. Aa  was  said  by  Mr.  Justice  Gray, 
in  Chicago,  M.  *  St  P.  R-  Co.  V.  Solan,  169 
U.  S.  130,  42  L  ed.  BBO,  18  Sup.  Ct.  Rep. 


290:  "Tha  fundamental  principle  on  whioh 
the  law  of  common  carriers  was  established 
[was]  the  securing  of  the  utmost  cars  and 
diligence  in  the  performance  of  their  im- 
portant duties  to  the  public"  The  govern- 
ment having  the  relations  which  the  nation- 
al government  has  to  interstate  commerce, 
pronounced  by  the  court  in  the  Debs  Case  to 
be  "those  of  direct  supervision,  control,  and 
management,''  which  neglects  to  do  what  It 
is  fitting  for  a  government  to  do  to  insure 
the  safety  of  public  travel,  fails  in  the  per- 
formance of  its  highest  duty.  The  length- 
ening list  of  casualties  to  employees  and 
passengers  on  our  railroads  has  arrested  the 
public  attention  and  created  public  alarm. 
Ought  Congress  alone  to  be  indifferent  t  Or 
have  ws  so  weak  a  system  of  government 
that  the  only  part  of  it  which  is  clothed 
with  direct  authority  over  the  commerce  in 
which  the  casualties  happen  Is  powerlesafn 
What  does  the  "direct  supervision,  control," 
and  management"  amount  to  if  "it  does  not* 
include  the  power  to  pass  any  laws  really 
calculated  to  lessen  the  great  dangers  of 
public  travel!  Congress,  recognizing  its  re- 
sponsibility, and  believing  in  its  power,  has 
enacted  the  group  of  laws  to  which  reference 
has  been  made.  Of  one  (the  safety  appli- 
ance act)  the  Chief  Justice  said,  in  the 
Johnson  Case,  what  is  true  of  all :  "The 
primary  object  of  the  act  was  to  promote 
the  public  welfare  by  securing  ths  safety 
of  employees  and  travelers."  That  act,  like 
this,  in  terms  simply  safeguarded  the  em- 
ployee, but  his  safety  cannot  be  separated 
from  the  safety  of  the  traveler;  both  may 
be  affected  by  the  same  act  of  negligence 
and  tjie  same  defect  in  appliances,  and  suf- 
fer injury  in  the  same  disaster.  Any  law 
which  promotes  the  safety  of  either  pro- 
motes the  safety  of  both.  Much  of  the  law 
of  common  carriers,  whether  created  by  de- 
cisions of  the  courts  or  by  acts  of  legis- 
latures, has  been  based  upon  or  influenced 
by  the  theory  that  the  nature  of  the  lia- 
bilities imposed  upon  the  carriers  directly 
affects  the  care,  diligence,  and  safety  with 
which  they  conduct  their  business.  For  in- 
stance, one  consideration  which  has  Influ- 
enced tbe  courts  in  the  judicial  development 
of  the  fellow-servant  doctrine  is  that,  by 
imposing  upon  the  employee  the  risk  of  the 
carelessness  of  the  men  with  whom  he  works, 
a  greater  degree  of  care  and  therefore  of 
safety  would  result.  The  truth  of  this  the- 
ory has  been  often  disputed  (see  Chicago, 
M.  A.  St  P.  R.  Co.  v.  Roes,  112  U.  S.  377, 
28  L.  ed.  787,  S  Sup.  Ct.  Rep.  184),  and  it  Is 
almost  universally  disregarded  in  modern 
legislation-  It  is  of  no  importance  hers 
whether  it  is  right  or  wrong.  The  only  sig- 
nificance Is  that  the  greater  or  leas  liability 
in  damages  is  generally  regarded  as  having 
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tome  relation  to  the  safety  of  operation.  It 
follow!  that  if  Congress,  in  the  exercise  of 
Iti  plenary  power  over  interstate  and  for- 
eign transportation,  deems  that  the  safety 
of  that  transportation  would  be  increased 
by  enacting  that  those  employed  in  It  shall 
have  a  different  remedy  for  injuries  sus- 
tained by  its  negligent  conduct  than  that 
furnished  by  the  laws  of  the  states,  this 
court  cannot,  without  overstepping  the 
boundary  which  separates  the  judicial  from 

j,  the  legislative   field,  declare  the  enactment 

gTOid. 

>  "The  power  of  Congress  to  enact  the  law 
under  consideration,  which  seems  so  clearly 
to  result  from  a  just  interpretation  of  the 
commerce  clause,  might  not  have  been  dis- 
puted but  for  the  fact  that  up  to  this  time 
the  subject  has  been  left  to  be  dealt  with  by 
the  states.  If  a  doubt  ever  existed  that  the 
states  could  lawfully  deal  with  the  subject 
under  the  general  legislative  authority  to  gov- 
ern their  territory,  which  was  undisturbed 
by  the  Constitution,  that  doubt  was  dis- 
pelled by  the  decision  in  Sherlock  r.  Ailing, 
S3  U.  S.  09,  23  L.  ed.  819,  and  it  is  now 
agreed  that  the  state  may,  in  the  absence  of 
action  by  Congress,  fix  and  determine  the 
liability  of  all  carriers  while  operating 
within  the  state,  to  those  whom  they 
-employ  for  the  injuries  which  are  suf- 
fered in  the  course  of  the  employment  But 
such  authority  in  the  state  is  not  inconsist- 
ent with  a  like  authority  in  the  nation. 
Where,  aa  in  the  case  of  our  dual  govern- 
ment, the  same  territories  and  the  same  in- 
dividuals are  subject  to  two  governments, 
each  supreme  within  its  sphere,  both  govern- 
ments, by  virtue  of  distinct  powers,  may  leg- 
islate for  the  same  ends.  The  exercise  of  the 
rightful  authority  of  the  nation  and  the 
state,  though  it  proceeds  from  different  gov- 
ernmental powers,  may  reach  and  control 
the  same  subject.  This  result  arises  from 
the  different  relations  to  the  community  the 
subject  may  sustain;  a  drove  of  cattle  may 
be-  at  once  interstate  freight  and  the  vehicle 
by  which  infections  disease  may  be  brought 
within  the  borders  of  a  state;  a  bridge  may, 
at  the  same  time.  Interrupt  the  navigation 
of  the  river,  and  serve  as  a  continuation  of 
the  highways  of  the  state;  a  man,  while  the 
agent  through  which  the  transaction  of  in- 
terstate commerce  is  conducted,  is,  at  the 
same  time,  one  of  the  population,  permanent 
or  transient,  of  a  state,  and  subject  to  its 
general  laws.  There  is  no  conflict  in  pow- 
ers, though  there  may  be  conflict  in  legis- 
lation, referable  to  different  powers.  In 
such  a  case,  under  our  system,  the  law  of 
the  state,  enacted  by  virtue  of  its  undoubted 
powers,  must  yield  to  the  national  law,  en- 
acted in  pursuance  of  the  powers  conferred 
*y  the  Constitution.     There  is  no  necessity 


In  this  case  to  disturb  the  troublesome  que*-* 
tion-when,  if  ever,  even  where  Congress  is* 
silent,  the  states  may  exercise  any  direct 
power  over  interstate  and  foreign  com- 
merce. For  the  power  hitherto  exercised  by 
the  states  over  this  particular  subject  has 
never  bean  deemed  to  be  a  regulation  of  com- 
merce, but  rather  an  exercise  of  their  au- 
thority to  regulate  generally  the  relations  of 
men  to  each  other,  which  may  indirectly 
affect  such  commerce.  "If  a  state,"  said 
Chief  Justice  Marshall  (in  Gibbons  v.  Og- 
den,  9  Wheat.  204,  6  L.  ed.  7!),  "in  passing 
taws  on  subjects  acknowledged  to  be  within 
it*  control,  and,  with  a  view  to  those  sub- 
jects, shall  adopt  a  measure  of  the  same 
character  with  one  which  Congress  may 
adopt,  it  does  not  derive  its  author- 
fly  from  the  particular  power  which 
has  been  granted,  but  from  some  other, 
which  remains  with  the  stats  and  may  be 
executed  by  the  same  means.  All  experience 
shows  that  the  same  measure  or  meas- 
ures, scarcely  distinguishable  from  each 
other,  may  flow  from  distinct  powers; 
but  this  does  not  prove  that  the  pow- 
ers themselves  are  identical,"  That  the 
states  may  by  their  laws  fix  the  relative 
rights,  duties,  obligations,  and  liabilities  of 
all  persons  or  corporations  within  their  ter- 
ritorial jurisdictions,  and  thus  control  in 
that  respect  those  who  are  engaged  In  in- 
terstate and  foreign  commerce;  that  such 
laws  do  not  proceed  from  any  power  to  rag- 
ulato  such  commerce,  though  incidentally 
and  Indirectly  they  do  regulate  it,  but  are 
to  be  referred  to  their  general  power  over 
persons  and  things  within  their  territories; 
and  that  all  such  laws,  so  far  as  they  af- 
fect such  commerce,  must  yield  to  the  su- 
perior authority  of  the  laws  of  Congress,  is, 
I  think,  conclusively  shown  by  the  follow- 
ing cases ;  Sherlock  v.  Ailing,  supra;  Smith 
v.  Alabama,  124  U.  &  465,  81  L.  ed.  60S, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct  Rep. 
664;  Nashville,  C.  &  St  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  80,  32  L.  ed.  3S2,  2  Inters. 
Com.  Rep.  238,  0  Sup.  Ct  Rep.  28;  Kenning- 
ton  v.  Georgia,  163  U.  S.  299,  41  L.  ed.  166, 
IS  Sup.  Ct  Rep.  10S6;  New  York,  N.  H.  * 
H,  R.  Co.  v.  New  York,  165  U.  8.  628,  41 
L,  ed.  8S3,  17  Sup.  Ct  Rep.  418;  Chicago, 
M.  *  St.  P.  R.  Co.  v.  Solan,  169  U.  8.  133, 
42  L.  ed.  68S,  18  Sup.  Ct  Rep.  28B;  Penn- 
sylvania R.  Co.  v.  Hughes,  191  U.  S.  477, 
48  L.  ed.  268,  24  Sup.  Ct.  Rep.  132;  Martin 
v.  Pittsburg  &  L.  E.  R.  Co.  203  U.  S.  284, 
SI  L.  ed.  184,  27  Sup.  Ct.  Rep.  100;  Pairca 
v.  Tan  Dusen,  69  LEX  70S,  24  C.  C.  A. 
280,  47  U.  8.  App.  339,  78  Fad.  693.  Upon 
principle  and  authority  it,  in  my  opinion,  is 
clear  that  Congress  had  constitutional  pow- 
er over  the  subject  with  which  it  dealt  in  Uw 
statute  before  no, 
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.  -There  remains  to  be  considered  the  ob- 
jection that  the  specific  provisions  of  the 
met  exceed  the  legislative  power  over  the 
■object.  The  powers  of  Congress  are  not  only 
sonfuMd  to  tbosw  which  may  be  inferred 
from  the  Constitution,  but  are  alio  re- 
strained by  the  express  limit*  upon  their 
exercise  which  are  contained  in  that  instru- 
ment They  are  delegated  and  enumerated 
and  then  limited.  Even  when  Congress  en- 
ters upon  a  field  in  which  it  rightfully  ex- 
ercises the  supreme  governmental  power,  it 
Is  not  supreme  in  the  fullest  sense.  It  does 
not  enjoy  complete  sovereignly  like  that,  for 
instance,  of  the  British  Parliament.  All  its 
legislation  must  obey  the  express  commands 
of  those  parts  of  the  Constitution  which 
nark  a  limit  beyond  which  legislation  can- 
not go.  The  only  limit  upon  the  authority 
of  Congress  relevant  to  the  discussion  of  this 
branch  of  the  case  is  that  which  forbids  Con- 
gress from  depriving  any  person  of  his  life, 
liberty,  or  property  without  due  process  of 
law.  Amendment  8.  It  is  contended  that, 
although  the  law  deals  with  a  subject  un- 
der the  control  of  Congress,  it  deals  with  it 
fat  such  a  manner  as  to  violate  that  prohi- 
bition, and  is  therefore  void.  Before  con- 
sidering the  contention  it  is  desirable  to 
state  clearly  the  substantial  provisions  of 
the  not  The  remedy  afforded  by  it  is  more 
a  to  the  employee  than  that  given  by 
'  in  several  respects.  The 
i  law  recognised  no  recovery  of  dam- 
ages for  death  resulting  from  negligence;  by 
the  statute  damages  are  recoverable  for 
death  as  well  as  for  injury.  The  common 
law  allowed  no  recovery  against  the  em- 
ployer for  the  neglect  of  a  fellow  servant 


engaged  In  a  common  employment;  by  the 

statute  the  employer  1*  held  responsible  for  -common    law  has   been  drawn   In   question' 


the  negligence  of  any  of  its  officers,  agents, 
or  employees,  even  though  the  guilty  person 
Is  a  fellow  servant  of  him  who  is  injured  or 
killed.  The  common  law  denied  to  one  who, 
by  hie  negligence,  had  contributed  to  his 
own  injury,  the  right  to  a  remedy  for  the 
neglect  of  another  which  had  been  a  concur- 
ring cause ;  by  the  statute  the  negligent  suf - 
t.  ferer  may  recover  if  his  negligence  be  slight, 
gand  that  of  the  employer  gross  in  comper- 
*  Ison,  though  the  contributing  •negligence 
must  be  taken  into  account  In  reduction  of 
the  damages.  The  common  law,  as  adjudged 
by  this  court,  permitted  the  employee  to  en- 
ter into  a  contract  renouncing  his  right  to 
damages  in  case  he  Incurred  injuries  in  the 
course  of  his  employment;  the  statute  for- 
bids such  a  contract  Thus,  four  doctrines 
mt  the  common  law  restrictive  of  the  em- 
ployee's rights  are  supplanted  by  others 
more  favorable  to  him. 

There  can  be  no  doubt  of  the  right  of  a 
legislative  body,  having  jurisdiction  over  the 
88  8.  0.-11. 


which  this  act  of  Congress  does  it  They 
are  simply  rules  of  law,  unprotected  by  the 
Constitution  from  change,  and,  like  all  other 
such  rules,  must  yield  to  the  superior  au- 
thority of  a  statute.  They  have  so  gen* 
erally  been  modified  by  statute  that  it  may 
well  be  doubted  If  they  exist  in  their  integ- 
rity in  any  jurisdiction.  The  common-law 
rules  have  taken  form  through  the  decisions 
of  courts,  whose  judges,  in  announcing  them, 
were  controlled  by  their  views  of  what  jus- 
tice and  sound  public  policy  demanded.  This 
is  nowhere  more  clearly  stated  than  by  Chief 
Justice  Shaw  in  Farweli  v.  Boston  &  W.  R, 
Corp.  4  Met  49,  38  Am.  Dec  339,  the  lead- 
ing American  case  establishing  the  doctrine 
that  one  cannot  recover  against  the  master 
for  the  negligence  of  a  fellow  servant,  where 
he  said:  "In  considering  the  rights  and 
obligations  arising  out  of  particular  rela- 
tions, it  Is  competent  for  courts  of  justice 
to  regard  considerations  of  policy  and  gen- 
eral convenience,  and  to  draw  from  them 
such  rules  as  will,  in  their  practical  appli- 
cation, best  promote  the  safety  and  security 
of  all  parties  concerned.''  But  the  economis 
opinions  of  judges  and  their  views  of  the 
requirements  of  justice  and  public  policy, 
even  when  crystallized  into  well-settled  doc- 
trines of  law,  have  no  constitutional  sancti- 
ty. They  are  binding  upon  succeeding 
judges,  but,  while  they  may  influence,  they 
cannot  control,  legislators.  Legislators  have 
their  own  economic  theories,  their  own  views 
of  justice  and  public  policy;  and  their 
views,  when  embodied  in  a  written  law, 
must  prevail.  Whenever  the  legislative 
power  to  change  any  of  these  rules  of  theS 

wnnmrm    law    him    tiMn    drawn    in    niiMMAnf 


this  court  it  has  been  sustained.  Vari- 
ous state  statutes  allowing  a  remedy  against 
a  railroad  employer  for  the  negligence  of  a 
fellow  servant  have  been  held  to  be  within 
the  legislative  power.  Missouri  P.  R.  Co.  t. 
Mackey,  127  U.  B.  205,  32  L.  ed.  107,  8  Sup, 
Ct  Rep.  1101;  Minneapolis  A  St  L.  R.  Co. 
v.  Herrick,  127  U.  S.  210,  32  L.  ed.  109,  S 
Sup.  Ct  Rep.  1173;  Chicago,  K.  &  W.  R.  Co. 
v.  Pontius,  157  U.  8.  20S,  39  L.  ed.  075, 
16  Sup.  Ct  Rep.  585;  Tullis  v.  Lake  Erie 
4  W.  R.  Co.  176  U.  8.  348,  44  L  ed,  192,  20 
Sup.  Ct  Rep.  13S.  State  statutes  allowing 
a  recovery  for  death  were  sustained  in  Amer- 
ican S.  B.  Co.  t.  Chase,  16  WalL  622,  21 
L.  ed.  309,  and  Sherlock  v.  Ailing,  93  U.  S. 
99,  23  L.  ed.  819,  though  the  statute  was 
attacked  in  the  first  case  only  on  the  ground 
that  it  intruded  upon  the  admiralty  juris- 
diction exclusively  vested  in  the  courts  of 
the  United  States,  and  in  the  second  case 
because  it  interfered  with  interstate  com- 
merce,   whose    regulation   was    vested   as- 
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illusively  In  Congress.  Statutes  of  this  kind 
hare  been  in  force  in  the  states  and  doubt- 
1am  in  the  territories  for  many  yean,  many 
cades  have  been  tried  under  them,  and  in  no 
case  has  it  ever  been  claimed  that  anything 
in  the  Constitution  removes  them  from  the 
legislative  power.  The  same  observation 
may  be  made,  though  not  so  emphatically, 
of  statutes  modifying  the  common-law  rule 
denying  a  recovery  to  one  contributing  to 
the  injury  by  his  own  neglect.  It  Is  inter- 
esting to  note  that  this  court,  acting  upon 
the  same  reasons  which  doubtless  influenced 
Congress  in  the  enactment  of  this  part  of 
the  statute,  established  a  rule  in  principle 
the  same,  to  govern  the  recovery  in  admiral' 
ty  of  damages  by  a  person  injured  on  a  ship 
{The  Max  Morris  [The  Max  Morris  v.  Cur- 
ly] 137  U.  8.  1,  34  L.  ed.  SS6,  11  Sup.  CL 
Bcp.  29),  holding  that  it  promoted  "the 
more  equal  distribution  of  justice,  the  dic- 
tates of  humanity,  the  safety  of  life  and 
limb,  and  the  public  good."  It  is  enough  to 
say  here  that  the  decisions  of  the  court  in 
the  safety  appliance  cases,  supporting  a 
statute  changing  the  analogous  common-law 
doctrine  of  assumption  of  risk,  are  in  prin- 
ciple conclusive  that  the  whole  subject  of 
contributory  negligence  is  under  the  control 
a  of  the  legislative  power,  in  this  respect  un- 
g  restrained  by  any  constitutional  provision. 
■  But  it  is  earnestly  urged  upon  ns'that  the 
statute  under  consideration,  applying  to  all 
interstate  common  carriers  and  all  their  em- 
ployees in  that  business,  without  distin- 
guishing between  that  part  of  the  business 
and  employment  which  is  dangerous  and 
hazardous  and  that  part  which  is  not,  and 
confined  solely  to  the  business  of  common 
carriage  and  its  employers,  Is  a  deprivation 
of  the  employer's  property  without  due 
process  of  law,  in  violation  of  the  5th 
Amendment  of  the  Constitution.  The  man- 
ner In  which  due  process  of  law  is  said  to 
be  denied  is  by  the  denial  of  the  equal  pro- 
tection of  the  laws  by  imposing  unusual  bur- 
dens upon  a  class  of  persons  arbitrarily  and 
capriciously  selected.  In  support  of  this  po- 
sition cases  from  stats  courts,  interpreting 
state  constitutions,  and  eases  from  this  court, 
interpreting  the  restriction  upon  state  action 
imposed  by  the  14th  Amendment,  are  indis- 
criminately sited.    They  furnish  little  aid. 

It  is  not  necessary  in  this  case  to  deter- 
mine how  far,  it  at  all,  the  requirement 
from  the  states  of  the  equal  protection  of  the 
laws,  made  by  the  14th  Amendment,  Is  in- 
cluded In  the  requirement  from  the  nation 
of  dne  process  of  law,  made  by  the  6th 
Amendment  to  the  Constitution.  It  is 
enough  to  say  that  this  statute  complies 
with  both.  It  is  rather  startling  to  hear 
that,  in  enacting  laws  applicable  to  common 
carriers  alone.  Congress  has  made  a  capri- 


cious and  arbitrary  classification.  From 
time  immemorial  the  common  law  has  set 
apart  those  engaged  in  that  business  as  a  pe- 
culiar class,  to  be  governed  in  many  respects 
by  laws  peculiar  to  themselves.  In  separat- 
ing carriers  from  those  engaged  in  other 
interstate  and  foreign  commerce,  Congress 
has  but  followed  the  ancient  classification 
of  the  common  law,  based  upon  reasons  so 
obvious  that  they  need  no  statement. 
Whether  the  law  should  be  m&de  to  apply 
to  all  carriers  or  to  carriers  by  railroad 
alone,  or  whether  the  employees  should  be 
classified  according  to  the  degree  of  danger 
which  surrounds  their  employment,  is  a 
matter  of  legislative  discretion  with  which 
we  have  no  right  to  meddle.  See  Missouri 
P.  R.  Co.  v.  Mackey,  ubi  supra.  e 

I  have  confined  my  observations  Up  to  this* 
point  to  the  flrstthree  changes  in  the  com-* 
mon  law  made  by  the  statute.  The  fourth 
change,  that  forbidding  the  employee  to 
make  a  contract  releasing  his  employer  from 
the  consequences  of  his  negligence,  is  open 
to  a  possible  objection  not  common  to  the 
others.  It  Is  asserted  that  this  part  of  the 
act  violates  the  right  of  free  contract  which 
in  same  oases  this  court  has  protected 
against  the  exercise  of  the  legislative  power. 
Without  intimating  any  opinion  on  that  sub- 
ject, it  is  enough  to  say  that  that  part  of 
the  statute  is  separable  from  and  independ- 
ent of  the  remainder,  and  may  stand  or  fall 
by  itself,  and  that  no  question  concerning  it 
is  raised  in  these  cases.  I  see  nothing  in 
the  provision  that  "all  questions  of  negli- 
gence or  contributory  negligence  shall  be  for 
the  jury"  which  affects  the  right  of  jury 
trial  guaranteed  by  the  Tth  Amendment. 
Such  questions  always  have  been  for  the 
jury,  and  I  cannot  see  that  this  enactment 
makes  any  change  whatever. 

I  am  of  opinion,  therefore,  that  the  act 
should  be  sustained  as  a  legitimate  exercise 
of  the  authority  of  Congress,  and  that  or* 
ders  in  these  cases  should  be  made  accord- 
ingly. 

Mr.  Justice  Harlan  (with  whom  con- 
curred Mr.  Justice  MoKenna),  dissenting: 

Mr.  Justice  McKenna  and  myself  are  of 
opinion  that  it  was  within  the  power  of 
Congress  to  prescribe,  as  between  an  inter- 
state commerce  carrier  and  its  employees, 
the  rule  of  liability  established  by  the  act 
of  June  11th,  1006.  [84  Stat  at  L.  232, 
chap.  3073,  U.  8.  Comp.  Stat.  Supp.  1907. 
p.  SOI.]  But  we  do  not  concur  in  the  in- 
terpretation of  that  act  as  given  in  the  opin- 
ion delivered  by  Mr.  Justice  White,  but 
think  that  the  act,  reasonably  and  properly 
interpreted,  applies,  and  should  be  interpret- 
ed ss  intended  by  Congress  to  apply  only  to 
cases  of  interstate   commerce  and   to  ens- 
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ployeea  who,  at  the  time  of  the  particular 
wrong  or  injury  complained  of,  are  engaged 
in  such  commerce,  and  not  to  domestic  com- 
merce or  commerce  completely  internal  to 
the  state  In  which  the  wrong  or  injury  oe- 
*  eurred.  We  concur  In  the  views  expressed 
f  by  Mr.  Justice  Moody  as  to  the*  scope  and 
Interpretation  of  the  act.  We  think  the  act 
U  constitutional,  and,  therefore,  that  the 
Judgment  should  be  reversed. 

Mr.  Justice  Holmes,  dissenting: 
I  must  admit  that  I  think  there  are 
strong  reasons  in  favor  of  the  interpretation, 
of  the  statute  adopted  by  a  majority  of  the 
court.  But,  as  it  is  possible  to  read  the 
words  in  such  a  way  as  to  save  the  consti- 
tutionality of  the  act,  I  think  they  should 
be  taken  in  that  narrower  sense.  The  phrase 
"every  common  carrier  engaged  in  trade  or 
commerce"  may  be  construed  to  mean  "while 
engaged  in  trade  or  commerce"  without  vio- 
lence to  the  habits  of  English  speech,  and 
to  govern  all  that  follows.  The  statute  then 
will  regulate  all  common  carriers  while  so 
engaged  in  the  District  of  Columbia,  or  in 
any  territory,  thus  covering  the  whole 
ground  aa  to  them;  and  it  will  regulate 
carriers  elsewhere  while  engaged  In  com- 
■ncrcu  between  the  states,  etc.,  thus  limiting 
its  seope  where  it  is  necessary  to  limit  it 
So  construed,  I  think  the  act  valid  in  its 
main  features  under  the  Constitution  of  the 
United  States.  In  view  of  the  circumstances 
I  do  not  discuss  details. 


(KIT  U.  S.  425) 

JOHN  NEWTON  WILLIAMSON,  PUT. 


UNITED  STATES. 


Error    to    circuit    court 
of  Federal  question. 

1.  The  contention  that  the  constitutional 
privilege  of  a  congressman  from  arrest  em- 
braces arrest  and  punishment  for  a  criminal 
offense  while  Congress  is  not  in  session  is 
not  so  frivolous  as  not  to  sustain  a  direct 
writ  of  error  from  the  Supreme  Court  of  the 
United  States  to  a  circuit  court. 

Error   to   circuit   court — Irlvolousneaa 
of  Federal  question. 

2.  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  review  the  conviction  of  a 
congressman  in  a  circuit  oourt,  presenting 
a  question  respecting  his  alleged  constitu- 
tional privilege  from  arrest,  will  not  be  dis- 
missed because  the  Congress  of  which  the 
accused  was  a  member  baa  ceased  to  exist, 
since,  even  if  the  question  has  thus  become 
a  mere  abstraction,  jurisdiction  of  the  writ 
of  error  depends  upon  the  existence  of  a 
Constitutional  question  when  the  writ  was 
sued  out,  and  carries  with  it  the  duty  of  re- 
viewing the  whole  case. 


S.  All  criminal  offenses  are  o 


tives  during  their  attendance  at  the  sessions 
of  their  respective  houses,  and  in  going  to 
and  returning  from  the  same.* 
Conspiracy— to   suborn  perjury. 

4.  A  conspiracy  by  two  or  more  persons 
to  procure  the  commission  of  perjury,  which 
embraces  an  unsuccessful  attempt,  is  pun- 
ishable under  the  criminal  laws  of  the 
United  States,  even  though  ft  be  conceded 
that  an  attempt  by  one  person  to  suborn 
another  to  commit  perjury  may  not  be  so 
punishable,  slnee  under  U.  8.  Rev.  Stat.  | 
6440,  U.  8.  Camp.  Stat.  1901,  p.  3876,  it  is 
clearly  criminal  for  two  or  more  persons  to 
conspire  to  commit  any  offense  against  the 
United  States,  provided  only  that  <        — 

an  act  toward 

conspiracy. 

Indictment  — conspiracy  — 

5.  An  indictment  alleging  a  conspiracy  to 
suborn  perjury  need  not,  with  technical  pre- 
cision, state  all  the  elementa  essential  to  the 
commission  of  the  crimes  of  subornation  of 
perjury  and  of  perjury. 

Indictment  —  conspiracy  —  sufficiency. 

8.  The  object  of  the  conspiracy  is  suffi- 
ciently charged  in  an  Indictment  for  con- 
spiracy to  suborn  perjury,  where  its  allega- 
tions plainly  Import  that  the  unlawful  agree- 
ment contemplates  a  future  solicitation  of 
unnamed  individuals  to  enter  public  lands 
under  the  timber  and  atone  act,  who  in  so 
doing  will  necessarily  knowingly  state  and 
subscribe  under  oath,  before  a  named  person, 
stated  to  be  a  United  States  commissioner 
of  the  district  of  Oregon,  material  false 
statements  as  to  their  purpose  in  respect 
to  entering  the  land,  known  to  be  such  by 
the  conspirators. 
Conspiracy  —  to   suborn   perjury. 

7.  The  precise  persons  to  be  suborned,  or 
tbe  time  and  place  of  such  suborning,  need 
not  be  agreed  upon  in  the  minds  of  the 
conspirators,  in  order  to  constitute  the  crime 
of  conspiracy  to  suborn  perjury  in  proceed- 
ings for  the  purchase  of  public  land  under 
the  timber  and  stone  act. 

Evidence— motive  or  Intent. 

8.  Evidence  as  to  how  tbe  entrymen  of 
timber  and  stone  lands  understood  their  ar- 
rangement with  one  of  the  defendants  charged 
with  a  conspiracy  to  suborn  perjury,  and 
of  their  purpose  in  applying  for  the  land,  la 
admissible  where  no  formal  contracts  were 
executed  between  the  rJleged  conspirators 
and  the  proposed  entrym«n,  the  alleged  un- 
derstandings being  of  en  ambiguous  nature, 
and  proof  of  the  conspiracy  depending  Upon 
a  variety  of  circumstances  tending  to  show 
motive  or  intent. 


■  la  point  see  veL  M,  OanL  Duj.  Oojuplraer, 
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Evidence — motive. 

9.  Testimony  aa  to  the  character,  In  re- 
■pert  to  suitability  for  grazing  purposes,  of 
land  sought  to  be  acquired  under  the  timber 
and  stone  act,  la  admissible  on  a  trial  for 
conspiracy  to  suborn  perjury  In  the  pro- 
ceedings, where  it  is  insisted  that  the  mo- 
tire  which  impelled  tho  formation  of  the 
alleged  conspiracy  was  the  desire  to  acquire 

a  large  tract  of  land  for  sheep  grazing 

poses,  which  acquisition  had  become  m 
sary  by  reason  of  the  fact  that  a  rival  had 
obtained  a  leasehold  interest  in  a  consider- 
able portion  of  the  land  which  the  alleged 
conspirators  had  theretofore  need  in  their 
sheep-raising  business.  • 

Evidence  — criminal  knowledge  or  In- 
tent. 

10.  Evidence  of  an  attempt  to  acquire, 
and  of  the  acquisition,  by  like  unlawful 
methods,  of  state  school  lands,  is  admissible 
on  a  trial  for  conspiring  to  suborn  perjury 
in  proceedings  for  the  purchase  of  public 
land  under  the  timber  and  atone  act,  aa  tend- 
ing to  establish  guilty  Intent,  purpose,  de- 
sign, or  knowledge  on  the  part  of  the  alleged 
conspirators.* 

Appeal  —  prejudicial  error  —  admitting 
evidence  of  other  crimes. 

11.  One  accused  of  conspiring  to  suborn 
perjury  in  proceedings  for  the  purchase  of 
public  lands  under  the  timber  and  stone  act 
Is  not  prejudiced  by  admitting  evidence  of 
an  attempt  to  acquire  and  of  the  acquisition, 
by  like  unlawful  methods,  of  state  school 
lands,  because  it  tends  to  show  the  commis- 
sion of  crimes  other  than  those  charged  in 
the  indictment,— especially  where  the  trial 
judge  in  his  charge  carefully  limited  the  ap- 
plication of  the  testimony  so  aa  to  prevent 
any  improper  use. 

Appeal  —  review  of  verdict  —  e  Beet  of 
failure  to  request  instruction*  to  ac- 
quit. 

IE.  The  role  that  a  conviction  will  be  re- 
versed where  it  plainly  appears  that  there 
waa  no  evidence  whatever  justifying  such 
conviction,  even  though  no  request  was 
made  to  Instruct  the  jury  on  the  whole  evi- 
dence to  return  a  verdict  of  not  guilty,  will 
not  be  applied  where  it  la  not  certified  that 
the  bill  of  exceptions  contains  the  entire 
evidence,  and  the  appellate  court  is  not  oth- 
erwise satisfied  that  it  does,  and  it  la  recited 
in  the  bill  of  exceptions  that  the  plaintiff 
offered  evidence  during  the  trial  sufficient 
to  go  to  the  jury,  tending  to  prove  each  and 
every  material  allegation  of  the  indictment. 
Appeal  — refusal  of  requested  Instruc- 
tions—when not  prejudicial  error. 

13.  The  refusal  of  requested  instructions 
In  a  criminal  case,  concerning  motive  and  in- 
tent, and  the  effect  of  advice  of  counsel,  can- 
not prejudice  the  accused,  where  the  trial 
Judge  in  instructing  the  jury  on  the  subject 
went  as  far  in  favor  of  the  accused  as  It  was 
possible  for  him  to  go  consistently  with 
right. 

Indictment  —  construction  of  ambigu- 
ous allegations. 

14.  Any  doubt  as  to  whether  the  allega- 


tions of  an  Indictment  charging  a  conspiracy 
to  suborn  the  commission  of  perjury  in  pro- 
ceedings to  purchase  public  land  under  the 
timber  and  stone  act  embrace  a  conspiracy 
to  suborn  perjury  in  respect  to  the  making 
of  final  proofs,  as  well  aa  In  making  the 
original  applications,  must  be  resolved  In 
favor  of  the  accused. 
Public  lands  — timber  and  stone  lands 

—  final  proof  —  necessity  of  statement 

of  bona  fides. 

IB.  The  omission  In  the  timber  and  atone 
act  of  June  3,  1S78,  I  8  (20  Stat,  at  L.  80, 
chap.  151,  U.  S.  Comp.  Stat  1901,  p.  1645), 
exacting  on  the  final  application  some  of  the 
requirements  made  necessary  on  the  original 
application  for  the  purchase  of  land  under 
that  act,  of  any  reiteration  of  the  require- 


ment* of  the  statute  regarding  a  apecnla- 

S»rt  of  the  applicant, 
is   intent   to   acquire 


tive  purpose  on  the  t 


the  land  for  himself  alone,  is  equivalent  to 
an  express  declaration  by  Congress  that 
these  requirements  shall  not  be  exacted  at 
the  final  hearing. 

Public  lands  — regulation  by  Land  De- 
partment. 

IS.  The  authority  of  the  Commissioner  of 
the  General  Land  Office  under  the  timber 
and  stone  act  of  June  3,  1878,  I  3,  to  pre- 
scribe regulations  to  carry  out  the  provi- 
sions of  that  act,  does  not  embrace  the  power 
to  require  an  applicant  to  make  oath  on 
final  hearing  of  his  bona  fides  and  of  the 
absence  of  contract  or  agreement  in  respect 
to  the  title,  which  Congress  has  in  that  act, 
by  express  intendment,  excluded  from  the 
requirements  to  be  observed  on  audi  final 

Evidence  —  motive. 

17.  Evidence  of  the  motive  of  the  entry- 
in  under  the  timber  and  stone  act  of  June 
.  1678,  at  the  time  of  final  hearing,  which, 
under  that  act,  cannot  defeat  his  right  to  a 
patent,  is  Inadmissible,  on  a  trial  for  eon- 
spiring  to  suborn  perjury  in  the  proceedings 
to  acquire  the  land,  to  show  motive  In  mak- 
ing the  original  application. 

INo.  86.] 

Argued  December  S,  8,  1907.     Decided  Jan- 
uary  6,    1008. 

IN   ERROR  to  the   Circuit   Court  of  the 
United  States  for  the  District  of  Oregon 
review    a    conviction    for    conspiring    to 
suborn  perjury  in  proceeding*  to  purchase 
public  land  under  the  timber  and  atone  set 
Reversed  and  remanded  for  further  proceed- 
"  «■■ 
The  facta  are  stated  in  the  opinion. 
Messrs.   Charles  A.    Keljcwin,    Charles 
A.  Douglas,  W.  B.  Matthews,  and  K.  B. 
Sherrill  for  plaintiff  in  error. 

Attorney  General  Bonaparte,  Mr.  Wil- 
liam B.  Harr,  and  Solicitor  General  Hoyt 
for  defendant  In  error. 
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>  *Mr.  Justice  White  delivered  the  opinion 
of  theeonrtt 

This  writ  of  error  to  review  a  criminal 
conviction  U  prosecuted  directly  from  tbil 
court  upon  the  assumption  that  right*  un- 
der the  Constitution  are  involved.  The 
error*  aasignod,  however,  relate  not  only  to 
snch  question,  but  also  to  many  other  nib- 
jecti.  If  there  be  a  constitutional  question 
adequate  to  the  exercise  of  jurisdiction,  th« 
duty  exist*  to  review  the  whole  case.  Bar- 
ton v.  United  State*,  IBS  U.  S.  283,  49  L. 
ed.  482,  25  Sup.  Ct.  Rep.  243. 

The  constitutional  question  relied  on  thus 

On  February  11,  1900,  Williamson,  plain- 
tiff in  error,  while  a  member  of  the  House 
of  Representative*  of  the  United  States,  was 
indicted,  with  two  other  persons,  for  al- 
leged violations  of  U.  S.  Rev.  Stat  I  8440, 
U.  8.  Comp.  Stat.  1901,  p.  3876,  in  con- 
spiring to  commit  the  crime  of  subornation 
of  perjury  In  proceeding*  for  the  purchase 
of  public  land  under  the  authority  of  the 
law  commonly  known  a*  the  timber  and 
stone  act.  The  defendants  were  found  guilty 
In  the  month  of  September,  1900.  On  Octo- 
ber 14,  1906,  when  the  court  was  about 
to  pronounce  sentence,  Williamson — whose 
term  of  office  as  a  member  of  the  House  of 
Bepreeentatives  did  not  expire  until  March 
4,  1907 — protested  against  the  court  pass- 

?ing  sentence  upon  him,  and  especially  to 
any  sentence  of  imprisonment,  on  the  ground 
that  thareby-he  would  be  deprived  of  his 
constitutional  right  to  go  to,  attend  at,  and 
return  from  the  ensuing  session  of  Congress. 
The  objection  waa  overruled,  and  William- 
eon  was  sentenced  to  pay  a  fine  and  to  im- 
prisonment for  ten  months.  Exceptions 
were  taken  both  to  the  overruling  of  the 
preliminary  objection  and  to  the  sentence 
of  imprisonment.  Upon  tbese  exceptions, 
assignments  of  error  are  based,  which,  it  1* 
asserted,  present  a  question  as  to  the  Hope 
and  meaning  of  that  portion  of  article  1, 
I  fl,  clause  1,  of  the  Constitution,  relating 
to  the  privilege  of  senator*  and  representa- 
tives from  arrest  during  their  attendance  on 
the  session  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same. 

At  the  threshold  it  is  Insisted  by  the  gov- 
ernment that  the  writ  of  error  should  be 
dismissed  for  want  of  jurisdiction.  This 
rest*  upon  the  proposition  that  the  con- 
stitutional question  urged  is  of  such  a 
frivolous  character  as  not  to  furnish  a  basis 
for  jurisdiction,  or,  If  not  frivolous  at  the 
time  when  the  sentence  was  imposed,  it  is 
now  to.  The  lint  proposition  assumes  that 
It  I*  *o  clear  that  the  constitutional  privi- 
lege doe*  not  extend  to  the  trial  and  pun- 
ishment, during  hi*  term  of  office,  of  a  con- 
gressman for  crime,  that  any  assertion  to  the 


contrary  affords  no  basis  for  jurisdiction.  It 
Is  not  asserted  that  it  has  ever  been  finally 
settled  by  this  court  that  the  constitutional 
privilege  doe*  not  prohibit  the  arrest  and 
punishment  of  a  member  of  Congress  for  the 
commission  of  any  criminal  offense.  The 
contention  must  rest,  therefore,  upon  the  as- 
sumption that  the  text  of  the  Constitution 
so  plainly  excludes  all  criminal  prosecution* 
from  the  privilege  which  that  instrument  ac- 
cords a  congressman  as  to  cause  the  con- 
trary assertion  to  be  frivolous.  But  this 
conflict*  with  Burton  v.  United  States, 
supra,  where,  although  the  scope  of  the 
privilege  was  not  passed  upon.  It  was  de- 
clared that  a  claim  interposed  by  a  senator 
of  the  United  States,  of  immunity  from  ar- 
rest in  consequence  of  a  prosecution  and  con- 
viction for  a  misdemeanor,  Involved  a  con- 
stitutional question  of  such  a  character  as* 
to  give  jurisdiction  to  this  court  by  direct^ 
writ'of  error.  It  Is  said,  however,  that* 
this  case  differs  from  the  Burton  Case  be- 
cause there  the  trial  and  oonviction  was 
had  during  a  session  of  the  Senate,  while 
here,  at  the  time  of  the  trial,  conviction, 
and  sentence,  Congress  was  not  in  session, 
and  therefore  to  assert  the  protection  of  the 
constitutional  provision  is  to  reduce  the 
claim  "to  the  point  of  frivolousness."  This, 
however,  but  assumes  that,  even  if  the  con- 
stitutional privilege  embraces  the  arrest  and 
sentence  of  a  member  of  Congress  far  * 
crime  like  the  one  here  involved,  it  Is  frivo- 
lous to  assert  that  the  privilege  could  pos- 
sibly apply  to  an  arrest  and  sentence  at 
any  other  time  than  during  a  session  of  Con- 
gress, even  although  the  inevitable  result  of 
such  arrest  and  sentence  might  be  an  impris- 
onment which  would  preclude  the  possibility 
of  the  member  attending  an  approaching  ses- 
sion. We  cannot  give  our  assent  to  the 
proposition.  Indeed,  we  think,  if  It  be  con- 
ceded that  the  privilege  which  the  Constitu- 
tion creates  extends  to  an  arrest  for  any 
criminal  offense,  such  privilege  would  em- 
brace exemption  from  any  exertion  of  power 
by  way  of  arrest  and  prosecution  for  the 
commission  of  crime,  the  effect  of  which 
exertion  of  power  would  be  to  prevent  a 
congressman  from  attending  a  future  as  well 
as  a  pending  session  of  Congress.  The  con- 
tention that,  although  there  may  have  been 
merit  In  the  claim  of  privilege  when  as- 
serted, it  is  now  frivolous  because  of  a 
change  in  the  situation,  is  based  upon  the 
fact  that  at  this  time  the  Congress  of  which 
the  accused  was  a  member  has  ceased  to 
exist,  and  therefore,  even  if  the  sentence 
was  Illegal  when  imposed,  such  illegality 
has  been  cured  by  the  cessation  of  the  con- 
stitutional privilege.  But,  even  if  the  prop- 
osition be  conceded,  it  affords  no  ground  for 
dismissing  the  writ  of  error,  since  our  juris- 


.Google 


IM 

diction  dependa  upon  the  existence  of  a 
constitutional  question  at  the  time  when  the 
writ  of  error  was  sued  out,  and  such  jurisdic- 
diction,  aa  we  have  previously  aaid,  carries 
with  it  the  duty  of  reviewing  any  errors 
material  to  the  determination  of  the  validity 
of  the  conviction.  It  hence  follows  that, 
avail  if  the  constitutional  question  aa 
naertod  la  now  "a  mere  abstraction,"  that 

•  fact  would  not  avail  to  relieve  aa  of  the 
duty  of  reviewing  the  whole  case,  and  hence 
disposing  of  the  assignments  of  error  which 
are  addressed  to  other  than  the  conatltu- 
tlonal  question.  Besides,  we  do  not  consider 
the  proposition  well  founded,  for,  if  at  the 
time  the  sentence  was  Imposed  it  waa  Illegal 
because  in  conflict  with  the  constitutional 
privilege  of  the  accused,  we  fail  to  perceive 
how  the  mere  expiration  of  the  term  of  Con- 
gress for  which  the  member  was  elected  has 
operated  to  render  that  valid  which  was 
void  because  repugnant  to  the  Constitution. 

We  come,  then,  to  consider  the  clause  of 
the  Constitution  relied  upon,  In  order  to 
determine  whether  the  accused,  because  he 
waa  a  member  of  Congress,  was  privileged 
from  arrest  and  trial  for  the  crime  in  ques- 
tion, or,  upon  conviction,  waa  In  any  event 
privileged  from  sentence  which  would  pre- 
vent his  attendance  at  an  existing  or  ap- 
proaching session  of  Congress. 

The  full  text  of  the  let  clause  of  |  6,  arti- 
cle 1,  of  the  Constitution,  la  this; 

"Sec  S.  The  Senators  and  Representa- 
tives shall  receive  a  Compensation  for  their 
Services,  to  be  ascertained  by  Law,  and  paid 
out  of  the  Treasury  of  the  United  States. 
They  shall  in  all  Cases,  except  Treason, 
Felony,  and  Breach  of  the  Peace,  be  privi- 
leged from  Arrest  during  their  Attendance 
at  the  Session  of  thefr  respective  Houses, 
and  in  going  to  and  returning  from  the 
same;  and  for  any  Speech  or  Debate  in 
either  House  they  shall  not  be  questioned 
in  any  other  Place." 

If  the  words  extending  the  privilege  to 
all  cases  were  unqualified,  and  therefore  em- 
braced the  arrest  of  a  member  of  Congress 
for  the  commission  of  any  crime,  we  think, 
as  we  have  previously  said,  they  would  not 
only  include  aunh  an  arrest  aa  operated  to 
prevent  the  member  from  going  to  and  re- 
turning from  a  pending  session,  but  would 
also  extend  to  prohibiting  a  court  during 
an  interim  of  a  session  of  Congress  from  im- 
posing' a  sentence  of  imprisonment  which 
would  prevent  him  from  attending  a  session 
m  of  Congress  in  the  future.  But  the  ques- 
§  tion  is  not.  What  would  be  the  scope  of  the 

•  words'"aIl  eases"  if  those  words  embraced 
all  crimes!  but  ia,  What  is  the  scope  of  the 
qualifying  clause  f  that  is,  the  exception 
from  the  privilege  of  "treason,  felony,  and 
breach  of  the  peace,"     The  connieting  con- 
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tentiona  are  substantially  these:  It  is  in- 
sisted by  the  plaintiff  in  error  that  the 
privilege  applied  because  the  offense  In  ques- 
tion is  confessedly  not  technically  the  crime 
of  treason  or  felony,  and  is  not  embraced 
within  the  words  "breach  of  the  peace,"  aa 
found  In  the  exception,  because  "the  phrase 
'breach  of  the  peace'  means  only  actual 
breaches  of  the  peace,  offenses  involving 
violence  or  public  disturbance."  This  re- 
stricted meaning,  it  is  said,  is  necessary  in 
order  to  give  effect  to  the  whole  of  the  ex- 
cepting clause,  since,  if  the  words  "breach 
of  the  peace"  be  broadly  interpreted  so  aa  to 
cause  them  to  embrace  all  crimes,  then  the 
words  "treason"  and  "felony"  will  become 
superfluous.  On  the  other  hand,  the  gov- 
ernment insists  that  the  words  "breach  of 
the  peace"  should  not  be  narrowly  construed, 
but  should  be  held  to  embrace  substantially 
all  crimes,  and  therefore  aa  in  effect  con- 
fining the  parliamentary  privilege  exclu- 
sively to  arrests  in  civil  cases.  And  this 
is  based  not  merely  upon  the  ordinary  ac- 
ceptation of  the  meaning  of  the  words,  but 
upon  the  contention  tbat  the  words  "treason, 
felony,  and  breach  of  the  peace,"  as  ap- 
plied to  parliamentary  privilege,  were  com- 
monly used  in  England  prior  to  the  Revolu- 
tion, and  were  there  well  understood  aa  ex- 
cluding from  the  parliamentary  privilege 
all  arrests  and  prosecutions  for  criminal  of- 
fenses; in  other  words,  aa  confining  the 
privilege  alone  to  arrests  in  civil  cases,  the 
deduction  being  that  when  the  framers  of 
the  Constitution  adopted  the  phrase  in  ques- 
tion they  necessarily  most  be  held  to  have 
intended  that  it  should  receive  its  well-un- 
derstood and  accepted  meaning.  If  the 
premise  upon  which  this  argument  proceeds 
be  well  founded,  we  think  there  can  be  no 
doubt  of  the  correctness  of  the  conclusion 
baaed  npon  it.  Before,  therefore,  coming  to 
elucidate  the  text  by  the  ordinary  principles 
of  interpretation,  we  proceed  to  trace  the 
origin  of  the  phrase  "treason,  felony,  and 
breach  of  the  peace,"  as  applied  to  par- 
liamentary privilege,  and  to  flx  the  meaning  n 
'of  those  words  as  understood  in  this  coun-7 
try  and  in  England  prior  to  and  at  the 
time  of  the  adoption  of  the  Constitution. 
In  the  Articles  of  Confederation  (last  clause 
of  article  G)  it  waa  provided: 

"Freedom  of  speech  and  debate  in  Con- 
gress shall  not  be  impeached  or  questioned 
in  any  court  or  place  out  of  Congress,  and 
the  members  of  Congress  shall  be  protected 
in  their  persona  from  arrests  and  imprison- 
ments, during  the  time  of  their  going  to 
and  from,  and  attendance  on.  Congress,  ex- 
cept for  treason,  felony,  or  breach  of  the 

In  article   5  of  "Mr.   Charles  Pinckney*B 
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Drift  of  a  Federal  Government"  It  ni  pro- 
vided m  follow.  { Elliott's  Debates,  p.  J4fl)  : 

"In  each  bouse  a  majority  ■hall  constitute 
a  quorum  to  do  business.  Freedom  of 
speech  and  debate  in  the  legislature  shall 
not  be  impeached  or  questioned,  in  any  place 
out  of  it;  and  the  members  of  both  houses 
•hall,  In  all  eases  except  for  treason,  felony, 
or  breach  of  the  peace,  he  free  from  arrest 
during  their  attendanos  on  Congress,  and  in 
going  to  and  returning  from  it." 

The  propositions  offered  to  the  convention 
by  Mr.  Pinckney,  with  certain  resolutions 
of  the  convention,  were  submitted  to  a  com- 
mittee of  detail  for  the  purpose  of  reporting 
a  constitution.  Section  5  of  article  6  of 
the  draft  of  constitution  reported  by  this 
committe  was  as  follows: 

"Sec  6.  Freedom  of  speech  and  debate  in 
the  legislature  shall  not  be  impeached  or 
questioned  in  any  court  or  place  out  of  the 
legislature;  and  the  members  of  each  house 
■hall,  in  all  cases,  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from 
arrest  during  their  attendance  at  Congress, 
and  in  going  to  and  returning  from  it." 

The  clause  would  seem  not  to  have  been 
the  subject  of  debate.  3  Doc  Hist,  of  Con- 
stitution (Dept.  of  State,  1900),  500.  In 
Elliott's  Debates   (p.  237)   it  is  recited  as 

fcdloWS: 

"On  the  question  to  agree  to  the  6th  sec- 
tion of  the  6th  article,  as  reported,  it  passed 

«  in  the  affirmative." 

•  -And  in  the  revised  draft  the  section  was 
reported  by  the  committee  of  revision  ex- 
actly as  it  now  appears. 

The  presence  of  the  exact  words  of  the  ex- 
ception as  now  found  in  the  Constitution, 
In  the  Articles  of  Confederation,  and  the 
employment  of  the  same  words  "treason, 
felony,  and  breach  of  the  peace,'*  without 
discussion,  in  all  the  proceedings  of  the 
convention  relating  to  the  subject  of  the 
privileges  of  members  of  Congress,  demon- 
strate that  those  words  were  then  well 
known  as  applied  to  parliamentary  privi- 
lege, and  had  a  general  and  well- understood 
Usui  ui  i ig.  which  It  was  intended  that  they 
should  continue  to  have.  This  follows,  be- 
cause It  Is  impossible  to  suppose  that  ex- 
actly like  words,  without  any  change  what- 
ever, would  have  been  applied  by  all  those 
engaged  in  dealing  with  the  subject  of  legis- 
lative privilege,  unless  all  had  a  knowledge 
of  those  words  as  applied  to  the  question  in 
hand,  and  contemplated  that  they  should 
continue  to  receive  the  meaning  which  it  was 
understood  they  then  had.  A  brief  con- 
sideration of  the  subject  of  parliamentary 
privilege  in  England  will,  we  think,  show 
the  source  whence  the  expression  "treason, 
felony,  and  breach  of  the  peace"  was  drawn, 
and  leave  no  doubt  that  the  words  were  used 


In  England  for  the  very  purpose  of  excluding 
all  crimes  from  the  Operation  of  the  parlia- 
mentary privilege,  and  therefore  to  leave  that 
privilege  to  apply  only  to  prosecutions  of 
a  civil  nature.  We  say  this,  although  the 
court  of  common  pleas  in  1763  (King  v. 
Wilkes,  2  Wils.  161)  held  that  a  member 
of  Parliament  was  entitled  to  assart  his 
privilege  from  arrest  upon  a  charge  of  pub- 
lishing a  seditious  libel,  the  court  ruling 
that  it  was  not  a  breach  of  the  peace.  But, 
as  will  hereafter  appear,  Parliament 
promptly  disavowed  any  right  to  assert  the 
privilege  In  such  cases. 

In  Potter's  Dwarrls  on  Statutes,  p.  Ml, 
reference  is  made  to  expressions  of  Lord 
Mansfield,  advocating  In  1770  the  passage 
of  a  bill— which  ultimately  became  a  law— 
whose  provisions  greatly  facilitated  the 
prosecution  of  civil  actions  against  members  fl 
of  Parliament,  and  restrained  only  arrests" 
of  their  persons*ln  such  actions.  The  re-* 
marks  of  Lord  Mansfield  having  been  made 
so  shortly  before  the  Revolution,  and  re- 
ferring, as  they  undoubtedly  did,  to  the 
decision  in  the  Wilkes  Case,  supra,  are  of 
special    significance.      Among    other    things 

"It  may  not  be  popular  to  take  away  any 
of  the  privileges  of  Parliament,  for  I  very 
well  remember,  and  many  of  your  Lord- 
ships may  remember,  that  not  long  ago  the 
popular  cry  was  for  an  extension  of  privi- 
leges, and  so  far  did  they  carry  it  at  that 
time  that  it  was  said  that  privilege  pro- 
tected members  from  criminal  actions,  and 
such  was  the  power  of  popular  prejudice 
over  weak  minds  that  the  very  decisions  of 
some  of  the  courts  were  tinctured  with  that 
doctrine.  .  .  ,  The  laws  of  this  country 
allow  no  place  or  employment  as  a  sanctuary 
for  crime,  and  where  I  have  the  honor  to 
sit  as  judge  neither  royal  favor  nor  popu- 
lar applause  shall  ever  protect  the  guilty. 
.  .  .  Members  of  hoth  houses  should  be 
free  in  their  persons  in  oases  of  civil  suits, 
for  there  may  corns  a  time  when  the  safety 
and  welfare  of  this  whole  empire  may  de- 
pend upon  their  attendance  In  Parliament. 
God  forbid  that  I  should  advise  any  meas- 
ure that  would  in  future  endanger  the  state. 
But  this  bill  has  no  such  tendency.  It  ex- 
pressly secures  the  persons  of  members  from 
arrest  In  all  civil  suits." 

Blackstone,  in  1765,  discussing  the  sub- 
ject of  the  privileges  of  Parliament,  says 
(Lewis's  ed.  *  1  C£i > : 

"Neither  can  any  member  of  either  bouse 
be  arrested  and  taken  into  custody,  unless 
for  some  indictable  offense,  without  a  breach 
of  the  privilege  of  Parliament. " 

And,  speaking  of  the  writ  of  privilege, 
which  was  employed  to  deliver  the  party 
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oat  of  custody  when  arrested  In  a  civil  suit, 
ha  nld  ("106)  i 

"It  is  to  be  observed  that  there  ia  no 
precedent  of  any  such  writ  of  privilege,  but 
only  in  civil  suite;  and  that  the  statute  of 
1  Jan.  I.  chap.  18,  and  that  of  King  William 
(which  remedy  aome  inconveniences  arising 
from  privilege  of  Parliament),  speak  only 
of  civil  actions.  And  therefore  the  claim 
Oof  privilege  hath  been  usually  guarded  with 
Jan  exception  as  to  the  case  of  indictable 
*  crimes;  or,  as  it  has  been  frequently  ex- 
pressed, of  treason,  felony,  and  breach  (or 
surety)  of  the  peace.  Whereby  it  seems  to 
have  been  understood  that  no  privilege  was 
allowable  to  the  members,  their  families  or 
servants,  in  any  crime  whatsoever,  for  all 
crimes  are  treated  by  the  law  aa  being 
contra  pocem  domini  regit.  And  Instances 
have  not  been  wanting  wherein  privileged 
persons  have  been  convicted  of  misdemean- 
ors, and  committed,  or  prosecuted  to  out- 
lawry, even  in  the  middle  of  a  session;  which 
proceeding  has  afterwards  received  the 
sanction  and  approbation  of  Parliament.  To 
which  may  be  added  that  a  few  years  ago 
the  ease  of  writing  and  publishing  seditious 
libels  was  resolved  by  both  houses  not  to  be 
entitled  to  privilege;  and  that  the  reasons 
upon  which  that  case  proceeded  extended 
equally  to  every  indictable  offense." 

The  first  volume  of  Hatsoll's  Precedents, 
published  in  April,  1776,  Is  entitled  as  "re- 
lating to  privilege  of  Parliament;  from  the 
earliest  records  to  the  year  1628:  with  ob- 
servations upon  the  reign  of  Car.  I.  from 
1628  to  4  January  1641."  The  material 
there  collected  baa  been  frequently  employed 
fn  support  of  the  statement  that  the  terms 
"treason,  felony,  and  breach  of  the  peace" 
wan  employed  by  the  Commons  in  a  broad, 
and  not  in  a  restricted,  sanss.  And  in  the 
concluding  chapter  (V.),  after  stating  (4th 
ed.  205)  "the  principal  view,  which  the 
House  of  Commons  seems  always  to  have 
had  in  the  several  declarations  of  their 
privileges,"  the  author  says  (p.  206) : 

"Beyond  this,  they  seem  never  to  have 
attempted;  there  is  not  a  single  instance  of 
a  member's  claiming  the  privilege  of  Par- 
liament to  withdraw  himself  from  the  crimi- 
nal law  of  the  land:  for  offenses  against  the 
public  peace  they  always  thought  themselvea 
amenable  to  the  laws  of  their  country:  they 
were  contented  with  being  substantially  se- 
cured from  any  violence  from  the  Crown, 
or  its  ministers;  but  readily  submitted 
themselves  to  the  judicature  of  the  King's 
Bench,  the  legal  court  of  criminal  jurisdic- 
tion; well  knowing  that  'Privilege  which  is 
allowed  in  case  of  public  service  for  the 
M  Commonwealth  must  not  be  used  for  the 
3 danger  of  the  Commonwealth;'  or,  aa  it  is 
■exnraaaed  in  Mr.  Glynn's  Report  of  the  flth 


of  January,  1641,  They  were  far  from  any 
endeavor  to  protect  any  of  their  members, 
who  should  be,  in  due  manner,  prosecuted 
according  to  the  Laws  of  the  Realm,  and  the 
Rights  and  Privileges  of  Parliament,  for 
treason,  or  any  other  misdemeanor;  being 
sensible,  that  It  equally  imported  them,  aa 
well  to  see  justice  done  against  them  that 
are  criminous,  as  to  defend  the  just  Rights 
and  Liberties  of  the  Subjects,  and  Parlia- 
ment of  England.'" 

May,  in  his  treatise  on  the  Law,  Privi- 
leges, Proceedings,  and  Usage  of  Parliament, 
first  published  in  1844,  says  (10th  ad,  p. 
112): 

"The  privilege  of  freedom  from  arrest  baa 
always  been  limited  to  civil  causes,  and  has 
not  been  allowed  to  interfere  with  the  ad- 
ministration of  criminal  justice.  In  Larke's 
Case,  in  1429,  the  privilege  was  claimed,  'ex- 
cept for  treason,  felony,  or  breach  of  the 
peace;'  and  in  Thorpe's  Case  the  judges 
made  exceptions  to  such  cases  as  be  'for 
treason,  or  felony,  or  surety  of  the  peace,' 
The  privilege  was  thus  explained  by  a  reso- 
lution of  the  Lords,  18th  April,  102(1: 
That  the  privilege  of  this  house  is,  that  no 
peer  of  Parliament,  sitting  the  Parliament, 
is  to  be  imprisoned  or  restrained  without 
sentence  or  order  of  the  house,  unless  it  be 
for  treason  or  felony,  or  for  refusing  to  give 
surety  of  the  peace;'  and  again,  by  a  reso- 
lution of  the  Commons,  20th  May,  1679, 
'that  by  the  laws  and  usage  of  Parliament, 
privilege  of  Parliament  belongs  to  every 
member  of  the  House  of  Commons,  in  aU 
cases  except  treason,  felony,  and  breach  of 
the  peace.' 

"On  the  14th  April,  1697,  it  was  resolved, 
'That  no  member  of  this  house  has  any 
privilege  in  esse  of  breach  of  the  peace,  or 
forcible  entries,  or  forcible  detainers;'  and 
in  Wilkes's  Case,  29th  November,  1763,  al- 
though the  court  of  common  pleas  had  de- 
cided otherwise,   It  was  resolved  by  both 

"  That  privilege  of  Parliament  does  not 
extend  to  the  case  of  writing  and  publish- 
ing seditious  libels,  nor  ought  to  be  allowed^ 
to  obstruct  the  ordinary  course  of  laws  InJ 
the  speedy 'and  effectual  prosecution  of  so* 
heinous  and  dangerous  an  offense.* 

"  'Since  that  time,'  said  the  committee  of 
privileges  In  1831,  'It  has  been  considered 
as  established  generally,  that  privilege  Is  not 
claimable  for  any  indictable  offense.' 

"These  being  the  general  declarations  of 
the  law  of  Parliament,  one  ease  will  be  suffi- 
cient to  show  how  little  protection  is  prac- 
tically afforded  by  privilege,  in  criminal  of- 
fenses. In  1815,  Lord  Cochrane,  a  member, 
having  been  indicted  and  convicted  of  a  con- 
spiracy, was  committed  by  the  court  of 
King's  bench  to  the  King's  bench  prlsoa. 
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Lord  Cochrane  escaped,  and  warn  arrested 
by  the  marshal,  whilst  he  wu  sitting  on  the 
privy  councilor's  bench,  in  the  House  of 
Commons,  on  the  right  hand  of  the  chair,  at 
which  time  there  was  no  member  present, 
prayers  not  having  been  read.  The  case 
was  referred  to  the  committee  of  privileges, 
who  reported  that  it  waa  'entirely  of  a 
novel  nature,  and  that  the  privileges  of  Par- 
liament did  not  appear  to  have  been  vio- 
lated, so  as  to  call  for  the  interposition  of 
the  house,  by  any  proceedings  against  the 
marshal  of  the  King's  bench.' " 

See  also  Bowyer,  Const.  Law  of  England, 
«ded.  p.  84. 

In  what  Is  styled  Mr.  Long  Wellesley's 
Case,  decided  in  1831,  2  Rues,  ft  M.  639, 
the  party  named  had  been  taken  Into  cus- 
e>ody  for  clandestinely  removing  bis  infant 
daughter,  a  ward  of  the  court,  from  the 
place  where  such  ward  was  residing  under 
authority  of  the  court.  The  question  for 
decision  arose  upon  a  motion  to  discharge 
the  order  for  commitment  "on  the  ground 
that,  as  »  member  of  the  House  of  Commons, 
he  was  protected  from  attachment  by  the 
privilege  of  Parliament,"  As  stated  in  the 
report  of  the  case,  the  committee  of  privi- 
leges of  the  Bouse  of  Commons,  which  had 
the  matter  of  the  arrest  of  Mr.  Wellesley  un- 
der consideration,  decided,  p.  044,  "that  Mr. 
Long  Wellesley's  claim  to  be  discharged 
from  imprisonment  by  reason  of  privilege 
H  of  Parliament  ought  not  to  be  admitted." 
J  On  the  subject  of  the  extent  of  the  privilege, 
•  eounael/who  as  amiou*  curia  contended  that 
the  order  of  commitment  was  invalid,  made 
an  elaborate  reference  to  authorities  and 
pertinent  statutes.  Lord  Chancellor  Broug- 
ham, however,  decided  that  privilege  of  Par- 
liament was  no  protection  against  an  at- 
tachment for  what  was  in  its  nature  a  crimi- 
nal contempt.  Among  other  things  he  ob- 
served that  upon  principle  members  of  Par- 
liament could  not  be  placed  by  privilege  of 
Parliament  above  the  law,  and  held  (p. 
•86)  "that  he  who  has  privilege  of  Par- 
liament, in  all  civil  matters,  matters  which, 
whatever  may  be  the  form,  are  in  substance 
of  a  civil  nature,  may  plead  it  with  success, 
but  that  he  can  in  no  criminal  matter  be 
heard  to  urge  such  privilege." 

And  by  text-writers  of  authority  in  this 
country  it  has  been  recognized  from  the  be- 
ginning that  the  convention  which  framed 
the  Constitution,  in  adopting  the  words 
"treason,  felony,  and  breach  of  peace"  as 
applicable  to  the  privileges  of  a  parlia- 
mentary body,  used  those  words  in  the  sense 
which  the  identical  words  had  been  settled 
to  mean  in  England. 

Story,  in  his  treatise  on  the  Constitution, 
speaking  of  the  subject,  says: 
"See.  869.  The  next  part  of  the  clause  re- 


gards the  privilege  of  the  members  from  ar- 
rest, except  for  crimes,  during  their  attend- 
ance at  the  sessions  of  Congress,  and  their 
going  to  and  returning  from  them.  This 
privilege  is  conceded  by  law  to  the  humblest 
suitor  and  witness  in  a  court  of  justice) 
and  it  would  be  strange  indeed  if  it  wen 
denied  to  the  highest  functionaries  of  the 
state  in  the  discharge  of  their  public  duties. 
It  belongs  to  Congress  in  common  with  all 
other  legislative  bodies  which  exist,  or  have 
existed  in  America  since  its  first  settlement, 
under  every  variety  of  government,  and  It 
has  unmemorfally  constituted  a  privilege  of 
both  houses  of  the  British  Parliament.  It 
seems  absolutely  indispensable  for  the  just 
exercise  of  the  legislative  power  in  every 
nation  purporting  to  possess  a  free  constitu- 
tion of  government,  and  it  cannot  be  sur- 
rendered without  endangering  the  publle 
liberties  as  well  as  the  private  independence 
of  the  members.  _ 

■"See.  860.  The  exception  to  the  privilege* 
is  that  it  shall  not  extend  to  'treason, 
felony,  or  breach  of  the  peace.'  These  words 
are  the  same  as  those  in  which  the  excep- 
tion to  the  privilege  of  Parliament  is  usual- 
ly expressed  at  the  common  law,  and  were 
doubtless  borrowed  from  that  source.  Now, 
as  all  crimes  are  offenses  against  the  peace, 
the  phrase  'breach  of  the  peace'  would  seem 
to  extend  to  all  indictable  offenses,  as  well 
those  which  are  in  fact  attended  with  force 
and  violence,  as  those  which  are  only  con- 
structive breaches  of  the  peace  of  the  gov- 
ernment, inasmuch  as  they  violate  its  good 
order.  And  so,  in  truth,  it  was  decided  in 
Parliament,  in  the  case  of  a  seditious  libel 
published  by  a  member  (Mr.  Wilkes)  against 
the  opinion  of  Lord  Camden  and  the 
other  judges  of  the  court  of  common  pleas, 
and,  as  it  will  probably  now  be  thought, 
since  the  party  spirit  of  those  times  has 
subsided,  with  entire  good  sense  and  In  fur- 
therance of  public  justice.  It  would  be 
monstrous  that  any  member  should  protect 
himself  from  arrest  or  punishment  for  a 
libel,  often  a  crime  of  the  deepest  malignity 
and  mischief,  while  he  would  be  liable  to 
arrest  for  tbe  pettiest  assault  or  the  most 
insignificant  breach  of  the  peace." 

Gushing,  in  his  treatise — first  published  In 
I860 — on  the  elements  of  the  law  and  prac- 
tice of  legislative  assemblies  in  the  United 
States,  declared  (9th  ed.  I  646)  that  the 
Commons  never  went  "the  length  of  claim- 
ing any  exemption  from  the  operation  of 
the  criminal  laws;"  and  the  author  closed  a 
discussion  of  the  cases  to  which  the  privi- 
lege of  Parliament  was  applicable  (ft  659- 
603)  by  expressing  an  opinion  "in  favor  of 
the  board  rule  which  withdraws  the  pro- 
tection of  parliamentary  privilege  from  of- 
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femes  and  criminal  proceeding*  of  every  de- 1 
scription."  And,  considering  the  privilege 
aa  affected  by  the  Constitution  of  the  United 
States  and  of  the  several  states,  he  said: 

"SOT.  In  the  greater  number  of  the  con- 
stitutions It  is  expressly  provided  that  mem- 
ben  shall  be  privileged  from  arrest  daring 
n  their  attendance  at  the  session  of  their  re- 
3  apeetive  houses,  and  in  going  to  and  return- 

•  log  from  the  same,  in  all  ease* 'except 
treason,  felony,  and  breach  of  the  peace.' 
This  It  will  be  recollected,  Is  the  form  in 
which  the  privilege  is  stated  by  Sir  Edward 
Coke,  and  in  which  it  is  usually  expressed 
by  the  English  writers  on  parliamentary 
law ;  and  it  was  undoubtedly  adopted  In  the 
constitutions  as  correctly  expressing  the 
parliamentary  rule  on  the  subject.  The  in- 
accuracy of  the  language  has  already  been 
pointed  out,  and  it  has  been  shown  that,  in 
England,  the  exception  embraces  all  crimi- 
nal matter*  whatsoever,  and,  of  course,  in- 
cludes many  cases  which  do  not  fall  within 
the  denomination  either  of  treason,  felony, 
or  breach  of  the  peace.  The  question  there- 
fore arise*  whether  the  exception  of  treason, 
felony,  or  breach  of  the  peace,  being  stated 
in  express  terms  In  these  constitution*,  is 
to  be  understood  strictly,  and  confined  to 
cases  coming  within  ths  technical  definitions 
of  those  offenses,  or  whether  It  is  used  a*  a 
compendious  expression  to  denote  all  crimi- 
nal eases  of  every  description.  In  favor  of 
the  latter  opinion,  it  may  be  said,  first, 
there  can  be  no  doubt,  that  the  framers  of 
these  constitutions  intended  to  secure  the 
privilege  in  question  upon  as  reasonable  and 
intelligible  a  foundation  as  it  existed  by 
the  parliamentary  and  common  law  of  Eng- 
land ;  in  short,  that,  as  In  a  multitude  of 
other  cases,  they  intended  to  adopt,  with 
the  words,  the  full  meaning  which  had  been 
given  to  them  by  usage  and  authoritative 
construction;  and,  second,  that  the  word 
felony,'  which  alone  gives  rise  to  any  doubt, 
'has  derived  so  many  meanings  from  so 
many  parts  of  the  common  law,  and  so 
many  statutes  in  England,  and  has  got 
to  be  used  in  such  a  vast  number  of 
different  senses,  that  it  is  now  Impos- 
soble  to  know  precisely  In  what  sense 
we  are  to  understand  it;'  and,  consequently, 
that  unless  it  is  allowed  to  have  such  a 
signification  as,  with  the  other  words  of 
the  exception,  will  cover  the  whole  extent 
of  criminal  matters,  it  must  be  rejected  al- 
together for  uncertainty,  or,  at  least,  re- 
stricted to  a  very  few  cases.  These  rea- 
sons, alone,  though  others  might  be  added, 
are  sufficient  to  establish  the  point  that  the 
terms  treason,  felony,  and  breach  of  the 

J  peace,'    as   used    in   our   constitutions,    em- 

•  brace* all    criminal    eases   s 


therefore,  and  In  the  states  above  referred 
to,  the  privilege  of  exemption  from  legal 
process  may  be  considered  the  same  aa  It  fa 
in  England." 

Since  from  the  foregoing  it  follows  that 
the  term  "treason,  felony,  and  breach  of  the 
peace,"  aa  used  in  the  constitutional  pro- 
vision relied  upon,  excepts  from  the  opera- 
tion of  the  privilege  all  criminal  offenses, 
the  conclusion  results  that  the  claim  of  priv- 
ilege of  exemption  from  arrest  and  sen- 
tence was  without  merit,  and  we  are  thus 
brought  to  consider  the  other  assignments 
of  error  relied  upon.  They  are,  all  bnt  one, 
based  on  exceptions  challenging  the  sufficien- 
cy of  the  indictment,  and  alleging  the  com- 
mission of  material  error  in  admitting  and 
rejecting  evidence,  in  refusing  requested  in- 
structions, and  in  the  instructions  given.  • 
The  only  assignment  not  based  upon  an  ex- 
ception taken  at  the  trial  asserts  that  it  is 
bo  clearly  shown  by  the  record  that  then 
is  no  proof  tending  to  establish  the  commis- 
sion of  the  offense  charged  that  it  should  be 
now  so  decided,  even  although  no  request  to 
Instruct  the  jury  on  that  subject  was  made 
at  ths  trial. 

1.  Aa  to  the  sufficiency  of  the  Indictment 
With  great  elaboration  it  is  Insisted  in 
argument  that  the  indictment  charges  no 
crime,  since  there  can  be  no  such  thing  ss  a 
conspiracy  to  commit  the  offense  of  suborna- 
tion of  perjury.  While  the  statutes  of  the 
United  States  cause  every  person  who  pro- 
cures another  to  commit  perjury  to  be  guilty 
of  subornation  of  perjury,  it  Is  said  there  is 
no  punishment  by  statute,  aa  at  common  law, 
for  a  mere  attempt  by  an  individual  to  in- 
duce the  commission  of  perjury.  This  being 
so,  the  argument  Is  that  a  charge  of  con- 
splracy  to  suborn,  etc.,  perjury,  Is  in  the 
nature  of  things  but  a  charge  of  an  attempt 
to  suborn  perjury,  which  amounts  only  to 
the  charge  of  a  conspiracy  to  do  an  act 
which  Is  not  a  criminal  offense.  But  the 
proposition  wholly  rails  to  give  effect  to  the 
provisions  of  the  conspiracy  statute  (U.  S. 
Rev.  Stat.  |  6440,  U.  S.  Comp.  Stat.  1001,  p. 
3670),  which  clearly  renders  it  criminal  for. 
two  or  more  persons  to  conspire  to  commit  J 
any  offense  against  the'United  States,  pro-* 
vided  only  that  one  or  more  of  the  parties 
to  the  conspiracy  do  an  act  towards  effect- 
ing the  object  of  the  conspiracy.  In  other 
words,  although  it  be  conceded,  merely  for 
the  sake  of  argument,  that  an  attempt  by 
one  person  to  suborn  another  to  commit  per- 
jury may  not  be  punishable  under  the  crim- 
inal laws  of  the  United  States,  it  does  not 
follow  that  a  conspiracy  by  two  or  more 
persons  to  procure  the  commission  of  per- 
jury, which  embraces  an  unsuccessful  at. 
tempt,  is  not  a  crime  punishable  as  above 
stated.    The  conspiracy  la  tba  offense  which 
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the  statute  daflnce,  without  reference 
whether  the  crime  which  the  conspirator* 
here  oouspired  to  commit  is  consummated. 
And  this  result  of  the  conspiracy  statute  al- 
io disposes  of  an  elaborate  argument  con- 
mnhm  the  alleged  impossibility  of  framing 
an  indictment  charging  a  conspiracy  to 
suborn  perjury,  since  it  rests  upon  the  as- 
sumption that  aa  the  conspirators  could  not, 
in  advance,  know  when  they  entered  into 
the  conspiracy  that  the  persona  would  wil- 
fully swear  falsely  to  what  they  and  the 
conspirators  knew  to  be  false,  there  could 
be  no  conspiracy  to  suborn. 

But,  even  on  the  supposition  that  a  valid 
Indictment  may  be  framed  charging  a  con- 
spiracy to  commit  subornation  of  perjury, 
the  indictment  in  question,  it  Is  urged,  is 
fatally  defective  by  reason  of  an  omission  to 
directly  particularize  various  elements 
claimed  to  be  essential  to  constitute  the 
offense  of  perjury,  and  other  elements  neces- 
sary to  be  averred  In  respect  of  the  alleged 
suborners. 

This  is  based  upon  the  assumption  that : 
Indictment  alleging  a  conspiracy  to  suborn 
perjury  must  describe  not  only  the  con- 
spiracy relied  upon,  but  also  must,  with 
technical  precision,  state  el]  the  elements 
essential  to  the  commission  of  the  crimes 
of  subornation  of  perjury  and  perjury, 
which.  It  is  alleged,  is  not  done  in  the 
Indictment  under  consideration.  But  in 
a  charge  of  conspiracy  the  conspiracy  is  the 
gist  of  the  crime,  and  certainty,  to  a  com- 
mon Intent,  sufficient  to  identify  the  offense 
m  which  the  defendants  conspired  to  commit, 

*  Is  all  that  Is  requisite  in  stating  the  object 

•  of  the  conspiracy.  Looking  at  thcindict- 
meat,  it  in  terms  charges  an  unlawful  con- 
spiracy and  combination  to  have  been  en- 
tered into  on  a  date  and  at  a  place  named 
within  the  district  where  the  indictment  was 
found,  and  the  object  of  the  conspiracy  is 
stated  to  be  the  suborning  of  a  large  num- 
ber of  persons  to  go  before  a  named  person, 
stated  to  be  a  United  States  commissioner 
of  the  district  of  Oregon,  and,  in  proceed- 
ings for  the  entry  and  purchase  of  land  in 
such  district  under  the  timber  and  stone 
acts,  males  oath  before  the  official  that  the 
lands  "wen  not  being  purchased  by  them 
on  speculation,  but  were  being  purchased  in 
good  faith  to  be  appropriated  to  the  own  ex- 
clusive use  and  benefit  of  those  persona,  re- 
spectively, and  that  they  had  not  directly 
or  indirectly  made  any  agreement,  or  con 
tract  in  any  way  or  manner,  with  any  other 
person  or  persons  whomsoever,  by  which  the 
titles  which  they  might  acquire  from  the  said 
United  States  in  and  to  such  lands  should 
enure  In  whole  or  in  part  to  the  benefit 
of  any  person  except  themselves,  when,  in 


truth  and  In  fact,  aa  each  of  the  said  persona 
would  then  well  know,  and  aa  they,  the  aald 
John  Newton  Williamson,  Van  Gesner,  and 
Marion  R.  Biggs,  would  then  well  know,  such 
persons  would  be  applying  to  purchase  such 
lands  on  speculation,  and  not  in  good  faith 
to  appropriate  such  lands  to  their  own  ex- 
clusive use  and  benefit  respectively,  and 
would  have  made  agreements  and  contracts 
with  them,  the  said  John  Newton  William- 
son, Van  Gesner  and  Marlon  R.  Bigga,  by 
which  the  titles  which  they  might  acquire 
from  the  said  United  States  in  such  lands 
would  enure  to  the  benefit  of  the  said  John 
Newton  Williamson  and  Van  Gesner,  aa  co- 
partners in  the  firm  of  Williamson  and  Ges- 
ner, then  and  before  then  engaged  In  the 
business  of  sheep  raising  in  said  county;  the 
matters  so  to  be  stated,  subscribed,  and  sworn 
by  the  said  persons  being  material  matters 
under  the  circumstances,  and  matters  which 
the  said  persons  so  to  be  suborned,  instigat- 
ed, and  procured,  and  the  said  John  Newton 
Williamson,  Van  Gesner,  and  Marion  B. 
Biggs  would  not  believe  to  be  true;  and  the 
said  Marion  R.  Biggs,  United  States  com- 
missioner aa  aforesaid,  when  administering  0 
such  oaths  to  those  persons,  being  an  officer  J 
and  person  authorized  by  law.of  the  said* 
United  States  to  administer  the  same  oaths, 
and  the  said  oaths  being  oaths  administered 
in  cases  where  a  law  of  the  said  United 
States  would  then  authorize  an  oath  to  be) 
administered.'' 

These  allegations  plainly  import,  end  they 
are  susceptible  of  no  other  construction, 
than  that  the  unlawful  agreement  contem- 
plated a  future  solicitation  of  individuals 
to  enter  lands,  who  in  so  doing  would  neces- 
sarily knowingly  state  and  subscribe  under 
oath  material  false  statements  as  to  their 
purpose  in  respect  to  entering  the  land,  etc., 
and  known  to  be  such  by  the  conspirators. 
There  is  no  reason  to  Infer  that  the  details 
of  the  unlawful  conspiracy  and  agreement 
are  not  fully  stated  in  the  indictment,  and  It 
may  therefore  be  assumed  that  the  persons 
who  were  to  be  suborned,  and  the  time  and 
place  of  such  subornation,  hod  not  been  de- 
termined at  the  time  of  the  conspiracy,  ex- 
cept as  might  be  inferred  from  a  purpose 
to  procure  the  persons  to  be  suborned  to 
come  before  the  United  States  commissioner 
for  the  district  of  Oregon  named  in  the  in- 
dictment. It  was  not  essential  to  the  com- 
mission of  the  crime  that  in  the  minds  of 
the  conspirators  the  precise  persons  to  be 
suborned,  or  the  time  and  place  of  aueh 
suborning,  should  have  been  agreed  upon; 
and  aa  the  criminality  of  the  conspiracy 
charged  consisted  in  the  unlawful  agreement 
to  compass  a  criminal  purpose,  the  indict- 
ment, we  think,  sufficiently  set  forth  such 
purpose.     The  assignments  of  error  which 
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assailed   the   sufficiency   of   the   Indictment 
■re  therefore  without  merit. 

2.  Numerous  ezeeptione  were  taken  (a) 
to  the  admission  of  evidence  as  to  the  un- 
derstanding of  the  applicant*  concerning 
their  arrangement  with  Qesner,  one  ol  the 
Moused,  and  the  purpose  of  the  applicants 
in  applying  for  the  land;  (b)  to  the  ad- 
mission of  the  final  proofs,  which  embraced 
a  sworn  statement,  made  pursuant  to  the 
requirement*  of  a  regulation  adopted  by  the 
Commissioner  of  the  General  Land  Office,  de- 
claring the  bona  fides  of  the  applicant  and 
"that  at  that  period  he  had  made  no  contract 
•  or  agreement  to  dispose  of  the  Iandj*and  (c) 
to  evidence  respecting  the  character  of  the 
land  and  concerning  an  attempt  to  acquire 
and  the  acquisition  by  like  wrongful  method* 
of  state  school  lands  located  near  the  gov- 
ernment timber  lands  in  question. 

A*  we  shall  hereafter  have  occasion  to 
consider  the  instructions  of  the  court  con- 
cerning the  scope  of  the  indictment  a*  to 
the  final  proof*  and  the  law  applicable 
to  that  subject,  we  put  out  of  view 
for  the  moment  the  objections  'just  men- 
tioned, under  subdivision  b,  relating  to  the 
Ami  proof*  and  the  intention  of  the  appli- 
cant* in  respect  to  the  land  at  the  time  such 
final  proof  was  made,  and  therefore  pres- 
ently consider  the  objection*  in  so  far  only 
as  they  concern  the  other  subject*. 

The  issue  being  the  existence  of  a  con- 
spiracy to  suborn  various  person*  to  com- 
mit perjury  in  relation  to  declaration*  to  be 
made,  under  the  timber  and  stone  act,  as  to 
the  purpose  for  which  they  desired  to  ac- 
quire land,  etc.,  and  as  it  is  conceded  that 
no  formal  contracts  were  executed  between 
the  alleged  conspirators  and  the  proposed 
sntTymen,  and  the  alleged  understandings 
were  of  an  ambiguous  nature,  and  proof  of 
the  conspiracy  depended  upon  a  variety  of 
circumstances  going  to  show  motive  or  in- 
tent, we  think  it  was  proper  to  permit  the 
interrogation  of  the  entrymen  concerning 
their  understanding  of  the  arrangement  with 
Qesner  and  their  intention  at  the  time  when 
they  made  their  preliminary  declarations, 
as  the  testimony  was  relevant  to  the  ques- 
tion of  the  nature  and  character  of  the  deal- 
ing* of  the  entrymen  with  the  alleged  con- 
spirators, and  bore  on  the  question  of  the 
purpose  or  motive  which  influenced  the 
making  of  the  sworn  statement  required  by 
law  a*  a  condition  precedent  to  the  pur- 
chase of  the  land.  As  it  was  insisted  that 
the  motive  which  impelled  the  formation  of 
the  conspiracy  was  the  desire  to  acquire  a 
large  tract  of  land  for  sheep-grazing  pur- 
pose*, which  acquisition  had  become  neces- 
sary by  reason  of  the  fact  that  a  rival  had 
Obtained  a  leasehold  interest  in  a  consider- 
able portion  of  the  land  which  Oeaner  and 


Williamson  had  theretofore  used  In  their  w 
•sheep-raising  business,  we  think  the  testi-> 
mony  as  to  the  character  of  the  timber  land* 

respect  to  suitability  for  grazing  pur- 
poses, etc.  [was  competent],  and  an  attempt 
to  acquire  and  the  acquisition  of  state  school 
lands  was,  we  think,  also  competent  as  tend- 
ing to  establish  on  the  part  of  the  conspira- 
tors guilty  Intent,  purpose,  design,  or  knowl- 
Tge. 

The  contention  that  the  proof  on  the  sub- 
jects just  stated  should  not  have  been  ad- 
mitted, because  it  tended  to  show  the  com- 
mission of  crimes  other  than  those  charged 

the  indictment,  and  consequently  must 
have  operated  to  prejudice  the  accused,  is, 
we  think,  without  merit,  particularly  as  the 
trial  judge,  In  his  charge  to  the  jury,  care- 
fully limited  the  application  of  the  testimo- 
ny so  as  to  prevent  any  improper  use  there- 

The  conclusion  above  expressed  as  to  ths 
admissibility  of  the  evidence  objected  to  Is 
elucidated  by  Holmes  v.  Goldsmith,  147  U. 
8.  104,  ST  L.  ed.  123,  IS  Sup.  Ct.  Rep.  292, 
where  it  wa*  said: 

'As  has  been  frequently  said,  great  lati- 
tude 1*  allowed  in  the  reception  of  circum- 
stantial evidence,  the  aid  of  which  is  con- 
itantly  required,  and  therefore,  where  direct 
evidence  of  the  fact  is  wanting,  the  mora 
the  jury  can  see  of  the  surrounding  facte 
and  circumstances  the  more  correct  their 
judgment  is  likely  to  be.  The  competency 
of  a  collateral  fact  to  ha  used  as  the  basil 
of  legitimate  argument  is  not  to  be  deter- 
mined by  the  conclusiveness  of  the  infer- 
may  afford  in  reference  to  the  liti- 
gated fact.  It  is  enough  if  these  may  tend, 
even  In  a  slight  degree,  to  elucidate  the 
inquiry,  or  to  assist,  though  remotely, 
to  a  determination  probably  founded  in 
truth.'    .    .    . 

"The  modern  tendency,  both  of  legisla- 
tion and  of  ths  decision  of  courts,  I*  to  gin 
as  wide  a  scope  a*  possible  to  the  investi- 
gation of  facta.  Courts  of  error  are  speci- 
ally unwilling  to  reverse  case*  because  un- 
important and  possibly  irrelevant  testimony 
may  have  crept  in,  unless  there  is  reason  to 
think  that  practical  injustice  has  been  there- 
by caused." 

3.  The  remaining  assignments  relate  toS 
the  refusal  to  give 'requested  instructions,? 
and  to  portions  of  the  charge  of  the  court 
Many  of  the  requested  instructions,  how- 
ever, are  so  clearly  without  merit,  because 
in  effect  covered  by  the  charge  sa  given, 
that  we  do  not  deem  it  necessary  to  par- 
ticularly notice  them.  The  only  subject* 
which  w*  think  are  sufficiently  important 
to  require  express  notice  aro — 

(a)  That,  even  although  no  request  waa 
mad*  to  instruct  the  jury  on  the  whole  *?»- 
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deuce  to  render  *  verdict  of  not  guilty, 
nevertheless  it  ihould  now  be  held  that  the 
record  establishes  such  en  entire  absence  of 
proof  tending  to  enow  guilt  that  It  should 
be  so  declared. 

(b)  Th»t  prejudicial  error  wu  committed 
by  the  trial  court  in  refusing  requested  In- 
structions to  the  effect  that  the  jury  should 
acquit  if  they  found  that  the  defendant* 
acted  In  good  faith,  under  the  advice  of 
counsel  and  in  the  belief  ol  the  lawfulness 
of  their  conduct. 

(a)  Exceptions  In  respect  to  the  instrue- 
tion  given  by  the  court  that  the  indictment 
covered  perjury  in  the  matter  of  the  final 
proofs,  and  in  instructing  the  jury  that  they 
might  convict  If  satisfied  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants Intended  that  the  persons  who  might  be 
procured!  or  induced  to  make  entries  of  lauds 
should  wilfully  and  deliberately  commit 
prejnry  In  particulars  stated  at  the  Urn*  of 
making  their  depositions  or  sworn  state- 
ments when  they  made  their  final  proofs  bo- 
fore  the  United  States  commissioner,  and  in 
effect  charging  that  a  sworn  statement  mads 
at  the  time  of  final  proof  concerning  the 
purpose  for  which  the  land  was  sought  to  be 
purchased,  etc.,  would  constitute  perjury  If 
the  oath  so  taken,  although  not  expressly 
embraced  in  the  statute,  was  required  by  a 
regulation  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  because  such  regulation 
had  the  force  and  effect  of  law.  We  shall 
consider  the  propositions  seriatim. 

(a)  Whilst  it  has  been  settled  that  In  a 
criminal  case  where  it  plainly  appeared  that 

n  there  was  no  evidence  whatever  justifying 
■»  conviction,  this  court  would  so  hold,  despite 
■  the 'failure  to  request  an  instruction  of  ac- 
quittal (Wiborg  v.  United  States,  1S3  U.  S. 
CSS,  41  L.  ed.  £91,  16  Sup.  CL  Bap.  1127, 
1197;  Clyatt  v.  United  States,  197  U.  S. 
207,  48  L.  ed.  726,  25  Sup.  Ct  Rep.  420  > 
this  ease  affords  no  occasion  for  applying 
the  rule,  because  It  is  not  certified  that  the 
bill  of  exceptions  contains  the  entire  evi- 
dence, and  we  are  not  otherwise  satisfied 
that  it  does,  and,  further,  because  it  is  re- 
cited in  the  bill  of  exceptions  that  "the 
plaintiff  offered  evidence  during  said  trial 
sufficient  to  go  to  the  jury,  tending  to  prove 
each  and  every  material  allegation  of  the  in- 
dictment." 

(b)  Without  attempting  to  review  in  de- 
tail the  requested  charges  concerning  motive 
and  Intent  and  the  effect  of  advice  of  coun- 
sel, we  think  the  trial  judge  in  instructing 
the  jury  on  the  subject  went  aa  far  in  favor 
of  the  accused  as  it  was  possible  for  him 
to  go  consistently  with  right,  and  therefore 
there  is  no  ground  for  complaint  as  to  the 
failure  to  give  the  requested  charges.  The 
court,  after  having  fully  and  carefully  in- 
structed the  jury  as  to  the  operative  effect 


of  good  faith  In  relieving  the  defendants 
from  the  charge  mads  against  them,  in  ex- 
press terms  noticed  the  question  of  the  ad- 
vice of  counsel,  and  said: 

"Having  now  placed  before  you  the  timber 
and  stone  law,  and  what  It  denounces,  and 
what  it  permits,  if  a  man  honestly  and  hi 
good  faith  seeks  advice  of  a  lawyer  as  to 
what  he  may  lawfully  do  In  the  matter  of 
loaning  money  to  applicants  under  it,  and 
fully  and  honestly  lays  all  the  facts  before 
bis  counsel,  and  In  good  faith  and  honestly 
follows  such  advice,  relying  upon  it  and  be- 
lieving it  to  be  correct,  and  only  intends 
that  his  acts  shall  be  lawful,  he  could 
not  be  convicted  of  crime  which  involves 
wilful  and  unlawful  intent;  even  If  such 
advice  were  an  inaccurate  construction  '  of 
the  law.  But,  on  the  other  band,  no  man 
can  wilfully  and  knowingly  violate  the  law, 
and  excuse  himself  from  the  consequences 
thereof  by  pleading  that  ha  followed  the 
advice  of  counsel" 

(c)  As  the  contentions  under  this  head 
concern  the  instructions  of  the  court  in  re- 
lation to  the  final  proof  and  the  effect  of  the^ 
regulations  of  the  Commissioner  of  the  Gen-!} 
eral  Land'Offloe  relative  to  the  subject,  the* 
exceptions  taken  to  the  charge  in  re" 
to  the  matter  are  In  the  marginf 


fThe  defendants,  each  of  them,  also  ex- 
cepted to  the  giving  of  said  instruction 
hereinbefore  set  forth,  reading  as  follows: 
"Now,  when  the  sworn  statement  is  filed,  the 
register  posts  a  notice  of  the  application, 
embracing  a  description  of  the  bind,  in  bis 
office  for  a  period  of  sixty  days,  snd  furnish- 
es the  applicant  a  copy  of  the  same  for  pub- 
lication in  a  newspaper  published  nearest 
the  location  of  the  premises,  for  a  like  peri- 
od of  time.  And  It  is  provided  by  law,  and 
by  regulation  duly  made  by  proper  authority 
and  having  the  force  and  effect  of  law,  that, 
after  the  expiration  of  said  sixty  days,  the 
person  or  claimant  desiring  to  purchase 
shall  furnish  to  ths  register  of  the  land 
office  satisfactory  evidence,  among  other 
things,  that  notice  of  the  application  pre- 
pared by  the  register  was  duly  published  in  a 
newspaper  as  required  by  the  law;  that  the 
land  is  of  the  character  contemplated  in  the 
act ;  that  the  applicant  has  not  sold  or  trans- 
ferred his  claim  to  the  land  since  malting 
hia  sworn  statement,  and  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person 
whomsoever,  by  which  the  title  he  may  ac- 
quire from  the  government  may  enure,  in 
whole  or  in  part,  to  the  benefit  of  airy  per- 
son except  himself,  and  that  he  makes  his 
entry  in  good  faith,  for  the  appropriation 
of  the  land  exclusively  for  his  own  use,  and 
not  for  the  use  and  benefit  of  any  other  per- 
son,"— as  not  the  law  and  misleading,  and 
directing  the  attention  of  the  jury  to  a 
matter  not  charged  in  the  indictment. 

Defendants,  each  of  them,  also  then  and 
then  expected  to  the  giving  of  said  ii    ' 
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S     Further,  m  in  order  to  dispose  of  these 
f  objections  it*beeomes  mmury  to  consider 
not  only  the  scope  of  the  indictment,  but, 
moreover,  to  construe  the  timber  end  atone 
■at,  and,  it  may  be,  to  determine  the  valid- 
ity of  the  regulation  of  the  General  Land 
Offloa   heretofore    referred  to,   the  material 
e  portions  of  the  act  are  in  the  margin.t  as 
J*  veil  aa  the  regulation  In  question. 

•  *  Contenting  ourselves  with  referring  to  the 
quotation    already    made    from    the    indiet- 

H  ment,  we  are  of  opinion  that  the  particular 
!J  false  swearing  to  which  the  Indictment  re- 

•  laled  was  alone  the*verified  written  state- 
ment provided  for  In  |  2  of  the  act,  to  be 
made  on  applying  to  purchase  the  land,  and 

S  therefore  the  indictment  did  not  embrace  a 

•  charge  concerning  a  statement'or  deposition 


under  oath  required  to  be  made  by  any  regu- 
lation of  the  Commissioner  of  the  General 
Land  Office,  after  the  publication  of  the 
notice,  and  when  the  period  had  arrived  for 
final  action  by  the  land  office  on  the  applica- 
tion to  purchase.  It  allium  to  na  clear  that 
the  indictment  iu  thus  restricted,  tinea 
all  the  language  in  it  apeaka  as  of  the  time 
of  the  first  statement,  no  reference  is  made 
to  any  regulation  of  the  Commissioner  sup- 
plementing the  statute  in  any  particular, 
and  each  of  the  nineteen  overt  acta  charged 
to  have  been  committed  exclusively  relataa 
to  the  statement  required  by  |  S,  and  to 
none  other.  We  are  of  opinion  that  the 
elaborate  argument  made  by  the  government 
concerning  the  use  in  the  indictment  of  the 
words    "declarations    and    depositions"    can 


tion  as  hereinbefore  set  forth,  reaSing  aa 
follows:  "But,  aa  heretofore  said,  if  he  is 
not  in  good  faith,  and  has  directly  or  in- 
directly made  any  agreement  or  contract 
in  any  way  or  manner  with  any  persona  by 
which  the  title  he  may  acquire  from  the 
United  States  shall  enure,  in  whole  or  in 

rirt,  to  the  benefit  of  any  persons  except 
imsetf,  then  be  commits  perjury  in  making 
his  sworn  statement,  and  in  making  a  depo- 
sition that  he  has  not  done  those  things; 
and  any  person  who  knowingly  and  wilfully 
procures  and  instigates  the  person  to  make 
such  sworn  statement  or  deposition  is  guilty 
of  subornation  of  perjury,'*— and  especially 
to  the  words  In  said  paragraph,  "and  in 
making  a  deposition  that  he  has  not  done 
those  things, — upon  the  ground  that  the 
aame  is  not  the  law,  and  misleading,  and 
directs  the  attention  of  the  jury  to  a  matter 
not  charged  In  the  indictment. 

Defendants  also  except  to  the  giving  of 
the  instruction  hereinbefore  set  forth,  which 
reads  aa  follows:  "The  essential  questions, 
then,  for  your  determination,  are,  Does  the 
evidence  show,  beyond  a  reasonable  doubt, 
that  Williamson,  Geaner,  and  Biggs,  or  two 
of  them,  knowingly  and  intentionally  entered 
into  an  agreement  or  combination  to  induce 
or  procure  persons  to  apply  to  purchase  and 
enter  the  lands  as  alleged,  or  some  part  of 
the  lands  charged  in  the  indictment,  as  lands 
subject  to  entry  under  the  timber  and  stone 
act,  after  having  first  come  to  an  agree- 
ment or  understanding  with  such  persons 
that  they  would  convey  the  title  which  they 
might  acquire  to  Williamson  and  Cleaner,  or 
either  of  them  I  and,  next,  Does  the  evidence 
satisfy  you  beyond  a  reasonable  doubt  that 
these  defendants,  so  combining  and  agreeing, 
Intended  that  the  persons,  or  some  of  the 

Creons,  whom  they  might  procure  or  induce 
make  such  entries,  should  wilfully  and 
deliberately,  in  making  their  sworn  state- 
ments or  applications  to  purchase  such  lands 
at  the  time  of  making  the  first  paper  called 
a  sworn  statement,  or  at  the  time  of  mak- 
ing their  depositions  or  sworn  statements 
when  they  made  their  final  proofs  before  the 
United  States  commissioner  applying  to  pur- 
abase  such  lands,  commit  perjury  by  swear- 


ing falsely  that  their  applications  were  not 
made  on  speculation,  but  In  good  faith,  to 
appropriate  the  lands  to  the  exclusive  use 
and  benefit  of  the  applicant  or  applicants, 
and  that  the  applicant  or  applicants  had  not, 
directly  or  indirectly,  made  any  agreement 
or  contract  in  any  way  or  manner  by 
which  the  title  to  be  acquired  from  the 
United  States  should  enure,  in  whole  or  in 
part,  to  the  benefit  of  any  persons  other 
than  himself  or  herself t"  and  especially  to 
the  words  therein,  "or  some  of  the  persons," 
and  also  to  the  words,  "or  at  the  time  of 
making  their  depositions  or  sworn  state- 
ments when  they  made  their  final  proofs  be- 
fore the  United  States  commissioner,"  aa 
misleading,  and  not  the  law,  and  applying 
to  a  matter  not  charged  in  the  indictment, 
and  variant  from  said  indictment. 

jTimber  and  Stone  Act. 


Chap.  181. — An  Act  for  the  Bala  of  Timber 
Lands  in  the  States  of  California,  Oregon, 
Nevada,  and  in  Washington  Territory, 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  sur- 
veyed public  lands  of  the  United  States 
within  the  states  of  California,  Oregon,  and 
Nevada,  and  in  Washington  Territory,  not 
included  within  military,  Indian,  or  other 
reservations  of  the  United  States,  valuable 
chiefly  for  timber,  but  unfit  for  cultivation, 
and  which  have  not  been  offered  at  publie 
sale  according  to  law,  may  be  sold  to  citi- 
zens of  the  United  States,  or  persons  who 
have  declared  their  intentions  to  become 
such,  in  quantities  not  exceeding  one  hun- 
dred and  sixty  acres  to  any  one  person  or 
association  of  persons,  at  the  minimum  price 
of  two  dollars  and  fifty  cents  per  acre;  and 
lands  valuable  chiefly  for  stone  may  be  sold 
on  the  aame  terma  as  timber  lands  t  Pro- 
vided, That  nothing  herein  contained  shall 
defeat  or  impair  any  bona  fide  »*■*—*  smasH 
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serve  only  to  suggest  ambiguity  In  the  in- 
dictment, and  possible  donbt  m  to  the  mean- 
ing of  the  pleader.  But,  m  of  course,  In  * 
criminal  case,  doubt  must  be  resolved  In 
favor  of  the  accused,  we  hold  that  the  In- 
dictment does  not  charge  a  conspiracy  to 
suborn  perjury  in  respect  of  the  making  of 
the  final  proofs,  and  therefore  that  there 
was  prejudicial  error  committed  In  the  in- 
structions to  the  jury  on  that  subject  which 
were  excepted  to. 

As,  however,  the  question  which  we  ban 
hitherto  passed  over,  concerning  the  ad' 
misaibility  of  the  final  proof  to  show  motive 
In  making  the  original  application,  may 
arise  at  a  future  trial,  eren  although  It  be 
that  the  Indictment  charges  only  a  con- 
spiracy to  suborn  perjury  as  to  the  original 


application,  we  proceed  to  consider  that  sub- 
ject. To  do  so  it  becomes  necessary  to  de- 
termine whether  the  statute  requires  an  ap- 
plicant, after  he  has  made  his  preliminary 
sworn  statement  concerning  the  bona  fides 
of  his  application  and  the  absence  of  any 
contract  or  agreement  In  respect  to  the 
title,  to  additionally  swear  to  such  facto 
after  notice  of  his  application  has  been  pub- 
lished and  the  time  has  arrived  for  final  ac- 
tion on  the  application.  And  this,  of  course, 
involves  deciding  whether  the  regulation  of 
the  Commissioner  exacting  such  additional^ 
statement  at  the  time  of  final  hearing  iajg 
valid.  The  inquiry  concerns  only  the*2d» 
and  3d  sections  of  the  act.  Turning  to 
the  2d  section,  it  wiU  be  wen  that  it  re- 
quires the  applicant  to  make  a  sworn  state- 


any  law  of  the  United  States,  or  authorise 
the  sale  of  any  mining  claim,  or  the  im- 
provements of  any  bona  fide  settler,  or 
lands  containing  gold,  silver,  cinnabar,  cop- 
per, or  coal,  or  lands  selected  by  the  said 
states  under  any  law  of  the  United  States 
donating  lands  for  internal  improvements, 
education,  or  other  purposes:  And  pro- 
vided further,  That  none  of  the  rights  con- 
ferred by  tbe  act  approved  July  twenty- 
sixth,  eighteen  hundred  and  sixty-six,  en- 
titled "An  Act  Granting  the  Right  of  Way 
to  Ditch  and  Canal  Owners  over  the  Public 
Lands,  and  for  Other  Purposes"  [14  Stat. 
at  L.  2S1,  chap.  262],  shall  be  abrogated  by 
this  act;  and  all  patents  granted  shall  be 
subject  to  any  vested  and  accrued  water 
righto,  or  rights  to  ditches  and  reservoirs 
used  fn  connection  with  such  water  rights, 
as  may  have  been  acquired  under  and  by 
the  provisions  of  said  act;  and  such  rights 
shall  be  expressly  reserved  in  any  patent  is- 
sued under  this  act. 

Gee.  2.  That  any  person  desiring  to  avail 
himself  of  the  provisions  of  this  act  shall 
tie  with  the  register  of  the  proper  district 
a  written  statement  in  duplicate,  one  of 
which  is  to  be  transmitted  to  the  General 
Land  Office,  designating  by  legal  subdivi- 
sions the  particular  tract  of  land  be  desires 
to  purchase,  setting  forth  that  the  same  is 
unfit  for  cultivation  and  valuable  chiefly 
for  its  timber  or  stone;  that  it  is  unin- 
habited; contains  no  mining  or  other  im- 
provements, except  for  ditch  or  canal  pur- 
poses, where  any  such  do  exist,  save  such 
'b  by  or  belonged  to  the  sppll- 


il;  that  deponent  has  made  no  other  ap- 
plication under  this  act;  that  he  does  not 
apply  to  purchase  the  same  on  speculation, 
but  in  good  faith,  to  appropriate  it  to  hie 
earn  exclusive  use  and  benefit;  and  that  he 
has  not,  directly  or  indirectly,  made  any 
agreement  or  contract  in  any  way  or  man- 
ner with  any  person  or  persona  whatsoever, 
by  which  the  title  which  he  might  acquire 
from  the  government  of  the  United  States 
should  enure,  in  whole  or  in  part,  to  the 


benefit  of  any  person  except  himself,  which 
statement  must  be  verified  by  the  oath  of 
the  applicant  before  the  register  or  the  re- 
ceiver Of  the  land  office  within  the  district 
where  tbe  land  is  situated;  and  if  any  per- 
son taking  such  oath  shall  swear  falsely  la 
the  premises,  he  shall  be  subject  to  all  the 
pains  and  penalties  of  perjury,  and  shall 
forfeit  the  money  which  he  may  have  paid 
for  said  lands,  and  all  right  and  title  to 
the  same,  and  any  grant  or  conveyance 
which  he  may  have  made,  except  fn  the 
bands  of  bona  fide  purchasers,  shall  be  null 
and  void. 

Sec  3.  That  upon  the  filing  of  said  state- 


post  a  notice  of  such  application  embracing 
a  description  of  the  land  by  legal  sub- 
divisions, in  bis  office,  for  a  period  of  sixty 
days,  and  shall  furnish  the  applicant  a  copy 
of  the  same  for  publication,  at  the  expense 
of  such  applicant.  In  a  newspaper  published 
nearest  the  location  of  the  premises,  for  ft 
like  period  of  time;  and  after  the  expira- 
tion of  said  sixty  days,  if  no  adverse  claim 
shall  have  been  filed,  the  person  desiring  to 
purchase  shall  furnish  to  the  register  of 
the  land  office  satisfactory  evidence,  first, 
that  said  notice  of  the  application  prepared 
by  tbe  register  as  aforesaid  was  duly  pub- 
lished in  a  newspaper  as  herein  required; 
secondly,  that  the  land  is  of  the  character 
contemplated  in  this  act,  unoccupied,  and 
without  improvements,  other  than  those  ex- 
cepted, either  mining  or  agricultural,  and 
that  It  apparently  contains  no  valuable  de- 
posits of  gold,  silver,  cinnabar,  copper,  or 


gether  with  the  fees  of  the  register  and  the 
receiver,  as  provided  for  in  ease  of  mining 
claims  in  the  twelfth  section  of  the  act  ap- 
proved May  tenth,  eighteen  hundred  and 
seventy-two  [IT  Stat,  at  L.  96,  chap.  162], 
the  applicant  may  be  permitted  to  enter 
said  tract,  and,  on  the  transmission  to  the 
General  land  Office  of  the  papers  and  testi- 
mony in  the  case,  a  patent  shall  issue  there- 
Provided,  That  any  person  having  a 
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menf,  giving  inn;  particulars  concerning 
the  land, — It*  unfitness  for  cultivation;  ita 
being  uninhabited ;  the  absence  of  mineral, 
etc.,  etc., — followed  by  the  requirement  that 
the  applicant  ahall  declare  that  he  makes 
the  application,  not  for  the  purpose  of  specu- 
lation, but  in  good  faith,  and  that  ha  In- 
tends to  appropriate  the  land  to  hie  own 
exclusive  use  and  benefit,  and  that  no  agree- 
ment haa  been  made,  directly  or  indirectly, 
with  any  person  or  persona  whatsoever  by 
which  the  title  to  be  acquired  from  the  gov- 
ernment ahall  enure,  in  whole  or  in  part, 
to  any  person  except  the  applicant.  And 
the  section  concludes  by  causing  any  false 
statement  made  in  the  sworn  application  to 
constitute  the  crime  of  perjury.  Examin- 
ing the  Sd  section,  it  will  be  seen  that  it 
provides  that  upon  the  filing  of  said  state- 
ment, as  provided  In  the  2d  section,  it  shall 
be  the  duty  of  the  local  land  officer  to  poet 
a  notice  of  the  application  in  his  office  for 
sixty  days,  to  furnish  the  applicant  with  a 
eopy  of  such  notice  for  publication,  at  the 
expense  of  the  applicant,  In  the  nearest 
newspaper  for  sixty  days,  and  when  such 
period  haa  expired,  on  proof  of  the  public 
tion  and  of  certain  facta  which  the  statute 
expressly  enumerates,  the  applicant  shall, 
upon  payment  of  the  requisite  charge,  in 
the  absence  of  a  contest,  be  entitled  to  a 
patent  for  the  land.  Examining  the  items 
which  the  statute  requires  the  applicant  to 
make  proof  of  after  showing  publication,  it 
la  apparent  that  while  some  of  the  things  re- 
ferred to  in  the  prior  section,  and  which 
are  required  to  be  stated  In  the  preliminary 
proof,  are  reiterated,  all  requirement  is 
omitted  of  any  statement  regarding  a  specu- 
lative purpose  on  the  part  of  the  applicant, 
hla  bona  fides,  and  his  Intention  to  acquire 

valid  claim  to  any  portion  of  the  land  may 
object,  in  writing,  to  the  issuance  of  a  pat- 
ent to  lands  ao  held  by  him,  atatlng  the 
nature  of  hla  claim  thereto;  and  evidence 
ahall  be  taken,  and  the  merits  of  said  ob- 
jection ahall  be  determined  by  the  officers 
of  the  land  office,  subject  to  appeal,  as  in 
other  land  cases.  Effect  shall  be  given  to 
the  foregoing  provisions  of  this  act  by  regu- 
lations to  be  prescribed  by  the  Commissioner 
of  the  General  Land  Office. 

Circular  from  the  General  Land  Office  Show- 
ing the  Manner  of  Proceeding  to  Obtain 
Title  to  Public  Lands  under  the  Home- 
stead, Desert  Land,  and  Other  Laws,  Is- 
sued July  11,  1899,  p.  40: 
11.  The  evidence  to  be  furnished  to  the 
satisfaction  of  the  register  and  receiver  at 
time    of    entry,    as    required    by    the    third 
section  of  the  act,  must  be  taken  before  the 
register  and  receiver,  and  will  consiat  of  the 
testimony  of  claimant,  corroborated  by  the 
testimony    of    two    disinterested    witnesses. 


for  himself  alone.  When  the  context  of  the 
statute  la  thus  brought  into  view,  we  are 
of  the  opinion  that  it  cannot  possibly  be 
held,  without  making  by  judicial  legislation 
a  new  law,  that  the  statute  exacts  from  the 
applicant  a  reiteration,  at  the  final  hearing,^ 
of  the  declaration  concerning  his  purpose  ing 
acquiring 'title  to  the  land,  since  to  do  bo* 
would  be  to  construe  the  statute  aa  In- 
cluding In  the  final  hearing  that  which  the 
very  terms  of  the  statute  manifest  was 
Intended  to  be  excluded  therefrom.  We  say 
this,  because,  as  the  3d  section  re-exacta  in 
the  final  application  a  reiteration  of  some 
of  the  requirements  concerning  the  character 
of  the  land  made  necessary  in  the  first  ap- 
plication, and  omits  the  requirement  as  to 
the  bona  fides,  etc.,  of  the  applicant,  It  fol- 
lows, under  the  elementary  rule  that  the 
inclusion  of  one  is  the  exclusion  of  the  other, 
that  the  re-exacting  of  a  portion  only  of 
the  requirements  was  equivalent  to  an  ex- 
press declaration  by  Congress  that  the  re- 
maining requirements  should  not  be  exacted 
at  the  final  proof.  And  this  becomes  par- 
ticularly cogent  when  the  briefness  of  the 
act  ia  considered,  when  the  propinquity  of 
the  two  provisions  is  borne  in  mind; — a 
propinquity  which  excludes  the  conception 
that  the  legislative  mind  could  possibly  have 
overlooked  in  one  section  the  provisions  of 
a  section  immediately  preceding, — especial- 
ly when  in  the  last  section  some  of  the  re- 
quirements of  the  prior  section  are  re-ex- 
pressed and  made  applicable  to  the  final 
statement.  Indeed,  we  cannot  perceive  how, 
under  the  statute,  if  an  applicant  has  in 
good  faith  compiled  with  the  requirements 
of  the  2d  section  of  the  act,  and,  pending 
the  publication  of  notice,  haa  contracted  to 
convey,  after  patent,  liia  rights  in  the  land, 

The  testimony  will  be  reduced  to  writing 
by  the  register  and  receiver  upon  the  blank* 
provided  for  the  purpose,  after  verbally  pro- 
pounding the  questions  set  forth  in  ttw 
printed  forms.  The  accuracy  of  affiant's  in- 
formation and  the  bona  fides  of  the  entry 
must  be  tested  by  close  and  sufficient  oral 
examination.  The  register  and  receiver  will 
especially  direct  euch  examination  to  ascer- 
tain whether  the  entry  is  made  in  good 
faith,  for  the  appropriation  of  the  land  to 
the  entryman's  own  use,  and  not  for  sale 
or  speculation,  and  whether  he  haa  con- 
veyed the  land  or  his  right  thereto,  or  agreed 
to  make  any  such  conveyance,  or  whether 
he  haa  directly  or  indirectly  entered  into 
any  contract  or  agreement  in  any  manner 
with  any  person  or  persons  whomsoever  by 
which  the  title  that  may  be  acquired  by  the 
entry  shall  enure,  in  whole  or  in  part,  to 
the  benefit  of  any  person  or  persons  except 
himself.  They  will  certify  to  the  fact  of 
such  oral  examination,  its  sufficiency,  and 
his  satisfaction  therewith. 
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bis  so  doing  could  operate  to  forfeit  his 
right.  These  conclusions  are  directly  sus- 
tained by  a  recent  ruling  in  Adams  v. 
Church,  183  U.  a  810,  48  L.  ed.  76ft,  M 
Sap.  Ct.  Rep,  512,  construing  the  timber 
culture  act.  Under  that  lair  an  applicant 
for  entry  waa  obliged,  among  other  things, 
In  making  hie  application  to  swear  to  his 
good  faith  and  to  the  absence  of  speculative 
purpose,  in  the  exact  words  of  the  statute 
sow  under  consideration.  But  in  the  tim- 
ber culture  act,  a*  in  the  timber  and  stone 
act,  the  requirement  waa  not  reimpoeed  In 
respect  to  the  final  proof.  In  the  cited 
ease  the  entrymen,  who  had  complied  with 
the  statute  in  making  his  application,  had, 
between  the  date  of  the  application  and  the 
making  of  final  proof,  disposed  of  his  right, 

?Hand  the  question  was  whether  by  so  doing 
ha  had 'forfeited  his  claim,  In  deciding  ad- 
versely to  the  contention  that  be  had,  the 
mart  said  (p.  Sid): 

"But  as  the  law  does  not  require  affi- 
davit before  final  certificate  that  no  in- 
terest in  the  land  has  been  sold,  wa  perceive 
no  reason  why  such  contract  as  was  found 
to  exist  by  the  supreme  court  of  Oregon 
would  vitiate  the  agreement  to  convey  after 
the  eertillcate  is  granted  and  the  patent  is- 
sued. If  the  entryman  has  complied  with 
the  statute  and  made  the  entry  in  good 
faith,  in  accordance  with  the  terms  of  the 
law  and  the  oath  required  of  Urn  upon  mak- 
ing such  entry,  and  has  done  nothing  incon- 
sistent with  the  terms  of  the  law,  we  And 
nothing  in  the  fact  that,  during  his  term 
of  occupancy,  he  has  agreed  to  convey  an 
interest  to  be  conveyed  after  patent  issued, 
which  will  defeat  his  elsJm  and  forfeit  the 
right  acquired  by  planting  the  trees  and 
complying  with  the  terms  of  the  law.  Bad 
Congress  intended  such  result  to  follow  from 
the  alienation  of  an  interest  after  entry  in 
good  faith,  it  would  have  so  declared  in  the 
law.  Myers  v.  Croft,  13  Wall.  291,  20  L, 
ed.  082." 

It  Is  elaborately  Insisted  on  behalf  of  the 
government  that  there  la  a  difference  be- 
tween the  timber  culture  act  and  the  timber 
and  stone  act,  resulting  from  the  fact  that 
tn  the  one  case  in  the  interim  between  the 
entry  and  the  final  proof  a  long  time  must 
elapse  and  much  is  required  to  be  done  by 
the  applicant,  while  in  the  other  a  short 
time  Intervenes  and  substantially  nothing 
is  required  to  be  done.  But  this 
in  effect,  assails  the  wisdom  of  Congri 
omitting  the  requirement  in  the  act  under 
consideration,  and  affords  no  ground  for 
1  sail linil  in  the  act  requirements  which 
Congress  has,  by  express  Intendment, 
eluded  therefrom.  -  -• 
28  8.  CL— 12. 


act  and  the  timber  culture  act  were  enacted 
by  the  same  Congress  and  with  only  a  few 
days'  interval  between  the  two. 

It  remains  only  to  consider  whether  It 
was  within  the  power  of  the  Commissioner 
of  the  General  Land  Office  to  enact  rules  and  n 
regulations  by  which  an  entryman  would^ 
be  compelled*to  do  that  at  the  final  hearing1 
which  the  act  of  Congress  must  be  con- 
sidered as  having  expressly  excluded,  in  or- 
der thereby  to  deprive  the  entryman  of  a 
right  which  the  act  by  necessary  implication 
conferred  upon  him.  To  state  the  question 
is  to  answer  it  As  observed  in  Adams  v. 
Church  (p.  817)  t  "To  sustain  the  conten- 
tions .  .  .  would  be  to  incorporate  .  . 
.  a  prohibition  against  the  alienation  of  an 
interest  In  the  lands,  not  found  in  the  stat- 
ute or  required  by  the  policy  of  the  law 
upon  the  subject.''  True  it  Is  that  in  the 
concluding  portion  of  |  3  of  the  timber  and 
stone  act  it  is  provided  that  "effect  shall  be 
given  to  the  foregoing  provisions  of  this  set 
by  regulations  to  be  prescribed  by  the  Com- 
missioner of  the  General  Land  Office."  But 
this  power  must,  iu  the  nature  of  things,  be 
construed  an  authorising  the  Commissioner 
of  the  General  Land  Office  to  adopt  rules 
and  regulations  for  the  enforcement  of  the 
statute,  and  cannot  be  held  to  have  au- 
thorized him,  by  such  an  exercise  of  power, 
to  virtually  adopt  rules  and  regulations  de- 
structive of  rights  which  Congress  had  con- 
ferred. As,  then,  there  was  no  requirement 
concerning  the  untiring  in  the  final  proof  of 
an  affidavit  as  to  the  particulars  referred 
to,  and  as  the  entryman  who  had  complied 
with  the  preliminary  requirements  waa  un- 
der no  obligation  to  make  such  an  affidavit, 
and  had  full  power  to  dispose  ad  interim  of 
his  claim  upon  the  final  issue  of  patent,  we 
think  the  motive  of  the  applicant  at  the 
time  of  the  final  proof  was  irrelevant,  even 
under  the  broad  rule  which  we  have  previ- 
ously in  this  case  applied,  and  therefore 
that  error  was  committed  not  alone  in  in- 
structing the  jury  that  the  indictment  cov- 
ered or  could  cover  tie  procurement  of  per- 
jury in  connection  with  the  final  proof,  and 
that  the  jury  might  base  a  conviction  there- 
on, but  in  admitting  the  final  proof  as  evi- 
dence tending  to  show  the  alleged  illegal 
purpose  In  the  primary  application  for  the 
purchase  of  the  lands. 

Ravened  and  remanded. 

Mr.  Justine  Harlan  is  of  opinion  that  no 
substantial  error  was  committed,  and  the 
judgment  should  be  a 
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STATE  OF  VERMONT,  by  Clarke  O.  Pitts, 
Attorney  General. 


-  questions  rwtafft 


o  state  court 
able  — local  law. 

1.  Whether  the  notice  to  a  corporate 
to  produce  books  and  papers  before  a  grand 
jury  is  broader  than  that  provided  for  by 
Vermont  act  of  October  9,  1000,  is  a  ques- 
tion of  the  construction  of  the  statute  and 
of  the  notice,  on  which  the  decision  of  the 
state  court  is  final,  and  not  reviewable  by 
the  Federal  Supreme  Court  on  writ  of  error. 
Constitutional     law  — due     process     of 

law  —  hearing. 

2.  An  opportunity  for  bearing,  sufficient 
to  satisfy  any  requirement  of  U.  8.  Const,, 
11th  Amend.,  respecting  due  process  of  law. 
Is  afforded  by  the  provisions  of  Vermont 
act  of  October  S,  1908,  for  the  compulsory 

,  production  of  the  books  and  papers  of  a 
corporation  before  a  court  or  grand  Jury, 
where  the  corporation  has  full  opportunity 
to  show  cause  before  the  court  wny  it  does 
not  produce  such  books  and  papers,  and,  by 
objection  to  the  production  before  the  grand 


tlon  before  the  court  to  which  It  Is  the  grand 
Jury's  duty  to  report  the  question  for  its 
action. 

Constitutional  law  — due  process  of  law. 
S.  Due  process  of  law  is  not  denied  a  for- 
eign corporation  doing  business  in  the  state 
by  Vermont  act  of  October  8,  1000,  under 
which  It  may  be  compelled,  under  penalty 
of  fine  In  esse  of  refusal,  to  produce  before 
a  court  or  grand  jury  material  evidence  in 
the  shape  of  books  or  papers  kept  by  It  In 
the  state,  and  which  are  in  Its  custody  and 
control,  although  at  the  time  outside  the 
borders  of  the  state. 
Constitutional  law  —  delegation  of  paw- 

4.  There  is  nothing  In  the  Federal  Con- 
stitution which  directly  or  impliedly  forbids 
a  state  to  confer  judicial  functions  upon 
nonjudicial  bodies. 

Witnesses  —  privilege. 

5.  The  objection  that  incriminating  books 
and  papers  were  required  to  be  produced  be- 
fore a  grand  jury  under  Vermont  act  of  Oc- 
tober 9,  190S,  without  extending  immunity 
from  criminal  prosecution.  Is  not  available 
to  a  corporation  which  has  been  fined  for 
esntempt  in  falling  and  absolutely  refusing 
to  produce  any  Of  the  books  and  papers 
tailed  for,  with  some  unimportant  excep- 
tions, and  has  thus  prevented  the  court  from 
inquiring  Into  the  validity  of  the  objection. 
Searches    and    seisnres   —  compulsory 

production  of  books  and  papers, 
S.  An  unreasonable  search  and  seizure  of 
the  private  books  and  documents  of  a  corpo- 
ration doing   business  la  the   state   is  not 
made  by   the    proceedings   under   Vermont 


act  of  October  i 


mpel  the  pro- 


duction before  a  grand  jury  of  material 
books  and  papers  called  for  by  a  notice 
limited  to  such  books  or  papers  as  relate 
to  or  concern  any  dealings  or  business  be- 
tween January  1,  1904,  and  the  date  of  the 
notice,  October  10,  1906,  with  the  parties 
named  therein,  who  were  cattle  commission- 
ers of  the  state,  to  be  used  relative  to  the 
matter  of  a  complaint  pending,  and  then 
and  there  to  be  investigated  by  the  grand 
jury,  in  which  the  persons  named  in  the  no- 
tice were  charged  with  having  unlawfully 
sold  diseased  meat  for  food  purposes  at 
Burlington,  Vermont,  the  notice  also  giving 
in  detail  the  dates  and  amounts  of  checks 
■iid  vouchers  which  the  company  was  re- 
quired to  produce. 
Contempt  — disobeying  order  to  produce 

books    and    papers  —  effect    on    right 

to  object  to  notice. 

7.  A  corporation  which,  with  unimportant 
exceptions,  refuses  to  produce  certain  books 
and  papers  before  a  grand  jury,  iu  compli- 
ance with  Vermont  act  of  October  B,  1900, 
cannot  urge  the  sweeping  character  of  the 
notice  to  produce  to  invalidate  the  order 
adjudging  the  corporation  guilty  of  a  eon- 

Constitntlonsvl  law  — duo  process  of  law 
—  taking  private  property  without 
compensation. 

Want  of  due  process  of  law  cannot  be 


urged  against  proceedings  taken  pursuant 
to  Vermont  act  of  October  9, 1906,  to  compel 
a  foreign  corporation  doing  business  in  the 

state  to  produce  books  and " 

grand  jury,  on  the  theory  tl .      ,    _... 

tlon  is  provided  for  the  time,  trouble,  and 
expense  incurred  in  collecting  documents 
outside  the  state  and  sending  them  into  the 
state,  and  that  private  property  Is  thus 
taken  for  public  use  without  compensation, 
where  the  highest  state  court  has  held  that 
the  general  law  of  the  state  in  reference  to 
the  compensation  of  witnesses  applies. 
Constitutional  law  — equal  protection  of 

ft.  Corporations  are  not  denied  the  equal 


corporations  alone  may  be  compelled  to  pro- 
duce before  a  court  or  grand  fury  material 
books  and  papers  in  their  custody  o: 


State  of  Vermont  to  review  a  judgment 
which  affirmed  a  judgment  of  the  County 
Court  of  the  County  of  Chittenden,  in  that 
state,  adjudging  a  corporation  to  be  In  con- 
tempt and  fining  it  for  its  refusal  to  produce 
certain  books  and  papers  called  for  before 
a  grand  jury.    Affirmed. 

below  (Vt)  «  Atl,  790. 
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-.E  mwwi  by  Mr.  Justice 
w"  *  This  writ  of  error  brings  up  for  review  ft 
•  judgment  of  the»supreme  court  of  the  state 
of  Vermont,  affirming  ft  judgment  of  the 
county  court  of  the  county  of  Chittenden, 
adjudging  the  plaintiff  in  error,  ft  corpora- 
tion, hereinafter  called  "the  company,"  in 
contempt,  and  fining  it  13,000,  for  the  col- 
lection of  which  it  was  ordered  that  execu- 
tion should  isauo. 

The  company  in  due  form  was  served  in 
Vermont  with  ft  notice  to  produce  certain 
described  books  and  papers  before  the  grand 
jury  sitting  at  Burlington,  In  that  state. 
The  notice  was  gives  pursuant  to  the  pro- 
visions of  a  statute  paaaed  by  the  general 
aascmbly  of  the  state,  October  9,  1900. 
That  statute  provided  for  the  service  upon  a 
corporation  doing  business  In  the  state, 
whether  organised  under  its  laws  or  those 
of  another  state  or  country,  of  ft  notice  to 
produce  books  and  documents  before  any 
court,  grand  Jury,  eta,  which  contained  any 
account  or  information  concerning  the  sub- 
ject of  inquiry  before  the  tribunal,  acting 
under  the  authority  of  the  state,  and  which 
books,  etc*  have  at  any  time  been  made  or 
kept  within  the  state  of  Vermont,  and  wen 
within  the  custody  or  control  of  the  corpora- 
tion in  that  state  or  elsewhere  at  the  time 
of  the  service  of  the  notice  upon  it  Such 
corporation,  when  notice  to  the  above  effect 
Is  served  upon  It,  is,  by  the  statute,  direct- 
ad  to  produce  the  books  and  papers  as  re- 
quired. The  notice  is  to  be  issued  from  the 
court  or  tribunal  before  whom  the  papers 
are  required  to  be  produced,  and  a  general 
description  of  what  Is  required  la  to  be 
given  in  the  notice.  If  the  corporation, 
without  reasonable  cause,  neglects  or  refuses 
to  comply,  "it  may  be  punished  as  for  eon- 
tempt  by  the  court  having  jurisdiction  In 
the  premises  to  punish  for  the  contempt. 
Execution  may  issue  for  the  collection  of 
such  fine  as  may  be  imposed  for  such  con- 
tempt." 

This  company  was  doing  business  at  Bur- 
lington, Vermont,  under  ft  certificate  from 
the  meretary  of  state,  certifying  that  it  had 
complied  with  all  the  requirements  of  the 
law  authorising  it  to  do  business  in  the 
state.  On  the  17th  of  October,  1908,  the 
j  grand  jury  was  In  session  at  Burlington, 
•  and  had  been  Investigating  a  complaint 
which  had  been  made  against  certain  in- 
dividuals who  were  members  of  the  Vermont 
eattle  commission,  the  complaint  being  that 
such  persona,  or  one  of  them,  had  unlawfully 
sold  diseased  meat  for  food  purposes  at 
Burlington.  In  order  to  continue  the  in- 
vestigation the  grand  jury  had  caused  a 
■sties,  under  the  above  statute,  to  be  served 
upon  tits  company,  directing  It  to  produce 
certain  books  and  papers  described  in  such 


notice  before  the  grand  jury  on  the  17th  of 
October,  1006.  On  the  day  named,  ft  per- 
son representing  the  company  appeared  be- 
fore the  grand  jury  and  produced  some 
books  of  account  and  other  data,  but  tailed 
to  produce  others  which  were  described  in 
the  notice,  and  which  It  was  therein  direct- 
ed to  produce.  The  grand  jury  reported  the 
facta  to  the  county  court,  etating  in  the  re- 
port that  the  company  had  kept  books  which 
would  have  shown  material  facta  for  the 
purpose  of  the  investigation,  but  had  not 
produced  them,  as  required  In  and  by  the 
notice,  and  that  they  were  necessary  for  the 
further  pursuit  of  the  inquiry.  The  attor- 
ney general  at  the  same  time  filed  a  petition 
to  the  oourt,  containing,  in  substance,  the 
same  facta,  and  asked  that  the  company 
should  be  proceeded  against  for  contempt 
The  county  court  thereupon,  on  the  19th  of 
October,  1900,  made  an  order  to  show  cause 
why  the  company  should  not  be  punished  aa 
for  a  contempt  in  failing  to  produce  such 
books  and  papers.  Upon  the  return  of  the 
order  the  company  appeared  by  counsel  and 
made  a  motion  to  dismiss  the  proceeding  on 
the  ground  that  the  memoranda  and  papers 
called  for  in  the  notice  were  not  legal  and 
material  evidence  before  the  grand  jury,  and 
also  because  it  was  Bought  by  the  notice  to 
produce,  and  by  the  other  proceedings  to  com. 
pel  the  company  to  bring  into  the  state  of 
Vermont,  before  the  grand  jury,  papers 
which  might  tend  to  criminate  the  company 
and  render  it  liable  to  criminal  prosecution, 
trary  to  the  provisions  of  the  4th,  5th, 
and  14th  Amendments  to  the  Constitution 
of  the  United  States.  Accompanying  thisB 
motion  to  dismiss  was  the  affidavit  of  conn-* 
sel,  In  which  he  stated  that 'the  papers  and* 
memoranda  which  the  company  had  failed 
to  produce  before  the  grand  jury  would, 
if  produced  In  evidence  before  the  jury, 
tend  to  criminate  the  company  and  render 
it  liable  to  criminal  prosecution.  The  com- 
pany also  answered  and  admitted  that  it 
bad  kept  at  Burlington,  in  Vermont,  such 
papers  as  were  described  in  the  notice  to 
produce,  bat  that,  on  August  20,  1900,  all 
such  books  and  papers  were  cent  to  the 
main  office  of  the  company  at  Boston,  Massa- 
chusetts, for  the  purpose  of  examination  and 
verification,  and  that,  after  it  was  made, 
and  long  before  the  service  of  the  notice, 
such  papers  or  memoranda  as  were  not  pro- 
duced before  the  grand  jury  had  been  de- 
stroyed at  Boston.  The  state  took  issue  upon 
the  averments  of  the  answer. 

Upon  the  hearing  before  the  court  one  of 
the  company's  agents  testified  that  the  pa- 
pers had  been  destroyed  in  Boston  because 
they  were  of  no  consequence,  and  there  was 
nothing   fat   them   to    incriminate    anybody. 

The  oourt,  for  reasons  which  It  stated 
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found  that  the  papers  wanted  were  material 
to  the  Inquiry  which  the  grand  jury  was 
making,  and  that  without  their  presence  it 
waa  impossible  to  proceed  to  any  effect 
with  the  investigation.  It  farther  found, 
upon  all  the  evidence  before  it,  that  the 
booke  and  papers  had  been  in  possession  of 
the  company  at  the  time  they  were  taken 
away  from  the  state,  and  the  court  said 
that  it  failed  to  find  that  the  paper*  were 
destroyed,  and  that  It  also  failed  to  Sod 
that  they  were  not  then  in  the  custody  and 
control  of  the  company  so  that  it  could  pro- 
duce them,  and  that,  "thus  failing  to  find, 
we  find  them  guilty  of  contempt"  This 
judgment  waa  affirmed  by  the  supreme  court 
of  Vermont    66  Atl.  790. 

Messrs.  Albert  S.  Hutchinson  and  Free- 
dom Hutchinson  for  plaintiff  in  error. 
Mr.  Clarke  O.  Pitta  for  defendant  in  er- 


*  *Mr.  Justice  Pecltham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

We  take  the  findings  of  fact  by  the  state 
court  as  conclusive  upon  us.  It  therein 
appears  that  the  company  waa  duly  served 
with  a  notice  (which  waa  in  substance  a 
substitute  for  a  nibpama  duces  tecum)  to 
produce  books  and  paper*  required,  and  that 
they  had  not  been  destroyed,  but  were  then 
under  its  control  and  custody;  that  the  pa- 
pers were  material  evidence  upon  the  sub- 
ject of  inquiry  before  the  grand  jury,  and 
that  the  company  had  (with  some  minor  ex- 
ceptions) omitted  and  refused  to  produce 
them  before  that  body.  The  company  had  a 
hearing  before  the  court,  and  au  opportunity 
was  given  It,  under  the  statute,  to  set  np 
any  reasonable  cause  for  it*  failure  to  com- 
ply with  the  requirements  of  the  notice.  The 
court,  after  this  hearing,  found  the  company 
guilty  of  the  contempt  charged  and  fined  it 
accordingly. 

The  company  insists  that  the  proceedings 
were  in  violation  of  the  Constitution  of  the 
United  States.  The  objections  made  before 
us  were:  (1)  That  the  notice  to  produce 
waa  in  excess  of  the  authority  granted  by 
the  statute,  and  was  therefore  invalid;  (2] 
that  neither  the  statute  nor  the  notice  af- 
forded the  company  an  opportunity  to  pre- 
sent in  court  reason*  why  the  writings  de- 
manded should  not  be  produced;  (3)  that 
the  effect  of  the  statute  is  to  limit  a  corpora- 
tion in  the  complete  dominion  and  control 
of  It*  property  situated  In  another  state, 
although  the  corporation  i*  not  organized 
under  the  law*  of  the  state  of  Vermont,  and 
fa  not  personally  within  her  jurisdiction; 
(4)  that  the  statute  attempts  to  confer 
Judicial  function*  upon  nonjudicial  bodies, 


in  violation  of  the  14th  Amendment  to  tit* 
Constitution  of  the  United  States;  (6)  that 
the  statute  and  notice  required  the  oompany  H 
to  produce  writings  which  tend  to  incrim-g 
Inato  it,  without  extending*iinmunity  against  * 
criminal  prosecution;  (6)  that  the  statute 
and  notice  authorized  an  unreasonable 
search  and  seizure  of  the  private  books  and 
documents  of  the  company;  (7)  that  the 
statute  provided  no  compensation  for  the 
time,  trouble,  and  expense  imposed  upon  a 
corporation  In  a  foreign  state  or  country  of 
collecting  and  sending  the  documents  de- 
manded to  the  state  of  Vermont;  and  last- 
ly ( S )  that  the  statute  is  confined  in  it*  oper- 
ation to  corporations,  thus  making  an  arbi- 
trary classification,  by  which  the  oompany 
is  deprived  of  the  equal  protection  of  the 
law  secured  by  the  14th  Amendment. 

The  first  objection  made  by  counsel  for 
the  company  is  not  of  a  Federal  nature. 
Whether  the  notice  to  produce  waa  broader 
than  the  statute  provided  for  la  a  question 
of  the  construction  of  the  state  statute,  and 
of  the  notice,  and  the  decision  of  the  state 
court  1*  final  on  that  question. 

Counsel  Insisted  before  us  in  discussing 
the  second  objection,  that  the  failure  to  give 
an  opportunity  to  be  heard  why  the  book* 
should  not  be  produced  deprived  it  of  duo 
process  of  law  guaranteed  under  the  14th 
Amendment  Without  discussing  the  ques- 
tion whether  this  matter  comes  within  the 
meaning  of  due  process  of  law,  we  may  say 
that  the  objection  to  the  statute  is  not 
borne  out  by  its  text  The  oompany  had, 
under  It*  provisions,  and  by  the  4th  section, 
full  opportunity  to  show  cause  before  the 
court  why  it  did  not  produce  the  papers,  and 
the  supreme  court  of  Vermont  ha*  held  in 
this  ease  that  any  objection  to  the  produc- 
tion of  the  paper*,  made  before  the  grand 
jury,  would  have  raised  the  question  before 
that  body,  which  it  would  have  been  its 
duty  to  report  to  the  court  for  its  action. 
Upon  such  question  the  company  would  ban 
been  entitled  to  be  heard,  and  it  waa  in 
fact  heard  before  the  court  previous  to  any 
decision  by  the  court  regarding  the  right  of 
the  company  to  withhold  the  paper*.  Be 
long  as  a  hearing  1*  given  before  any  pro- 
ceeding is  concluded  to  enforce  the  produc- 
tion of  the  papers,  due  process  of  law  1* 
afforded.  Simon  v.  Graft,  182  U.  S.  427,  46 
L.  ed.  UBS,  21  Sup.  Ct  Rep.  836;  WilaonS 
v.  Standefer,  184  U.  S. -399-418,  48  L.  ed.? 
812-619,  22  Sup.  Ct  Rep.  384;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  IBS  U.  S. 
336-849,  46  L.  ed.  936-943,  22  Sup.  Ct  Rep. 
691. 

The  third  objection  Is  without  force.  It 
is  argued  that  the  statute  in  this  particular 
denie*  due  process  of  law  to  the  com  pairs, 
of  a  fa* 
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by  the  court  for  failure  to  perform  an 
outside  the  state,  ordered  by  a  nonjudicial 
body,  and  without  notice  and  opportunity 
for  bearing.  The  last  reason  has  already 
been  answered  by  showing  that  a  hearing  is 
prorlded  for  before  any  punishment  of  the 
company  for  disobedience  to  the  require- 
ment* of  the  notice  to  produce  can  be  en- 
forced. There  can  surely  be  no  Illegality  in 
providing  that  a  corporation  doing  business 
in  the  state,  and  protected  by  its  power, 
may  be  compelled  to  produce,  before  a  tribu- 
nal of  the  state,  material  evidence  in  the 
shape  of  books  or  papers  kept  by  it  in  the 
state,  and  which  are  in  its  custody  and 
control,  although,  for  the  moment,  outside 
the  border*  of  the  state.  The  statute  is  in 
no  sense  a  provision  as  to  how  the  company 
■hall  perform  its  duties  and  obligations  in 
other  states.  It  directs  the  company  doing 
business  in  the  state  and  present  therein, 
by  its  officers  or  some  of  them,  to  do  some- 
thing which  It  is  entirely  competent  to  do, 
the  purpose  of  which  is  to  enable  the  tribu- 
nal msjcfaai  the  investigation  under  a  state 
statute  to  perform  Its  duty. 

Fourth.  There  is  no  provision  In  the  Fed- 
eral Constitution  which  directly  or  implied- 
ly prohibits  a  rtate,  under  It*  own  laws, 
from  conferring  upon  nonjudicial  bodies  cer- 
tain functions  that  may  be  called  judicial. 
It  Is  said  that  the  statute.  In  providing  for 
the  production  of  books  and  papers,  includes 
not  only  the  court  and  grand  jury,  but  any 
tribunal  or  commission  authorised  by  the 
state.  There  ia  nothing,  as  we  have  said, 
in  the  Federal  Constitution  which  prevents 

it 

The  fifth  objection  Is  also  without  merit, 
even  upon  the  assumption  that  In  such  a 
esse  as  this  the  company  could  take  the  ob- 
jection through  the  witness.  The  court 
•Imply  held  that  it  could  not  determine 
m  whether  the  objection  as  to  incrimination 
8  was  valid  until  the  books  were  produced  for 
*  inspection  by  the  court,  though  before  they 
were  to  be  used  in  evidence.  If,  after  that 
inspection,  any  portion  were  found  of  that 
character,  the  court  held  that  such  portion 
would  be  excluded.  As,  however,  the  com- 
pany failed  and  refused  absolutely  to  pro- 
duce any  of  the  books,  with  some  unimpor- 
tant exceptions,  it  was  adjudged  to  have 
failed  to  show  any  reasonable  cause  for 
such  refusal  to  comply  with  the  require- 
ments of  the  notice,  and  it  was  fined  for  the 
contempt  Obviously  the  company  could 
not,  by  Its  refusal  to  produoe  the  books, 
thereby  entirely  conclude  the  court  from 
any  examination  whatever  Into  the  sufficien- 
cy of  the  excuses  for  such  nonproduction. 
Otherwise  the  company  could  disobey  at  its 
pleasure  and  so  prevent  any  Inquiry  into  the 
merits  of  the   excusM.     The  statute  might 


as  well  not  exist  if  this  were  to  be  permitted. 
Sixth.  The  objection  that  the  notice  au- 
thorised by  the  statute  amounted  to  an  un- 
reasonable search  and  seizure  of  the  private 
books  and  documents  of  the  company  is  al. 
so  not  well  founded.  In  Adams  v.  New 
York,  102  U.  8.  S8B,  48  L.  ed.  675,  24  Sup, 
Ct  Rep.  372,  where  the  question  was  raised, 
the  court  refused  to  discuss  the  contention 
that  the  14th  Amendment  made  the  provi- 
sions of  the  4th  and  6th  Amendments  to  the 
Constitution  of  the  United  States,  so  far  as 
they  related  to  the  right  of  the  people  to  be 
secure  against  unreasonable  searches  and 
seizures,  sad  to  be  protected  against  being 
compelled  to  testify  in  a  criminal  case 
against  themselves,  privileges  and  immuni- 
ties of  citizens  of  the  United  States  of  which 
they  could  not  be  deprived  by  the  action  of 
the  state,  because,  on  an  examination  of  the 
record,  the  court  concluded  that  there  had 
been  no  violation  of  this  restriction,  either 
In  the  unreasonable  search  and  seizure,  or 
in  compelling  plaintiff  in  error  to  testify 
against  himself.  We  are  of  opinion  that 
there  was  no  violation  of  such  rights  In  the 
case  before  us,  and  we  think  it  equally  un- 
necessary to  decide  the  question  which  was 
left  undecided  In  the  Adams  Cue,  ,_ 

The  objection  Is  also  made  that  the  does-  g 
meats  wen  not*dseeribed  with  the  parti  cu** 
larity  required  in  the  description  of  docu- 
ments necessary  to  a  search  warrant  or 
aubpoma,  and  that  ft  was  not  a  valid  pa- 
per, and  created  no  obligation  to  obey  the 
notice,  which  could  form  no  justification 
for  any  proceeding  for  contempt,  and  was 
not  due  process  of  law.  An  examination  of 
the  notice  to  produce  shows  that  the  re- 
quirements of  the  notice,  while  quite  broad, 
yet  were  limited  to  such  books  or  papers 
as  related  to,  or  concerned,  any  dealings  or 
business  between  January  1,  1904,  and  the 
date  of  the  notice,  October,  1806,  with  the 
parties  named  therein,  who  were  cattle 
commissioners  of  the  state  of  Vermont,  and 
which  papers  were  to  be  used  relative  to  the 
matter  of  complaint  pending,  and  then  and 
there  to  be  investigated  by  the  grand  jury, 
in  which  the  persons  named  in  the  notice 
were  charged  with  having  unlawfully  sold 
diseased  meat  for  food  purposes  at  Burling- 
ton. The  notice  also  gave  in  detail  the 
dates  and  amounts  of  checks  and  vouchers 
which  the  company  was  required  to  pro- 
duce. The  company  refused  to  produce  the 
books  {with  the  exceptions  stated],  and, 
even  if  the  notice  had  been  too  broad,  the 
objection  cannot  be  urged  as  to  the  validity 
of  the  order  adjudging  the  company  guilty 
of  contempt.  Hale  v.  Henkel,  201  U.  S.  43, 
50  L.  ed.  662,  26  Sup.  Ct  Bop.  370.  But  m- 
less  it  can  be  said  that  the  court  or  grand 
jury  never  has  any  right  to  sail  for  all  the 
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books  and  paper*,  or  osnespondence,  be- 
tween certain  date*  and  certain  persons 
named,  in  regard  to  a  complaint  which  is 
pending  before  such  court  or  grand  jury, 
we  think  the  objection  here  made  la  not  well 
founded.  We  see  no  reason  why  all  neb 
books,  papers,  and  correspondence  which  re- 
lated to  the  subject  of  inquiry,  and  ' 
described  with  reasonable  detail,  should  not 
be  called  for  and  the  company  directed  to 
produce  them.  Otherwise  the  state  would 
be  compelled  to  designate  each  particular 
paper  which  is  desired,  which  presupposes 
an  accurate  knowledge  of  such  papers,  which 
the  tribunal  desiring  the  papers  would  prob- 
ably rarely,  if  ever,  bare.  The  notice  is  not 
nearly  so  sweeping  In  its  reach  as  in  the 
ease  of  Hale  *.  Henkel,  supra. 
us  Seventh.  The  next  objection  relates  to  the 
?  claim  that  the*statute  provides  no  compensa- 
tion for  the  time,  trouble,  and  expense  im- 
posed upon  a  corporation  In  a  foreign  state 
or  country  in  collecting  and  sending  the  docu- 
ments demanded  to  the  stats  of  Vermont, 
and  that  it  thereby  takes,  if  enforced,  pri- 
vate property  for  public  use  without  com- 
pensation. The  prohibition  to  that  effect 
is  found  in  the  5ti  Amendment  to  the  Fed- 
eral Constitution.  Here  again  we  meet  the 
question  whether  that  Amendment,  because 
of  the  subsequent  adoption  of  the  14th 
Amendment,  applies  to  a  state  proceeding; 
but,  for  the  reasons  already  stated,  we  do 
not  find  it  expedient  to  discuss  it  bare.  We 
do  not  aay  that  in  any  event  a  witness  is 
entitled  to  compensation  In  order  to  avoid 
the  above  constitutional  provision,  bat  the 
supreme  court  in  this  case  has  held  that  the 
general  law  of  the  state  in  reference  to  the 
compensation  of  witnesses  applied  to  this 
statute.  The  answer  which  the  counsel  for 
the  company  makes  Is  that  neither  the  stat- 
ute nor  the  notice  required  the  attendance 
of  anyone  as  a  witness,  but  was  merely  an 
order  for  production  for  which  no  compen- 
sation was  provided,  either  by  the  statute 
or  under  the  general  law.  But  the  papers 
cannot  walk  into  court  of  themselves,  and 
when  they  are  brought  there  by  virtue  of 
the  notice  to  produce  served  on  the  com- 
pany, and  they  are  given  to  some  person  by 
the  company  for  the  purpose  of  such  pro- 
duction, he  has  a  right  to  be  sworn  as  to 
the  papers  which  he  produces,  for  the  pur- 
pose of  identification,  If  nothing  else,  and 
the  state  court  has  held  that  he  Is  entitled 
as  a  witness  to  compensation. 

Lastly,  the  objection  is  urged  that  there 
b  an  arbitrary  classification  in  the  statute, 
which  Is  confined  to  corporations  alone,  and 
the  company  Is  thereby  deprived  of  the  equal 
protection  of  tbe  laws  secured  by  the  14th 
Amendment.  There  is  no  improper  elassin- 
oation  in  this  regard.    It  Is  stated  by  tbe 


state  court  that  prior  to  the  passage  of 
this  act  there  was  no  adequate  provision 
for  compelling  the  production  of  books  and 
papers  by  is  corporation,  and  It  was  held,, 
that  the  statute  was  designed  for  requiring* 
the  corporation  itself,  as* the  responsible* 
owner  and  custodian,  to  produce  the  docu- 
mentary evidence  mentioned  therein,  with- 
out the  necessity  of  calling  upon  bookkeep- 
ers, managers,  or  other  servants  who  may, 
or  may  not,  in  fact,  have  custody  or  control 
thereof  at  the  time  notice  to  produce  Is 
given,  and  to  place  upon  the  corporation 
the  responsibility  of  seeing  that  such  evi- 
dence called  for,  If  In  its  control,  is  pro- 
duced. There  is  ample  justification  for  the 
classification  made  by  the- statute. 

The  judgment  of  tbe  Supreme  Court  of 
the  state  of  Vermont  is  affirmed. 


Courts  — conflict  of  Jurisdiction  —  when 
state  Jurisdiction  excluded. 

1.  The  exclusive  jurisdiction  of  a  Federal 
circuit  court  arising  out  of  the  possession 
of  the  ret  in  a  suit  to  foreclose  a  railroad 
mortgage  may  be  so  continued,  after  the  de- 
livery of  the  property  to  the  purchaser  under 
the  foreclosure  decree  and  the  discharge  of 
the  receiver,  by  reserving  In  such  decree 
jurisdiction  over  the  property  and  claims  In 
respect  to  it,  and  the  right  to  take  it  again 
Into  possession  and  exercise  again  the  power 
of  sale,  as  to  prevent  a  state  court  from 
thereafter  decreeing  a  sale  of  the  property 
to  satisfy  the  lien  of  certain  equipment  ' 
bonds  in  a  suit  begun  before  the  property 
was  taken  into  the  possession  of  the  Feder- 
al court. 

Judgment  —  conclusiveness    as    to    per- 
sons not  parties  —  representative  suit 

2.  A  decree  of  s  Federal  circuit  court,  dis- 
missing, for  want  of  equity,  a  bill  filed  by 
several  holders  of  railroad  equipment  bonds 
"on  their  own  behalf  as  well  as  in  behalf 
of  all  those  In  like  interest  who  may  corns 
in  and  contribute  to  the  expenses  of,  and 
join  in  the  prosecution  of,  this  suit,"  to  ob- 
tain a  sale  of  the  railroad  property  to  sat- 
isfy the  lien  of  such  bonds,  is  not  a  bar  to 
the  claim  for  a  lien  of  holders  of  the  equip- 
ment bonds  who  were  not  parties  to  that 
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Fleas  of  Lucas  County,  In  Uiat  state,  order- 
ing a  sale  of  railroad  property  In  satisfac- 
tlon  of  a,  lien  of  certain  equipment  bond*. 
Reversed. 

Bee  Mffii  ease  below,  74  Ohio  St.  483,  78 
N.  E.  1141. 

J      Statement  by  Mr.  Justice  Moody: 

•  "This  is  a  writ  of  error  directed  to  the  su- 
prema  court  of  the  state  of  Ohio.  In  that 
eonrt  the  defendant*  in  error  obtained  a 
decree  declaring  that  certain  negotiable 
notes  held  by  them,  which  had  been  made 
by  the  Toledo  ft  Wabash  Railway  Company, 
were  entitled  to  a  lien  on  property  once 
owned  by  that  company  and  now  owned  by 
the  plaintiff  In  error,  aud  ordering  a  sale  fat 
satisfaction  of  that  lien.  The  Federal  ques- 
tions presented  and  each  facta  as  are 
deemed  material  to  their  decision  are  stated 
in  the  opinion. 

Mr.  Rush  Taggart  for  plaintiff  in  error. 

Messrs.  John  W.  Warrington,  John  C. 
F.  Gardner,  Thomas  B.  Paxton,  Jr.,  and 
Murray  Seasongood  for  defendants  In  error 

*  "Mr.  Jostles  Mood;  delivered  the  opinion 
of  the  court: 

In  1802  the  Toledo  ft  Wabash  Railroad 
Company  owned  and  operated  a  railroad  In 
Ohio  and  Indiana,  and  was  Incorporated  un- 
der the  laws  of  both  states.  That  part  of 
the  property  situated  in  Ohio  was  then  en- 
cumbered by  two  mortgages,  one  to  the 
Farmer*'  Loan  ft  Trust  Company  for  (900,- 
000,  and  one  to  Edwin  D.  Morgan,  trustee, 
tor  11,000,000.  That  part  of  the  property 
attuated  in  Indiana  was  then  encumbered  by 
two  mortgages,  one  to  the  Farmer's  Loan  ft 
Trust  Company  for  92,500,000,  and  one  to 
Edwin  D.  Morgan,  trustee,  for  11,500,000. 
In  that  year  the  company  issued  and  sold 
unsecured  sealed  negotiable  notes  to  the 
amount  of  1600,000,  called  equipment  bonds. 
In  1865  this  company  consolidated  with  cer- 
tain Illinois  railroad  corporations,  thus  cre- 
ating the  Toledo,  Wabash,  ft  Western  Rail- 
way Company.  This  consolidation  was  au- 
thorised by  and  in  part  effected  under  a 
statute  of  Ohio.  The  holders  of  the  equip- 
ment bonds  have  contended  that  the  result 
of  this  consolidation  wss  to  give  to  these 
hitherto  unsecured  obligations  an  »quitable 
lien  upon  the  property  of  the  corporation 
which  issued  them,  and  that  the  equity  of 
redemption  of  that  property  went  Into  the 
J  hands  of  the  consolidated  corporation  en 
■cumbered  by  that  Hen.  Upon  this*ques- 
tion  this  court  and  the  supreme  court 
of  Ohio  have.  In  the  past,  arrived  at  oppo- 
site conclusions;  this  court  holding  (114  U. 
S.  B87,  29  L.  ed.  235,  5  Sup.  Ct  Rep.  1081) 
that  the  equipment  bonds  remained  unas- 


sured, and  the  Ohio  court  holding  (45  Ohio 
St.  598,  10  N.  E.  110,  18  N.  E.  380)  that 
the  effect  of  the  consolidation  was  to  create 
the  lien  claimed.  This  suit  was  brought  by 
the  defendants  in  error,  holders  of  some  of 
the  equipment  bonds,  in  the  courts  ol  Ohio 
for  the  purpose  of  enforcing  the  Hen  stated. 
They  prevailed  by  the  judgment  of  the  su- 
preme court  of  the  state,  which  affirmed  a 
decree  of  a  lower  court  establishing  the  in- 
debtedness upon  the  bonds,  declaring  a  lien 
to  secure  the  payment  of  that  indebtedness 
upon  the  property  owned,  subject  to  the 
mortgages  hereinbefore  stated,  by  the  Tole- 
do ft  Wabash  Railway  Company  in  1868, 
and  directing  a  sale  of  such  of  that  prop- 
erty ss  was  within  the  state  of  Ohio,  in  sat- 
isfaction of  the  lien. 

The  case  is  here  upon  a  writ  of  erior  to 
the  supreme  court  of  Ohio  to  review  ibis 
judgment.  There  are  two  Federal  questions, 
it  is  contended,  which  were  erroneously  de- 
cided in  the  court  below.  The  plaintiff  in 
error  insists:  First,  that  the  Ohio  court 
had  no  jurisdiction  to  render  the  decree  en- 
tered in  the  case,  because  the  property  af- 
fected by  that  decree  was  in  the  possession 
of  a  circuit  court  of  the  United  States,  and 
the  questions  litigated  In  this  case  wars 
within  the  exclusive  jurisdiction  of  the  lat- 
ter court.  Second,  that  the  decree  of  the 
circuit  court  of  the  United  States  for  the 
district  of  Indiana  in  the  case  of  Ham  v. 
Wabash,  St.  L.  ft  P.  R.  Co.  was  a  final  ad- 
judication of  the  issues  in  the  case  at  bar, 
binding  upon  the  defendants  in  error,  and 
conclusive  against  their  right  to  maintain 
this  suit.  The  defendants  in  error  contend 
that  these  questions  were  not  properly  raised 
in  the  court  below,  or,  if  properly  raised, 
that  they  are  so  unsubstantial  as  to  be  friv- 
olous, and  therefore  move  that  the  writ  of 
error  be  dismissed.  But  the  questions  were 
clearly  presented  by  the  answer  in  the  Ohio 
courts,  the  decree  rendered  could  not  have 
been  made  without  deciding  them  against " 
the  contention  of  the  railroad  'company,  and* 
we  think  that  they  are  substantial  and  im- 
portant. The  motion  to  dismiss  Is  there- 
fore overruled,  and  we  proceed  to  the  dis- 
cussion of  the  merits  of  the  questions. 

1.  The  first  question  is  whether  a  circuit 
court  of  the  United  States  had  exclusive  jn- 
risdiotion  of  the  issues  determined  by  the 
Ohio  court  in  the  case  at  bar.  Before  be- 
ginning the  discussion  of  that  question  it  is 
necessary  to  state  the  facts  out  of  which  It 
arises.  The  Toledo,  Wabash,  ft  Western 
Railway  Company,  whose  property  was  en- 
cumbered, as  we  have  seen,  by  mortgages  of 
the  Toledo  ft  Wabash,  for  $8,900,000,  and  by 
the  claim  of  lien  of  the  equipment  bonds, 
and  by  other  mortgages  upon  the  property 
of  other  corporations  which  an  tared  Into  tha 


.Google 


184 


18  SUPREME  COURT  REPORTER. 


Oct.  1 


consolidation,  Itself  executed  two  mortgage! 
upon  all  its  property.  By  the  foreclosure 
of  one  of  these  mortgages  the  property  be- 
came vested  In  the  Wabash  Railway  Com- 
pany. This  company,  after  executing  a 
mortgage  on  ita  property,  consolidated  with 
another  railway  company,  creating  the  Wa- 
bash, St.  Louis,  &  Pacific  Railway  Company. 
This  company  executed  in  1880  a  mortgage 
on  its  property  to  the  Central  Trust  Com- 
pany of  New  York  and  James  Cheney  for 
960,000,000.  On  May  27,  1884,  the  Wabash, 
St.  Louis,  &  Pacific  Railway  Company,  hav- 
ing fallen  into  financial  difficulties,  filed  a 
bill  in  the  Federal  courts  in  six  states,  al- 
leging ita  insolvency  and  asking  the  ap- 
pointment of  receivers.  Thereupon  receivers 
were  appointed,  qualified,  and  took  posses- 
sion of  the  property.  Thereafter  the  Cen- 
tral Trust  Company  and  Cheney  began  pro- 
ceedings in  several  state  courts  for  the  fore- 
closure of  their  mortgage  of  850,000,000. 
These  proceedings  were  removed  to  the  Fed- 
eral courts,  and  upon  them  a  sale,  under  the 
direction  of  those  courts,  was  made  in  1S86 
to  a  purchasing  committee.  Before  this 
sale,  however,  on  October  17,  1884,  the  cir- 
cuit court  of  the  United  States  for  the 
western  division  of  the  northern  district  of 
Ohio  dismissed  the  bills  for  receivership  and 
for  the  foreclosure  of  the  Cheney  mortgage 
as  to  all  parties  who  claimed  liens  prior  to 
» that  mortgage.  After  the  sale  upon  the 
■  foreclosure  of  the  Cheney  mortgage, •pro- 
ceedings for  foreclosure  of  several  other 
mortgages  prior  to  it  were  begun  in  the 
circuit  courts  of  the  United  States,  consoli- 
dated, and  resulted  in  decrees  for  foreclo- 
sure and  sale  under  all  the  mortgages.  These 
decrees  were  entered  In  the  various  circuit 
courts  on  March  23,  1880.  In  the  meantime 
the  property  remained  In  the  possession  of 
the  circuit  court,  through  its  receivers.  The 
sale  under  these  decrees  was  made  to  a  pur- 
chasing committee,  by  whom  it  was  con- 
veyed to  a  new  corporation,  the  Wabash 
Railroad  Company,  the  plaintiff  In  error. 
By  order  of  the  circuit  court  for  the  north- 
em  district  of  Ohio,  made  on  June  18,  188B, 
possession  of  the  property  was  delivered  by 
the  receiver  to  the  purchasing  committee, 
and  he  was  discharged.  Since  August,  1889, 
the  plaintiff  is  error,  the  Wabash  Railroad 
Company,  has  been  in  possession  of  the 
property  under  the  terms  of  the  decrees  of 
March  23,  which  presently  will  be  stated. 
None  of  the  defendants  in  error  were  parties 
to  the  proceedings  in  the  circuit  courts  of 
the  United  States,  and  an  attempt  to  re- 
move this  ease  from  the  Ohio  courts  to  the 
circuit  court  of  the  United  States,  resisted 
by  the  defendants  in  error,  failed.  Joy  v. 
Adelbert  College,  148  U.  S.  355,  38  L.  ed. 
1003,  13  Sup.  Ct  Rep.  188. 


It  appears  from  this  statement  that  the 
railroad  property  affected  by  this  contro- 
versy was  in  the  actual  possession,  through 
receivers,  of  circuit  courts  of  the  United 
States  from  the  date  of  the  appointment  of 
receivers.  May  27,  1884,  to  the  date  of  their 
discharge  and  the  delivery  of  the  property 
to  the  purchasing  committee,  which  was  or- 
dered on  June  18,  1889,  and  was  accom- 
plished about  July  1,  1889.  It  cannot  bo 
and  apparently  is  not  disputed  that,  during 
that  period,  the  property  was  In  the  posses- 
sion of  the  circuit  courts  of  the  United 
States,  and  that  that  possession  carried  with 
it  the  exclusive  jurisdiction  to  determine  all 
judicial  questions  concerning  the  property. 
But  it  is  earnestly  contended  that,  when, 
the  property  passed  out  of  the  actual  pos- 
session of  the  United  States  courts,  in  con- 
formity with  their  decrees,  into  the  hands 
of  the  purchasers  under  the  decrees,  the  ex-J* 
elusive  'jurisdiction  of  the  United  States* 
courts  came  to  an  end.  The  applicability 
of  this  contention  to  the  case  at  bar  will 
appear  upon  a  fuller  statement  of  the  origin 
and  progress  of  the  case  at  bar  in  the  courts 
of  Ohio.  The  suit  was  begun  on  April  28, 
1883,  by  Adelbert  College  alone,  which  was 
the  owner  of  two  of  the  equipment  bonds, 
each  of  the  par  value  of  9500,  and  prayed 
for  the  decree  which,  with  some  variations, 
not  material  to  be  stated,  was  finally  given. 
Nothing  of  moment,  beyond  the  service  of 
process  and  the  filing  of  pleadings,  occurred 
until  1889,  when  several  other  holders  of 
the  equipment  bonds  joined  in  the  suit  as 
eo  plaint  ids,  by  filing,  with  leave  of  court, 
what  is  denominated  an  answer  and  cross 
petition,  in  which  they  prayed  relief  similar 
to  that  sought  by  the  original  plaintiff. 
This  petition  is  verified  on  January  2,  1889, 
but  the  date  of  its  filing  does  not  appear 
in  the  record.  Later,  other  similar  cross 
petitions  were  filed  by  leave  of  court. 
Pleadings  continued  to  be  filed  from  time  to 
time  by  the  different  parties  to  the  suit, 
the  last  appearing  in  the  record  being  one 
verified  March  9,  1898,  thirteen  years  after 
the  beginning  of  the  suit  and  seven  years 
after  the  discharge  of  the  receiver  by  the 
Federal  court.  The  cause  was  then  heard  by 
the  court  of  common  pleas,  and  judgment 
was  rendered  for  the  bondholders  in  July, 
1897,  which,  after  affirmance  by  an  inter- 
mediate court,  waa  affirmed  by  the  supreme 
court  of  the  state.  It  appears,  therefore, 
that  the  trial  and  judgment  in  the  state 
courts  were  long  after  the  Federal  courts 
had  transferred  the  railroad  property  to  the 
purchasers  under  the  decrees  for  foreclosure, 
and  bad  discharged  the  receiver.  Since  the 
Federal  courts  had  parted  with  the  physical 
possession  of  the  property,  they  obviously 
could  no  longer  exercise  an  exclusive  juris- 
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diction  respecting  it,  unless  than  waa  tome- 
thing  In  the  decree!  under  which  the  prop- 
erty m  sold  and  conveyed  which  prewired 
to  the  courts  the  control  of  the  property 
for  the  purpose  of  giving  full  effect  to  its 
judgments.  We  are  brought,  then,  to  the 
consideration  of  the  terms  of  those  decrees. 
«TJpon  their  proper  interpretation  and  true 
?  effect  onr*deciaion  must  net.  For  the  cor- 
net understanding  of  the  decrees,  and  es- 
pecially of  the  reservations  contained  in 
them,  it  la  necessary  to  ascertain  the  prog- 
ress and  present  status  of  still  another  liti- 
gation. James  Compton,  an  owner  of  some 
of  the  equipment  bonds,  in  a  suit  brought 
upon  them  in  the  Ohio  courts  In  1880,  ob- 
tained a  decree  by  the  Judgment  of  the  su- 
preme court  of  the  state,  ascertaining  the 
amount  due  him  in  respect  of  the  bonds  and 
■accrued  interest,  declaring  that  he  was  en- 
titled to  an  equitable  lien  on  the  property 
owned  by  the  Toledo  4  Wabash  Railway 
Company  at  the  time  of  the  consolidation  of 
1865,  subject  to  the  mortgages  upon  that 
property  then  existing,  and  ordering,  in  de- 
fault of  payment  of  tile  sum  found  due,  a 
sale  of  that  part  of  the  property  which  waa 
within  the  state  of  Ohio.  Compton  t.  Wa- 
bash, St.  L.  *  P.  R.  Co.  45  Ohio  St  682,  10 
N.  E.  110,  18  N.  B.  380.  The  entry  of  judg- 
ment on  the  mandate  of  the  supreme  court 
was  made  In  the  court  of  common  pleas  in 
October,  1888.  Thereupon  the  circuit  court 
for  the  northern  district  of  Ohio,  western 
division,  made  Compton  a  party  to  the  con- 
solidated foreclosure  suit,  and  ordered  him 
to  appear  and  plead,  answer,  or  demur. 
Compton  appeared  specially  and  set  up  his 
Ohio  judgment.  Various  proceedings  have 
been  had  with  respect  to  his  claim,  includ- 
ing a  judgment  in  this  court  In  Hay,  1897 
(Compton  v.  Jesup,  167  U.  S.  1,  42  L.  ed. 
E6,  IT  Sup.  Ct.  Rep.  796),  affirming  Comp- 
ton's  lien  and  right  to  a  sale  In  satisfaction 
of  it.  After  the  decision  of  this  court, 
Compton's  claim  waa  sent  to  a  master,  who, 
after  some  ten  years,  made  a  report,  which 
Is  now  pending  on  exceptions  in  the  cir- 
cuit court.  At  the  time  of  the  decrees  of 
foreclosure  of  March,  18B9,  the  questions 
concerning  Compton's  claim  wen,  of  course, 
undecided,  and  account  of  them  had  to  be 
taken  In  these  decrees. 

The  decree  of  March  23,  1889, 1*  very  elab- 
orate. The  parts  of  It  material  here  may  be 
stated  with  comparative  brevity.  It  or- 
dered the  foreclosure  of  all  the  mortgages 
upon  the  railroad  property  in  the  possession 
of  the  court,  and  the  sale  of  the  property, 
and  the  disposition  of  the  proceeds  among 
•  those  adjudged  to  be  rightfully  entitled  to 
■  ft  After  reciting  that'the  properly  la  in 
the  possession  of  the  court  through  Its  re- 
esfvar,  the  decree  directs  that,  in  default  of 


payment,  within  ten  days,  of  mortgage 
bonds  and  their  coupons,  scrip  certificates, 
funded  debt  bonds,  and  their  coupons, 
amounting  altogether  to  some  fourteen  mil- 
lions of  dollars,  the  property  should  be  sold 
at  public  auction  to  the  highest  bidder.  It 
waa  ordered  that  the  separate  divisions 
should  first  be  offered  for  sale  separately, 
that  afterward  the  whole  property  should 
be  offered  for  sale  as  a  unit,  and  that  the 
method  of  sale  which  resulted  in  the  better 
price  should  stand.  The  special  masters  ap- 
pointed to  conduct  the  sals  wen  directed,  on 
confirmation  of  the  sale  and  payment  of  the 
purchase  price,  to  execute  a  deed  or  deeds 
which  "shall  vest  in  the  grantee  or  grantees 
all  the  right,  title,  estate,  interest,  prop- 
erty, and  equity  of  redemption,  except  as 
hereby  reserved,  of,  In,  and  to"  the  property 
in  fee  simple.  The  decree  then  proceeds  to 
define  what  Is  "hereby  reserved."  The  part 
of  the  decree  which  expresses  the  reserva- 
tion is  so  vital  in  the  determination  of  the 
case  that  it  Is  printed  in  full  In  the  margin-t 


tAll  other  questions  arising  under  the 
pleadings  or  proceedings  herein,  not  hereby 
disposed  of  or  determined,  are  hereby  re- 
served for  future  adjudication,  including 
the  claim  for  unearned  interest  on  bonds 
not  yet  due. 

And  the  defendant  James  Compton  hav- 
ing in  open  court  on  the  final  hearing  here- 
in objected  to  the  rendering  or  entry  of  any 
decree  in  this  cause  at  this  time,  on  the 
ground  that  the  Issues  raised  by  the  amend- 


bill  of  the  cross-complainants  Solon  Humph- 
reys and  Daniel  A.  Lindley,  trustees,  and 
the  answers  of  the  defendant  James  Comp- 
ton to  be  filed  herein  have  not  been  tried 
and  determined,  the  court  overrules  such 
objection,  and  the  defendant  James  Comp- 
ton dnty  excepts  to  such  ruling  and  the  en- 
try of  this  decree.  But  it  Is  adjudged  and 
decreed  in  the  premises  that  the  rendering 
and  entry  of  this  decree  in  advance  in  the 
trial  and  determination  of  such  issues  is 
upon  and  subject  to  the  following  condi- 
tions, to  wit; 

If  upon  the  determination  of  suah  Issues 
It  shall  be  adjudged  by  this  court  that  the 
decree  rendered  by  the  supreme  court  of  the 
state  of  Ohio  in  the  suit  brought  by  said 
James  Compton  against  The  Wabash,  St. 
Louis,  &  Pacific  Railway  Company  and  oth- 
ers, referred  to  In  the  pleadings  herein,  and 
the  lien  thereby  declared  and  adjudicated 
in  his  favor,  continue  In  full  force  and  ef- 
fect, then  the  purchaser  or  purchasers  at 
any  sale  or  sales  had  hereunder  of  that  por- 
tion of  the  property  sold,  covered,  and  af- 
fected by  the  said  lien,  or  the  successors  in 
the  title  of  said  purchaser  or  purchasers, 
shall  pay  to  said  James  Compton  or  his 
solicitors  herein,  within  ten  days  after  the 
entry  of  lite  decree  herein  in  favor  of  said 
James  Compton,  the  sum  of  three  hundred 


.Google 


28  SUPREME  COURT  REPORTER. 


Mm, 


•  In  ascertaining  H»  true'tneaning  and  •Beet 
the  whole  situation,  as  It  could  be  and 
doubtless  in  aeen  by  the  court,  moat  be 
kept  in  view.     The  property  had  been  in 

gthe   possession  of  the   court  and  managed 

•  through  It*  receiver  for  five  yean.     It  m 
g  desirable  that  It  should  pass  Into  the  hands 

•  of  responsible  ownr.re,  freed,  ao  far-as  pos- 
sible, from  all  prior  liens  and  encumbrances. 
The  question  whether  Compton  had  a  lien 
and  right  of  sale  to  satisfy  it  waa  unsettled, 
and  would  naturally  be  so  for  some  time  to 
come.  He  waa  a  party  to  the  suit  Many 
other  holders  of  the  equipment  bonds,  whose 
primary  rights  were  like  his,  were  seeking 
in  the  Ohio  eourta  to  obtain  the  same  judg- 
ment which  had  there  been  awarded  to  him. 
None  of  them  were  parties  to  the  suit  in 
the  United  State*  courts,  but  their  claims 
and  the  relief  which  the  state  court  might 
giro  them  could  not  be  overlooked  by  a  dis- 
cerning court  or  a  prudent  purchaser. 
These  facts  and  the  considerations  which 
arose  out  of  them  called  upon  the  court  to 
continue  it*  grasp  upon  the  property  and  its 
control  of  exclusive  jurisdiction  over  It, 
both  for  the  sake  of  those  who  had  just 
claims  upon  It  and  for  the  sake  of  those 
who  might  purchase  under  the  decree.  A 
sale  could  not  properly  or  safely  be  made 
upon  any  other  conditions.     The  decree  re- 


serves: I.  All  questions  arising  under  the 
pleadings  and  proceedings  for  further  ad- 
judications. 2.  The  right*  of  Compton, 
which,  when  determined,  may  be  enforced, 
after  a  resumption  of  possession  by  the 
court,  by  a  resale  of  the  property  or  other- 
wise. 3.  The  coats,  expenses,  debts,  and 
liabilities  of  the  receivers,  which  are  made 
a  charge  upon  the  property,  to  be  enforced 
by  a  retaking  and  sale  of  the  property. 
All  the  foregoing  reservations  are  clearly 
and  unmistakably  made,  the  purchasers 
are  warned  that  they  must  take  title 
subject  to  the  right*  thereafter  to  be 
ascertained,  to  which  the  reservations  re- 
late, and  the  jurisdiction  of  the  court  over 
the  questions  and  the  right  of  the  court 
to  retake  and  resell  the  property  are 
in  terms  preserved.  Moreover,  we  are 
of  the  opinion  that  the  decree,  fairly  inter- 
preted In  the  light  of  the  circumstances, 
made  a  still  broader  reservation.  It  is  or- 
dered that  "any  sale  ...  of  the  rail- 
way and  property  .  .  .  shall  not  have 
the  effect  of  discharging  any  part  of  said 
property  from  the  payment,  or  contribution 
to  the  payment,  .  .  .  upon  intervening 
claims  allowed,  or  to  be  allowed,  or  upon 
any  other  claims  or  allowances  that  havsg 
been,  or  may  hereafter-be,  charged  against* 
th*   property;"  and  that  the  "jurisdiction 


and  thirty-nine  thousand  nine  hundred  and 
twenty  dollars  and  forty  cents,  with  inter- 
est  thereon  at  sis  per  cent  per  annum  from 
May  1,  1889,  being  the  amount  found  due 
on  the  equipment  bonds  by  him  owned,  by 
the  supreme  court  of  Ohio,  in  his  said  suit, 
upon  the  surrender  by  him  of  the  bonds 
and  coupons  owned  by  him,  referred  to  in 
his  petition  in  such  suit;  and  in  default  of 
•uch  payment  this  court  shall  resume  pos- 
session of  the  property  covered  and  affected 
by  the  said  hen  of  the  defendant  James 
Compton,  and  enforce  such  decree  as  it  may 
render  herein  in  his  favor,  by  a  resale  of 
auch  property  or  otherwise,  as  this  court 
may  direct. 

And  it  is  further  ordered  and  adjudged 
that,  notwithstanding  the  entry  of  this  de- 
cree, the  said  issue  concerning  the  claim 
and  interest  of  said  Compton  shall  proceed 
to  a  final  determination  and  decree  in  ac- 
cordance with  the  rules  and  practice  of  this 
court,  and  any  decree  rendered  thereupon 
shall  bind  the  purchaser  or  purchasers  at 
any  sale  or  sales  bad  hereunder,  and  all 
persona  and  corporations  deriving  any  title 
to  or  interest  in  said  property  affected  by 
such  lien  from  or  through  than  or  any  of 
them,  and  nothing  in  this  decree  contained 
•hall  be  construed  as  an  adjudication  of  any 
matter  or  thing  as  against  the  said  James 
Compton,  or  to  prejudice,  annul,  or  abridge 
any  right,  claim,  interest,  or  lien  which  the 
•aid  James  Compton  may  have  in,  to,  or 
Upon  the  premises  hereby  directed  to  be  sold 
or  any  part  thereof,  or  in,  to,  or  upon  any 


property  whatsoever  embraced  in  this  de- 
cree; it  being  the  Intention  to  hereby  pre- 
serve the  rights  of  said  Compton  in  the  rela- 
tion in  which  he  now  stands  towards  the 
mortgageee,  parties  hereto. 

Any  sale,  conveyance,  or  assignment  of  the 
railway  and  property  hereinabove  described, 
made  under  this  decree,  shall  not  have  the 
effect  of  discharging  any  part  of  said  prop- 
erty from  the  payment  or  contribution  to 
the  payment  of  claims  or  demands  charge- 
able against  the  same,  whether  for  costs  and 
expenses,  the  expenses  of  the  receivership 
of  said  property,  and  the  full  payment  of 
all  the  debt*  and  liabilities  of  the  receivers 
of  the  Wabash,  St.  Louis,  &  Pacific  Bailway 
Company,  namely,  Solon  Humphreys  and 
Thorn**  E.  Tntt,  Thomas  M.  Cooley  and 
Oen.  John  McNulta,  or  upon  Intervening 
claims  allowed  or  to  be  allowed,  or  upon- 
any  other  claims  or  allowances  that  have 
been  or  may  hereafter  be  charged  against 
the  property  of  the  Wabash,  St.  Louis,  & 
Pacific  Railway  Company,  or  any  part  there- 
of, or  said  receivers  or  either  of  them,  or 
the  adjustment  of  any  equities  arising  out 
of  the  same  between  the  parties  hereto,  or 
their  successors,  either  by  this  court  or  by 
the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Missouri,  or  by  any 
United  States  circuit  court  exercising  either 
original  or  ancillary  jurisdiction  over  said 
property  of  the  Wabash,  St.  Louis,  *  Pa- 
cific Bailway  Company,  or  any  part  thereof, 
or  by  any  United  States  circuit  court  to 
which  any  of  the  parties  In  the  consolidated 
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shall  continue  until  all  the  claims  and  de- 
mnnds  that  have  bean  or  may  be  allowed 
against  said  property  .  .  .  ahall  be  ful- 
ly paid;"  and  that  the  reservations  ahall  not 
nave  the  effect  "to  give  to  any  claims  that 
may  exist  any  validity,  character,  or  status 
superior  to  what  they  now  have,  nor  to  de- 
cide or  imply  that  any  such  claims  exist;" 
and  that  "the  effect  of  said  provisions  and 
reservations  ahall  be  to  prevent  this  decree 
operating  aa  an  additional  defense  to  claims, 
If  any  there  are,  prior  in  right  to  the  Ileus 
of  the  mortgagee  upon  said  property  here- 
tofore and  hereby  foreclosed,  and  to  pre- 
serve the  prior  right  and  lien  of  such  claims 
and  all  allowances  if  found  and  decreed  to 
exist."  This  sweeping  language,  colored  aa 
it  is  by  the  last  paragraph  quoted,  with  its 
reference  to  claims  which  have  liens  prior 
in  right  to  the  mortgages,  must  be  held  to 
Include  claims  under  the  equipment  bonds. 
Sncb  a  reservation  would  be  natural,  in 
view  of  the  facta  that  the  rights  under  the 
equipment  bonds  were  uncertain,  and  their 
holders  not  parties  to  the  suit,  and  there- 
fore not  affected  by  the  foreclosure,  Wis- 
wall  v.  Sampson,  14  How.  82,  07,  14  L.  ed. 
122,  328;  United  Linen  Teleg.  Co.  v.  Bos- 
ion  Safe  Deposit  ft  T.  Co.  147  U.  8.  431, 
448,  37  L.  ed.  231,  237,  13  Sup.  Ct  Rep. 
388;    Pittsburgh,  C.  0.  *  St.  L.  R.  Co.  v. 

cause  of  the  Central  Trust  Company  of  New 
York  and  others  against  the  Wabash,  St 
Louis,  ft  Pacific  Railway  Company  and  oth- 
ers in  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Missouri,  includ- 


Nor  shall  any  such  sale,  conveyance,  trans- 
fer, or  assignment  made  under  and  pursuant 
to  this  decree  withdraw  any  of  said  railroad 

Sroperty  or  interests  to  be  sold  under  this 
ecree,  as  hereinbefore  directed,  from  the  ju- 
risdiction of  this  and  the  other  courts  afore- 
said, but  the  same  shall  remain  In  the  cus- 
tody of  the  receiver  until  such  time  as  the 
court  shall  on  motion  direct  said  property, 
in  whole  or  from  time  to  time  in  part,  to  be 
released  to  the  purchaser  or  purchasers 
thereof,  or  any  of  them,  and  ahall  after- 
wards be  subject  to  be  retaken,  and,  If  nec- 
essary, resold  if  the  sum  so  charged  or  to 
be  charged  against  said  property  or  any 
.part  thereof  or  said  receivers  as  aforesaid 
shall  not  be  paid  within  a  reasonable  time 
after  being  required  by  order  of  this  or 
said  other  courts. 

The  conveyance  and  transfer  of  said  prop- 
erty sold  under  this  decree  shall  be  subject 
to  the  powers  and  jurisdiction  of  the  said 
-eourte,  and  the  purchasers  of  the  property 
•old  under  this  decree  or  any  part  thereof,  and 
<tfaa  parties  hereto  or  their  successors,  shall 


Long  Island  Loan  ft  T.  Co.  172  TJ.  8.  493, 
516,  43  L.  ed.  028,  C3B,  IB  Sup.  Ct.  Rep. 
238.  The  effect  of  the  decree  is  to  say  to 
any  purchaser  under  It,  you  must  take  this 
property  subject  to  all  claims  which  this 
court  shall  hereafter  adjudge  to  be  lawful, 
and  yon  may  be  assured  that  you  will  bo 
held  to  pay  none  other,  and  for  the  purpose 
of  making  this  statement  good  the  court  re- 
serves jurisdiction  over  the  property  and 
claims  in  respect  to  it,  and  the  right  to  take 
It  again  into  possession  and  exercise  again 
the  power  of  sale.  It  is  obvious,  therefore, 
that  the  court  has  parted  with  the  posses- 
sion of  the  property  only  conditionally,  and 
that  it  has  preserved  complete  control  over 
it,  and  full  jurisdiction  over  the  claims 
which  might  be  made  against  it.  We  may 
now  consider  the  question  whether  the  state 
court  had  the  jurisdiction  to  render  the 
judgment  In  the  case  at  bar,  aa  and  when 
it  was  rendered.  J 

■When  a  court  of  competent  jurisdiction* 
has,  by  appropriate  proceedings,  taken  prop- 
erty into  its  possession  through  Its  officers, 
the  property  Is  thereby  withdrawn  from  the 
jurisdiction  of  all  other  courts.  The  lat- 
ter courts,  though  of  concurrent  jurisdic- 
tion, are  without  power  to  render  any  judg- 
ment which  invades  or  disturbs  the  posses- 
sion of  the  property  while  it  is  in  the  cus- 

tberehy  become  and  remain  subject  to  said 
jurisdiction  of  said  courts  so  far  as  neces- 
sary to  the  enforcement  of  this  provision 
of  this  decree,  and  such  jurisdiction  shall 
continue  until  all  the  claims  and  demands 
that  have  been  or  may  be  allowed  against 
said  property  of  tbe  Wabash,  St.  Louis,  ft 
Pacific  Railway  Company  or  any  part  there- 
or,  or  said  receivers,  by  order  of  said  courts, 
shall  be  fully  paid  and  discharged. 

The  provisions  aforesaid  shall  apply  to 
the  purchasers  of  the  same  under  this  decree, 
and  all  persons  taking  such  property 
through  or  under  them,  bnt  the  foregoing 
provisions  shall  not,  nor  shall  any  reserva- 
tion In  this  decree  contained,  have  the  ef- 
fect or  be  construed,  nor  are  they  or  any 
of  them  intended,  to  give  to  any  claims 
that  may  exist  any  validity,  character,  or 
atatus  superior  to  what  they  now  Lave,  nor 
1st 
to  decide  or  Imply  that  any  such  claims  ex- 

The  effect  of  said  provisions  and  reserva- 
tions shall  be  to  prevent  this  decree  operat- 
ing ss  an  additional  defense  to  claims,  if 
any  there  are,  prior  in  right  to  the  liens  of 
the  mortgages  upon  said  property  heretofore 
and  hereby  foreclosed,  and  to  preserve  the 
prior  right  and  lien  of  such  claims  and  all 
allowances,  If  found  and  decreed  to  exist. 

And  the  court  reserves  tbe  right  to  make 
such  further  order  and  direction  at  the  foot 
of  this  decree  aa  may  seem  proper. 
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tody  of  the  court  which  has  seised  ft  For 
the  purpose  of  avoiding  Injustice  which  oth- 
erwise might  result,  a  court  during  die  con- 
tinuance of  it*  posseaaion  has,  as  incident 
thereto  and  m  ancillary  to  the  suit  In  which 
the  possession  was  acquired,  jurisdiction  to 
hear  and  determine  all  questions  respecting 
the  title,  the  possession,  or  the  control  of 
the  property.  In  the  courts  of  the  United 
States  this  incidental  and  ancillary  juris- 
diction exists,  although  in  the  subordinate 
suit  there  is  no  jurisdiction  arising  out  of 
diversity  of  citizenship  or  the  nature  of  the 
controversy.  Those  principles  are  of  gen- 
eral application,  and  not  peculiar  to  the 
relations  of  the  courts  of  the  United  States 
to  the  courts  of  the  states ;  they  are,  how- 
ever, of  eepedal  importance  with  respect  to 
the  relations  of  those  courts,  which  exercise 
independent  jurisdiction  in  the  same  terri- 
tory, often  over  the  same  property,  persons, 
and  controversies  |  they  are  not  based  upon 
any  supposed  superiority  of  one  court  over 
the  others,  but  serve  to  prevent  a  conflict 
over  the  possession  of  property,  which  would 
be  unseemly  and  subversive  of  justice;  and 
have  been  applied  by  this  court  In  many 
eases,  some  of  which  are  cited,  sometimes 
In  favor  of  the  jurisdiction  of  the  courts 
of  the  states  and  sometimes  in  favor  of  the 
jurisdiction  of  the  courts  of  the  United 
States,  but  always,  it  is  believed,  impar- 
tially and  with  a  spirit  of  respect  for  the 
just  authority  of  the  states  of  the  Union. 
Bagan  v.  Lucas,  11  Pet.  400,  9  L.  ed.  470; 
Williams  v.  Benedict,  8  How.  107,  12  L.  ed. 
1007 ;  Wiswall  v.  Sampson,  14  How.  52,  14 
L.  ed.  322;  Peale  v.  Phippa,  14  How.  308, 
14  L.  ed.  459;  Pulliam  v.  Osborne,  17  How. 
471,  15  L.  ed.  151 ;  Taylor  v.  Cany],  20  How. 
583.  15  L.  ed.  1028;  Freeman  v.  Howe,  24 
How.  460,  10  L.  ed.  749;  Buck  v.  Colbath,  3 
Wall.  334,  18  L.  ed.  267;  Yonlsy  v.  Laven- 
der, 21  Wall.  270,  22  L.  ed.  S30;  People's 
Bank  v.  Calhoun  (People's  Bank  v.  Wins- 
low)   102  U.  8.  25S,  28  L.  ed.  101;  Barton 

ST.  Barbour,  104  U.  S.  128,  26  L.  ed.  872; 

•  Krippendorf  v.  Hyde,  110  U.  S.  270,  28  L. 
ed.  145,  4  Sup.  Ct  Rep.  27;  Pacifie  R.  Co. 
v.  Missouri  P.  R.  Co.  Ill  U.  B.  505,  28  L. 
ed.  408,  4  Sup.  Ct.  Rep.  583;  Covell  v.  Hey- 
man.  111  U.  S.  170,  28  L.  ed.  390,  4  gup. 
Ct  Rep.  36S;  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.  112  U.  8.  284,  SB  L.  ed.  720,  5 
Sup.  Ct.  Rep.  13S;  Gumbel  v.  Pitkin,  124 
U.  S.  131,  31  L.  ed.  374,  8  Sup.  Ct  Rep. 
870;  Johnson  v.  Christian,  1E5  U.  S.  042,  31 
L.  ed.  820,  8  Sup.  Ct  Rep.  080,  1135;  Mor- 
gan's L.  A  T.  R.  k  S.  S.  Co.  v.  Texas  C.  K. 
Co.  137  U.  S.  171,  34  L.  ed.  025,  11  Sup. 
Ct  Rep.  01 ;  Porter  v.  Sabin,  149  U.  8.  473, 
87  L-  ed.  815,  13  Sup.  Ct  Rep.  1008. 

The  state  courts  in  the  ease  at  bar,  in 
deference,   It  Is  said  by  counsel,  to  these 


well-established  principles,  deferred  action 
until  after  the  property  had  been  conveyed 
to  the  purchasers  under  the  decree  of  fore- 
closure  and  the  receiver  discharged.  Upon 
the  termination  of  the  receivership.  It  Is 
urged,  the  exclusive  jurisdiction  of  the  cir- 
cuit court  ended,  and  the  right  of  the  state 
court  to  resume  its  normal  jurisdiction  re- 
vived. As  this  suit  was  begun  before  the 
property  was  taken  into  the  possession  of 
the  circuit  court,  and  when,  therefore,  the 
state  court  had  jurisdiction  over  it,  and  re- 
mained dormant,  except  for  the  addition  of 
parties  and  the  filing  of  pleadings  and  serv- 
ice of  process,  until  after  the  receivers  had 
been  discharged  and  the  property  conveyed 
to  the  purchaser,  this  would  be  true,  if,  as 
in  Shields  v.  Coleman,  157  U.  S.  108,  39  L. 
ed.  000,  15  Sup.  Ct  Rep.  070,  the  possession 
of  the  circuit  court  and  Its  relation  to  the 
ret  had  come  to  an  end.  But  the  circuit 
court  attempted,  in  the  decree  of  March  23, 
to  prolong  its  control  of  the  property  be- 
yond the  conveyance  to  the  purchasers  and 
the  discharge  of  the  receivers,  up  to  the 
point  of  time  when  the  claims  therein  stated 
should  be  ascertained  and  the  just  remedy 
for  them  applied,  and  to  reserve  the  right  to 
retake  the  property  for  those  purposes.  The 
effect  of  reservations  In  a  decree  of  fore- 
closure, which,  to  say  the  least  were  no 
broader  than  those  in  this  decree,  was  be- 
fore the  court  in  Julian  v.  Central  Trust 
Co.  193  U.  8.  93,  48  L.  ed.  029,  24  Sup.  Ct 
Rep.  390.  The  reservations  in  that  case  are 
stated  on  page  110,  and  of  them  the  court 
said  (p.  Ill) :  "It  is  obvious  that  by  this 
decree  of  sale  and  confirmation  It  was  the 
intention  and  purpose  of  the  Federal  court 
to  retain  jurisdiction  over  the  cause  so  far 
as  was  necessary  to  determine  all  liens  and 
demands  to  be  paid  by  the  purchaser;"  and* 
again  (p.  112)  j  '"The  Federal  court,  by  its? 
decree,  reserved  the  right  to  determine  what 
liens  or  claims  should  be  charged  upon  the 
title  conveyed  by  the  court;"  and  again  (p, 
118)  i  "The  circuit  court,  by  the  order 
made,  retained  jurisdiction  of  the  case  to 
settle  all  claim*  against  the  property,  and 
to  determine  what  burdens  should  be  born* 
by  the  purchaser  as  a  condition  of  holding 
the  title  conveyed."  Here  was  a  dear  de- 
termination by  this  court  that  the  exclusive 
jurisdiction  of  claims  against  a  res,  which 
had  arisen  out  of  the  possession  of  the  res 
In  judicial  proceedings  for  foreclosure  of 
mortgages,  might  be  continued  after  sah* 
and  conveyance  of  the  property,  for  the  pur- 
pose of  deciding  what  claims  were  legally 
chargeable  against  It  This  is  precisely 
what  the  circuit  court  attempted  to  do  with, 
respect  to  the  property  now  before*  os,  and 
ft*  right  to  do  It  la  clearly  supported  by 
the  decision  In  the  Julian  Case.    Under  th*> 
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that  ease  the  circuit  court 
wu  held  to  Inn  power  to  protect  the  prop- 
trtj  told  by  it*  order  from  sals  on  in  exe- 
cution issued  by  a  state  court.  The  state 
eonit  was  thought  to  be  without  power  to 
direct  such  a  sale,  even  though  its  judgment 
wee  baaed  upon  a.  claim  arising  after  the 
conveyance  of  the  property,  because,  under 
the  peculiar  facta  of  the  ease,  the  judgment 
and  execution  In  effect  annulled  the  Federal 
decree.  The  principle  underlying  that  case, 
however,  which  la  material  here,  fa  that  the 
jurisdiction  over  the  m  could  ba  continued 
by  reservations,  after  the  physical  posses- 
sion of  the  property  had  been  abandoned. 
This  court  there  said  (p.  112)  :  "The  Fed- 
eral court,  In  protecting  the  purchaser  un- 
der such  circumstances,  was  acting  In  pur- 
suance of  the  jurisdiction  acquired  when 
the  foreclosure  proceedings  were  begun.''  It 
■cede  but  a  moment's  consideration  of  the 
facta  in  the  case  at  bar  to  convince  that,  If 
the  exclusive  jurisdiction  of  the  Federal 
court  were  denied,  every  evil  which  that 
doctrine  was  designed  to  avert  would  be  let 
in.  Sometime,  it  is  to  be  supposed,  there 
will  be  a  sale  by  order  of  the  Federal  court 
to  satisfy  Oompton'a  lien.  If  the  sale  by 
the  state  court  of  the  same  property  to  sat- 
is Isfy  other  Ilenholders  of  equal  rank  with 
"  Compton  la  allowed  to  proceed,  which  sale 
will  convey  the  better  title!  Who  would 
be  bold  enough  to  determine  for  himself 
that  question  1  How  mush  longer  would 
the  litigation  with  respect  to  this  property 
continue  if  two  persons  could  be  found  to 
purchase  at  the  two  sales!  It  Is  no  answer 
to  these  questions,  that  Compton  has  been 
made  a  party  to  this  suit  in  the  state  court. 
He  la  still  a  party  to  the  proceedings  in 
tike  Federal  court,  and  he  must  And  satis- 
faction for  his  claim  there.  We  are  of  the 
opinion  that  by  the  effect  of  the  reserva- 
tion In  the  decree  of  March  23,  1880,  the 
exclusive  jurisdiction  of  the  Federal  court 
over  the  property  therein  dealt  with  has 
continued,  notwithstanding  the  conditional 
conveyance,  and  that  it  still  exists.  The 
defendants  In  error  must  pursue  their  rem- 
edy in  that  court,  which  doubtless  will  con- 
sider the  decisions  of  the  state  courts  on 
questions  of  state  law  with  the  respect  which 
the  decisions  of  this  court  require.  It  fol- 
lows, therefore,  that  the  state  court  was 
without  power  to  decree  a  sale  of  tike  prop- 
erty, and  its  judgment  must  be  reversed. 

2.  There  remains  for  decision  the  ques- 
tion whether  the  court  below  erred  In  de- 
clining to  hold  that  the  case  of  Ham  v.  Wa- 
bash, St.  L.  A  P.  R.  Co.  conclusively  ad- 
judicated the  merits  of  the  claims  of  the 
defendants  In  error. 

The  record  in  that  eeae  must  now  be  ex- 
smined.    A  suit  brought  in  a  state  court  In 


1878  by  David  J.  Tyron,  a  holder  of  equip- 
ment bonds,  against  the  Wabash  Hallway 
Company,  then  the  owner  of  this  railroad 
property,  was  removed  to  the  circuit  court 
of  the  United  States  for  the  district  of  In- 
diana. The  suit  was  heard  on  a  supple- 
mental bill  filed  by  Benjamin  F.  Ham  and 
several  other  persons,  who  together  owned 
equipment  bonds  of  the  par  value  of  $113,- 
600.  The  complainants  alleged  that  the  suit 
was  brought  "on  their  own  behalf,  aa  well 
as  in  behalf  of  all  those  in  like  Interest 
who  may  come  in  and  contribute  to  the  ex- 
penses of  and  join  in  the  prosecution  of  this 
suit."  Ho  notice  of  the  pendency  of  the 
suit  was  given  to  the  other  holders  of  tike 
bonds  other  than  by  this  allegation  in  the 
bill.  The  circuit  court,  after  due  hearing,  g 
entered  a'decree  declaring  that  the  bonds1 
were  entitled  to  alien  on  the  property  owned 
by  the  Toledo  A  Wabash  Railroad  Company 
at  the  time  of  the  consolidation  of  1866,  to 
secure  the  payment  of  principal  and  Inter- 
est, and  ordering,  in  default  of  payment,  a 
sale  of  the  property  in  satisfaction  of  the 
lien.  This  decree  was  reversed  by  this  court. 
Wabash,  St.  L.  &  P.  E.  Co.  v.  Ham,  114 
U.  S.  G87,  2B  L.  ed.  ESS,  6  Sup.  Ct  Rep. 
1081.  Thereafter  the  bill  was  dismissed  for 
want  of  equity  by  the  circuit  court.  It  is 
contended  that  the  judgment  in  this  case  la 
a  bar  to  the  claim  for  lien  of  all  the  hold- 
ers of  the  equipment  bonds,  whether  they 
were  parties  or  privies  to  that  suit,  or  not. 
Accordingly  the  judgment  in  the  Ham  Case 
was  pleaded  in  the  state  court  in  this  case 
as  a  bar  to  the  suit.  The  theory  of  the  plea 
in  bar  Is  that  the  Ham  suit  was  a  represent- 
ative or  class  suit,  and  that  the  judgment 
in  it  bound  all  of  the  class,  even  if  they 
were  not  parties  or  privies  to  it  It  was 
held  otherwise  by  the  circuit  court,  of  ap- 
peals with  respect  to  this  very  judgment 
(Compton  v.  Jeeup,  15  C.  C.  A.  397,  31  U. 
S.  App.  480,  08  Fed.  203),  and  in  that  opin- 
ion we  concur.  We  do  not  deem  It  necessary 
to  follow  the  learned  counsel  for  the  plain- 
tiff in  error  in  his  elaborate  discussion  of 
the  nature  of  representative  suits,  and  the 
effect  of  judgments  In  them  upon  those  who 
are  not  parties  or  privies.  Hor  Is  It  neces- 
sary to  go  beyond  the  facts  of  this  case,  or 
to  consider  what  suits  may  be  of  such  a 
nature  and  effect.  In  this  suit  Ham  might 
have  proceeded  alone,  as  Compton  did,  or 
with  others  who  chose  to  join  with  him. 
The  allegation  that  the  suit  is  brought  In 
behalf  of  all  who  should  join  and  share  in 
the  expense  cannot  make  the  judgment  bind- 
ing on  thoee  who  do  not  join.  Some  may 
have  preferred  another  jurisdiction,  some 
perhaps  could  not  join  without  destroying 
the  diversity  of  citizenship,  upon  which 
alone  the  jurisdiction  was  based,  or  some, 
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possibly,  had  Bern  beard  of  the  pendency 
of  the  suit  It  in  clear  if  such  suits  in  the 
circuit  courts  of  the  United  States  could 
have  the  effect  here  claimed  for  them,  and 
the  judgment*  in  them  were  binding  in  all 
courts  against  all  other  persons  of  the  same 
class,  that  injustice  might  result,  and  even 
3  collusive  suite  might  be  encouraged.  We 
*  flnd*no  controlling  authority  which  leads  us 
to  such  a  conclusion.  We  think  that  the 
Ham  suit  wss  not  a  representative  suit  in 
the  sense  that  the  judgment  In  it  bound  the 
defendants  in  error  who  were  not  parties 
to  it. 

But  for  the  reasons  already  given  the 
judgment  must  be  reversed. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Peckha.ni  dissent  from  that  part  of  the 
judgment  which  decides  that  the  jurisdic- 
tion of  the  Federal  court  wss  exclusive  after 
the  delivery  of  the  property  to  the  pur- 
chaser under  the  foreclosure  decree  and  the 
discharge  of  the  receiver. 


{206  U.  a  61) 

FRANCIS  WTNSLOW  et  al.,  Trustees,  et  al., 
Piffs.  in  Err., 


Estoppel  — by  accepting  award  in  em- 
inent domain  proceeding. 

1.  By  accepting  the  sum  awarded  in  con- 
demnation proceedings  as  the  value  of  that 
portion  of  their  lands  actually  taken,  the 
owners  are  estopped  to  insist  that  the  peti- 
tion was  not  maintainable.* 

Eminent  domain — when  proceeding  is 
functus    officio  —  effect    of    accepting 

2.  A  condemnation  proceeding  becomes 
functus  officio  where  the  owners  of  the  con- 
demned property,  who  originally  insisted 
that  the  petition  could  not  be  maintained, 
have  accepted  and  received  the  sum  award- 
ed as  the  value  of  so  much  of  their  lands  as 
was  actually  taken,  and  such  owners  there- 
fore cannot  thereafter  demand  the  condem- 
nation of  the  remaining  land,  although  they 
have  neither  asked  for  nor  received  the  sum 
awarded  as  the  amount  of  the  damage  to  the 
portion  of  their  lands  not  actually  taken. 

[No.  68.] 

Argued  December  9,  10,  1907.    Decided  Jan- 
uary 0,  190S. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which   affirmed  a  judgment  of  the    Su- 
preme Court  of  the  District,  confirming  an 
•Ed    Note.— For  cases  In  point,  see  vol.  18.  C 


award  made  la   condemnation    proceedings. 
Affirmed. 

See  same  case  below,  28  App.  D.  C.  1B«. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Q.  Johnson  for  plaintiffs 

Messrs.  George  E.  Hamilton,  John  W. 
Terkea,  M.  J.  Colbert,  and  John  J.  Hamil- 
ton for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opinion  * 
of  the  court: 

This  is  a  writ  of  error  to  the  court  of 
ppeals  of  the  District  of  Columbia.  The 
aae  under  review  is  a  proceeding  for  the 
condemnation  of  land  needed  for  the  ap- 
proach to  the  Union  station  in  Washington, 
The  plaintiffs  in  error  were  the  owners  of  a 
lot  of  unimproved  land  containing  90  acres. 
It  was  of  irregular  shape,  and  one  of  its 
shorter  boundary  lines  was  a  public  high- 
way called  Brentwood  road.  The  construc- 
tion of  a  union  station  and  the  approaches 
to  it  of  all  the  steam  railroads  entering 
Washington  was  provided  for  by  two  acta 
of  Congress  approved  February  12,  1901  (SI 
Stat,  at  L.  767,  774,  chaps.  863,  364),  and  an 
act  approved  February  28,  1003  {32  Stat, 
at  L.  912,  chap.  866). 

Section  3  of  the  second  of  the  two  acta  of 
1901  (31  Stat,  at  L.  776,  chap.  864)  directed 
that  certain  streets  be  "completely  vacated 
and  abandoned  by  the  public  and  closed  to 
public  use."  Among  them  was  Brentwood 
road  between  S  street  and  Florida  avenue. 
The  part  of  Brentwood  road  which  bounded 
the  plaintiffs  in  error's  land  was  included 
in  the  part  thus  directed  to  be  closed.  Sec- 
tion 6  of  the  act  of  1903  "vacated,  aban- 
doned, and  closed"'  certain  other  streets,  in- 
cluding a  further  portion  of  Brentwood" 
road,  and 'enacted  that  "no  streets  or  are-' 
nues  shall  be  closed  or  abandoned  under  the 
provisions  of  this  act  or  of  the  acta  relating 
to  the  Baltimore  4  Ohio  Railroad  Company 
and  the  Baltimore  4  Potomac  Railroad 
Company,  approved  February  twelfth,  nine- 
teen hundred  and  one,  until  all  of  the  prop- 
erty abutting  on  the  streets  or  avenues,  or 
portions  thereof,  provided  to  be  closed  in 
said  acta,  shall  have  been  acquired  by  said 
railroad  company  or  companies  or  the  ter- 
minal company  referred  to  herein,  either  by 
condemnation  or  purchase." 

In  1904  the  defendant  In  error  filed  an 
"Instrument  of  Appropriation,"  in  which  It 
sought  to  condemn  about  0/10  of  an  acre  of 
the  land  of  the  plaintiffs  in  error,  to  carry 
out  the  purposes  of  the  act  of  1903.  This 
land  was  a  small  part  of  the  land  of  the 
plaintiffs  in  error  which  abutted  on  Brent- 
wood road,  and  part  of  it  was  desired,  ac- 
cording to  the  allegation  of  the  Instrument 
of  Appropriation,  "to  be  used  for  relocating 


:  Dig.  Eminent  Domain.  | 


TK,  TSO. 


.Google 


ISO?. 


WINSLOW  v.  BALTIMORE  A.  O.  H.  CO. 


1M 


and  changing"  a  put  of  Brentwood  road 
which  hail  bean  closed  by  the  lot  of  Con- 
gress. The  plaintiff*  in  error  filed  an  an- 
swer, alleging  in  substance  that  the  railroad 
company  was  without  power  to  condemn 
part  of  their  land  abutting  on  Brentwood 
road,  bnt  most,  in  obedience  to  the  act  of 
Congress,  condemn  the  whole,  and  that  the 
company  had  no  authority  to  lay  out  streets 
or  reopen  or  relocate  a  street  which  Con- 
gress had  directed  to  be  closed,  and  there- 
fore could  not  condemn  land  for  that  pur- 
pose. The  answer  concluded  by  asking  a 
dismissal  of  the  proceeding.  The  objections 
raised  by  the  answer  were  heard  by  a  jus- 
tice of  the  supreme  court  of  the  District, 
and,  on  October  18,  1904,  overruled  by  him. 
To  this  ruling  there  was  an  exception  duly 
taken.  There  were  thus  raised  upon  the  rec- 
ord two  questions,  in  the  decision  of  which, 
it  is  earnestly  and  forcibly  argued  by  coun- 
sel, there  was  error.  The  two  questions  are: 
First,  whether  the  statute,  under  the  pro- 
visions of  which  the  condemnation  proceed- 
ings were  had,  required  the  taking  of  all 
the  land  in  a  single  ownership,  which  abut- 
ted on  a  street  closed  by  the  act,  irrespec- 
tive of  Its  shape  or  extent;  and,  second, 
whether  the  railroad  company  had  any  au- 
« thority  to  change  or  relocate  a  street  de- 
•  elared  by  the  act  of  Congress'to  be  closed 
and  abandoned.  We  do  not  think  it  neces- 
sary to  decide  either  of  these  questions  for 
reasons  which  will  now  be  stated. 

After  the  ruling  just  stated  three  persons 
were  appointed  by  the  court  to  appraise  the 
damages  sustained  by  the  plaintiffs  in  error 
by  the  condemnation  proposed.  They,  hav- 
ing heard  the  parties,  reported  that  the 
value  of  the  6/10  of  an  acre  taken  was  $35,- 
302.50  and  the  damage  to  the  remaining 
part  of  the  lot  was  $10,000.  On  April  20, 
1905,  the  court  confirmed  the  award.  On 
the  same  day  the  railroad  company,  having 
paid  the  sum  awarded  into  court,  the  court, 
on  motion  of  the  plaintiffs  in  error,  directed 
the  payment  to  them  of  the  sum  fixed  as 
the  value  of  the  land  taken.  After  having 
asked  and  accepted  the  payment  of  this  Bum 
of  money,  the  plaintiffs  in  error  noted  an 
appeal  to  the  court  of  appeals  "from  so 
much  of  the  decree  .  .  .  confirming  the 
return  and  award  of  the  appraisers  herein, 
as  fails  to  require  the  petitioner,  the  Bal- 
timore k  Ohio  Railroad  Company,  to  ac- 
quire the  entire  tract  of  land  described  in 
the  answer  of  the  respondents  herein,  and 
as  permits  the  said  petitioner  to  limit  its  ac- 
quisition to  the  portion  of  the  said  land  de- 
scribed in  the  petition  or  instrument  of  ap- 
propriation."    [28  App.  D.  C.  1E9.] 

If  the  company  was  without  right  to  take 
a  part  of  the  land  of  the  plaintiffs  in  error, 
unless  it  took  mora  or  ail.  or  if  the  purpose 


for  which  the  land  was  sought  to  be  taken 
was  unlawful,  the  proper  course  would  be 
to  dismiss  the  petition.  This  is  what  the 
plaintiffs  in  error  originally  asked.  But, 
by  accepting  the  sum  awarded  for  the  land 
actually  taken,  they  have  lost  the  right  to 
insist  that  the  petition  was  not  maintain- 
able. They  cannot  ratify  the  condemnation 
by  receiving  the  appraised  value  of  the  land 
condemned  and  then  ask  to  have  the  con- 
demnation set  aside  and  annulled;  nor  do 
they  now  wish  or  seek  to  do  this.  They 
wish  to  have  the  condemnation  stand  and  to 
receive  its  fruits.  What  they  seek  to  ac- 
complish appears  clearly  in  the  notice  of 
appeal.  It  is  to  compel  the  railroad  to  ac- 
quire the  remaining  SO  acres  of  their  land. 
What  the  plaintiffs  in  error  wish  is  statedg 
in  other  words  *in  the  closing  sentence  of* 
their  brief,  where  it  Is  said  that  the  case 
ought  to  be  remanded  to  the  supreme  court 
of  the  District  with  instructions  "there  to 
proceed  to  the  condemnation  of  the  remain- 
der of  the  land."  It  is  therefore  obvious 
that  the  plaintiffs  in  error  abide  by  the 
logical  consequences  of  their  request  for  and 
acceptance  of  the  sum  found  to  be  the  value 
of  the  land  taken,  and  waive  and  abandon 
the  objections  to  the  maintenance  of  the  pe- 
tition, which  they  originally  interposed.  We 
think  that  the  position  which  they  now  oc- 
cupy, in  place  of  that  which  they  have  aban- 
doned, is  untenable.  This  proceeding  has 
been  allowed  to  reach  its  end.  The  con- 
demnation which  the  petition  sought  to  have 
made  has  been  made.  The  land  described  in 
the  petition  has  been  appraised,  the  com- 
pensation to  be  paid  has  been  deposited 
with  the  court,  and  received  by  the  owners. 
We  do  not  regard  the  failure  to  ask  and  re- 
ceive the  $10,000  as  important.  The  title 
to  the  land  has  vested  in  the  railroad  com- 
pany. The  objections  to  the  maintenance 
of  the  petition  have  been  waived.  The  coun- 
sel for  the  plaintiffs  in  error  asks  that  the 
case  be  remanded  to  the  supreme  court  of 
the  District  with  instructions  to  proceed  to 
the  condemnation  of  the  remainder  of  the 
land.  But  he  does  not  disclose  how  in  this 
proceeding  that  can  be  done.  This  proceed- 
ing is  fwnctus  officio.  Everything  which  it 
asked  has  been  done.  The  defendant  in  error 
is  satisfied  and  will  not  amend  the  petition. 
The  court  is  without  power  to  compel  its 
amendment,  and  certainly  cannot,  of  its  own 
motion,  file  a  new  petition  in  the  name  and 
behalf  of  the  railroad  company.  Even  if  we 
were  of  the  opinion  that  the  railroad  com- 
pany had  taken  less  land  than  the  statute 
required  to  be  taken,  or  had  taken  land  for 
unlawful  uses,  It  would  be  useless  now  to 
express  the  opinion,  and  idle  to  remand  this 
case,  which,  by  the  act  of  the  plaintiffs  U 
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error,  has  been  put  In  such  a  position  that 
our  opinion  could  Dot  be  mmda  effective. 

These  were,  in  substance,  the  views  of  the 
court  below,  and  its  judgment  is  affirmed. 


<208  U.  S.  64) 

AARON  BLUTHENTHAL  and  Monroe  L. 
Bickart,  Copartners  as  Bluthenthal  ft 
Bickart,  Pitts,  in  Err, 


Bankruptcy  —  discharge. 

A  debt  owing  to  creditors  of  a  bankrupt, 
which  is  provable  in  the  bankruptcy  proceed- 
ings. Is  none  the  less  barred  by  a  discharge 
granted  without  objection  because  the  bank- 
rupt had  been  refused  a  discbarge  in  a  prior 
proceeding,  on  the  objection  of  the  same  cred- 
itors, in  respect  of  the  same  indebtedness, 
where  the  ground  for  the  refusal  does  not 
appear,  and  the  debt  is  not  one  which,  by  the 
terms  of  the  bankruptcy  statutes,  is  except- 
ed from  the  operation  of  the  discharge. 

[No.  94.] 

Submitted  December  18,  1907.    Decided  Jan- 
nary  S,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Polk  County,  in  that  state,  enjoining  sale 
Under  execution  and  levy  to  satisfy  a  debt, 
on  the  ground  that  such  debt  Is  barred  try  a 
discharge    in   bankruptcy.      Affirmed. 

See  same  ease  below,  SI  Fla.  390,  41  So. 
633. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  Z.  Phillips,  Jobs  If. 
Blaton,  and  H.  K.  Olllphant  for  plaintiffs 
In  error. 

Mr,  Solon  G-  Wilson  for  defendant  in 


Mr.  Justice  Moody  delivered  the  opinion 

of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  Florida.  The  plain- 
tiffs In  error  were  judgment  creditors  of 
Miles  C.  Jones,  the  intestate  of  the  defend- 
ant in  error.  The  creditors  sought  to  en- 
force the  judgment  by  a  levy  of  execution. 
The  question  in  the  case  is  whether  Jones 
was  discharged  from  the  debt  by  a  discharge 
in  bankruptcy  granted  to  him  on  November 
7,  1903,  by  the  district  court  for  the  south- 
is  era  district  of  Florida,  on  proceedings  which 
■  were  begun  on  August  3,  1903.  The  debt 
was  one  provable  In  the  bankruptcy  pro- 
ceeding, and,  it  is  conceded,  would  be  barred 
by  the  discharge,  were  It  not  that  there 
had  been  a  prior  proceeding  In  bankruptcy 


in  another  district  court,  which,  it  is  con- 
tended, had  the  effect  of  exempting  the  debt 
from  the  operation  of  the  discharge.  In  the 
year  1900,  Jones  filed  his  petition  In  bank- 
ruptcy in  the  district  court  for  the  southern 
district  of  Georgia.  Bluthenthal  ft  Bickart, 
the  plaintiffs  in  error,  objected  to  the  dis- 
charge in  that  proceeding,  and  it  was  re- 
fused on  December  3,  1000.  Bluthenthal  ft 
Bickart,  at  the  time  of  the  first  proceeding, 
were  creditors  of  Jones  in  respect  of  what 
may  be  assumed,  for  the  purposes  of  this 
case,  to  be  the  same  indebtedness  now  in 
question.  The  ground  of  the  refusal  does 
not  appear.  It  may  be  assumed  to  have 
been,  however,  one  of  the  two  grounds  speci- 
fied in  f  14  of  the  bankruptcy  act  [30  Stat, 
at  L.  550,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3427]  before  it  was  amended  by  the  act 
of  February  8,  1003  [32  Stat,  at  L.  797, 
chap.  487,  U.  S.  Comp.  Stat  Supp.  1907,  p. 
1026] ;  that  la  to  say,  either  that  the  bank* 
rapt  has  committed  an  offense  punishable  by 
imprisonment,  or,  with  fraudulent  intent 
and  In  contemplation  of  bankruptcy,  de- 
stroyed, concealed,  or  failed  to  keep  books 
of  accounts.  Though  Bluthenthal  ft  Bick- 
art were  notified  of  the  proceedings  on  the 
second  petition  for  bankruptcy  and  their 
debt  was  scheduled,  they  did  not  prove  their 
claim  or  participate  in  any  way  in  those 
proceedings.  They  now  claim  that  their 
debt  was  not  affected  by  the  discharge  on 
account  of  the  adjudication  in  the  previous 
proceedings. 

Section  1  of  the  bankruptcy  act  define* 
a  discbarge  as  "the  release  of  a  bankrupt 
from  all  of  his  debts  which  are  provable  ta 
bankruptcy,  except  such  as  are  excepted  by 
this  act.'*  Section  14  of  the  amended  act, 
which  was  applicable  to  the  second  proceed- 
ings, provides  that  after  due  hearing  the 
court  shall  discharge  the  bankrupt,  unless 
he  has  oommltted  one  of  the  six  acts  speci- 
fied in  that  section.  Sectkm  17  of  the 
amended  act  provides  that  a  discharge  in 
bankruptcy  shall  release  a  bankrupt  from 
all  of  his  provable  debts,  with  four  specified 
exceptions,  which  do  not  cover  this  cascg 
The  discharge  •appears  to  have  been  regu-" 
larly  granted,  and,  aa  the  debt  due  to 
Bluthenthal  ft  Bickart  la  not  one  of  the 
debts  which,  by  the  terms  of  the  statute, 
are  excepted  from  Its  operation,  on  the  face 
of  the  statute  the  bankrupt  was  discharged 
from  the  debt  due  to  them.  There  is  no 
reason  shown  in  this  record  why  the  dis- 
charge did  not  have  the  effect  which  it  pur- 
ported to  have.  Undoubtedly,  as  in  all 
other  judicial  proceedings,  an  adjudication 
refusing  a  discharge  in  bankruptcy,  finally 
determines,  for  all  time  and  in  all  courts, 
aa   between  those   parties  or  privies  to  it, 
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ths  facts  upon  which  the  refusal  wan  bund. 
But  courts  are  not  boiia.il  to  search  the  rec- 
ords of  other  court*  and  give  effect  to  their 
Judgments.  If  there  has  been  a  conclusive 
adjudication  of  a  subject  in  aome  other 
court,  it  ia  the  duty  of  him  who  relies  upon 
it  to  plead  It  or  in  some  manner  bring  it 
to  the  attention  of  the  court  In  which  it  is 
■ought  to  be  enforced.  Plaintiffs  in  error 
tailed  to  do  this.  When  an  application  was 
made  by  the  bankrupt  in  the  district  court 
for  the  southern  district  of  Florida,  the 
Judge  of  that  court  was,  by  the  terms  of 
the  statute,  bound  to  grant  if,  unless  upon 
investigation  it  appeared  that  the  bankrupt 
had  committed  one  of  the  six  offenses  which 
are  specified  in  I  14  of  the  bankruptcy  act 
a*  amended.  An  objecting  creditor  might 
have  proved  upon  that  application  that  the 
bankrupt  had  committed,  one  of  the  acta 
which  barred  his  discharge,  either  by  the 
production  of  evidence  or  by  showing  that 
in  a  previous  bankruptcy  proceeding  it  had 
been  conclusively  adjudicated,  aa  between 
him  and  the  bankrupt,  that  the  bankrupt 
had  committed  one  of  such  offenses.  If  that 
adjudication  had  been  proved,  it  would  have 
taken  the  place  of  other  evidence  and  have 
been  final  upon  the  parties  to  it  But  noth- 
ing of  this  kind  took  place.  Bluthenthal  & 
Bickart  intentionally  remained  away  from 
the  court  and  allowed  the  discharge  to  be 
granted  without  objection. 

Since  the  debt  due  to  the  plaintiffs  in 
error  was  a  debt  provable  in  the  proceedings 
before  the  district  court  of  Florida,  and 
[j  waa  not  one  of  the  debts  exempted  by  the 
*  statute  from  "the  operation  of  the  discharge, 
it  was  barred  by  that  discharge.  The  Su- 
preme Court  of  the  State  of  Florida  ao 
held,  and  its  judgment  must  be  affirmed. 

<208  U.  S.  14)  " 

PEOPLE  OF  THE  STATE  OF  NEW  TORE 
EX  BEL.  EDWARD  AND  JOHN  BURKE, 
LOOTED,  Flff.  in  Err., 

JAMES  L.  WELLS,  William  8.  Cogswell, 
George  J.  Gillespie,  Samuel  Strasbourger, 
and  Eufus  Scott,  as  Commissioners  of 
Taxes  and  Assessments  of  the  City  of 
New  York. 


NEW  TORE  ax  am.  BURKE  v.  WELLS.  IM 

notee  In  New  York  for  collection,  and  to 
retain  there  sufficient  soma  to  meet  the  local 
expenses  of  the  business  and  to  pay  the 
duties  on  subsequent  importations. 


ate  tax  on  imports. 
The  cash  on  hand  and  notes  owned  by  a 
foreign  corporation,  doing  business  in  the 
state  m  importers,  which  are  the  proceeds 
of  the  sale  of  imported  goods  In  the  un- 
broken original  packages,  may  be  taxed  un- 
der N.  T.  Laws  1896,  chap.  908,  I  7,  as  capi- 
tal employed  in  business  within  the  state, 
without  infringing  the  prohibition  of  U.  S. 
Coast,  art.  1,  I  10,  against  taxing  imports, 
although  the  bulk  of  the  proceeds  of  such 
sales  are  remitted  to  the  home  office  in 
Ireland,  where  it  is  customary  to  hold  the 
28  a  C.— IS* 


Argued  November  B  and  6,  1807.    Decided 
January  6,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  Tork  in  and  for  the  Coun- 
ty of  New  York,  to  review  a  judgment  en- 
tered pursuant  to  a  mandate  of  the  Court 
of  Appeals  of  that  state,  affirming  the  order 
of  the  Appellate  Division  of  the  Supreme 
Court,  First  Department,  which  had,  In 
turn,  affirmed  an  order  of  the  Supreme  Court 
at  Special  Term,  dismissing  a  writ  of  cer- 
tiorari to  review  an  assessment  for  taxation 
on  the  capital  of  a  foreign  corporation,  em- 
ployed  in  business   within   the   state.     Af- 

See  same  case  below  in  Court  of  Appeals, 
184  N.  T.  278,  77  N.  E.  10. 

Statement  by  Mr.  Justine  Day: 

This  Is  a  writ  of  error  to  the  supreme 
court  of  the  state  of  New  York  to  review 
the  judgment  rendered  upon  a  remittitur 
from  the  court  of  appeals  of  the  same  state, 
wherein  an  assessment  of  taxes  against  the 
plaintiff  in  error.  Imposed  by  the  board  of 
taxes  and  assessments  of  the  city  of  New 
York,  who  are  the  defendants  in  error,  waa 
affirmed.  The  taxes  were  for  the  year  IMS, 
and  were  Imposed  under  the  statutes  of  the 
state  of  New  York  taxing  nonresidents  of 
the  state  doing  business  in  the  state,  on  the 
capital  invested  In  such  business,  as  per- 
sonal properly,  at  the  place  where  such  busi- 
ness is  carried  on,  to  the  same  extent  as  if 
they  were  residents  of  the  state.  N.  Y. 
General  Tax  Law,  chap.  90B,  Laws  of  1890, 
17. 

The  respondents,  In  the  return  to  the* 
writ  of  certiorari  Issued  "by  the  supreme* 
court  of  New  York,  stated  that  the  method 
by  which  the  assessment  for  the  year  1903 
was  arrived  at  was  as  follows: 

"On  the  statement  submitted  to  ua  (sched- 
ule A),  It  appeared  that  the  relator  waa  a 
corporation  organized  under  the  laws  of  the 
Kingdom  of  Great  Britain  and  Ireland,  that 
it  bad  procured  a  certificate  authorising  It 
to  do  business  in  this  state,  that  the  busi- 
ness of  the  corporation  proposed  to  be  car- 
ried on  within  this  state,  stated  in  its  ap- 
plication under  the  provisions  of  chapter 
087  of  the  Laws  of  1892,  was  importers,  that 
the  place  within  the  state  named  in  said  ap- 
plication as  its  principal  place  of  business 
was  409  West  Fourteenth  street,  that  the 
company    transacted    business    within    this 
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state  at  No.  400  Went  Fourteenth  street,  in 
the  citj  of  New  Tork,  borough  of  Manhat- 
tan, and  that  the  company  was  assessed  by 
tho  state  comptroller  for  (124,000. 

"It  further  appeared  that  the  relator  kept 
a  wureroom  and  office*  In  the  borough  of 
Manhattan,  to  which  it  sent  its  products 
from  Ireland  in  unbroken  original  packages 
to  be  aold,  that  on  all  these  good*  It  paid 
dutfea  to  the  United  States,  that  the  pro- 
ceeds of  the  goods  were  at  once  remitted  to 
the  main  office  in  Dublin,  after  reserving 
the  necessary  amount  for  paving  the  ex- 
penses of  the  business  conducted  in  the  city 
Of  New  York,  that  the  value  of  the  goods  on 
hand,  as  shown  in  the  statement,  waa  about 
the  average  amount  of  ths  goods  usually 
kept  here  for  sale,  that  the  greater  part  of 
the  cash  on  hand  and  in  bank  was  in 
process  of  transmission  to  the  main  office, 
that  the  bank  account  was,  to  a  very  large 
extant,  kept  to  cover  the  payment  of  duties 
on  the  goods  shipped  here  for  sate,  and  that 
the  entire  amount  of  bills  receivable  re- 
sulted from  the  sales  of  imported  goods  in 
unbroken  original  packages,  as  did  the  oash 
on  band  and  in  bank. 
The  amount  receivable  on  notes 
and  open  accounts  was  stated 

to  be $111,761  63 

The  value  of  goods,  wares,  and 
2      merchandise  in  this  state....     46,84181 
*  The  value  of  safes,  fixtures,  and 

furniture  fn  this  state 79 7  68 

Cash  od  hand  and  In  bank 6,182  63 

Cost  price  of  imported  goods  on 
hand    In    unbroken    original 

packages  45,84121 

Amount  of  bills  and  accounts 
payable,  Incurred  for  items 
Included  In  the  sales  and  as- 
sets enumerated 24,0S3  91 

"It  was  admitted  that  the  amount  in- 
vested In  business  in  this  state  was  6767.68, 
which  was  the  value  of  the  relator's  safes, 
fixtures,  and  furniture  In  this  state. 

"From  all  this  evidence  we  determined 
that  the  relator  had,  on  the  second  Monday 
of  January,  1803,  established  and  was  con- 
ducting a  permanent  and  continuous  busi- 
ness In  this  state. 

"We  further  determined  that  the  amount 
receivable  on  notes  and  open  accounts,  and 
the  cash  on  hand  and  in  bank,  constituted 
capital  of  the  relator  invested  in  its  busi- 
ness in  this  state,  and  that  such  items  were 
properly  assessable  by  us.  We  accordingly 
fixed  the  assessment  against  the  relator  for 
the  year  1803  for  capital  invested  in  busi- 
ness In  this  state  at  the  sum  of  81)4,000, 
which  amount  was  approximately  the  ag- 
gregate value  of  the  amount  receivable  ou 
notes  and  open  accounts,  the  safes,  fixtures, 


and  furniture  in  this  state,  and  the  cash 
on  band  and  in  bank,  less  the  amount  of 
bills  and  accounts  payable  incurred  for  the 
items  included  in  the  sales  and  assets 
enumerated  in  said  statement." 

The  assessment  was  confirmed  whan 
brought  for  review  upon  certiorari  before 
the  New  York  supreme  court,  which  judg- 
ment was  affirmed  in  the  appellate  division, 
and  the  latter  judgment  was  affirmed  by 
the  court  of  appeals  (184  N.  Y.  276,  77  N. 
E.  10),  from  which  judgment,  upon  re- 
mittitur, the  judgment  was  rendered  in  the 
supreme  court,  to  which  this  writ  of  error 
is  prosecuted. 

Mr.  Edmund  Wetmoro  for  plaintiff  In 


Mr.  Justice  Day  delivered  the  opinion  of" 
the  court: 

It  Is  the  contention  of  the  plaintiff  In 

ror  that  the  assessment  upon  $94,617.93, 
made  upon  office  furniture,  cash  on  hand 
bank,  and  the  amount  receivable 
upon  bills  and  accounts  payable,  is  void,  ex- 
cept as  to  the  item  of  office  furniture,  be- 
cause of  the  protection  afforded  by  the  Con- 
stitution of  the  United  States  against  taxes 
by  states  upon  imports. 

As  to  the  open  accounts  which  might  bs 
included  in  the  bills  receivable,  the  court  of© 
appeals  declined  to  pass  upon  the 'validity? 
of  the  taxes  on  them,  as,  according  to  the 
practice  in  that  state,  It  was  Incumbent 
upon  the  relator  to  point  out  what  part 
on  the  bills  receivable  were  of  that  class,  bat 
did  hold  that  the  cash,  and  the  notes  which, 
it  was  admitted,  wen  held  in  New  York 
until  maturity,  although  the  proceeds  of 
sale  of  goods  imported  and  sold  in  the  origi- 
nal packages,  were  properly  within  the  tax- 
ing power  of  the  stats  of  New  York  under 
the  section  of  the  statute  referred  to,  and 
that  such  exercise  of  power  did  not  violate 
the  Constitution  of  the  United  States. 

The  section  of  the  Constitution  1*1104 
upon  by  the  plaintiff  in  error  In  the  argu- 
ment in  this  court  is  article  1,  [  10,  which 

"No  state  shall,  without  the  consent  of 
the  Congress,  lay  any  Imposts  or  duties  on 
Imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspee- 
tlon  laws;  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  stats  on  imports  or 
exports  shall  be  for  the  use  of  the  Treas- 
iry  of  the  United  States;  and  all  such  laws 
shall  be  subject  to  the  revision  and  control 
of  the  Congress." 
The  contention  of  the  learned  eomsssl  fear 


.Google 


1M7.  NSW  TORE  K 

plaintiff  In  error  is  succinctly  stated  In  his 
brief  u  follows: 

"The  ground  taken  by  the  plaintiff  In 
error  ia  that  the  tax  on  the  proceeds  of  the 
goods  in  original  packages  in  the  course  of 
transmission  to  the  owner  abroad  la,  It 
sence  and  effect,  a  tax  upon  the  sale  of  eald 
goods,  and,  therefore,  a  tax  upon  imports 
and  a  violation  of  the  Constitution  under 
tfce  principle  laid  down  in  Brown  V,  Mary- 
land, IS  Wheat.  419,  6  L.  ad.  878,  and  the 
eases   following  that  decision." 

The  ease  referred  to  (Brown  t.  Maryland) 
is  the  leading  one  upon  this  subject,  and  has 
been  cited  perhaps  as  often  as  any  of  the 
great  decisions  of  Chief  Justice  Marshall, 
and  not  attempted  to  be  modified  In  the  sub- 
sequent decisions  of  this  court.  In  that 
this  section,  as  well  as  article  1,  [  8,  the 
commerce  clause  of  the  Constitution,  were 
given  consideration  by  the  court.  It  was 
-  held  that  an  act  of  the  state  of  Maryland, 
■  which  required  an  Importer  of  foreign  mer- 
chandise, under  certain  penalties,  to  take 
out  a  license  from  the  state,  for  which  he 
should  be  taxed  $50,  before  be  should  be 
authorized  to  sell  the  imported  articles  in 
the  original  packages,  was  in  violation 
the  commerce  clause  of  the  Constitution  and 
within  the  prohibition  on  the  states  of  the 
right  to  levy  duty  on  importations.  And  in 
this  connection  the  Chief  Justice  discussed 
and  laid  down  certain  general  principles  by 
which  to  determine  whether  an  set  of  the 
legislature  does  interfere  with  the  para- 
mount purpose  of  the  Constitution  in  these 

In  a  late  ease  in  this  court,  Brown  v. 
Maryland  is  fully  considered,  and  tbs  fol- 
lowing propositions  are  said  to  be  estab- 
lished in  that  case: 

"1.  That  the  payment  of  duties  to  tbe 
United    States   gives   the   right  to   sell   the 
thing  imported,  and  that  such  right  to 
cannot  be  forbidden  or  impaired  by  a  state. 

"2.  That  a  tax  upon  the  thing  imparted 
during  the  time  it  retains  its  character  as 
an  import  and  remains  tbe  property  of  the 
importer,  'In  his  warehouse,  in  the  original 
form  or  package  in  which  it  was  imported,' 
is  a  duty  on  imports  within  the  meaning  of 
tbs  Constitution;  and 

8.  That  a  state  cannot,  in  the  form  of  a 
license  or  otherwise,  tax  the  right  of  the  " 
porter  to  sell;  but,  when  tbe  importer  has 
so  acted  upon  the  goods  imported  that  they 
have  become  incorporated  or  mixed  with  the 
general  mass  of  property  in  the  state,  such 
goods  have  then  lost  their  distinctive  charac- 
ter as  import*,  and  have  become  from  that 
time  subject  to  state  taxation,  not  because 
they  are  the  products  of  other  countries,  but 
been  use  they  are  property  within  the  state 
In  like  condition  with  other  property  that 


should  contribute,  in  tbe  way  of  taxation,  to 
the  support  of  the  government  which  pro* 
tects  the  owner  in  his  person  and  estate." 
May  v.  New  Orleans,  176  U.  8.  496-007,  44 
L.  ed.  1166-1169,  20  Sup.  Ct.  Rep.  976-980. 

In  Cook  v.  Pennsylvania,  97  U.  S.  588, 
24  L.  ed.  1016,  it  was  held  that  tbe  tax  by 
the  state  on  thn  amount  of  sales  of 
goods  made  by  sales  by  an  auctioneer  of 
imported  goods,  before  incorporation  in-H 
to*tbe  general  property  in  the  state,  was  *■ 
tax  on  the  goods  themselves.  Previous  cases 
were  reviewed  by  Mr.  Justice  Miller,  and  tbs 
result  of  than  stated  to  be: 

"The  tax  on  sales  made  by  an  auctioneer 
is  a  tax  on  the  goods  sold  within  the  terms 
of  this  last  decision,  and,  indeed,  within  all 
tbe  cases  cited;  and,  when  applied  to  foreign 
goods  sold  in  the  original  packages  of  the 
importer,  before  they  have  become  incorpo- 
rated into  the  general  property  of  the  coun- 
try, the  law  imposing  such  tax  is  void  ss 
laying  a  duty  on  imports." 

And  in  the  late  ease  of  American  Bteel 
ft  Wire  Co.  v.  Speed,  192  U.  S.  618, 48  L.  ed. 
646,  24  Sup.  Ct.  Rep.  366,  the  distinction 
was  pointed  out  between  taxes  upon  goods 
imported  from  abroad — imported  in  the  legal 
sense — and  those  sent  from  another  state; 
as  to  which  latter  class  of  merchandise  tbe 
states  have  the  power,  after  the  goods  reach 
their  destination  and  are  held  for  sale,  to 
tax  them.  Whereas,  following  Brown  v. 
Maryland,  where  goods  are  imported  in  tbe 
strict  sense,  they  preserve  their  character  as 
imports  so  long  as  they  are  not  sold  in  the 
original  packages  in  which  they  are  Import- 
ed, or  by  the  act  of  the  Importer  incorporat- 
ed into  the  general  property  ol  the  state. 

It  may  be  stated  as  the  result  of  tbs  de- 
cision that,  as  to  imported  goods,  the  state 
may  not  impose  taxes  directly  upon  the 
goods  or  upon  the  right  to  sell  them,  or  im- 
pose license  fees  upon  importers  for  tbs 
privilege  of  selling,  so  long  as  the  goods  re- 
main in  the  original  package  unincorpo- 
rated into  the  general  property.  All  such 
attempts  at  taxation  are  in  violation  of  the 
Constitution  and  void. 

But  in  Brown  v.  Maryland,  and  In  subse- 
quent cases  in  this  court,  tbe  principle  is 
recognized,  ss  was  stated  by  Chief  Justice 
Marshall  in  the  original  case,  that  this 
prohibition  in  the  Constitution  should  be 
carried  "no  farther  than  to  prevent  the 
states  from  doing  that  which  it  was  the 
great  object  of  the  Constitution  to  prevent;" 
— which  was  interference  with  either  the 
collection  of  duties  upon  imports  or  the 
right  of  tbe  importer,  who  has  paid  duty,  to 
sell  the  imported  goods  in  the  unbroken 
packages  in  which  they  were  imported.  Jj 
•The  Chief  Justice  instanced  the  cans  of* 
the   peddler   who   carried   goods   unpacked 
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from  th«  original  packages  for  sale  through 
the  country,  and  the  ease  of  the  Importer  of 
plate  for  hie  own  two,  whose  privileges  did 
not  extend  beyond  the  protection  of  the  right 
of  the  importer  to  sell  in  the  original  pack- 
ages, and  whoM  conduct  In  reference  to  the 
goods  had  been,  anch  aa  to  destroy  their  char- 
acter aa  original  packages  and  mingle  them 
with  the  goods  and  property  of  the  country, 
and  thus,  notwithstanding  their  Importa- 
tion, to  make  them,  for  the  purpose  of  taxa- 
tion, part  of  the  general  property  of  the 
country  and  liable  to  contribute,  in  consid- 
eration of  the  protection  received,  to  the 
general  welfare,  by  way  of  taxes  levied  for 
public  purposes.  This  right  of  taxation  by 
the  state  was  distinctly  recognized  in  May 
New  Orleans,  supra,  where  the  goods  in 
ported  in  the  original  packages  were  sepa- 
rated therefrom  and  placed  on  the  shelves 
and  counters  of  the  importing  merchant. 

The  exact  question  In  this  case  is,  Has 
condition  of  facts  arisen  which  render*  ap- 
plicable the  principle  that  the  thing  taxed 
has  lost  its  distinctive  character  as  an 
port  in  such  sense  that  it  has  become  sub- 
ject to  the  taxing  power  of  the  stateT 

The  power  of  the  state  of  New  York  to 
Impose  a  tax  upon  the  cash  and  these  notes 
as  capital  employed  In  a  business  within 
the  state,  laying  aside  for  the  moment  the 
question  aa  to  their  character  as  proceeds 
of  the  sale  of  imports,  cannot  be  doubted  in 
view  of  the  previous  decisions  of  this  court. 
Particularly  the  recent  ease  of  Metropolitan 
L.  Ins.  Co.  v.  New  Orleans,  decided  at  the 
last  term  (205  U.  S.  SOS,  81  L.  ed.  803,  27 
Bup.  CL  Rep,  490 ) ,  wherein  it  was  held  that 
those  engaged  in  the  business  of  lending 
money  in  a  state,  being  nonresidents  of  the 
same,  might  be  taxed  upon  the  capital  em- 
ployed In  such  business,  precisely  as  the 
state  could  tax  the  capital  of  Its  own  citi- 
nens. 

The  constitutional  protection,  as  we  have 
JJ  seen,  is  intended  to  secure  the  right  to  bring 
■  In,  and  to  sell  in  the  original  packages,*the 
goods  imported;  and,  that  this  right  may 
not  be  impaired,  direct  taxes  upon  goods  or 
license  taxes  for  the  privilege  of  sale  can- 
not be  levied;  and  the  decision  in  Brown  v. 
Maryland  recognizes  that  the  Importer  may 
lose  this  right  of  protection  by  mingling 
such  goods  with  other  property,  and  altering 
their  character  as  importations  in  original 
packages,  and  making  them  by  his  conduct 
subject  to  the  taxing  power  of  the  state. 
And  we  think  the  same  principle  may  be 
applied  to  the  proceeds  of  the  sale  of  the 
goods,  which,  while  not  directly  taxable  aa 
such,  any  more  than  the  goods  themselves, 
may  be  dealt  with  by  the  owner  In  such  wise 
as  to  become  subject  to  taxation  as  other 
property. 


And  we  think  such  a  ease  Is  presented  In 
the  facts  now  before  us.  The  plaintiffs  in  er- 
ror have  established  a  warehouse  and  place  id 
business  In  the  state  of  New  York  for  the 
sale  of  their  imported  goods.  This  business 
is  of  a  permanent  character;  the  goods  are 
constantly  received  and  sold  and  replaced 
by  other  goods.  Cash  is  deposited  in  bank 
in  New  York,  and  is  subject  to  use  as  the 
needs  of  the  business  may  require.  In  this 
business  it  takes  notes  for  sales  of  such 
goods.  These  notes  ara  not  directly  trans- 
mitted to  its  home  office  in  Dublin,  bnt  ara 
held  for  collection  in  connection  with  the 
business  in  New  York;  and  while  the  bulk 
of  the  proceeds  may  be  sent  abroad,  suffi- 
cient sums  are  retained  to  meet  the  expenses 
of  the  business  and  pay  duties  on  subsequent 
importations  of  goods. 

We  think  the  constitutional  protection 
afforded  the  Importer  against  state  action 
does  not  require  the  property  thus  held  and 
used  to  be  exempted  from  state  taxation. 
While  it  is  true  that  a  large  proportion  of 
proceeds  of  ths  notes  after  collection  are 
aent  to  the  home  office  of  the  plaintiffs  in 
error,  they  are  not  taxed  in  transit  aa  the 
proceeds  of  sale  of  imported  goods;  for  the 
notes  are  held  in  New  York  for  collection, 
and,  when  paid,  a  part  of  the  proceeds  are 
held  for  other  purposes  In  connection  with 
the  business,  and  ths  balance  remitted  to 
the  home  office.  J> 

•By  reason  of  this  course  of  conduct,  we* 
thinks  these  proceeds  have  lost  that  distinc- 
tive character  which  would  give  them  the 
right  to  the  protection  of  the  Federal  Con- 
stitution under  the  clause  Invoked,  and  the 
cash  taxed  and  the  amount  of  these  notes 
have  become  capital  invested  in  business  In 
the  state  of  New  York,  which  business  Is 
carried  on  under  the  protection  of 'the  laws 
of  that  state,  and,  ao  far  as  the  capital  is 
invested  in  It,  is  subject  to  taxation  by  the 
laws  of  the  state. 

We  think  the  Court  of  Appeals  did  not 
err,  and  the  Judgment  of  the  Supreme  Court 
rendered  upon  remittitur  from  the  Court 
of  Appeals  is  affirmed. 


(208  u.  a.  M) 
YOSEMTFE   GOLD    MINING  ft  MILLING 
COMPANY,  PIS.  in  Err., 

E.  L.  EMERSON,  Mrs.  A.  L.  Emerson,  F, 
F.  Brltton,  Jacob  Miller,  F.  L.  Argall,  and 
Harry  Argall. 

Mines — lack    of   notice    of    location  — 

who  may  raise  objection. 

1.  One  who  attempts  to  relocate  a  mining 
claim  on  the  theory  that  the  required 
amount  of  annual  assessment  work  baa  not 
been  done,  with  full  knowledge  of  the  loca- 
tion and  boundaries  of  the  claim,  cannot  as- 
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sert  *  lorfelturs  of  title  for  failure,  on  too 
put  of  the  original  locators,  to  comply  with 
the  Bajnlflg  rale*  respecting  notices  of  loca- 
tion. 

Error  to  state  court  —  questions  review- 
able— review  of  facts. 
2.  The  decision  of  the  highest  court  of  a 
state  that  the  determination  of  the  trial 
court,  baaed  on  conflicting  testimony,  that 
the  original  locators  of  a  mining  claim  had 
resumed  their  aMsetment  work  within  the 
meaning  of  U.  8.  Bar.  Stat.  I  2324,  U.  S. 
Comp.  Stat  1901,  p.  1426,  before  an  attempt- 
ad  advene  relocation,  was  conclusive  on  ap- 
peal, does  not  amount  to  a  denial  of  the 
tight  of  relocation  claimed  under  that  sec- 


Argued  December  IS,  1907.     Decided  Jan 
nary  9, 1908. 

IN  ERROR  to  the  Supreme  Conrt  of  the 
State  of  California  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  Judg- 
ment of  the  Superior  Court  of  Toulumne 
County,  In  that  state,  quieting  title  to  a 
saining  claim.  Affirmed. 
See  same  ease  below,  140  Cal.  50,  Sfi  Pae. 


The  fast*  are  stated  In  the 

Messrs.  W.  0.  Kennedy  and  A.  H.  Jar- 
man  for  plaintiff  In  error. 

Messrs.    John    E.    I4tskey    and    J.    P. 
O'Brien  for  defendants  in  error. 
« 

?    'Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  originated  in  an  action  brought 
to  quiet  title  to  a  certain  mining  claim 
called  the  slap  Jack:  Mine,  situated  in  Tuo- 
lumne county,  California.  The  case  was 
twice  In  the  supreme  court  of  California. 
In  the  first  trial  the  superior  court  of  Tuo- 
lumne county  gave  judgment  in  favor  of 
the  then  defendant  MeWhirter  i  on  appeal 
this  judgment  was  reversed.  133  Cal.  810, 
66  Pae  1036.  After  the  case  went  back, 
the  present  plaintiff  in  error,  the  Yosemite 
Gold  Mining  A  Milling  Company,  as  the 
■accessor!  in  interest  to  MeWhirter  and  de- 
fendants Argall,  was  made  a  defendant. 

Aa  to  the  Argall  Interest,  covering  nine 
twentieths  of  the  property,  based  ou  the 
same  location,  whfle  judgment  was  rendered 
rn  the  court  below,  as  to  this  interest, 
•gainst  the  present  plaintiff  in  error,  in  the 
supreme  court  a  new  trial  was  awarded  and 
the  case  remanded,  and  with  that  Interest 
we  have  nothing  to  do  upon  this  writ  of  er- 
ror. 

As  to  the  remaining  eleven  twentieths, 
the  court  rendered  a  final  judgment  against 


the  present  plaintiff  In  error,  Tosemite  Gold 
Mining  A  Milling  Company,  decreeing  that 
the  defendants  in  error  P.  P.  Britton  and 
Anne  L.  Emerson  were  each  the  owner  of 
one  undivided  fourth  part  of  the  claim,  and 
defendant  in  error  Miller  the  owner  of  the 
one  undivided  twentieth  part  thereof.  149 
Cal  60,  86  Pae.  122.  To  this  judgment  the 
present  writ  of  error  is  prosecuted. 

We  proceed  to  examine  the  questions 
which  are  now  in  this  court  The  mining 
claim  of  the  Yosamite  Gold  Mining  A  Milling 
Company,  plaintiff  in  error,  is  based  upon 
the  attempted  location  thereof  within  the 
same  limits  as  the  original  Slap  Jack  Mine, 
mads  by  MeWhirter  on  January  1,  1899, 
shortly  after  midnight  MeWhirter  under- 
took to  "jump"  the  former  claim  upon  the 
theory  that  the  assessment  work  for  the  fears) 
•1898  required  by  S  2324,  Bev.  Stat,  as? 
amended  1880,  U.  S.  Comp.  Stat  1901,  p. 
1426,  had  not  been  done. 

The  first  contention  made  by  the  plaintiff 
In  error  Is  that  one  Coyle,  under  whom  the 
defendants  in  error  claim  title,  never  made 
a  valid  location  of  the  mining  claim,  because 
he  posted  but  one  notice  of  location  upon 
the  claim.  Under  the  authority  of  |  2324, 
Revised  Statutes,  supra,  the  miners  of  every 
mining  district  are  given  authority  to  make 
regulations  not  in  conflict  with  the  laws  of 
the  United  States  or  any  state  or  territory 
in  which  the  district  Is  situated.  U.  8. 
Comp.  Stat  1901,  p.  1428.  Section  3  of  the 
BUn&ntf  rules  and  regulations  of  Tuolumne 
mining  district  of  Tuolumne  county,  Cali- 
fornia, provides: 

"See.  3.  Mining  claims  hereafter  located 
in  said  district  upon  veins  or  lodes  of  quarts, 
or  other  rock,  or  veins  of  metal,  or  its  ores, 
shall  be  located  In  the  following  manner,  to 
wit:  By  posting  thereon  two  notices,  writ- 
ten or  printed  upon  paper,  or  some  metallic 
or  other  substance,  each  to  be  posted  in  such 
manner  as  to  expose  to  view  the  full  con- 
tents of  the  notice,  one  of  which  shall  be 
posted  In  a  conspicuous  place  at  each  end 
of  the  claim.  Said  notices  shall  contain  the 
name  or  names  of  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim 
or  claims  located,  by  reference  to  some  nat- 
ural object  or  permanent  monument  as  will 
identify  the  claim.  Said  notice  may  be  in 
the  following  form,  to  wit; 

"  "Notice  is  hereby  given  that  the  under- 
signed have  taken  up  —  hundred  feet  of  this 
vein  or  lode,  and  that  the  claim  so  taken 
up  is  described  as  follows:  (Here  insert 
description.)  Dated  —  day  of  —  -,  18  — •. 
A.  B. 
CD." 

The  supreme  court  of  California  held  that 
its  decision  In  the  present  esse  upon  this 
question  was  concluded  by  the  ruling  mad* 
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upon  the   flrat  appeal,  which  decision  con- 
tinued to  be  the  law  of  the  case.    Upon  the 
first  appeal  (133  CaL  510,  86  Pan.  1039)  It 
2  was  held  that  the  failure  to  comply  with 

•  the  mining*  rules  in  this  respect  would  not 
work  a  forfeiture  of  title,  inasmuch  as  there 
was  nothing  in  the  rules  which  made  non- 
compliance a  cause  of  forfeiture ;  that,  un- 
less the  rule  so  provided,  the  failure  to  com- 
ply with  its  requirements  would  not  work 
a  forfeiture.  The  court  cited  other  Califor- 
nia cases  to  the  same  point  and  cases  from 
the  supreme  court  of  Arizona  (Rush  t. 
French,  1  Ariz.  99,  25  Pae.  816;  Johnson 
T.  McLaughlin,  1  Ariz.  493,  4  Pae.  130) ; 
also  the  decision  of  Judge  Sawyer  in  Jupi- 
ter Win  Co.  t.  Bodie  Consol.  Miu.  Co.  7 
Sawy.  98,  II  Fed.  860.  There  seems  to  be 
a  conflict  in  state  decisions  upon  this  sub- 
ject. The  supreme  court  of  Montana  differs 
with  the  supreme  court  of  California.  King 
v,  Edwards,  1  Mont.  236-241.  As  does  also 
the  supreme  court  of  Nevada.  Mallett  v. 
Uncle  Sam  Gold  A  8.  Miu.  Co.  I  Nev.  188, 
90  Am.  Deo.  484.  Lindley,  in  hie  work  on 
Mines,  seems  to  prefer  the  California  rule 
aa  a  "safe  and  conservative  rule  of  deci- 
sion, tending  to  the  permanency  and  secu- 
rity of  mining  titles.*  1  Lindley,  Mines,  2d 
ed.  I  £74.  But,  in  view  of  the  facte  of  this 
case,  we  do  not  deem  it  necessary  to  decide 
whether  a  forfeiture  will  arise  simply  from 
a  violation  of  this  mining  regulation. 

It  appears  in  this  record  that  MeWhir- 
tor*s  location  was  made  about  three  years 
after  the  Coyle  location,  and  after  the  rec- 
ord of  the  notice  and  the  marking  of  the 
claim  on  the  grounds  so  that  the  boundaries 
could  be  readily  seen.  Furthermore  It  ap- 
pears from  the  testimony  of  McWhirter: 

"I  knew  the  Jim  Blaine  Mine,  formerly 
the  Slap  Jack  Mine.  I  went  on  the  prop- 
erty first  on  Saturday,  December  31st,  1898. 
I  went  with  James  Paul.  I  looked  over  the 
ground.  Mr.  Paul  showed  me  the  bound- 
aries of  the  claim.  I  ascertained  the  dif- 
ferent points  of  the  claim  and  the  monu- 
ments. .  .  .  When  1  attempted  to  lo- 
cate the  claim  known  as  the  Jim  Blaine 
Mine,  I  was  attempting  to  'jump'  or  relo- 
cate the  Slap  Jack  Mine.  The  ground 
braced  within  the  exterior  boundaries  of  the 
Jim  Blaine  Mine  was  the  same  ground 
euded  within  the  exterior  boundaries  of  the 
Slap  Jack  Mine.  When  I  wss  on  the  ground 
h  on  December  31,  18S8, 1  knew  the  boundaries 

•  of 'the  Slap  Jack  Mine.  They  were  pointed 
out  to  me  by  Mr.  Paul  on  December  31, 
1898.- 

In  further  course  of  examination  he  tes- 
tifies that  he  was  sent  up  by  another  party 
to  jump  the  Slap  Jack  Mine.  McWhirter 
was  not  undertaking  to  take  advantage  of 
the  want  of  notice,  but  was  "jumping"  the 


claim  on  the  theory  that  the  required 
amount  of  assessment  work  for  1898  had  not 
been  done.  To  hold  that  the  want  of  notice 
under  such  circumstances  would  work  a  for- 
feiture would  be  to  permit  the  rule  to  work 
gross  injustice  and  to  subvert  the  very  pur- 
pose for  which  it  was  enacted.  The  object 
of  posting  the  preliminary  notice  of  the 
claim  is  to  make  known  the  purpose  of  the 
discoverer  to  claim  title  to  the  same  to  the 
extent  described,  and  to  warn  others  of  the 
prior  appropriation.  Lindley,  Mines,  2d  ed. 
I  360.  In  this  case  the  locator  had  gone 
beyond  this  preliminary  notice;  the  out- 
lines of  the  claim  had  been  marked,  and  the 
extent  of  the  claim  was  fully  known  to  Mo- 
Whlrter  when  he  attempted  his  location. 
He  knew  all  about  the  location  and  bound- 
aries of  the  claim  that  any  notice  could 
have  given  him.  He  undertook  to  locate 
his  new  claim  precisely  within  the  bound- 
aries of  the  old  one,  and  was  seeking  to  talcs 
advantage  of  the  want  of  compliance  with 
the  statutory  requirement  aa  to  the  amount 
of  annual  assessment  work  to  be  done.  Hav- 
ing this  knowledge,  we  hold  that  McWhir- 
ter, and  those  claiming  under  him,  could 
not  claim  a  forfeiture  of  title  for  want  of 
preliminary  notice  under  the  former  loca- 
tion. We  thus  dispose  of  the  only  question 
which  could  be  held  to  raise  a  Federal  ques- 
tion. Upon  the  other  points  mode  as  to  the 
McWhirter  interest,  we  think  this  case  pre- 
sents no  Federal  question. 

The  contention  is  made  that  the  assess- 
ment work  required  by  9  2324,  Revised  Stat- 
utes, was  not  done  for  the  year  1698.  As 
pointed  out  by  the  supreme  court  of  Cali- 
fornia, |  2324  provides:  The  mine  "shall 
be  open  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been 
made,  provided  that  the  original  locators,  a 
their  heirs,  assigns,  or  legal *re preeentati vee,  f 
have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location."  The  trial 
Court  found  that  the  work  had  been  resumed 
before  the  attempted  adverse  location.  After 
reciting  the  conflict  of  testimony  in  the  trial 
court  as  to  whether  the  work  had  been  re- 
sumed within  the  meaning  of  the  statute, 
so  as  to  prevent  such  adverse  location,  the 
supreme  court  said:  "It  was  for  the  trial 
court  to  determine  this  conflict,  which  It 
has  done  by  the  finding  in  question,  and  its 
determination    is   conclusive   upon  this  np- 

In  thus  deciding,  the  supreme  court  of 
the  state  did  not,  within  the  meaning  of  f 
709  of  the  Revised  Statutes,  U.  8.  Comp. 
Stat  1901,  p.  576,  decide  any  right  of  Fed- 
eral origin  adversely  to  the  plaintiff  in  er- 
ror. It  simply  held  that  there  was  a  con- 
flict of  testimony  in  the  record  upon  this 
subject,  and  that  the  conclusion  of  the  court 
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below  upon  this  natter  of  fact  wsa  conclu- 
sive upon  the  Appellate  court.  This  doea 
not  amount  to  a  denial  of  a  Federal  right, 
concerning  which  the  plaintiff  in  error  had 
especially  tat  up  hie  claim  so  aa  to  give  the 
right  of  review  of  the  decision  of  the  state 
supreme  court  in  this  court  Dower  t.  Rich- 
ards, 161  U.  8.  668,  38  L.  od.  306,  14  Sup. 
Ct  Bap.  452,  and  eaaea  therein  cited. 

The  judgment  of  the  Supreme  Court  of 
California  is  affirmed. 


WILLIAM  Q.  MILLER. 

Navvy— extra  pay  — of  Bag  lieutenant  as 
aid  to  rear  admiral. 

1.  A  lieutenant  in  the  Navy,  assignee!  to 
duty  on  the  personal  staff  of  a  rear  admiral 
as  nag  lieutenant,  is  entitled  to  the  extra 

Ey  due  an  aid  of  the  rear  admiral,  al- 
ough  he  is  not  technically  designated  as 
an  aid  in  the  provisions  of  the  Navy  Reg- 
ulations og  1893,  i|  343-345,  authorizing 
each  selection,  and  although  such  regula- 
tions expressly  provide  for  the  selection  of 
junior*  to  this  nag  lieutenant  to  serve  as 
aids. 
Navy  —  longevity  pay. 

2.  Longevity  pay  of  a  naval  lieutenant 
Is  not  to  be  baaed  upon  hia  increased  allow- 
ance as  an  aid  to  a  rear  admiral,  under  the 
act  of  June  30,  1382  (22  Stat,  at  L.  118, 
chap.  254)',  providing  that  nueh  ony  shall 
be  computed  on  the  yearly  pay  of  the  grade. 

(No.  90.] 

Submitted  December  16,  1007.    Decided  Jan- 
uary 0,  1908. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  extra  pay, 
and  longevity  pay  baaed  upon  such  extra 
pay,  to  a  lieutenant  in  the  Navy,  assigned 
to  duty  on  the  personal  staff  of  a  rear  ad- 
miral as  flag  lieutenant.  Modified  by  dis- 
allowing longevity  pay  so  far  as  based  upon 
the  additional  pay,  and  as  so  modified  af- 

Bee  same  ease  below,  41  Ct.  CI.  400. 

The  facte  an  stated  in  the  opinion. 

Solicitor  General  Hoyt,  Assistant  Attor- 
ney General  Tan  Orsdel,  and  Mr.  John  Q. 
Thompson  for  appellant. 

Messrs.  George  A.  King  and  William  B. 
King  for  appellee. 

N 

*    *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  Is  an  action  in  the  court  of  claims, 
brought  by  William  G.  Miller,  a  lieutenant 
In  the  Navy,  and  who  served  as  flag  lieuten- 

•  V.  a.  Comp.  8t  1901,  p.  M. 


on  the  personal  staff  of  Sear  Admiral 
Kautx  from  July  1,  18S9,  to  March  2,  1900, 
for  which  period  he  claims  that  he  la  enti- 
tled to  recover  pay  at  the  additional  rate  of 
{200  a  year,  as  an  aid  to  the  rear  admiral, 
and,  secondly,  an  additional  sum  for  longev- 
ity Increase,  based  upon  this  additional  al- 
lowance. The  facte  were  found  by  the  court 
of  claims  and  judgment  rendered  in  favor  of 
the  claimant  upon  both  branches  of  his 
claim.  41  Ct.  CI.  400.  From  this  judgment 
the  United  States  appeals. 

It  is  the  contention  of  counsel  for  the  ap- 
pellee, claimant  below,  that  thia  case  is 
ruled  by  the  decision  of  this  court  in  United 
States  v.  Crosley,  190  U.  S.  327,  49  L.  ed. 
497,  26  Sup.  Ct.  Rep.  261,  upon  both 
branches. 

From  the  findings  of  fact,  it  appears  that 
the  claimant  was  a  lieutenant  in  the  Navy 
from  July  1,  1899,  to  March  2,  1000,  of 
more  than  fifteen  years'  service.  On  Octo- 
ber IS,  1898,  he  reported,  by  order  of  the 
Secretary  of  the  Navy,  to  Rear  Admiral 
Kautx,  commander  in  chief  of  the  Pacific* 
division.'for  such  duty  as  might  be  assigned* 
him  on  the  flagship.  On  that  day  he  was 
assigned  to  duty  on  the  personal  staff  of 
the  commander  in  chiet  as  flag  lieutenant, 
where  he  continued  to  serve  until  March  2, 


officers,  one,  the  claimant,  Miller,  designated 
as  flag  lieutenant,  and  the  other,  flag  sec- 
retary or  clerk. 

In  the  findings  of  fact  the  duties  of  the 
officers  constituting  the  personal  staff  are 
set  forth  in  a  letter  from  the  Secretary  ol 
the  Navy,  which  we  shall  have  occasion  to 
notice  later. 

The  claim  for  additional  pay,  as  aid  to 
Rear  Admiral  Kautz  was  predicated  upon 
99  1098  and  1261  of  the  Revised  Statutes, 
U.  8.  Comp.  Stat  1901,  pp.  807  and  893, 
providing  aids  to  major  generals,  and  fix- 
ing an  allowance  of  $200  a  year  in  addition 
to  the  pay  of  the  rank  of  such  aid,  and  the 
opening  clause  of  the  Navy  personnel  act 
of  March  8,  18S9  (30  Stat,  at  L.  1004,  chap. 
413,  U.  S.  Comp.  Stat.  1901,  p.  982),  giv- 
ing to  eonunissioned  officers  of  the  line  of 
the  Navy  and  of  the  Medical  and  Pay  Corps 
the  same  pay  and  allowances,  except  forage, 
as  are  or  may  be  provided  for  officer*  of 
corresponding  rank  in  the  Army.  These 
sections  of  the  statutes  were  considered  la 
United  States  v.  Crosley,  supra,  and  it 
was  held  that  the  allowance  of  extra  pay 
was  due  to  the  aid  of  the  rear  admiral, 
corresponding  to  the  extra  pay  allowed 
to  the  aid  of  the  major  general  in  the 
Army.  The  difference  in  this  respect  be- 
tween the  Crosley  Case  and  the  one  now 
under    consideration    is,   that   the  claimant 
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In  that  case  was  designated  as  an  aid,  while 
in  the  present  case  the  claimant  was  as- 
signed to  duty  on  the  personal  staff  of  the 
commander  In  chief  as  flag  lieutenant;  it 
is  therefore  claimed  that  he  Is  not  entitled 
to  the  extra  compensation  dne  only  to  an  aid 
to  the  rear  admiral.  This  argument  is 
predicated  on  fi  343,  344,  and  346  of  the 
regulations  of  the  government  of  the  Navy, 
1896,  which  are  as  follows: 

"See.  343.  The  chief  of  staff,  flag  lieuten- 
ant, clerk,  and  aids  shall  constitute  the 
personal  staff  of  a  flag  officer. 

"Sea  944.  (1)  A  flag  officer,  when  or- 
dered to  a  command  afloat,  may,  at  his  dis- 
g  eretion,  nominate  to  the  Secretary  of  the 
■  Navy  a  line  officer  not  above  the  rank  of 
lieutenant  to  serve  on  his  staff  as  flag  lien- 
tenant,  and  a  line  officer  not  above  the  Tank 
of  lieutenant,  junior  grade,  to  serve  as 
cleric. 

"(2)  The  flag  lieutenant,  in  addition  to 
his  other  duties,  shall  be  the  fleet  signal  of- 
ficer. 

"See.  346.  (I)  A  flag  officer  may  select 
any  officer  of  his  command  to  serve  as  flag 
lieutenant  or  clerk,  provided  his  grade  ac- 
cords with  the  rules  laid  down  in  article 
ML 

"(2)  He  may  also,  when  necessary,  select 
other  line  officers  junior  to  the  flag  lieu- 
tenant, to  serve  on  his  personal  staff  as 
aids,  but  shall  not  assign  naval  cadets  to 
such  duty."  Regulations  for  the  Govern- 
ment of  the  Navy  of  the  United  States, 
18M-07. 

It  is  the  contention  of  the  counsel  for 
the  government  that  this  language  clearly 
indicates  that  a  flag  lieutenant  on  the  staff 
of  a  rear  admiral,  designated  in  paragraph 
1,  I  346,  is  to  be  distinguished  from  aids 
junior  to  ths  flag  lieutenant  designated  in 
paragraph  2  of  the  section.  But  we  think 
It  would  be  giving  a  too  narrow  interpreta- 
tion of  the  purpose  of  Congress  to  give  naval 
officers  ths  same  pay  as  officers  of  corre- 
sponding rank  in  the  Army,  to  construe  this 
regulation  to  deny  such  pay  to  a  flag  lieu- 
tenant because  he  may  not  have  been  tech- 
nically designated  as  an  aid.  And,  taking 
the  regulation  literally,  it  does  not  neces- 
sarily follow  that  because  the  rear  admiral 
may  select  a  junior  to  the  flag  lieutenant  to 
serve  on  hrs  personal  staff  as  aid,  that  the 
one  designated  as  flag  lieutenant  or  clerk 
might  not  also  be  regarded  as  an  aid.  Be 
this  as  it  may,  we  think  the  statute  should 
be  construed  so  as  to  effect  the  purpose  of 
Congress,  and  that  a  determination  of  who 
are  aids  should  be  arrived  at  by  a  consid- 
eration of  the  nature  and  character  of  the 
duties  of  the  officers  constituting  the  per- 
sonal staff  of  a  flag  officer.     Referring  to 


the  letter  of  the  Secretary  of  the  Navy,  em- 
bodied in  the  finding  of  facta,  we  And: 

"As  in  the  case  of  a  general  officer  of  the 
Army,  these  officers,  including  the  flag  lieu-* 
tenant,  are,  in  every  acceptation  of  the-word,« 
aids  for  assisting  the  commander  In  chief  in 
the  performance  of  his  duties.  The  number 
of  officers  thus  assigned  is  limited  only  by 
the  actual  necessities  of  the  case.  In  very 
large  fleets,  where  the  staff  work  is  especial- 
ly heavy,  two  or  three  so-called  aids  may  be 
necessary  in  addition  to  the  flag  lieutenant 
and  the  secretary.  They  are  all,  from  flag 
lieutenant  to  the  lowest  aid  in  point  of  rank, 
aids  in  every  sense  of  the  term  to  the  flag  of- 
ficer. The  senior  aid  of  the  flag  officer  Is,  in 
ninety-nine  cases  out  of  a  hundred,  chosen  by 
the  flag  officer  personally  as  a  flag  lieutenant. 
The  term  'flag  lieutenant*  in  itself  by  no 
means  indicates  all  the  duties  which  the  of- 
ficer so  appointed  performs.  Different  flag 
officers  distribute  their  duties  among  the 
members  of  the  personal  staff  in  different 
ways.  Some  have  charge  of  one  thing,  or  set 
of  things,  another  has  charge  of  other 
things;  but,  from  time  immemorial,  in  oth- 
er naval  services  as  well  as  our  own,  it  has 
been  customary  to  term  the  senior  aid  of  ths 
flag  officer  the  'flag  lieutenant,'  because, 
from  time  immemorial  also,  that  aid  bus 
been  placed  In  charge,  as  one  of  his  duties 
only,  of  the  signal  work  of  the  fleet  or  squad- 
ron in  which  he  may  happen  to  be  serving, 

"It  will  be  seen  from  this  that  the  flag 
lieutenant  is  in  every  respect  the  aid,  pe- 
culiarly, of  the  flag  officer,  and  his  duties, 
in  comparison  with  those  of  an  aid  to  a  gen- 
eral officer,  more  nearly  conform  to  those 
performed  by  a  military  aid  than  do  those 
of  any  other  officer  on  the  personal  staff  of 
a  flag  officer." 

In  view  of  the  character  of  the  duties  thus 
required  of  a  flag  lieutenant,  who  is  to  all  in- 
tents an  aid  to  the  rear  admiral,  we  are  of 
opinion  that  the  court  of  claims  did  not  en 
in  its  decision  on  this  branch  of  the  case, 
that  the  claimant  was  entitled  to  the  in- 
creased pay  awarded  to  the  aid  of  a  major 
general,  at  the  rate  of  $200  a  yekr. 

As  to  the  contention  that  longevity  pay 
should  be  computed  on  the  whole  amount 
of  the  claimant's  pay,  including  this  allow- 
ance as  aid,  we  think  the  court  of  claims 
was  in  error.  Indeed,  there  is  a  strong  indi-g 
cation  in  the  opinion  of  the  learned 'judge* 
delivering  the  opinion  in  that  court  that 
this  allowance  would  not  have  been  made 
but  for  the  supposed  ruling  in  United  States 
v.  Crosley,  supra.  It  is  true  that  in  Croc- 
ley's  Case  the  longevity  pay,  as  computed, 
was  based  upon  the  $.200  additional  allow- 
ance on  account  of  services  as  aid,  but  the 
correctness  of  this  method  of  oomputatiom 
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was  not  disputed.  Two  questions  were  made 
In  that  cue:  First,  as  to  the  right  of  the 
claimant  to  the  extra  J200  allowed  to  the 
aid  of  a  major  general  in  the  Array;  sec- 
ond, aa  to  whether  he  waa  entitled  to 
"mounted  pay"  allowance  to  major  general*' 
aids.  Upon  well-settled  principles  the  case 
could  not  be  authority  for  a  point  neither 
made  nor  discussed  nor  directly  decided,  and 
only  incidentally  involved,  therein. 

Considering  the  question  as  one  of  first  im- 
pression, we  think  the  statute  makes  it  per- 
fectly plain  that  longevity  pay  U  not  to  be 
based  upon  the  increased  allowance  to  an 
aid.  The  Revised  Statutes,  |  1262,  U.  S. 
Comp.  Stat.  1001,  p.  806,  provides: 

There  shall  be  allowed  and  paid  to  each 
commissi  oiled  officer  below  the  rank  of  brig- 
adier general,  including  chaplains  and  others 
having  assimilated  rank  or  pay,  ten  per 
centum  of  their  current  yearly  pay  for  each 
term  of  five  years  of  service." 

In  the  case  of  United  States  v.  Tyler,  105 
U.  S.  244,  28  L.  ed.  98S,  this  court  held 
that  current  yearly  pay  upon  which  longevi- 
ty increase  was  to  be  computed  should  in* 
elude  previous  longevity  increases,  and  in 
United  States  v.  Mills,  107  U.  &  223,  40  L. 
ed.  732,  25  Sup.  Ct.  Rep.  434,  it  was  held 
that  the  10  per  cent  increase  upon  "pay 
proper"  of  the  compensation  of  officers  serv- 
ing beyond  the  continental  limits  should 
he  computed  upon  the  total  amount  which 
the  officer  was  entitled  to  receive  at  the  time 
of  such  service,  both  for  longevity  pay  and 
the  pay  provided  by  g  1261  of  the  Revised 
Statutes.'  But  we  have  to  deal  in  this  case 
with  the  statute  of  June  30,  1882  (22  Stat 
at  L.  118,  chap.  254,  U.  6.  Comp.  Stat.  1001, 
p.  806),  which  provides: 

"That  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  eighty-two,  the  ten  per 

*  centum   increase   for   length  of   service   al- 

•  lowed  to 'certain  officers  by  section  twelve 
hundred  and  sixty-two  of  the  Revised  Stat- 
utes shall  be  computed  on  the  yearly  pay  of 
the  grade  fixed  by  sections  twelve  hundred 
and  sixty-one  and  twelve  hundred  and  sev- 
enty-four of  the  Revised  Statutes." 

This  statute  was  doubtless  passed  to  pre- 
vent the  computation  of  longevity  pay  by 
compounding  previous  pay  for  that  purpose, 
which  had  the  effect  to  give  the  increase  on 
the  pay  of  the  grade,  and  also  on  the  previ- 
ous longevity  increase.  This  amendatory 
act  distinctly  limits  the  computation  of  in- 
crease pay  for  length  of  service  to  yearly 
pay  of  the  grade  or  rank  of  the  officer  en- 
titled thereto.  The  allowance  of  $200  a 
year  under  1  1261,  Revised  Statutes,  in  "ad- 
dition to  the  pay  of  his  rank,"  is  manifestly 
not  the  yearly  pay  of  the  grade.  The  pur- 
pose of  the  additional  allowance  la  to  com- 
pensate the  officer  during  the  time  he  is 
»U.  8.  Comp.  St.  woi.  p.  rat. 


designated  for  a  special  service  as  aid.  His 
longevity  pay  is  to  be  computed  on  the  year- 
ly pay  affixed  by  law  to  the  grade  or  rank 
to  which  the  officer  belongs. 

The  judgment  of  the  Court  of  Chums, 
based  upon  computation  of  longevity  pay 
upon  the  additional  allowance  for  pay  aa 
aid,  cannot  be  sustained,  in  view  of  the 
statutory  provision,  and  to  that  extent  the 
judgment  of  the  Court  of  Claims  must  be 
modified,  and,  as  so  modified,  affirmed. 


CHIN  TOW,  Appt, 

UNITED  STATES. 

Habeas   corpus  — la   Chinese   exclusion 

Habeas  corpus  should  be  granted  by  the 
Federal  courts  to  a  Chinese  person,  claiming 
to  be  a  citizen  of  the  United  States,  who 
has  arbitrarily  been  denied  such  a  hearing 


mand,  and  has  been  placed  in  custody  of  a 
steamship  company,  to  be  returned  to  China, 
pursuant  to  the  decisions  of  the  commissioner 
of  immigration  and  the  Department  of  Cons- 
meroe  and  Labor. 

[No.  78-1 

Submitted  December  13,  1S07.     Decided  Jan- 
uary 6,  1008. 


trict  of  California  to  review  an  order  deny- 
ing the  petition  for  a  writ  of  habeas  corpus 
in  behalf  of  a  Chinese  person  in  the  custody 
of  a  steamship  company  for  deportation. 
Reversed  with  directions  to  issue  the  writ 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Kvarta  for  appellant. 

Assistant   Attorney   General   Cooley   foe 
appellee. 

e 
*Mr.  Justice  Holm  en  delivered  the  opln-? 
ion  of  the  court : 

This  is  a  petition  for  habeas  corpus  by  a 
Chinese  person,  alleging  that  he  Is  detained 
unlawfully  by  the  general  manager  of  the 
Pacific  Mall  Steamship  Company  on  the 
ground  that  he  is  not  entitled  to  enter  the 
United  States.  The  petition  alleges  that 
the  petitioner  is  a  resident  and  citizen  of£ 
the  United 'States,  bom  in  San  Francisco* 
of  parents  domiciled  there,  but  it  discloses 
that  the  commissioner  of  immigration  at  the 
port  of  San  Francisco,  after  a  hearing,  de- 
nied his  right  to  land,  and  that  the  Depart- 
ment of  Commerce  and  Labor  affirmed  the 
decision  on  appeal.  The  petitioner  there- 
upon was  placed  in  custody  of  the  steam- 
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ship  company  to  1m  sent  to  China.  So  far 
the  cue  ii  within  Unitod  States  v.  Jn  Toy, 
198  U.  8.  263,  49  L.  ed.  1040,  2fi  Sap.  Ct 
Hep.  644,  and  the  petition  ni  dismissed 
for  want  of  jurisdiction  (presumably  on  the 
ground  of  that  decision),  as  sufficiently  ap- 
pears from  the  record,  the  reasons  assigned 
for  the  appeal,  and  the  order  allowing  the 
sama.  But  the  petition  further  alleges  that 
the  petitioner  was  prevented  by  the  officials 
of  the  commissioner  from  obtaining  testi- 
mony, including  that  of  named  witnesses, 
and  that  had  he  been  given  a  proper  oppor- 
tunity he  could  have  produced  overwhelm- 
ing evidence  that  he  was  bom  in  the  United 
States  and  remained  there  until  1904,  when 
he  departed  to  China  on  a  temporary  visit. 
Wo  do  not  scrutinise  the  allegations  as  If 
they  were  contained  in  a  criminal  indict- 
ment before  the  court  upon  a  special  demur- 
rer, but  without  further  detail  read  them 
as  importing  that  the  petitioner  arbitrarily 
was  denied  such  a  hearing,  and  such  an  op- 
portunity to  prove  his  right  to  enter  the 
country,  as  the  statute  meant  that  he 
should  have.  The  question  is  whether  he 
Is  entitled  to  a  writ  of  habeas  corpus  on 
such  a  case  m  that. 

Of  course.  If  the  writ  Is  granted,  the  first 
Issue  to  be  tried  Is  the  truth  of  the  allega- 
tions last  mentioned.  If  the  petitioner  was 
not  denied  a  fair  opportunity  to  produce  the 
evidence  that  he  desired,  or  a  fair  though 
summary  hearing,  the  ease  can  proceed  no 
farther.  Those  facts  are  the  foundation  of 
the  jurisdiction  of  the  district  court,  if  it 
has  any  jurisdiction  at  all.  It  must  not  be 
supposed  that  the  mere  allegation  of  the 
facts  opens  the  merits  of  the  case,  whether 
those  facts  are  proved  or  not.  And,  by 
way  of  caution,  we  may  add  that  jurisdic- 
tion would  not  be  established  simply  by 
■  proving  that  the  commissioner  and  the  De- 
•  pertinent  of  Commerce  and 'Labor  did  not 
accept  certain  sworn  statements  as  true, 
even  though  no  contrary  or  impeaching  tes- 
timony was  adduced.  But,  supposing  that 
It  could  ba  shown  to  the  satisfaction  of  the 
district  judge  that  the  petitioner  had  been 
allowed  nothing  but  the  semblance  of  a 
hearing,  as  we  assume  to  be  alleged,  the 
question  Is,  we  repeat,  whether  habeas 
corpus  may  not  be  used  to  give  the  peti- 
tioner the  bearing  that  ha  has  been  de- 
nied. 

The  statutes  purport  to  exclude  aliens 
only.  They  create  or  recognize,  for  pres- 
ent purposes  it  does  not  matter  which,  the 
right  of  dthtsne  outside  the  jurisdiction  to 
return  to  the  United  States,  If  one  alleg- 
ing himself  to  be  a  citizen  Is  not  allowed  a 
chance  to  establish  his  right  in  the  mode 
provided  by  those  statutes,  although  that 
mode  Is  intended  to  be  exclusive,  the  stat- 


utes cannot  be  taken  to  require  him  to  be 
turned  back  without  more.  The  decision 
of  the  Department  is  final,  but  that  Is  on 
the  presupposition  that  the  decision  was 
after  a  hearing  in  good  faith,  however  sum- 
mary in  form.  As  between  the  substan- 
tive right  of  citizens  to  enter  and  of  per- 
sons alleging  themselves  to  be  citizens  to 
have  a  chance  to  prove  their  allegation,  on 
the  one  side,  and  the  conclusiveness  of  the 
commissioner's  fiat,  on  the  other,  when  one 
or  the  other  must  give  way,  the  latter  must 
yield.  In  such  s,  case  something  must  be 
done,  and  it  naturally  falls  to  be  done  by 
the  courts.  In  order  to  decide  what,  we 
must  analyse  a  little. 

If  we  regard  the  petitioner,  as  in  Ju  Toy's 
Case  it  was  said  that  he  should  be  regarded, 
as  If  he  had  been  stopped  and  kept  at  the 
limit  of  our  jurisdiction  ( 198  U.  8.  263,  41 
L.  ed.  1044,  25  Sup.  Ct.  Bep.  644),  still  it 
would  be  difficult  to  say  that  he  was  not 
imprisoned,  theoretically  as  well  as  prac- 
tically, when  to  turn  him  back  meant  that 
be  must  get  into  a  vessel  against  his  wish 
and  be  carried  to  China.  The  case  would 
not  be  that  of  a  person  simply  prevented 
from  going  In  one  direction  that  he  da- 
sired  and  had  a  right  to  take,  all  others  be- 
ing left  open  to  him,  a  case  In  which  the 

'_es    were    not    unanimous    in    Bird    ▼. 
Jones,  7  Q.  B.  742.    But  we  need  not  specu- 
late  upon   niceties.     It   Is    true   that   the 
petitioner  gains  no  additional  right  of  en-JJ 
trance  by  being  allowed  to  pass  the'frontier* 

custody  for  the  determination  of  his  ease. 

it,  on  the  question  whether  he  is  wrongly 
imprisoned,  we  must  look  at  the  actual 
facts.  D«  facto  he  is  locked  up  until  car- 
ried out  of  the  country  against  his  will. 

The  petitioner  then  is  Imprisoned  for  de- 
portation without  the  process  of  law  to 
which  he  is  given  a  right.  Habeas  corpus  Is 
usual  remedy  for  unlawful  Imprison- 
ment. But,  on  the  other  hand,  as  yet  the 
petitioner  has  not  established  his  right  to 
enter  the  country.  He  is  imprisoned  only 
to  prevent  his  entry,  and  an  unconditional 
release  would  make  the  entry  complete 
without  the  requisite  proof.  The  courts 
must  deal  with  the  matter  somehow,  and 
there  seems  to  be  no  way  so  convenient 
as  a  trial  of  the  merits  before  the  judge. 
If  the  petitioner  proves  his  dtiienship,  a 
longer  restraint  would  be  illegal.  If  be 
fails,  the  order  of  deportation  would  re- 
main in  force. 

»  recur  in  closing  to  the  caution  stated 
at  the  beginning,  and  add  that,  while  it  Is 
not  likely,  It  Is  possible,  that  the  ofm-dal* 
misinterpreted  rule  6  as  restricting  the  right 
to  obtain  witnesses  which  the  petitioner  da- 
sired  to  produce,  or  rule  T,  commented  on 
fat  United  States  v.  Sing  Tuck,  1M  U.  S. 
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161,  160,  170,  48  L.  ed,  8X7,  621,  U  Sup. 
Ct.  Rep.  621,  M  giving  them  nm  control 
or  choice  m  to  the  witnesses  to  be  heard. 
But,  unless  and  until  it  Is  proved  to  the 
satin  faction  of  the  judge  that  a  hearing 
properly  so  called  was  denied,  the  merits 
of  the  ease  are  not  open,  and,  we  may  add, 
the  denial  of  a  hearing  cannot  be  estab- 
lished   by    proving   that   the   decision    was 

Order  reversed. 

Writ  of  habeas  corpus  to  issue. 

Mi.  Justice  Brewer  concurs  in  the  result. 


(108  U.  S.  1) 

FRANK  DE  L.  CARRINGTON,  PUT.  in  Err., 

UNITED  STATES. 

Officers  —  Army  officer  u  public  offi- 
cial—criminal  liability. 
The  acceptance  by  an  Army  officer  on  the 
active  list,  detached  to  command  a  bat- 
talion of  Philippine  scouts,  of  a  small  sum 
from  the  civil  government  of  the  Philip- 
pine Islands,  to  m  used  by  him  iu  connec- 
tion with  his  military  command  in  the  prep- 
aration and  display  of  an  exhibit  at  the 
Louisiana  Purchase  Exposition,  did  not  make 
him  a  civil  officer,  so  as  to  be  amenable  to 
P.  L  Pen.  Code,  art.  300,  punishing  the  falsi- 
fication of  a  public  document  by  a  public 


Argued   December   16,   1007.     Decided  Jan- 
uary 8,  1008. 

r  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judg- 
ment convicting  an  Army  officer  of  the  crime 
of  falsification  of  a  public  document  by  a 
public  official,  on  an  appeal  from  the  Court 
of  First  Instance  in  the  City  of  Manila,   Rs- 

The  facts  are  stated  in  the  opinion. 
Messrs.  Holmes  Conrad  and  R.  A.  Ball- 
inger  for  plaintiff  in  error. 

Solicitor  General   Hoyt  for  defendant  in 


*  "Mr.  Justice  Holme*  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  court  of  first  instance,  and,  on  appeal, 
by  the  supreme  court  of  the  Philippine  Is- 
lands, Of  the  crime  of  falsification  of  a  pub- 
lic document  by  a  public  official.  He  brings 
the  ease  here  by  writ  of  error,  setting  up 
rights  under  the  Constitution  and  statutes 
of  the  United  States  that  were  denied  by 
the  decision  below. 

The  complaint  alleges  that  the  plaintiff 


in  error  "being  then  and  there  a  public  of* 
ficial  of  the  United  States  civil  government 
of  the  Philippine  Islands,  to  wit,  a  duly  ap- 
pointed and  commissioned  major  of  the 
Pint  Infantry,  United  States  Army,  and 
the  duly  designated,  qualified,  and  acting 
commander  of  the  Provisional  Battalion  of 
the  Philippine  Scouts,  and  a  duly  appointed, 
qualified,  and  acting  disbursing  officer  for 
public  funds  of  the  said  United  States  civil 
government  of  the  Philippine  Islands,  ap- 
propriated on  account  of  said  Provisional 
Battalion  and  on  account  of  the  Louisiana 
Purchase* Exposition  at  St.  Louis,"  made  a* 
false  voucher  for  the  payment  of  770  pesos. 
The  plaintiff  in  error  denies  that  he  was 
a  public  official  within  the  meaning  of  the 
Philippine  Penal  Code,  art.  300,  or  that,  un- 
der the  act  of  March  3,  1883,  chap.  134,  22 
Stat,  at  L.  G67  (see  Rev.  Stat.  §  1222,  U.  S. 
Comp.  Stat.  1901,  p.  800;  Rev.  Stat,  g  I860), 
he  could  be,  while  he  remained  an  officer 
in  the  Army  on  the  active  list.  The  facts 
are  as  follows:  In  October,  1003,  the  plain- 
tiff in  error  wrote  a  letter  to  the  executive 
secretary  of  the  insular  government,  sug- 
gesting that,  as  the  Second  Battalion  of 
Philippine  Scouts  was  expected  to  take  part 
in  the  Louisiana  Purchase  Exposition,  it 
would  be  well  to  allow  the  writer,  with  his 
scouts,  to  put  up  a  model  administration 
building  of  native  materials  for  his  use,  at 
St.  Louis,  decorated  with  native  arms,  etc., 
and  estimating  that  he  could  do  this  work 
for  (3,000,  gold.  Governor  Taft  referred  bis 
letter  to  the  exposition  board,  recommend- 
ing the  project,  and  the  board  accepted  it. 
In  November  the  civil  commission  passed  a 
resolution,  authorizing  the  transfer  "to  the 
credit  of  Major  F.  L.  Carrington,  1st  United 
States  Infantry,  commanding  the  Provisional 
Battalion  of  Philippine  Scouts,  to  be  trans- 
ported to  St.  Louis  in  1904  in  connection 
with  the  Philippine  exhibit,"  the  sum  of 
$3,000,  "to  be  used  and  accounted  for  by 
Major  Carrington  in  the  construction"  of  a 
model  administration  building.  It  was  re- 
solved further  that  the  disbursing  officers 
of  the  Philippine  exposition  board  should 
deposit  to  the  credit  of  Major  Carrington 
the  further  sum  of  J5O0,  with  which  to 
pay  some  of  the  expenses  of  families  of 
scouts  allowed  to  accompany  them  to  St. 
Louis,  and  that,  on  the  approval  of  the 
resolutions  by  certain  officials,  the  civil  gov- 
ernor might  "designate  Major  Carrington  as 
disbursing  officer  to  receive  the  funds  men- 
tioned." The  resolutions  were  approved, 
and  Governor  Taft  in  the  same  month  ad- 
dressed a  letter  to  "Major  Frank  de  L.  Car- 
rington, 1st  U,  8.  Infantry,  commanding 
Provisional  Battalion  Philippine  Scouts," 
saying:  "You  ars  hereby  designated  to 
withdraw,  receive,  expend,  and  account  for. 
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•  the  funds"  above  mentioned,  '"to  be  ex- 
pended In  the  preparation  and  display  of  a 
econt  exhibit  at  the  Louisiana  Purchase  Ex- 
position, as  set  forth  in  said  resolution." 
These  are  ail  the  facta  that  are  supposed  to 
constitute  the  plaintiff  in  error  a  public 
official  within  the  Philippine  Penal  Code,  al- 
though, it  should  be  added,  that  in  signing 
the  false  document  he  added,  after  his  name, 
"Maj.  let  Infantry,  D.  0.;"  the  last  letters 
meaning;  It  may  be  presumed,  disbursing 
officer. 

At  this  time  the  plaintiff  In  error  was  an 
officer  of  the  Army  on  the  active  list,  de- 
tached to  command  %  battalion  of  Philippine 
scouts,  admitted  to  be  a  part  of  the  military 
establishment  of  the  United  States.  Leav- 
ing names  on  one  side,  what  happened  was 
that  he  received  83,500  from  civil  sources,  to 
be  used  by  him  in  connection  with  his  mili- 
tary command,  In  the  performance  of  duties 
incident  to  that  command.  On  the  face  of 
it  the  proposition  is  extravagant  that  the 
receipt  of  a  small  sum  to  be  spent  and  done 
with  forthwith  in  this  way  made  him  an  of- 
ficer of  the  civil  government,  notwithstand- 
ing the  source  from  which  It  came,  or  the 
fact  that  he  sent  his  accounts  to  the  same 
quarter.  An  office  commonly  requires  some- 
thing more  permanent  than  a  single  transi- 
tory act  or  transaction  to  call  It  Into  be- 
ing. The  letter  of  Governor  Taft  which 
designated  Major  Carrington  to  receive  the 
fund  say*  nothing  about  appointing  him 
si  dril  or  any  kind  of  officer,  nor  did  he 
qualify  as  one  In  any  way.  Be  was  ad- 
dressed by  Governor  Taft,  and  he  acted,  in 
his  military  capacity  and  under  his  mili- 
tary responsibility.  He  has  been  held  to 
that  responsibility  by  a  court-martial.  The 
only  color  for  an  additional  liability  is  in 
the  words  quoted  from  the  resolution  of 
the  civil  commission,  authorizing  the  civil 
governor  to  designate  Major  Carrington  ae 
disbursing  officer, — words  which  the  governor 
wisely  did  not  adopt, — and  in  the  fact  that 
the  plaintiff  in  error  gave  himself  that 
name.  It  is  unnecessary  to  Inquire  whether 
he  could  have  made  himself  a  civil  officer 
if  he  had  tried,  In  view  of  the  act  of  Con- 
gress absolutely  prohibiting  it.  Act  of 
.  March  3,  1883,  chap.  134,  22  Stat,  at  L.  S67. 

•  Ho  one  dreamedthat  he  was  attempting  it, 
and  if  he  could  have  succeeded  at  the  ex- 
pense of  his  place  In  the  Army,  under  Rev. 
Stat  |  1222,  D.  8.  Cbmp.  Stat.  1901,  p.  860, 
no  one  supposed  that  he  had  done  so,  but  he 
continued  In  his  military  command  undis- 
turbed. 

We  think  it  entirely  plain  that  the  ac- 
ceptance of  the  duty  of  spending  and  ae- 
counting  for  this  small  fnnd  did  not  amount 
to  holding  n  civil  office  within  the  statutes 
of  the  United  States.    We  see  no 


reason  to  believe  that  the  Philippine  Penal 
Code,  art.  300,  purports  or  attempts  to  reach 
a  case  like  that  of  the  plaintiff  in  error. 
The  provision  In  art.  401,  that,  for  this  pur- 
pose, everyone  shall  be  considered  ft  public 
official  who,  by  popular  election,  or  appoint- 
ment by  competent  authority,  takes  part  in 
the  exercise  of  public  functions,  does  not 
help  art.  300.  That  also  seems  to  eon- 
template  an  office  having  some  degree  of 
permanence.  But  however  that  may  be, 
the  plaintiff  in  error  was  performing  no 
public  function  of  the  civil  government  of 
the  Philippines;  he  waa  performing  mili- 
tary functions  to  which  the  civil  govern- 
ment contributed  a  little  money.  As  a 
soldier  he  was  not  an  official  of  the  Philip- 
pines, but  of  the  United  States.  If  the 
Philippine  legislation  attempted  to  add  to 
the  Immediate  responsibilities  of  the  soldier 
in  the  course  and  performance  of  his  duty 
under  the  paramount  authority  from  which 
that  legislation  derives  its  right  to  be,  we 
should  have  to  inquire  whether  we  could 
gather  from  any  act  of  Congress  the  inten- 
tion to  permit  what  might  become  the  in- 
strument of  dangerous  attacks  upon  its 
power.  It  Is  ft  wholly  different  question 
from  that  where  a  soldier,  not  in  the  per- 
formance of  his  duty,  commits  an  ordinary 
crime.  But  we  do  not  understand  the) 
Penal  Code  to  have  the  suggested  scope. 
Judgment  reversed. 

The  same  judgment  win  be  entered  in 
Nos.  224  and  226,  which  were  to  abide  the 
result  of  this  case. 


(SOT  U.  a.  set) 
ANHEUSER-BUSCH     BREWING     ASSO- 
CIATION, Appt, 

UNITED  STATES. 

Dnttns  —  drawback  —  Imported  oorkn 
need  in  exporting  bottled  beer. 
Imported  corks  used  in  bottling  beer  for 
Export  are  not  articles  manufactured  from 
imported  materials  within  the  meaning  of 
the  act  Of  October  1,  1890  (20  Stat,  at  L. 
017,  chap.  1244),  f  28,  allowing  a  drawback 
of  duties  on  such  articles  when  exported,  al- 
though such  corks  were  subjected  to  a  spe- 
cial treatment  after  Importation  to  make 
them  fit  for  the  purpose  intended. 

[No.  00.] 

Argued   Deoember   »,   1007.    Decided   Jan- 
uary 6,  1908. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  refusing  to  allow  a 
drawback  on  imported  corks  used  In  bottling 
beer  for  export  which  were  subjected  to  a  sps- 


.Google 


AHEBUSEB-BU8CH  BKEW.  ASSO.  v.  UNITED  STATES. 


eUI    treatment  after   their   importation    to 
make  them  lit  tor  the  purpose  Intended.  Af- 

See  same  cue  below,  41  Ct  CI.  88*. 

The  facia  are  atated  in  the  opinion. 

Hem.  L.  T.  MJchener  end  W.  W.  Dud- 
ley for  appellant 

Assistant  Attorney  General  Tan  Ondel 
tor  appellee. 

a 

>   *Mr.  Jnatiee  MoKeimn  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  tor  £27,000  tor  draw- 
backs on  corks  imported  from  Spain  and 
need  by  claimant  In  bottling  Its  beer,  and 
entered  for  the  benefit  of  drawback  upon 
exportation  under  |  29  of  tbe  act  of  Con- 
a  areas  entitled  "An  Act  to  Reduce  the  Reve- 
g  an*  and  Equalize  Dutlee  on  Imports  and 
•  for  Other  Purposes," "  approved   October    1, 
1800.    The  section  reads  as  follows: 

That  where  imported  materiale  on  which 
duties  hare  been  paid  are  need  in  the  manu- 
facture of  articles  manufactured  or  produced 
in  the  United  States,  there  shall  be  allowed 
on  the  exportation  of  sneh  articles  a  draw- 
back equal  in  amount  to  the  duties  paid  on 
the  materials  used,  leu  one  per  centum  of 
Bush  duties.  Provided,  that  when  the  arti- 
cles exported  are  made  in  part  from  do- 
mestic materials,  the  Imported  materials,  or 
the  parte  of  the  articles  made  from  such 
materials,  shall  so  appear  In  the  completed 
articles  that  the  quantity  or  measure  there- 
of may  be  ascertained.  And  provided  fur- 
ther, that  the  drawback  on  any  article  al- 
lowed under  existing  law  shall  be  continued 
at  the  rate  herein  provided.  That  the  Im- 
ported materiale  used  In  the  manufacture  or 
production  of  articles  entitled  to  drawback 
of  custom  duties  when  exported  shall,  In  all 
eases  where  drawback  of  duties  paid  on  such 
materials  is  claimed,  be  identified,  the  quan- 
tity of  such  materials  used  and  the  amount 
of  duties  paid  thereon  shall  be  ascertained, 
the  facts  of  the  manufacture  or  production 
of  such  articles  in  the  United  States  and 
their  exportation  therefrom  shall  be  deter- 
mined, and  the  drawback  due  thereon 
■ball  be  paid  to  the  manufacturer,  producer, 
or  exporter,  to  the  agent  of  either,  or  to  the 
parson  to  whom  such  manufacturer,  pro- 
ducer, exporter,  or  agent  shall  in  writing 
order  such  drawback  paid,  under  such  reg- 
ulations as  the  Secretary  of  the  Treasury 
shall  prescribe.''  [SB  Stat,  at  L.  61T,  chap. 
1244.] 

The  corks  In  question  were,  after  their 
Importation,  subject  to  a  special  treatment, 
which,  it  Is  contended,  caused  them  to  be 
articles  manufactured  in  the  United  States 
oi  "imported  materials"  within  the  mean- 
ing of  i  25.     The  court  of  claims  decided 


against  the  contention  and  dismissed  the  pe- 
tition.   41  Ct.  01  389. 

The  treatment  to  which  the  corks  were 
subjected  la  detailed  In  finding  3,  I 
In  the  margin.t 


t3.  That  while  said  acts  of  October  1, 
1800  (26  Stat,  at  L.  667,  chap.  1244),  and 
August  27,  1804  [28  Stat  at  L.  009,  chap. 
349],  and  July  24,  1867  [30  Stat,  at  L.  151, 
chap.  11,  U.  8.  Comp.  Stat  1901,  p.  1628), 
were  in  force  and  operation,  the  claimant 
herein,  being  engaged  in  the  regular,  ordi- 
nary, and  usual  course  of  its  business  afore- 
said, exported  from  the  United  States  a 
large  quantity  of  beer  brewed  and  manu- 
factured by  it,  which  exportation  thereof 
was  in  bottles  duly  corked  by  it  with  corks 
so  at  to  preserve  the  beer;  that  each  corks 
so  used  by  it  In  the  bottles  in  which  such 


corks  duty  had  been  paid  to  the  United 
States,  according  to  law,  at  the  rate  of  15 
cents  per  pound,  nnder  the  provisions  of 
paragraph  4IS  of  the  act  of  Congress  ap- 
proved July  24,  1897),  they  being  corks  over 
three  fourths  of  an  Inch  in  diameter,  meas- 
ured at  the  larger  end.  The  corks  so  im- 
ported from  Spain  were  subjected  to  treat- 
ment by  claimant. 

The  corks  so  used  by  the  claimant  in  ths 
making  and  shipment  of  its  export  beer  were 
corks  imported  into  this  country  from  Spain, 
where  they  were  cut  by  hand,  without  steam- 
ing. After  these  corks  were  received  try 
claimant  in  its  brewery  in  St  Louis,  add 
while  in  the  same  state  in  which  they  were 
imported  from  Spain,  they  were  carefully 
examined  and  all  that  were  not  At  for  use 
In  the  export  trade  were  rejected.  The  good 
ones  were  then  selected  and  assorted  accord- 
ing to  sizes,  and  were  branded  with  the  date, 
the  name  of  the  brewer,  the  name  of  the  beer, 
and  a  special  private  mark  to  show  what 
firm  the  cork  came  from.  All  this  was  done 
by  unskilled  labor. 

The  selected  corks  were  put  into  a  ma- 
chine, or  air  fan,  the  unpatented  invention 
of  a  man  in  the  employ  of  the  claimant,  and 
all  dust,  meal,  bugs,  and  worms  were  re- 
moved therefrom.  They  were  then  thorough- 
ly cleansed  by  washing  and  steaming,  re- 
moving the  tannin  and  germs  and  making 
the  cork  soft  and  elastic,  and  they  were  next 
exposed  to  blasts  of  air  in  a  machine,  the  un- 
patented invention  of  the  same  employee, 
until  they  were  absolutely  dry. 

Following  this,  they  were  put  for  a  few 
seconds  into  a  bath  of  glycerin  and  alcohol, 
the  proportions  of  which  are  a  trade  secret 
which  the  claimant  has  the  right  to  use,  and 
then  they  were  dried  by  a  special  system. 
This  bath  closed  up  all  the  seams,  holes, 
and  crevices,  and  gave  the  corks  a  coating 
which  prevented  the  beer  from  acquiring  a 
cork  taste.  The  corks  were  then  dried  by 
absorption  of  the  chemicals  that  had  cov- 
ered them.  If  the  corks  bad  been  used  with- 
out the  application  of  this  chemical  bath, 
the  bear  would  have  acquired  a  taste  of  cork 
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^    "In  opposition  to  the  Judgmst  of  the  court 
g  of  claims  counsel  have  submitted  many  defi- 

*  altions  of  "manufacture,"  botfaaw  a  noun  and 
a  verb,   which,   however  applicable  to  the 

<e  oases  in  which  they  were  need,  would  be, 

•  we  think,  extended  too  far»lf  made  to  cover 
the  treatment  detailed  in  finding  3  or  to  the 
corks  after  the  treatment.  The  word*  of  the 
statute  are  Indeed  so  familiar  in  use  and  of 
meaning  that  they  are  confused  by  attempts 
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at  definition.  Their  first  sense  m  used  to 
fabrication  or  composition, — a  new  article  to 
produced  of  which  the  imported  material 
constitutes  an  ingredient  or  part  When  we 
go  farther  than  this  in  explanation  we  are 
involved  in  refinements  and  in  impracticable 
niceties.  Manufacture  implies  a  change,  but 
every  change  is  not  manufacture,  and  yet 
every  change  In  an  article  is  the  result  of 
treatment,    labor,    and   manipulation.     But 


which  would  have  Injured  the  market  for 
it. 

The  whole  process  took  from  one  day  to 
three  days,  the  longest  part  of  it  being  the 
drying  after  the  chemical  bath. 

The  bath  made  it  easier  to  put  the  cork 
Into  the  bottle  and  take  it  out  The  pores 
and  apertures  of  the  cork  were  thoroughly 
closed  by  the  bath,  and  thus  the  escape  of 
the  gases  contained  in  the  beer  was  pre- 
vented. 

The  steaming  of  the  corks,  or  pasteuris- 
ing them,  destroyed  all  the  germs  in  them 
that  would  damage  or  spoil  the  beer,  if  they 
were  not  pasteurised.  This  pasteurising  also 
destroyed  the  yeast  that  might  have  been 
in  the  beer. 

If  the  corks  had  but  little  or  no  elasticity, 
and  did  not  fit  the  bottles  perfectly,  the  gas 
would  escape  while  the  beer  was  yet  in  the 
brewery,  or  In  transportation,  or  in  the 
place  of  market,  and  the  beer  would  be  flat, 
stale,  worthless,  and  unmarketable. 

When  the  corks  had  been  dried,  they  were 
soft,  elastic,  and  pliable,  free  from  all  for- 
eign substances  and  germs,  perfectly  air- 
tight, and  fitted  for  use  in  bottling  beer  for 
export.  They  were  next  taken  to  the  build- 
ing in  claimant's  brewery  which  was  used 
for  bottling  purposes,  where  they  were  again 
soaked  or  wetted  by  steaming  them  for  a 
short  time,  so  they  would  fit  snugly  and 
easily  in  the  bottles. 

The  bathing,  or  treatment  by  the  bath, 
and  the  washing  and  steaming  of  the  corks, 
were  all  done  by  skilled  labor. 

After  the  beer  had  been  put  in  the  bot- 
tles and  they  bad  been  corked,  the  filled 
bottles  were  put  in  a  large  vat,  where  they 
were  pasteurized  by  heating  to  the  right 
temperature  for  a  sufficient  length  of  time 
and  cooled  again.  If  the  corks  had  not  been 
treated  as  above  described,  the  carbonic- 
acid  gas  would  have  escaped  in  the  heating 
or  pasteurizing  process,  because  there  was  a 
powerful  gas  pressure  toward  the  cork  dur- 
ing all  that  process.  If  that  gas  had  es- 
caped, the  beer  would  have  become  fiat. 

The  corks,  so  treated  by  this  process  and 
put  in  the  bottles  of  beer,  could  only  be  re- 
moved therefrom  by  means  of  a  corkscrew  or 
other  Instrument  of  force,  which  removal 
would  damage  or  destroy  the  cork  so  it 
oould  not  be  used  afterwards  for  the  same 


The  hand-cut  corks  which  come  from 
Spain  have  all  been  cut  out  of  the  wood 
without  steaming  it  beforehand.  The  corks 
that  are  cut  in  the  United  States  are  evt  ■ 


from  the  wood  that  has  been  steamed  first, 
thus  depriving  them  of  much  of  their  elas- 
ticity. Because  the  Spanish  hand-cut  corks 
are  cut  without  having  been  steamed  in  the 
first  instance,  they  are  far  safer  and  better 
corks  to  be  made  for  and  used  in  battling 
export  beer  than  corks  cut  in  the  United 
States  after  being  steamed. 

Without  the  careful  selection  and  thor- 
ough treatment  of  corks,  beer  cannot  with 
safety  be  exported  from  the  United  States 
to  foreign  countries. 

When  the  corkwood  reaches  the  United 
States  it  is  steamed  in  order  to  get  an  in- 
crease volume  out  of  it  The  steaming  of 
the  oorkwood  makes  it  open  something  like 
a  sponge.  The  steaming  swells  the  cork,  and 
those  who  do  the  steaming  get  more  corks 
out  of  it,  but  how  much  more  does  not  ap- 
pear. But  the  steaming  takes  away  its  elas- 
ticity, and  the  cork  cut  after  steaming  is  not 
so  good  or  so  perfect  as  one  cut  from  the 
dry  wood  in  the  first  place. 

Corks  cut  after  steaming  will  shrink,  and 
that  fact  makes  them  inferior  corks.  Cork 
dealers  in  the  United  States  also  put  it 
through  various  treatments,  such  as  polish- 
ing' it  and  using  chemicals  to  make  it  look 
bright  and  have  a  good  color.  They  do  not 
attempt  to  close  up  the  pores  in  the  cork, 
nor  run  ft  through  machinery  to  Bbake  or 
wash  the  dust  or  impurities  out  of  It  They 
put  the  cork  on  the  market  as  the  machine 
cuts  it  after  it  has  been  steamed.  Corks  so 
cut  and  treated  in  the  United  States  would 
not  be  fit  for  use  in  the  exportation  of  beer, 
for  they  would  damage  the  beer  through  con- 
tact, and  much  stale  beer  would  result  from 
the  escape  of  the  carbonic-acid  gas  by  reason 
of  the  imperfect  corking,  and  the  beer  would 
not  be  marketable. 

In  the  manufacture  of  beer  for  export  to 
other  countries  it  was  necessary  to  destroy 
the  yeast  in  the  beer  to  prevent  second  fer- 
mentation and  the  consequent  ruin  of  the 
beer.  In  order  to  destroy  the  genus  of  yeast 
the  finished  beer  was  steamed  to  the  degree 
necessary  to  destroy  the  germs,  and  for  that 
purpose  the  beer  was  inclosed  securely  in  a 
vessel  to  prevent  the  escape  of  the  carbon  io- 
acid  gas,  and  of  all  such  vessels  a  bottle 
made  of  glass  was  and  is  the  one  best  adapt- 
ed to  the  purpose  aforesaid.  And  such 
steaming  was  also  necessary  to  the  perfect 
manufacture  of  beer  for  bottling,  and  to 
the  perfect  corking  thereof  it  was  essential 
and  necessary  that  the  cork  as  treated 
should  be  used  as  herein  described. 
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something  mora  Is  neoesssry,  as  set  forth 
ud  illustrated  In  Hartranft  T.  Wiegmann, 
121  U.  8.  809,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep. 
1240.  There  must  be  transformation ;  a  new 
and  different  article  must  emerge,  "luring  a 
distinctive  name,  character,  or  nee."  This 
cannot  be  said  of  the  corks  in  question.  A 
cork  put  through  the  claimant'!  process  is 
ftill  a  cork.  The  process  is  the  preparation 
of  the  encasement  of  the  beer,  and  assimi- 
lates this  case  to  Joseph  Schli  tz  Brewing  Co. 
t.  United  States,  181  U.  8-  684,  46  L.  ed. 
1013,  21  Sup.  Ct.  Rep.  740.  There  it  was 
H  contended  that  bottles  and  corks  in  which 
2  beer  is  bottled  and  exported  were  "imported 
*  materials  used  in  the  •manufacture"  of  such 
beer,  within  the  meaning  of  f  26.  And  It 
was  pointed  out — found  by  the  court  of 
claims—  that  the  process  of  manufacturing 
beer  for  exportation  was  different  from  the 
process  of  manufacturing  beer  for  domestic 
use,  and  the  materials  selected  with  greater 
eare,  in  order  that  the  bottled  product  might 
preserve  purity  under  the  conditions  of 
transportation  and  change  of  climate.  The 
process  was  detailed  at  length.  It  was  de- 
cided, however,  that  such  special  process 
and  treatment  did  not  make  the  bottles  and 
corks  component  parts  of  the  beer  when  ex- 
ported, as  it  was  instated  they  were.  It  is 
true  that  It  was  not  contended  in  that  case, 
as  it  la  in  this,  that  the  corks  or  the  bot- 
tles were  articles  manufactured  In  the 
United  Btatea  of  imported  materials  by  rea- 
son of  the  special  treatment  to  which  they 
had  been  subjected,  making  them  better  or 
necessary  for  their  purpose.  That  such  a 
contention  was  possible  under  the  statute 
did  not  occur  to  the  brewing  company.  It 
does  not  appear  in  the  statement  of  the  case 
that  the  corks  were  subjected  to  any  treat- 
ment, and  appellant  denies  the  application 
of  the  case  by  saying  that  "the  corks  were 
not  put  through  any  process  of  manufacture 
whatever."  And  yet  it  must  have  been  nec- 
essary then,  as  the  court  of  claims  has  found 
ft  to  be,  that,  'without  the  careful  selection 
and  thorough  treatment  of  corks,  beer  can- 
not with  safety  be  exported  from  the  United 
States  to  foreign  countries."  Of  course  the 
views  of  a  litigant  of  his  rights  under  a 
statute  are  not  an  absolute  test  of  the 
views  of  a  litigant  In  another  ease,  but  the 
Sehlftx  Brewing  Case  was  one  which  may 
he  supposed  to  have  brought  to  consideration 
•very  practicable  and  legal  problem  under 
the  statute,  and  if  a  cork  by  special  treat- 
ment ceases  to  be  a  cork  and  becomes  an 
article  manufactured  of  cork,  the  change  and 
the  legal  effect  of  it  would  hare  thrust 
themselves  upon  the  notice  of  somebody. 
But  passing  this,  there  is  force  in  the  con- 
tention of  the  United  States  that  the  expor- 
tation were  not  of  corks  or  bottles,  but  of 


beer,   and   therefore  not   articles   exported 
within  the  meaning  of  I  25,  entitled  to  i, 
drawback.     This  phase  of  the  case— Indeed  5 
ail 'phases  of  it— Is  ably  dealt  with  in  the* 
opinion  of  the  court  of  claims,  and  It  would 
be  unnecessary  repetition  to  go  over  the  ar- 
gument or  to  review  the  cases. 
Judgment  affirmed. 


,     (3OT  U.  8.  664) 

HENRY  WINTERS,  John  W.  Acker,  Chris 
Cruse,  Agnes  Downs,  et  aL,  Appta, 

UNITED  STATES. 

Appeal  —  necessary  parties. 

1.  All  the  defendants  named  in  a  bill  to 
enjoin  the  diversion  of  water  need  not  join 
in  an  appeal  from  a  decree  granting  a  per- 
manent injunction,  where  the  bill  doe*  not 
necessarily  imply  concert  of  action  or  union 
of  interest,  and  the  answer  is  joint  and  sev- 
eral, and  in  effect  avers  separate  rights,  in- 
terests, and  action  on  the  part  of  the  de- 
fendants. * 

Appeal  — necessary  parties  —  defaulting; 
defendants. 

2.  Those  defendants  In  a  suit  to  enjoin 
the  diversion  of  water  who  hare  defaulted, 
and  against  whom  a  decree  pro  emfetto  has 
been  entered,  are  not  necessary  parties  to 
an  appeal  from  a  decree  granting  a  p 
nent  injunction  taken  by  the  answerii 
fendante,  who  justified  by  counter  i 
and  submitted  those  rights  for  judgment 
Indians  —  cession  of  lands  to  the  United 

Btatea    —    reservation     of     Irrigation 
rlfhta. 

3.  A  reservation  of  the  waters  of  Milk 
river  for  irrigation  purposes  in  favor  of  the 
Indiana  on  the  Fort  Belknap  Reservation 
will  be  implied  from  the  agreement  of  May 
1,  1888  (25  Stat,  at  L.  113,  chap.  213),  by 
which  the  Indians,  having  the  right  to  oc- 
cupy and  use  a  large  tract  of  arid  lands, 
ceded  to  the  United  States  all  those  lands 
except  a  small  tract  set  apart  as  such  reser- 

Indlans  —  reservation  of  Irrigation 
rights  In  cession  to  United  States  — 
admission  of  state  as  repeal. 

4.  The  reservation  of  the  waters  of  Milk 
river  for  Irrigation  purposes,  implied  in  fa- 
vor of  the  Indians  on  the  Fort  Belknap  Res- 
ervation from  the  agreement  of  May  1,  1888, 
In  which  the  Indians  ceded  to  the  United 
States  all  their  lands  except  a  small  tract 
set  apart  as  such  reservation,  was  not  re- 
pealed by  the  admission  of  Montana  into 
the  Union  by  the  act  of  February  22,  1880. 
on  an  equal  footing  with  the  original  states. 


[No.    168.] 


.  Note.— For  e 


s  In  volnt,  see  vet,  a,  Oeat  Dig.  Aaaeal  sad  Error,  ft  17*8-1! 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Mon- 
tana, enjoining  a  diversion  of  tha  waters  of 
Milk  river.    Affirmed. 

Bee  same  cut  below,  78  0.  0.  A.  MB,  148 
red.  084. 

g  Statement  by  Sir.  Justice  McKenna: 
■  'This  suit  was  brought  by  tha  United 
States  to  restrain  appellants  and  others 
from  constructing  or  maintaining  dams  or 
reservoir*  on  the  Milk  river  in  the  state  of 
Montana,  or  In  any  manner  preventing  the 
water  of  the  river  or  its  tributaries  from 
flowing  to  the  Fort  Belknap  Indian  Reser- 

An  Interlocutory  order  waa  granted,  en- 
Joining  tha  defendants  in  the  suit  from  In- 
terfering in  any  manner  with  the  nee  by 
the  reservation  of  5,000  inches  of  the  wa- 
ter of  the  river.  The  order  waa  affirmed  by 
the  circuit  court  of  appeals.  74  0.  C.  A. 
flW,  14S  Fed.  740.  Upon  the  return  of  the 
case  to  the  circuit  court,  an  order  was  taken 
pro  confeiso  against  five  of  tha  defendants. 
The  appellants  filed  a  joint  and  several  an- 
swer, upon  which  and  the  hill  a  decree  waa 
entered  making  the  preliminary  injunction 
permanent.  The  decree  was  affirmed  by  the 
circuit  court  of  appeals.  78  C.  C.  A.  S4fl, 
148  Fed.  084. 

The  allegations  of  the  bill,  so  far  as  nec- 
essary to  state  them,  are  as  follows:  On 
the  1st  day  of  Hay.  1888,  a  tract  of  land, 
the  property  of  the  United  States,  was  re- 
served and  set  apart  "as  an  Indian  reser- 
vation as  and  for  a  permanent  home  and 
abiding  place  of  the  Gros  Ventre  and  As- 
amiboine  bands  or  tribes  of  Indians  In  the 
state  (then  territory)  of  Montana,  desig- 
nated and  known  as  the  Fort  Belknap  In- 
dian Reservation."  The  tract  has  ever  since 
been  used  as  an  Indian  reservation  and  as 
the  home  and  abiding  place  of  the  Indians. 
Its  boundaries  were  fixed  and  defined  as 
follows: 

"Beginning  at  a  point  In  the  middle  of 
the  main  channel  of  Milk  river,  opposite  the 
mouth  of  Snake  creek;  thence  due  south  to 
a  point  due  west  of  the  western  extremity 
of  the  little  Rocky  mountains;  thence  due 
east  to  the  crest  of  said  mountains  at  their 
western  extremity,  and  thence  following  the 
southern  crest  of  said  mountains  to  the 
eastern  extremity  thereof;  thence  in  a 
northerly  direction  in  a  direct  line  to  a 
point  In  the  middle  of  the  main  channel  of 
Milk  river  opposite  the  mouth  of  People's 
creek;  thence  up  Milk  river,  in  the  middle  of 
the  main  channel  thereof,  to  the  place  of 
beginning.'* 

Milk    river,   designated   as   the   northern 


boundary  of  the*  reservation,  Is  a  non- • 
navigable  stream.  Large  portions  of  the 
lands  embraced  within  the  reservation  are 
well  fitted  and  adapted  for  pasturage  and 
the  feeding  and  grazing  of  stock,  and  since 
the  establishment  of  the  reservation  the 
United  States  and  the  Indians  have  had 
and  nave  large  herds  of  cattle  and  large 
numbers  of  horses  grazing  upon  the  land 
within  the  reservation,  "being  and  situate 
along  and  bordering  upon  said  Milk  river." 
Other  portions  of  the  reservation  are 
"adapted  for  and  susceptible  of  farming 
and  cultivation  and  the  pursuit  of  agri- 
culture, and  productive  in  the  raising  there- 
on of  grass,  grain,  and  vegetables,"  but  such 
portions  are  of  dry  and  arid  character,  and, 
in  order  to  make  them  productive,  require 
large  quantities  of  water  for  the  purpose  of 
irrigating  them.  In  1889  the  United  State* 
constructed  houses  and  building*  upon  the 
reservation  for  the  occupancy  and  residence 
of  the  officers  in  charge  of  it,  and  such  of- 
ficer* depend  entirely  for  their  domestic, 
culinary,  and  irrigation  purpose*  upon  the 
water  of  the  river.  In  the  year  1889,  and 
long  prior  to  the  acts  of  the  defendants 
complained  of,  the  United  States,  through 
It*  officer*  and  agent*  at  the  reservation, 
appropriated  and  took  from  the  river  * 
flow  of  1,000  miners*  inches,  and  conducted 
It  to  the  buildings  and  premises,  used  the 
same  for  domestic  purposes  and  also  for  the 
irrigation  of  land  adjacent  to  the  buildings 
and  premises,  and  by  the  use  thereof  raised 
crops  of  grain,  grass,  and  vegetables.  After- 
wards, but  long  prior  to  the  acta  of  the  de- 
fendants complained  of,  to  wit,  on  the  Sth 
of  July,  1898,  the  Indians  residing  on  the 
reservation  diverted  from  the  river  for  the 
purpose  of  irrigation  a  flow  of  10,000  miners' 
inches  of  water  to  and  upon  divers  and  ex- 
tensive tracts  of  land,  aggregating  in 
amount  about  30,000  acres,  and  raised  upon 
said  lands  crops  of  grain,  grass,  and  vege- 
tables. And  ever  since  1B89  and  July,  1808, 
the  United  States  and  the  Indian*  have  di- 
verted and  used  the  waters  of  the  river  in 
the  manner  and  for  the  purposes  mentioned, 
and  the  United  States  "has  been  enabled  by 
means  thereof  to  train,  encourage,  and  ac-^. 
custom  large  number*  of  Indians  residing* 
upon  the  said 'reservation  to  habits  of  in-* 
dustry  and  to  promote  their  civilization  and 
improvement.''  It  is  alleged  with  detail 
that  all  of  the  waters  of  the  river  are  neces- 
sary for  all  those  purpose*  and  the  purposes 
for  which  the  reservation  was  created,  and 
that  In  furthering  and  advancing  the  civili- 
sation and  improvement  of  the  Indians,  and 
to  encourage  habits  of  industry  and  thrift 
among  them,  it  is  essential  and  necessary 
that  all  of  the  waters  of  the  river  Bow 
down  the  channel  uninterruptedly  and  mv 
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ilrafntahed  la  quantity  and  undeteriorated 
in  quality. 

It  U  alleged  that,  "notwithatanding  the 
riparian  and  other  right*"  of  the  United 
Statea  and  the  Indiana  to  the  uninterrupted 
Sow  of  the  waters  of  the  river,  the  de- 
fendants, in  the  year  1900,  wrongfully  en- 
tered upon  the  river  and  it*  tributaries 
above  the  points  of  the  diversion  of  the 
waters  of  tha  river  by  the  United  States 
and  tha  Indiana,  built  large  and  substan- 
tial dams  and  reservoirs,  and,  by  means  of 
canals  and  ditches  and  water  ways,  have  di- 
verted the  water*  of  the  river  from  it* 
channel,  and  have  deprived  the  United 
States  and  the  Tndi»wa  of  the  use  thereof. 
And  this  diversion  of  the  water,  it  is  al- 
leged, has  continued  until  the  present  time, 
to  the  irreparable  injury  of  the  United 
States,  for  which  there  la  no  adequate  rem- 
edy at  law. 

The  allegations  of  the  answer,  so  far  a* 
material  to  the  present  controversy,  are  as 
follows:  That  the  lands  of  the  Fort  Eel- 
knap  Reservation  were  a  part  of  a  much 
larger  area  in  the  state  of  Montana,  which, 
by  an  act  of  Congress,  approved  April  IS, 
187*  [18  Stat  at  L.  88,  ehap.  »6],  was  set 
apart  and  reserved  for  the  occupation  of  the 
Oros  Ventre,  Fiegan,  Blood,  Blackfeet,  and 
River  Crow  Indians,  but  that  the  right  of 
the  Indiana  therein  "was  the  bare  right  of 
the  use  and  occupation  thereof  at  the  will 
and  sufferance  of  the  government  of  the 
United  States."  That  the  United  States, 
for  the  purpose  of  opening  for  settlement  a 
large  portion  of  such  area,  entered  into  an 
agreement  with  the  Indians  composing  said 
tribes,  by  which  the  Indians  "ceded,  sold, 
transferred,  and  conveyed"  to  the  United 
—  States  all  of  the  lands  embraced  In  said 
fiarea,  except  Fort  Belknap  Indian  Reserva- 
*  tion,*desoribed  Is  the  bill.  This  agreement 
was  ratified  by  an  act  of  Congress  of  May 
I,  1888  [25  Stat  at  L.  113,  ehap.  213],  and 
thereby  the  lands  to  which  the  Indians'  title 
was  thus  extinguished  became  a  part  of  the 
public  domain  of  the  United  States  and 
subject  to  disposal  under  the  various  land 
laws,  "and  it  was  the  purpose  and  inten- 
tion of  the  government  that  the  said  land 
should  be  thus  thrown  open  to  settlement, 
to  the  end  that  the  same  might  be  settled 
upon.  Inhabited,  reclaimed,  and  cultivated, 
and  communities  of  civilized  persons  be  es- 
tablished thereon." 

That  the  individual  defendants  and  the 
'  stockholders  of  the  Matheaon  Ditch  Com- 
pany and  Cook's  Irrigation  Company  were 
qualified  to  become  settlers  upon  the  publie 
land  and  to  acquire  title  thereto  under  the 
homestead  and  desert  land  laws  of  the 
United  States.  And  that  said  corporations 
were  organized  and  exist  under  the  laws  of 
Montana  for  the  purpose  of  supplying  to 
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their  said  stockholders  the  water  of  Milk 
river  and  its  tributaries,  to  be  used  by  them 
In  the  irrigation  of  their  lands. 

That  the  defendant  the  Empire  Cattle 
Company  Is  a  corporation  under  the  laws  of 
Montana,  was  legally  entitled  to  purchase, 
and  did  purchase,  from  those  who  were 
qualified  to  acquire  them  under  the  desert 
and  homestead  land  laws  of  the  United 
States,  lands  on  the  Milk  river  and  its 
tributaries,  and  is  now  the  owner  and  hold- 
er thereof. 

That  the  defendants,  prior  to  the  6th  day 
of  July,  1898,  and  before  any  appropriation, 
diversion,  or  use  of  the  waters  of  the  river 
or  its  tributaries  was  made  by  the  United 
States  or  the  Indians  on  the  Fort  Belknap 
Reservation,  except  a  pumping  plant  of  the 
capacity  of  about  2S0  miners'  inches,  with* 
out  having  notice  of  any  claim  made  by  the 
United  States  or  the  Indians  that  there  was 
any  reservation  made  of  the  waters  of  the 
river  or  its  tributaries  for  use  on  said 
reservation,  and  believing  that  all  the  wa- 
ters on  the  lands  open  for  settlement  as 
aforesaid  were  subject  to  appropriation  un- 
der the  laws  of  the  United  States  and  the™ 
laws,  decisions,  rulings,  and  customs  •  of  i? 
the  state  of  Montana,  in  like  manner  aa 
water  on  other  portions  of  the  public  do- 
main, entered  upon  the  public  lands  in  the 
vicinity  of  the  river,  made  entry  thereof 
at  the  United  States  land  office,  and  there- 
after settled  upon,  improved,  reclaimed,  and 
cultivated  the  same  and  performed  all 
things  required  to  acquire  a  title  under 
the  homestead  and  desert  land  laws,  made 
due  proof  thereof,  and  received  patents  con- 
veying to  them,  respectively,  the  lands  In 
fee   simple. 

That  all  of  said  lands  are  aituated  with- 
in the  watershed  of  the  river,  are  riparian 
upon  tha  river  and  its  tributaries,  but  are 
arid  and  must  be  irrigated  by  artificial 
is  to  make  them  inhabitable  and  capa- 
ble of  growing  crops. 

That  for  the  purpose  of  reclaiming  the 
lands,  and  acting  under  the  laws  of  the 
United  States  and  the  laws  of  Montana, 
the  defendants,  respectively,  posted  upon 
the  river  and  its  tributaries,  at  the  points 
of  intended  diversion,  notices  of  appropria- 
tion, stating  the  means  of  diversion  and 
place  of  use,  and  thereafter  filed  in  the  of- 
fice of  the  clerk  and  recorder  of  the  county 
wherein  the  lands  were  situated  a  copy  of  tha 
notices,  duly  verified,  and  within  forty 
days  thereafter  commenced  the  construc- 
tion of  ditches  and  other  Instrumentali- 
ties, and  completed  them  with  diligence, 
and  diverted,  appropriated,  and  applied  to 
a  beneficial  use  more  than  5,000  miners' 
inches  of  the  waters  of  the  river  and  its 
tributaries,  or  120  cubic  feet  per  second,  ir- 
rigating  their   lands    and   producing   hay. 
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fend&nt  corporations  bave  expanded  many 
thousands  of  dollar*  in  constructing  dams, 
ditches,  and  reservoirs,  and  in  improving 
•aid  lands,  building  fences  and  other  utruc- 
tores,  establishing  schools,  and  constructing 
highways  and  other  Improvements  usually 
bad  and  enjoyed  in  a  civilised  community, 
and  that  the  only  supply  of  water  to  Irri- 
gate the  lands  is  from  Milk  river.  If  de- 
fendants are  deprived  of  the  waters  their 
lands  cannot  be  successfully  cultivated,  and 
they  will  become  useless  and  homes  ean- 
not  be  maintained  thereon. 
g  That  there  are  other  lands  within  the 
•  watershed  of  the-Millc  river  and  its  tribu- 
taries, and  dependent  upon  its  waters  for 
Irrigation,  upon  which  large  numbers  of  per- 
sons have  settled  under  the  land  laws  of 
the  United  States,  and  are  irrigating  and 
cultivating  the  same  by  mean*  of  said 
waters,  and  have  assisted  the  defendant* 
"In  establishing  a  civilized  eommunfty  in 
aafd  country  and  In  building  and  maintain- 
ing churches,  schools,  villages,  and  other 
element*  and  accompaniments  of  dvillza- 
tion;  that  said  communities  conaiit  of  thou- 
sands of  people,  and,  if  the  claim  of  the 
United  States  and  the  Indians  be  main- 
tained, the  land*  of  the  defendant*  and 
the  other  settlers  will  be  rendered  value- 
less, the  said  communities  will  be  broken 
up,  and  the  purpose  and  object  of  the  gov- 
ernment In  opening  said  land*  for  settle- 
ment will  be  wholly  defeated." 

It  is  alleged  that  there  are  a  large  num- 
ber of  springs  on  the  reservation  and  sev- 
eral streams  from  which  water  can  be  ob- 
tained for  stock  and  irrigation  purposes, 
and  particularly  these:  People  creek,  flow- 
ing about  1,000  inches  of  water;  Big  Horn 
creek,  flowing  about  1,000  inches;  Lodge 
Pole  creek,  flowing  about  600  inches  of  wa- 
ter; Clear  creek  flowing  about  800  inches. 
That  all  of  the  waters  of  these  streams  can 
be  made  available  for  use  upon  the  reser- 
vation, and  that  It  was  not  the  intention 
of  the  government  to  reserve  any  of  the  wa- 
ters of  Milk  river  or  Ha  tributaries.  That 
the  respective  claims  of  the  defendants  to 
the  waters  of  the  river  and  it*  tributaries 
are  prior  and  paramount  to  the  claim*  of 
the  United  States  and  the  Indiana,  except 
as  to  260  inches  used  in  and  around  the 
agency  building*,  and  at  all  times  there  has 
been  sufficient  water  flowing  down  the  river 
to  more  than  supply  these  260  Inches. 

And  ft  is  again  alleged  that  the  waters 
of  the  river  are  indispensable  to  defendants, 
are  of  the  value  of  more  than  8100,000  to 
them,  and  that  If  they  are  deprived  of  the 
waters  "their  land*  will  be  ruined,  It  will 
b*  necessary  to  abandon  their  home*,  and 


they  will  be  greatly  and  Irreparably  dam- 
aged, the  extent  and  amount  of  which  dam-  m 
age  cannot  now  be  estimated,  but  will  great-  £ 
ly  exceed  8100,000,"  and  that  they  wilfbe? 
wholly  without  remedy  If  the  claim  of  the 
United  States  and  the  Indian*  be  sustained. 

Messrs.  Edward  O.  Day  and  James  A. 
Walsh  for  appellants. 

Assistant  Attorney  General  Sanford,  As- 
sistant Attorney  General  Van  Orsdel,  So- 
licitor General  Hoyt,  and  Mr.  A.  C.  Camp- 
bell for  appellee.  * 
•  Mr.  Justice  HcKenna  delivered  the  opin-* 
ion  of  the  court: 

A  question  of  jurisdiction  Is  presented  by 
the  United  States.  Five  of  the  defendants 
named  In  the  bill  failed  to  answer  and  a  de- 
cree pro  oonf  otto  was  taken  against  them.  Ths 
other  defendants,  appellant*  here,  after  the 
affirmance  by  the  circuit  court  of  appeal* 
of  the  Interlocutory  injunction,  filed  a  joint 
and  several  answer.  On  this  answer  and 
tbe  bill  the  case  was  heard  and  a  decree 
entered  against  all  of  the  defendant*.  Front 
that  decree  tbe  appellants  here  appealed  to 
the  circuit  court  of  appeals  without  joining 
therein  the  other  five  defendants.  The  con- 
tention is  that  the  circuit  court  of  appeal* 
had  no  jurisdiction  and  that  this  court  ha* 
none,  because  ths  five  defaulting  defendants 
such  interest  in  the  ease  and  decree 
that  they  should  have  joined  in  the  appeal, 
proceeding*  should  hava  been  taken 
against  them  in  the  nature  of  summons  and 
iveranoe  or  Its  equivalent. 

Ths  rule  which  require*  the  parties  to  a 
judgment  or  decree  to  Join  in  an  appeal  or 
writ  of  error,  or  be  detached  from  the  right 
ome  proper  proceeding,  or  by  their  re- 
nunciation, is  firmly  established.!    But  the 


tWilliams  v.  Bank  of  United  States,  11 
Wheat  414,  6  L.  ed.  608;  Owing*  v.  Kin- 
cannon,  7  Pet  809,  8  L.  ed.  727;  Wilson  v. 
life  4  F.  Ins.  Co.  12  Pet  140,  9  L.  ed.  1032; 
Mussina  v.  Cavazoa,  S  Walt.  356,  18  L.  ed. 
810;  Masterson  v.  Herndon  (Masterson  v. 
Howard)  10  Wall.  410,  19  L.  ed.  063;  Hamp- 
ton v.  Rouse,  18  Wall.  187,  20  L.  ed.  698; 
Simpson  v.  Greeley,  20  Wall.  152,  22  L.  ed. 
338,  Feibebnan  v.  Packard,  108  U.  8.  14, 
27  L.  ed.  634,  1  Sup.  Ct  Rep.  138;  Bstis  v. 
Trabue,  123  U.  S.  226,  280,  82  h.  ed.  437, 
438,  B  Sup.  Ct  Rep.  66;  Mason  v.  United 
States,  136  U.  8.  681,  34  L.  ed.  545,  10  Sup. 
Ct  Rep.  1002;  Dolan  v.  Jennings,  189  U.  B. 
386,  36  L.  ed.  817,  11  Sup.  Ct  Rep.  684; 
Hardee  v.  Wilson,  146  U.  S.  170,  36  L.  ed. 
933,  13  Sup.  Ct  Rep.  89 ;  Inglehart  v.  Stans- 
bury,  161  U.  8.  68,  88  L.  ed.  76,  14  Sup.  Ct 
Rep.  837 ;  Davis  v.  Mercantile  Trust  Co.  189 
U.  S.  690,  38  I/,  ed.  868,  14  Sup.  Ct  Rep, 
693;  Beardsley  v.  Arkansas  A  L.  R,  Co.  158 
U.  a  123,  127,  39  L.  ed.  919,  921,  16  Sup. 
Ct  Rep.  766;  Wilson  v.  Klesel,  164  U.  S. 
248,  41  L  ed.  422,  17  Sup.  Ct  Rep.  124. 
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the  rule  only  Applies  to  joint  judgment*  or 

£  decrees,  t  In  other  words,  when  the  inter- 
IP  eat  of  a -defendant  is  separate  from  that  of 
other  defendant!  he  may  appeal  without 
them.  Does  the  ease  at  bar  ooiue  within 
the  rnlet  The  bill  does  not  distinguish  the 
sets  of  the  defendants,  but  it  does  not  nec- 
essarily imply  that  there  was  between  them, 
In  the  diversion  of  the  waters  of  Milk  river, 
eoncert  of  action  or  union  of  interest.  The 
answer  to  the  bill  is  joint  and  several,  and 
in  affect  avers  separate  rights,  interests, 
and  action  on  the  part  of  the  defendants. 
In  other  words,  whatever  rights  were  assert- 
ed or  admission  of  acts  done  by  any  one 
defendant  had  no  dependence  upon  or  rela- 
tion to  the  acts  of  any  other  defendant  in 
the  appropriation  or  diversion  of  the  water. 
If  trespassers  at  all,  they  were  separate 
trespassers.  Joinder  in  one  suit  did  not 
necessarily  identify  them.  Besides,  the  de- 
fendants other  than  appellants  defaulted. 
A  decree  pro  oonfetto  was  entered  against 
them  and  thereafter,  aeeording  to  equity 
rule  19,  the  cause  was  required  to  proceed 
ear  parte  and  the  matter  of  the  hill  decreed 
ay  the  court.  Thomson  v.  Woostsr,  114  U. 
S.  104,  29  L.  ed.  105,  fi  Sup.  Ct.  Rep.  798. 
The  decree  was  in  due  course  mads  absolute, 
and  granting  that  It  might  have  been  ap- 
pealed from  by  the  defaulting  defendants, 
they  would  have  been,  as  said  in  Thomson  v. 
Wooeter,  absolutely  barred  and  precluded 
from  questioning  its  correctness,  unless,  on 
the  face  of  the  bill,  it  appeared  manifest 
that  it  was  erroneous  and  improperly 
granted.  Their  rights,  therefore,  were  en- 
tirely different  from  those  of  the  appel- 
lants; they  were  naked  trespassers,  and  con- 
ceded by  their  default  the  rights  of  tits 
United  States  and  the  Indians,  and  were  in 
no  position  to  resist  the  prayer  of  the  bill 
But  the  appellants  justified  by  counter 
rights  and  submitted  those  rights  for  judg- 
ment. There  is  nothing,  therefore,  in  com- 
mon between  appellants  and  the  other  de- 
fendants. The  motion  to  dismiss  is  denied 
and  ws  proceed  to  the  merits. 

The  ease,  as  ws  view  ft,  turns  on  the 
agreement  of  May,  1888,  resulting  in  the 
creation  of  Port  Belknap  Reservation.     In 


tTodd  v.  Daniel,  16  Pet.  021,  023,  10  L. 
ed.  1054,  1065;  Germain  v.  Mason,  12  Wall. 
208,  20  L.  ed.  802;  Forgay  v.  Conrad,  8 
How.  201,  12  L.  ed.  404;  Brewster  v.  Wake- 
field, £2  How.  118,  129,  16  L.  ed.  301,  304; 
Milner  v.  Meek,  SS  U.  S.  2S2,  24  L.  ed.  444; 
Basket  t.  Hsaaell,  107  U.  S.  002,  SOS,  27  L. 
ed.  000,  002,  2  Sup.  Ct.  Rep.  416;  Hanrick 
V.  Patrick,  119  U.  S.  1S8,  30  L.  ed.  800,  7 
Bup.  Ct  Eep.  147;  City  Nat.  Bank  v.  Hun- 
ter, 129  U.  6.  087,  32  i.  ed.  762,  9  Sup.  Ct 
Hep.  340;  Gilflllan  v.  McKee,  159  U.  8.  303, 
40  L.  ecL  161,  18  Sup.  Ot  Hep.  0. 


the  construction  of  this  agreement  there*- 
are  certain  element*  to'be  considered  that* 
are  prominent  and  significant.  The  reser- 
vation was  a  part  of  a  very  much  larger 
tract  which  the  TmH«»  bad  the  right  to 
occupy  and  use,  and  which  was  adequate 
for  the  habits  and  wants  of  a  nomadic  and 
uncivilized  people.  It  was  the  policy  of  the 
government,  it  was  the  desire  of  the  In- 
dians, to  change  those  habits  and  to  become 
a  pastoral  and  civilized  people.  If  they 
should  become  such,  the  original  tract  was 
too  eztsnsivs;  but  a  smaller  tract  would  be 
inadequate  without  a  change  of  conditions. 
The  lands  were  arid,  and,  without  irriga- 
tion, wen  practically  valueless.  And  yet, 
it  is  contended,  the  means  of  irrigation  wars 
deliberately  given  up  by  the  Indians  and  de- 
liberately accepted  by  the  government  Ths 
lands  ceded  were,  it  Is  true,  also  arid;  and" 
soma  argument  may  be  urged,  and  is  urged, 
that  with  their  cession  there  was  the  cession 
of  ths  waters,  without  which  they  would  be 
valueless,  and  "civilized  communities  could 
not  be  established  thereon."  And  this,  it 
is  farther  contended,  the  Indians  knew,  and 
yet  made  no  reservation  of  the  waters.  We 
realise  that  there  is  a  conflict  of  implica- 
tions, but  that  which  makes  for  the  reten- 
tion of  tne  waters  is  of  greater  force  than 
that  which  makes  for  their  cession.  Tb* 
Indians  had  command  of  the  lands  and  the 
waters,— command  of  all  their  beneficial 
use,  whether  kept  for  hunting,  "and  graz- 
ing roving  herds  of  stock,"  or  turned  to 
agriculture  and  ths  arts  of  civilization.  Did 
they  give  up  all  talsT  Did  they  reduce  the 
area  of  their  occupation  and  give  up  the 
waters  which  nude  It  valuable  or  adequate! 
And,  even  regarding  the  allegation  of  the 
answer  as  true,  that  there  are  springs  and 
streams  on  the  reservation  flowing  about 
2,900  inches  of  water,  the  Inquiries  are  perti- 
nent. If  It  were  possible  to  believe  affirma- 
tive answers,  we  might  also  believe  that  ths 
Indians  were  awed  by  the  power  of  the  gov- 
ernment or  deceived  by  Its  negotiators. 
Neither  view  Is  possible.  The  government 
is  asserting  the  rights  of  ths  Indians.  But 
extremes  need  not  bo  taken  into  account. 
By  a  rule  of  interpretation  of  agreements 
and  treaties  with  the  Indians,  ambiguities to 
occurring  will  be  resolved  from  the  stand-  £ 
point  of  ths  Indians.  And  the  rule'should* 
certainly  be  applied  to  determine  between 
two  inferences,  one  of  which  would  sup- 
port the  purpose  of  the  agreement  and  ths 
other  Impair  or  defeat  it.  On  account  of 
their  relations  to  the  government,  It  cannot 
be  supposed  that  the  Indians  were  alert  to 
exclude  by  formal  words  every  inference 
which  might  militate  against  or  defeat  the 
declared  purpose  of  themselves  and  the  gov- 
lent,  even  if  it  could  be  supposed  that 
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they   had    the  Intelligent*  to   foi 
"double  sense"   which  might  some  time  be 
urged  against  them. 

Another  contention  of  appellant*  Is  that 
If  It  be  conceded  that  there  was  a  reserva- 
tion of  the  water*  of  Milk  river  by  the 
agreement  of  1888,  yet  the  reservation  was 
repealed  by  the  admission  of  Montana  into 
the  Union,  February  22,  188S,  "upon  an 
equal  footing  with  the  original  states."  The 
language  of  counsel  is  that  "any  reserva- 
tion in  the  agreement  with  the  Indians,  ex- 
pressed or  implied,  whereby  the  waters  of 
Milk  river  were  not  to  be  subject  of  ap- 
propriation by  the  citizens  and  inhabitants 
of  said  state,  was  repealed  by  the  act  of 
admission."  But  to  establish  the  ; 
counsel  rely  substantially  upon  the 
argument  that  they  advance  against  the  in- 
tention of  the  agreement  to  reserve  the  wa- 
ters. The  power  of  the  government  to  re- 
serve the  waters  and  exempt  tnem  from  ap- 
propriation under  the  state  laws  is  not  do- 
llied, and  could  not  be.  United  States  v. 
Bio  Grande  Dam  ft  Irrig.  Co.  174  U.  &  702, 
43  L.  ed.  1141,  19  Sup.  Ct.  Bep.  770;  United 
States  v.  Winans,  198  U.  S.  371,  49  L.  ed. 
1089,  25  Sup.  Ct.  Sep.  802.  That  the  gov- 
ernment did  reserve  them  we  have  decided, 
and  for  a  use  which  would  be  necessarily 
continued  through  years.  This  was  done 
May  1,  1888,  and  it  would  be  extreme  to 
believe  that  within  a  year  Congress  de- 
stroyed the  reservation  and  took  from  the 
Indians  the  consideration  of  their  grant, 
leaving  them  a  barren  waste, — took  from 
them  the  means  of  continuing  their  old 
habits,  yet  did  not  leave  them  the  power 
to  change  to  new  ones. 

Appellants'  argument  upon  the  incidental 
repeal  of  the  agreement  by  the  admission 
of  Montana  into  the  Union,  and  the  power 
t-over   the   waters  of   Milk  river  which    the 
"state  thereby  acquired* to  dispose  of  them 
under  Its  laws,  is  elaborate  and  able,  but 
our  construction  of  the  agreement  and  its 
effect  make  it  unnecessary  to 
argument  In  detail.     For  the  i 
we  have  not  discussed  the  doctrine  of  ripa- 
rian rights  urged  by  " 
Decree  affirmed. 

Mr.  Justice  Brewer  dissents. 


<S0T  U.  8.  Ml) 

AMELIA  M.  HOLT,  Appt, 


SAMUEL    MURPHY,    Anton    a 
Frank  M.  Riley,  et  aL 


Li  Midlers  declaratory  s 


during  the  time  allowed  for  an  appeal  to 
the  Secretary  of  the  Interior  from  a  de- 
cision of  the  Commissioner  of  tike  General 
Land  Office  against  the  validity  of  a  prior 
homestead  entry  confers  no  rights  upon  the 
applicant,  where,  by  a  rule  of  the  Land  De- 
partment In  force  when  a  patent  for  the 
land  is  finally  issued,  no  application  will  be 
received  or  any  rights  recognised  as  ini- 
tiated by  the  tender  of  an  application  for  a 
tract  embraced  in  an  entry  of  record  until 
said  entry  has  been  canceled  from  the  reo- 
ords  of  the  local  office. 
Resulting  trust  —  wnlver  —  laches. 

2.  The  waiver  of  a  preferential  right  of 
entry  under  a  decision  in  a  contest  in  the 
Land  Department,  filed  before  the  patent 
was  finally  issued,  coupled  with  a  dslay  of 
four  years  in  attempting  to  enforce  snob, 
preferential  right,  defeats  any  right  to 
charge  the  patentee  and  his  grantees  with  a 
resulting  trust. 

[No.  61.] 

Argued  December  8,  1907.    Decided  Jans- 
uary  0,  1B08. 

APPEAL  from  the  Supreme  Court  of  too 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Oklahoma  County,  In  that  territo- 
ry, in  favor  of  defendants  in  a  suit  to  es- 
tablish a  resulting  trust.    Affirmed. 

m  below,  IB  Olds.  12,  79  Pac 


265. 

Statement  by  Mr.  Justice  Brewer: 
This  was  a  suit  commenced  In  the  district 
court   of  Oklahoma   county,   Oklahoma,  by 
appellant,  praying   that  the   appellees,    the 
holders  of  the  legal  title  to  a  tract  of  land 
in  Oklahoma  county,  be  decreed  to  hold  that 
title  In  trust  for  her  benefit.    The  district 
court  entered  a  decree  in  favor  of  the  defend-  _ 
ante,  which   was   affirmed  by   the   supreme© 
court  of  tho'territory  (IB  Olds,  12,  7*  Pack? 

,  from  whose  decision  this  appeal  was 
taken. 

These  facts  are  undisputed:  On  April  28, 
189,  Ewers  White  made  a  homestead  entry 
of  the  land.  Subsequently  two  other  par- 
ties, C.  J.  Blanchard  and  Vestal  B.  Cook, 
attempted  to  enter  the  lame  land.  On  July 
16,  1889,  In  a  contest  before  the  local  land 
officers,  they  held  that  all  the  claimants  were 
disqualified  because  of  entering  the  territory 
violation  of  the  President's  proclamation. 
On  appeal  the  Commissioners  of  the  General 
Land  Office,  on  March  7,  1890,  affirmed 
their  ruling,  dismissed  the  contests  of  both 
Blanchard  and  Cook,  and  held  the  entry  of 
White  for  cancelation.  From  this  decision 
White  prosecuted  an  appeal  to  the  Secretary 
of  the  Interior,  who,  on  July  21,  1891,  af- 
firmed the  decision  of  the  Commissioner.    1| 
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Und  Dm.  ML  Daring  the  time  allowed  for 
appeal  to  tbt  Secretary  from  the  Commfs- 
doner,  and  on  March  II,  1890,  Levi  Holt, 
by  his  attorney  In  fact,  filed  a  soldier1* 
declaratory  statement  for  the  land,  which 
was  suspended  by  the  register  and  receiver 
pending  final  action  on  the  appeal.  There- 
after and  on  November  SO,  1890,  before  the 
decision  by  the  Secretary  of  hie  appeal, 
White  filed  a  relinquishment  of  fate  entry 
and  all  rights  thereunder,  and  the  defendant 
Samuel  Murphy  Immediately  thereafter 
made  a  homestead  entry  thereon. 

In  addition  It  was  charged  by  plaintiff 
that  after  a  decision  by  the  Secretary  of  the 
Interior,  in  a  contest  between  Murphy  and 
Holt  in  favor  of  Holfc,  or  rather  in  favor  of 
bis  widow  (as  he  had  died  In  the  mean- 
time), a  contract  was  entered  into  between 
plaintiff's  attorney  and  the  defendant  Sam- 
uel Murphy,  by  which  her  attorney  should 
deceive  her  as  to  her  right  in  the  land,  and, 
for  a  pecuniary  consideration  received  from 
Murphy,  should  file  a  waiver  of  her  right  of 
entry,  and  thus  permit  him  to  acquire  a  pat- 
ent, all  of  which  was  done;  that  Anton  H. 
Classen  (the  present  holder  of  the  legal  ti- 
tle} and  the  other  defendants  were  fully 
aware  of  what  was  thus  wrongfully  done; 
that  the  entry  of  Murphy  appearing  on  the 
S  record  as  being  unchallenged,  a  patent  was, 
*  OB  January  10,  1808,  Issued*  to  him.  Sub- 
sequently the  title  to  mast  of  the  land  passed 
to  defendant  Classen,  who,  at  the  time  of  tike 
filing  of  the  waiver  by  plaintiff's  attorney, 
was  receiver  of  the  land  office  of- the  dis- 
trict In  which  the  tract  In  controversy  Is 
situated,  and  who  claimed  in  his  answer, 
among  other  things,  that  he  was  a  bona  fide 
purchaser  and  without  notice  of  any  equi- 
ties of  the  plaintiff. 

Sections  2304  and  2309,  Sot.  Stat.  (U.  & 
Camp.  Stat.  1901,  pp.  1413  and  1418),  pro- 
Tide  for  homestead  entries  by  soldiers  and 
officers  who  served  in  the  Army  of  the  Unit- 
ed States.  By  |  2309  the  declaratory  state- 
ment of  such  soldier  or  officer  may  be  made 
by  an  agent  as  well  as  personally,  and  he  is 
allowed  six  months  thereafter  to  begin  set- 
tlement and  improvement,  whereas,  in  or- 
dinary eases,  the  entryman  must  make  af- 
fidavit of  bis  right  to  enter  before  the  regis- 
ter or  receiver,  and  must  commence  bis 
residence  and  cultivation  of  the  land  imme- 
diately after  the  filing  of  the  affidavit 

Messrs.  William  Frru  White,  John  8. 
gsaillne.  and  John  B.  Cotton  for  appellant. 
h     Mr.  J.  H.  Everest  for  appellees. 


The  plaintiff  alleges  tn  her  petition  that 
the  land  is  worth  $100,000.    It  appears  that 


ther  she  nor  her  husband  ever  entered  upon 
or  cultivated  the  land ;  and  yet  she  asks  the 
court  to  give  her  this  valuable  property, 
taking  it  away  from  those  who,  at  least  by 
their  presence  and  oocupatlon  of  the  tract, 
have  assisted  in  building  up  a  state  having 
more  than  a  million  Inhabitants. 

Another  matter  la  worthy  of  notice.  Ac- 
cording to  a  report  of  the  register  of  the 
local  land  office  to  the  General  Land  Office, 
at  Washington,  en  May  12,  1897,  the  attor- 
ney for  the  plaintiff  was  notified  of  the  de- 
cision in  bar  favor  by  the  Commissioner  of 
the  General  Land  Office,  and  on  June  10  of 
that  year  that  attorney  filed  the  waiver  of 
the  preference  rights  thus  awarded  to  her. 
The  patent  to  Murphy  was  issued  on  Janu- 
ary It,  1898,  and  recorded  in  the  office  of  the 
register  of  deeds  in  Oklahoma  county  on 
January  26, 1808.  This  suit  was  commenced 
on  September  16,  1901.  It  therefore  ap- 
pears that  the  plaintiff  took  no  action  until 
mora  than  four  years  after  the  waiver  by 
her  attorney  of  her  preference  rights  and 
three  and  a  half  years  after  the  issue  of 
the  patent  and  its  record  in  the  county  in 
which  the  land  is  situate.  It  Is  true  that 
she  claims  to  have  been  ignorant  of  the  de- 
cision in  her  favor,  and  that  she  relied  upon 
her  attorney,  whom  she  charges  was  engaged 
in  a  conspiracy  to  defraud  her.  Although 
this  reliance,  so  far  as  It  was  reasonable 
and  In  fact  controlled  her,  may,  to  some  ex- 
tent, at  least,  have  excused  her  inaction,  yet 
it  must  also  be  remembered  that  not  im- 
probably her  inaction  may  have  influenced 
some  of  the  defendants  to  deal  with  the  land 
in  reliance  upon  the  title  passing  by  the  pat- 
ent to  Murphy. 

The  decree  in  the  district  court  finds  that 
the  plaintiff  "has  failed  to  sustain  the  ma- 
terial allegations  of  her  petition,''  and  holds 
that  neither  she  nor  any  of  the  heirs  of  Levi  H 
Holt  "have  any  right,  equity,  or  interest  In  * 
and  to  said  tract  of  land  above  "described  or* 
any  part  thereof,"  and  quiets  the  title  of  de- 
fendants against  all  their  claims,  while  the 
supreme  court,  In  its  opinion,  says  that  the 
district  court  was  warranted  in  finding  that 
the  "allegation*  of  fraud  in  the  petition 
were  not  sustained  by  the  evidence." 

The  supreme  court,  however,  rested  its 
decision  largely  upon  this  role  of  law:  That 
whenever  an  entry  has  been  made  of  a  tract 
of  land,  that  tract  is  segregated  from  the 
mass  of  public  land  subject  to  entry  until 
the  existing  entry  is  disposed  of. 

Counsel  for  appellant  do  not  question  the 
general  rale  aa  to  the  effect  of  an  entry  reg- 
ular upon  its  face,  and  concede  that  it  is 
no  longer  open  to  doubt,  in  view  of  the  many 
rulings  of  the  Land  Department  and  the  de- 
cision of  this  eourt  (Hodges  v.  Coleord,  19S, 
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V.  8.  IK, 48 L.  ed.  677, 24 Sup.  Ct  Ben,4J3j 
McMichasl  t.  Murphy,  197  U.  8. 304, 40  L.  ed. 
763,  26  Sup,  Ct  Rep.  480,  the  litter 
a,  caw  Involving  the  land  In  contro- 
versy), but  they  aeek  to  distinguish 
this  eue  in  that  the  local  land  offi 
eera  had  bald  all  the  claimant*  disquali 
fled,  and  that  on  appeal  the  Commissioner 
Of  the  General  Land  Office,  on  March  7,  1800, 
had  affirmed  their  ruling,  dismissed  the  con- 
teeta  of  Blanohard  and  Cook,  and  held  the 
entry  of  White  for  cancelation;  that  the 
application  of  Holt  to  enter  was  made  on 
March  11,  1890,  before  any  appeal  had  been, 
In  fact,  taken  from  the  decision  of  the  Com- 
missioner to  the  Secretary  of  the  Interior. 
In  other  words,  at  the  time  that  Holt  ap- 
plied to  make  hie  entry  there  was  no  pend- 
ing entry.  It  could  not  have  been  foretold 
whether  White  would  appeal  from  the  de- 
cision of  the  Commissioner  of  the  General 
Land  Office,  and  if  he  did  not,  there  would 
be  no  entry  to  conflict  with  Holt's  applica- 
tion. They  contend  that  the  application  of 
Holt  should  have  been  recognized  as  an  ap- 
plication to  enter  the  land,  to  take  effect 
if  White  should  not  appeal  from  the  de- 
cision of  the  Coram  issi  oner,  or  if,  on  appeal, 
that  decision  should  be  sustained.  In  that 
way  Holt  would  hare  bean  given  priority 
H  over  all  subsequent  entries.  Counsel  further 
•j  say  that  such  was  then  the  ruling  of  the 
•  Department,  citing  especially  McMichael'T. 
Murphy,  20  Land  Dec.  147,  and  that 
although  that  decision  has  been  overruled, 
yet  that  it  was  the  law  of  the  Land  Depart- 
ment, as  than  established  by  its  practice,  and 
should  be  recognised  as  eon  trolling  the 
rights  of  the  parties.  The  ease  in  which,  as 
they  concede,  the  doctrine  of  MoMichael  t. 
Murphy  was  overruled,  is  Cowlee  t.  Huff, 
84  Land  Dee.  81,  decided  in  January,  1887, 
— a  year  before  the  issue  of  the  patent  in 

The  difference  in  the  ruling  is  disclosed  by 
the  two  cases  of  Be  Ganger,  10  Land  Dec 
221,  and  Allen  v.  Price,  IS  Land  Dec  424. 
In  the  farmer  it  was  held: 

"An  application  to  enter  may  be  received 
during  tie  tune  allowed  for  appeal  from  a 
judgment  of  cancelation,  subject  to  such  ap- 
peal, but  should  not  be  made  of  record  un- 
til the  rights  of  the  former  entryman  are 
Anally  determined." 

In  the  latter  the  Secretary  said  (p.  426) : 

"The  act  of  May  14,  1880  (21  Stat,  at  L. 
140,  chap.  89,  U.  &  Comp.  Stat.  1901,  p. 
1392),  granting  to  a  successful  contestant 
the  preference  right  of  entry,  and  the  act 
of  July  26,  1892  (27  Stat  at  L.  £70,  chap. 
Ml,  U.  S.  Comp.  Stat  1901,  p.  1393),  grant- 
ing to  his  heirs  the  ssme  rights,  it  must  be 
admitted,  conferred  a  right  upon  such  par- 
ty,  and  when  we  consider   that  this  right 


must  be  exercised  within  the  limited  period 
of  thirty  days,  and  that  it  can  only  be  ex- 
ercised upon  a  specified  and  limited  tract  of 
land,  is  It  not  reasonable  to  assume  that  it 
was  the  intention  of  such  legislation  to  re- 
serve from  other  appropriation,  for  the  peri- 
od specifled,  the  designated  tract  of  land, 
and  thus  enable  the  party  intended  to  be 
benefited  to  reap  the  reward  of  his  diligence 
in  procuring  the    cancelation    of    the    prior 

"Upon  mature  reflection,  I  am  convinced 
that,  to  hold  otherwise,  is,  by  implication 
at  least  to  assume  that  Congress  holds  out 
inducements  to  a  party  to  take  certain  ac- 
tion, but  fails  to  protect  him  in  the  rights 
such  action  secures.  To  reserve  the  land  for 
the  time  specifled  will  certainly  be  in  the 
line  of  protecting  the  contestant's  rights, 
and  no  other  party  can  be  seriously  preju- 
diced thereby." 

In  McMichael  v.  Murphy,  20  Land  Dec 
147,  he  held  that  "one  of  the  rulee  of  this* 
Department  established  by  a'number  of  de-7 
ciaions.  Is,  that  a  judgment  of  your  office, 
holding  an  entry  for  cancellation,  is  final  so 
far  as  that  tribunal  is  concerned,  and  at  one* 
throws  ths  land  involved  open  to  entry. 
That  an  application  to  enter,  made  after  the 
date  of  said  judgment,  and  within  the  time 
allowed  for  appeal,  should  be  received,  but 
not  placed  of  record  until  the  time  for  ap- 
peal has  expired,  or  the  rights  of  the  en- 
tryman on  appeal  have  been  determined  by 
this  Department  In  other  words,  that  such 
an  application  shall  be  received  subject  to 
the  rights  of  the  entryman  on  appeal;" 
while  in  Cowles  v.  Huff,  supra,  it  was  de- 
cided that  "an  application  to  enter  should 
not  be  received  during  the  time  allowed  for 
appeal  from  a  judgment  canceling  a  prior 
entry  of  the  land  applied  for;  nor  the  land 
so  involved  held  subject  to  entry,  or  appli- 
cation to  enter,  until  the  rights  of  the  en- 
tryman have  been  finally  determined." 

In  the  course  of  his  opinion  the  Secretary, 
after  noticing  the  difference  between  the 
cases  of  Be  Gauger  and  Allen  v.  Price,  saidt 
"This  summary  shows,  beyond  any  ques- 
tion, that  there  is,  in  some  particulars,  at 
least  an  irreconcilable  conflict  between  thees 
cases.  To  the  extent  of  such  conflict  one 
or  the  other  of  them  must  be  overruled. 
From  a  careful  examination  of  the  subject 
I  am  convinced  that  the  doctrine  announced 
in  Allen  v.  Price  furnishes  the  better  prac- 
tice, and  it  will  be  followed.  The  case  of 
Re  Ganger,  10  Laud  Dec  221,  la  thereto!* 
overruled.  All  other  cases  following  it,  hi 
so  far  as  they  may  be  in  conflict  with  the 
views  herein  expressed,  are  also  hereby  over- 
See  also  Stewart  v.  Peterson,  28  Land 
Dec  616,  in  which  the  Secretary  held  thai 
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"fat  order  that  this  Important  matter  of 
regulation  may  be  perfectly  clear,  it  la  di- 
rected that  no  application  will  be  received, 
or  any  rights  recognized  aa  Initiated  by  the 
tender  of  an  application  for  a  tract  embraced 
in  an  entry  of  record,  until  aaJd  entry  baa 
been  canceled  upon  the  records  of  the  local 
„  office."  (P.  510.)  To  fully  appreciate  the 
j  aeope  of  this  ruling  it  must  be  remembered 
•  that  the  local  land  officera'do  not,  except  in 
the  case  of  a  relinquishment  by  the  entry- 
man,  on  their  own  judgment  cancel  an  entry 
of  record  in  their  office,  and  that  It  remains 
until  the  Commissioner  of  the  General  Land 
Office  sends  directions  to  the  local  land  of- 
ficers to  cancel  It;  and,  farther,  that  the 
Commissioner,  even  after  his  decision 
against  the  validity  of  the  entry,  sends  down 
no  order  for  its  cancelation  until  after  the 
time  has  expired  for  appeal  from  hie  de- 
cision, or  until  an  appeal,  if  had,  is  finally 
disposed  of  by  the  Secretary.  (P.  617.) 
Hence,  by  this  rule,  which  whs  In  force  at 
the  time  the  patent  was  issued,  the  appel- 
lant took  no  rights,  preferential  or  other- 
wise, by  the  declaratory  statement  filed  in 
March,  1890.  Such  a  rule,  when  established 
in  the  Land  Department,  will  not  be  over- 
thrown or  Ignored  by  the  courts,  unless  they 
are  clearly  convinced  that  it  is  wrong.  Bo 
far  from  this  being  trus  of  this  rule,  we  are 
of  opinion  that  to  enforce  it  will  tend  to 
prevent  confusion  and  conflict  of  claims. 

But,  further,  it  appears  that  a  waiver  In 
proper  form  of  appellant's  right  of  entry 
was  filed  in  the  Land  Department  after  the 
decision  in  the  contest  case  in  her  favor,  and 
before  the  patent  was  Issued  to  Murphy.  In- 
deed, after  that  decision  and  after  notice 
to  mar  attorney  she  failed  to  take  any  ac- 
tion looking  to  an  entry  within  the  pre- 
scribed time. 

As,  by  the  findings  of  both  the  trial  and 
supreme  court  of  the  territory,  all  charges  of 
fraud  and  misconduct  may  be  put  one  side, 
there  was  nothing  to  prevent  the  waiver  re- 
ceiving operative  force,  and  that,  together 
with  the  delay  on  her  part  in  attempting  to 
enforce  her  preference  rights,  left  the  land 
free    for   Murphy's   entry   and   the   patent 

The  decision  of  the  Oklahoma  courts  waa 
right,  and  It  is  affirmed. 


(SOT  TJ.  a  416) 

D.  SULLIVAN,  riff,  in  Err, 
8TATB  07  TEXAS. 

■Error  to  state  court  —  which  is  highest 

court  of  state. 

I.  The  court  of  civil  appeals  of  the  stats 
of  Texas  u  the  highest  court  of  the  state 


for  the  purpose  of  a  review  In  the  Federal 
Supreme  Court  in  a  case  in  which  the  su- 
preme court  of  the  state  has  dismissed,  for 
want  of  jurisdiction,  an  application  to  re- 
view the  judgment  Of  the  court  of  civil  ap- 

Error    to    stale    court  —  Federal    que  a* 
tlon  —  when  raised  In  time. 

2.  A  Federal  question  was  raised  In  time 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
where  It  was  distinctly  presented  in  a  peti- 
tion to  the  state  court  for  a  rehearing,  waa 
considered  by  that  court,  and  was  decided 
adversely  to  the  plaintiff  in  error. 
Constitutional  law  — Impairing  contract 

obligations. 

3.  The  substantial  dements  of  a  contract 
between  the  claimant  under  a  Mexican  land 
grant  by  metes  and  bounds  and  the  state, 
which  is  alleged  to  arise  out  of  Tex.  act 
of  February  10,  1862,  confirming  such  grant 
and  imposing  upon  the  claimant  the  duty 
of  having  the  land  surveyed  by  the  district 
or  county  surveyor  of  the  county  In  which 
it  is  situated,  and  of  returning  the  field 
notes  to  the  land  office,  which  is  then  re- 
quired to  issue  a  patent,  are  so  far  lacking 
as  to  defeat  the  contention  that  contract 
obligations  are  unconstitutionally  impaired 


covered  from  such  claimant  a  portion  of 
the  land  which,  though  called  for  by  the 
survey,  is  outside  the  boundaries  of  the  orig- 
inal MeTJfan  grant. 


IN  ERROK  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  ths  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Travis  County,  in  that  state,  for 
the  recovery  by  the  state  of  lands  claimed 
under  a  Mexican  grant  which  the  court 
found  to  be  outside  the  boundaries  of  such 
grant-    Affirmed. 

Bee  same  case  below  (Tex.  Civ.  App.)  99 
S.  W.  845. 

Statement  by  Mr.  Justice  Brewert 
This  ease  comes  to  us  from  a  stats  court 
snd  our  jurisdiction  is  invoked  on  the 
ground  of  a  law  of  the  stats  charged  to 
work  an  impairment  of  the  obligation  of  a 
contract.  The  facts  are  that  in  1834  the 
Mexican  state  of  Tamaulipas  granted  to 
Pedro  de  la  Garza  a  tract  of  land.  The 
grant,  signed  by  the  governor,  recited  that 
the  grantee  had  paid  the  appraised  value, 
$204;  that  the  grant  contained  "6%  leagues 
of  pasture  land  for  large  cattle,  compre- 
hended in  the  boundaries,  angles,  and  de- 
marcations which  appear  In  the  attached 
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map,  countersigned  with  the  teal  Of  this 
government,  signed  with  a  rubric  by  my 
5  secretary,  which,  for  greater  distinctness, 
7  are  set  out  in  the  present  title  in  the  fol- 
lowing mode;  El  Alcatraz  and  San  Antonio 
of  the  waterfall,  east  to  west  on  the  north 
side;  San  Antonio  and  the  Sacramento, 
north  to  south  on  the  west;  Sacramento 
and  San  Francisco,  west  to  east  on  the 
south;  San  Francisco,  San  Pedro,  and  El 
Alcatraz,  south  to  north  on  the  east.  The 
pasture  land  is  bounded  on  the  north  by 
Los  Olmos  creek,  and  on  the  rest  of  the 
sides  by  vacant  lands.'' 

Accompanying  the  grant  was  a  plat 
showing  an  irregular  hexagon  and  a  surrey 
made  by  Antonio  Canales,  as  follows: 

The  inclination  to  the  southeast  of  the 
Olmos  creek  figured  in  the  surrey  of  the  ir- 
regular hexagon,  which  appears  depicted, 
which  contains  0  leagues  of  pasture  land 
for  large  cattle  and  20,762,600  sqnare  varan 
according  to  the  units  fixed  by  the  law  of 
the  state  for  agrarian  measures.  The  angu- 
lar boundaries  and  most  notable  places 
which  were  denned  were  the  following;  A, 
boundary  of  the  Alcatraz;  B,  boundary  of 
San  Antonio  of  the  waterfall;  C,  boundary 
of  Sacramento;  D,  boundary  of  San  Fran- 
cisco; r,  lateral  boundary  of  this  pasture 
and  angular  of  the  Santa  Bos*  de  Abajo, 
called  San  Pedro;  e,  lake  of  the  sheep  pen; 
to,  n,  ponds  and  heights  of  the  waterfall; 
o,  the  little  pond.  The  rectangle  h,  i,  g,  1 
was  ceded  to  this  pasture  by  citizen  Pedro 
Villareal,  of  which  it  was  defined  in  the 
terms  which  appear  in  the  file  of  this  sur- 
vey, A.  M.  B.,  the  Olmos  creek.  The  sur- 
vey was  made  with  the  greatest  exactness, 
remeasuring  the  cord  every  half  league  and 
correcting  the  10  leagues  of  declination  to 
the  northeast,  which  the  compass  needle  has 
In  these  lands.  This  pasture  is  bounded  on 
the  north  by  the  creek,  on  the  east  by  the 
pasture  of  Paistle,  and  on  the  rest  by  va- 
cant lands. 

Cannargo,  Dee.  5th,  1832, 

Antonio  Dannies. 

Thereafter  Tamanlipas  became  a  part  of 

Texas,  and  that  state,  an  February  10,  1862, 

passed  an  net  confirming  this  among  other 

„  grants.     The  act  of  confirmation,  so  far  as 

«  is  material,  provided  by  S  1  "that  the  state 

•  of  Texas  hereby  relinquishes  "all  her  right 

and  Interest  in  the  following-described  lands 

to  the  original  grantees  thereof,  their  heirs 

and  legal  assigns,  to  wit:  County  of  Starr 

.    .    .    (108)  Pedro  de  la  Gun,  flVi  leagues, 

called    "Santa  Ross,'    .    .    ."    Section  2  of 

the  act  is  as  follows: 

"Sec  2.  That  It  shall  be  the  duty  of 
those  ttMminsr  any  of  the  lands  named  in 


this  act  to  have  the  same  surveyed  by  the 
district  or  county  surveyor  of  the  county 
in  which  the  sams  may  be  situated,  and, 
upon  the  return  of  the  field  notes  thereof  to 
the  General  Land  Office,  the  Commissioner 
is  hereby  authorised  and  required  to  have 
the  same  plotted  on  the  maps  of  his  office, 
and  issue  patents  for  the  same  in  accord- 
ance with  existing  laws;  provided,  that  no 
patent  shall  issue  for  a  less  amount  than 
the  original  grant.  That  the  owners  of  said 
lands  shall  be  required  to  pay  the  taxes 
due  on  the  same,  from  the  date  of  the 
organization  of  the  respective  counties  here- 
in mentioned;  which  taxes  shall  be  paid 
and  legal  vouchers  for  the  same  exhibited 
to  the  Commissioner  of  the  General  Land 
Office  before  the  patent  to  the  same  shall 

In  May,  1869,  Felix  A.  Blucher,  a  deputy 
district  surveyor  of  the  district,  made  a  sur- 
vey, the  field  notes  and  a  plat  of  which  were 
in  August,  188S,  filed  in  the  General  Land 
Office.  The  field  notes  commenced  with  the 
statement] 

"Field  notes  of  a  survey  of  8  leagues  and 
12  labors  of  land  made  for  Wm.  G.  Hal* 
and  F.  J.  Parker,  the  assignees  of  Pedro  de 
la  Garza,  this  being  the  quantity  of  land  to 
which  they  are  entitled  by  virtue  of  a 
grant  from  the  stats  of  Tamaulipes  dated 
on  the  3d  day  of  July,  a.  d.  1834.  Sur- 
veyed in  accordance  with  an  act  of  the 
legislature  of  the  state  of  Texas,  approved 
Fcb'y  10th,  1862,  and  entitled  'An  Act  to 
Relinquish  the  Right  of  the  State  to  Certain 
Lands  Therein  Named,  This  Being  Part  of 
Confirmation  Numbered  103  for  the  County 
of  Starr  in  Said  Act.'" 

This  survey  was  not  approved,  and  the 
field  notes  were  indorsed  by  the  Commis- 
sioner of  the  General  Land  Office  in  these  ft 
words:  "Closes  partly  all  but  the  approxi-" 
mate  area 'found  with  apportioning  errors* 
la  267,662,059  sq.  vrs.— 10  leagues,  I7Jfc 
labors,  or  65,262,959  sq.  vrs.  too  much.  Aug, 
21,  '00,  Richardson,  $2.00." 

No  patent  was  ever  issued  for  the  land 
or  any  part  of  it.  On  September  8,  1901, 
the  legislature  of  the  state  of  Texas  passed 
an  act,  9  H  of  which  is  as  follows; 

"Sec.  11.  The  attorney  general  of  this 
state  is  hereby  directed  and  required  to  in- 
stitute and  prosecute,  in  the  name  of  the 
state  of  Texas,  such  suite  as  may  be  neces- 
sary to  recover  from  the  person  or  persona 
In  possession  thereof  or  claiming  tills  there- 
to, all  lands  which  are  held  or  claimed  un- 
der titles  emanating  from  the  Spanish  or 
Mexican  government*  where  no  valid  evi- 
dences of  such  grants  are  to  be  found  in  the 
records  or  among  the  flies  of  the  General 
Lanrt  Office;  and  also  such  suits  as  may  bo 
necessary   to   determine  the  exact   locution 
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and  boundaries  of  such  lands,  where  the 
evidence  on  file  In  the  General  Land  Office 
doe*  not  sufficiently  Identify  the  land 
claimed;  and  such  suits  shall  be  brought, 
prosecuted,  and  tried  in  the  district  court  of 
Travis  county,  Texas." 

In  pursuance  of  this  section  this  suit 
was  brought,  the  original  petition  having 
been  filed  September  24,  1902. 

The  defendant  holds  title  under  the  orig- 
inal grantee  of  the  state  of  Temaulipas,  and 
was,  and  had  been  for  many  years,  in  pos- 
session of  the  entire  tract  of  over  10  leagues 
surveyed  by  Blucher,  claiming  title  to  all 
in  his  possession.  The  state,  conceding  his 
title  to  6%  leagues,  contended  that  all 
excess  was  still  Its  property.  The  ease 
was  tried  before  the  court  without  a  jury 
and  a  judgment  entered  In  behalf  of  the 
state  for  three  tracts,  which  the  court  found 
to  be  outside  the  boundaries  of  the  original 
Mexican  grant.  The  court  of  civil  appeals 
In  and  for  the  third  supreme  judicial  dis- 
trict of  the  state  affirmed  this  judgment. 
95  8.  W.  H6.  A  petition  for  rehearing  was 
filed,  In  which  the  protection  of  the  contract 
clause  of  the  Constitution  of  the  United 
States  was  specially  invoked.  In  denying 
the  motion  for  a  rehearing  the  court 
« «itlered  this  constitutional  question  and  ds- 

*  sided  it'adversely  to  the  plaintiff  in  error. 
Thereupon  a  petition  was  presented  to  the 
supreme  court  of  the  state  for  a  writ  of 
error  to  review  the  judgment  of  the  court 
of  civil  appeals,  but  that  court  dismissed 
the  application  for  want  of  jurisdiction. 

Messrs.  Charles  W.  Ogden  and  J.  0. 
Sullivan  for  plaintiff  in  error. 

Messrs.  William  E.  Hawkins  and  Rob- 

_srt  Vance  Davidson  for  defendant  in  error, 

s 

•  *Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

By  the  action  of  the  supreme  court  of  the 
state  the  judgment  of  the  court  of  civil  ap- 
peals became  the  judgment  of  the  highest 
court  In  the  stats  to  which  the  case  could 
be  taken,  and  hence  the  writ  of  error  prop- 
erly ran  to  that  court.  The  constitutional 
question,  although  not  raised  theretofore, 
was  distinctly  presented  in  the  petition  to 
the  court  of  civil  appeals  for  a  rehearing, 
was  considered  by  that  court,  and  decided 
adversely  to  the  plaintiff  in  error.  This 
oourt,  therefore,  has  jurisdiction.  Mallett 
t.  North  Carolina,  161  U.  8.  589,  692,  4G  L. 
ed.  1015,  1017,  21  Sup.  Ct.  Rep.  730;  Leigh 
t.  Green,  193  U.  S.  79,  48  L.  ed.  823,  24  Sup. 
CL  Rep.  390;  French  t.  Taylor,  199  U.  8. 
t74,  50  L.  ed.  189,  20  Sup.  Ct.  Rep.  76. 

Coming  to  the  merits,  ft  Is  obvious  that 
the  act  of  1862  was  simply  a  confirmation 
as?  grants  made  by     the    Mexican  states. 


•There  is  nothing  in  It  which  suggests  the  * 
thought  of  new  grants  or  of  addition  to  old 
ones.  The  1st  section  declares  that  the 
state  "relinquishes  all  her  right  and  inter- 
est in  the  following-described  lands  to  the 
original  grantees  thereof,"  and  names  the 
amount  of  land  included  In  this  grant  SO 
relinquished, — 6y,  leagues.  The  2d  section 
makes  It  the  duty  of  claimants  to  hare  sur- 
veys made  of  their  existing  grants.  The 
third  section  makes  provision  in  case  of  the 
loss  of  the  "original  title  papers  of  lands 
claimed  by  this  act,"  while  %  5  speaks  of 
"the  confirmation  herein  extended  to  the 
lands  mentioned  in  this  act." 

But  it  is  contended  that  there  was  an 
existing  Mexican  land  grant  binding  upon 
the  state  of  Texas  as  the  successor  of  the 
former  government;  that  the  act  of  1862 
not  only  confirmed  the  grant,  but  also  by  the 
2d  section  provided  for  a  settlement  of  its 
boundaries  through  an  official  survey;  that 
this  was  a  proposition  made  by  the  state  to 
the  claimant  of  the  grant  which,  upon  ac- 
ceptance, as  evidenced  by  the  survey  at 
the  request  of  the  owner  and  the  return  of 
the  field  notes  to  the  land  office,  ripened  in- 
to a  valid  contract;  that  when  the  survey 
was  made  and  the  field  notes  returned,  as 
required  by  law,  it  became  conclusive  evi- 
dence against  both  the  state  and  the  claim- 
ant that  the  land  surveyed  was  that  grant- 
ed by  the  Mexican  state  and  confirmed  by 
the  legislature  of  Texas.  This  argument 
makes  the  surrey  the  pivotal  fact  upon 
which  the  question  of  contract  turns.  Of 
course,  whether  there  was  or  was  not  a 
contract  la  a  question  which,  in  a  case  like 
the  present,  this  court  must  determine  for 
itself.  Jefferson  Branch  Bank  t.  Bkslly,  1 
Black,  430-443,  17  L.  ed.  173-177;  MeCul- 
lough  v.  Virginia,  172  U.  8.  102,  109,  43  L. 
ed.  382,  384,  19  Sup.  Ct  Rep.  134;  Houston 
4  T.  0.  B,  Co.  v.  Texas,  ITT  U.  8.  86,  TT, 
44  L.  ed.  873,  080,  20  Sup.  Ct  Rep.  546;  St. 
Paul  Gaslight  Co.  t.  St.  Paul,  181  U.  B. 
142,  147,  4BL.ed.7B8,  791,  21  Snp.  Ct  Rep. 
675;  Muhlker  t.  New  York  A  H.  R.  Co.  197 
U.  S.  644,  S70,  49  L.  ed.  872,  877,  25  Sup.  Ct 
Rep.  522. 
It  will  be  perceived  that  5  2  does  not 
line  the  individual  to  act  for  the  state, 
but  only  deslgnatss  certain  officials,  any  one 
of  whom  may  make  the  surrey,  and  imposes^ 
a  duty  upon  the  claimant  of  causing  the* 
survey  to  be  made.  It  doea*not  prescribe* 
the  time  within  which  the  survey  must  be 
made.  In  fact,  It  was  not  made  until  seven 
years  after  the  passage  of  ths  act,  and  the 
field  notes  were  not  filed  until  ten  years 
after  that  The  purpose  of  the  act  was  to 
enable  the  claimant  to  acquire  a  patent  as 
better  evidence  of  title,  with  a  more  ac- 
curate description  of  boundaries.    The  wax- 
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vayor  la  not  named  as  en  Agent  of  the 
■tat*.  On  the  contrary,  an  official  act,  that 
of  survey,  iu  authorised  to  be  made  at 
the  butanes  of  tha  claimant,  but  a  mere 
surveyor  la  not,  by  virtue  of  hb  office,  em- 
powered to  change  boundaries.  Those  were 
given  in  the  original  Mexican  grant,  and 
hia  function  waa  simply  to  resnrvey,  mak- 
ing the  description  more  definite  and  cer- 
tain. It  could  not  have  been  within  the 
contemplation  of  the  legislature  that  this 
surveyor,  picked  out  by  the  claimant, 
should  have  power  to  bind  the  state,  by  the 
mere  matter  of  survey,  to  a  grant  nearly 
double  the  site  of  that  which  it  confirmed 
by  this  statute  of  relinquishment.  It  must 
be  borne  in  mind  that  the  original  grant 
waa  not  a  float, — that  is,  a  grant  of  so 
many  acres,  to  be  located  inside  of  a  larger 
tract,  in  which  the  surveyor  might  have  a 
discretion  In  selecting  the  particular  tract, 
—hut  it  was  a  grant  by  metes  and  bounds, 
and  the  sole  function  of  the  surveyor  waa 
ministerial, — to  locate  the  tract  and  more 
fully  describe  thoae  metes  and  bounds. 

In  all  these  proceedings  the  substantial 
elements  of  a  contract  are  lacking.  The 
state  of  Texas,  succeeding  to  the  sovereignty 
of  the  former  government,  recognized  all 
that  might,  under  any  circumstances,  be 
considered  its  international  obligation,  and 
confirmed  the  title  which  had  been  made. 
It  made  no  grant  of  additional  land.     It 


had  been  granted  by  the  former  soverelga 
and  eonfirmed  the  title  made  by  that  grant. 
It  received  no  consideration.  As  the  de- 
scription in  tha  original  survey  was  defect- 
ive, it  provided  means  for  perfecting  that 
description  and  authorized  a  patent,  which 
la  the  highest  evidence  of  title.  On  the 
other  hand,  the  grantee,  holding  a  grant  B 
from  tha  state  of  Tamaullpaa,  received  from" 
the  state  of  Texas  no  grant  or*promise  of* 
additional  land,  but  simply  a  declaration  of 
its  willingness  to  recognize  and  confirm  the 
Mexican  grant.  He  paid  nothing  to  tha 
state,  but  waa  only  accorded  by  ft  the 
means  of  m»Hi>g  his  title  definite  and  cer- 
tain and  the  boundaries  of  his  grant  beyond 
question.  In  short,  it  was  aimply  a  pro- 
ceeding established  by  the  law  of  the  state 
for  making  clear  and  certain  tha  boundaries 
of  grants  which  the  state  was  willing  to 
recognize,  and  in  that  proceeding  a  certain 
official  of  the  state  was  charged  with  the 
ministerial  duty  of  making  a  survey.  He 
waa  given  no  authority  to  enlarge  or  di- 
minish the  grant,  but  only  to  ascertain 
what  the  real  boundaries  were.  Further, 
the  state  has  never  given  a  patent,  although 
this  suit  was  not  commenced  for  fifty  years 
after  the  act  of  relinquishment,  forty-three 
years  after  the  survey,  and  thirty-three 
years  after  the  filing  of  the  field  notes  in 
the  state  land  office. 

The  decision  of  the  Court  of  Civil  Appeals 
waa  right,  and.  its  Judgment  is  affirmed. 
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ENBERG  and  Daniel  Gallagher  for  a 
Writ  of  Mandamus  against,  the  Honorable 
E.  Henry  Lacombe,  Circuit  Judge  of  the 
United  States  for  the  Second  Circuit,  and 
against  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Yort.  (No.  11,  Original) 

IN  THE  MATTER  OF  THE  APPLICA- 
TION OF  JOSEPH  KONRAD,  Individu- 
ally and  aa  Administrator  of  Paul  Plan- 
ovaky,  Deceased,  for  a  Writ  of  Manda- 
mus against  the  Honorable  E.  Henry  Le.- 
eombe,  Circuit  Judge  of  the  United  States 
for  the  Second  Circuit,  and  against  the 
Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  (No. 
12,  Original.  | 

Jurisdiction  of  Federal  circuit  court— 
Justiciable  controversy  —  effect  of  ad- 
mitting averments  of  bill. 

1.  A  suit  by  Pennsylvania  and  New  Jer- 
sey corporations  against  a  New  York  corpo- 
ration operating  a  street  railway  system  in 
the  City  of  New  York,  the  bill  in  which 
avers  an  unsatisfied  indebtedness  due  each 
complainant  from  the  defendant,  substan- 
tially involves  a  controversy  between  citi- 
ssns  of  different  state*  within  the  meaning 
of  the  act  of  August  13,  1888  (ZB  Stat,  at 
L.  433,  chop.  888,  U.  S.  Comp.  Stat.  1901, 
pp.  607,  508),  i  1,  denning  the  jurisdiction 
of  the  Federal  circuit  courts,  although  the 
defendant  admits  the  indebtedness  and  the 
other  allegations  of  the  bill,  and  joins  with 
the  complainants  in  a  request  that  receiv- 
ers be  appointed.* 

Pleading  —  waiver  of  defense. 

2.  The  consent  of  defendant  to  the  ap- 
pointment of  receivers,  without  setting  up 
the  defense  that  the  complainants  were  not 
judgment  creditors  who  had  issued  an  exe- 
cution which  was  returned  unsatisfied,  in 
whole  or  in  part,  amounts  to  a  waiver  of 
that  defense.f 

Jurisdiction  of  Federal  circuit  court  — 
collusion. 

3.  Collusion  requiring  the  dismissal,  pur- 
suant to  the  act  of  March  3,  1STS  ( 18  Stat 
at  I*  470,  chap.  137),  I  6.1  of  a  suit  against 
a  street  railway  company  in  a  Federal  cir- 
cuit court,  cannot  be  inferred  because  the 
parties  desired  that  the  administration  of 
toe  railway  affairs  be  taken  in  hand  by  the 
court,  to  which  end  the  defendant  admitted 
the  averments  in  the  bill  and  united  with 
complainants  in  their  request  for  the  ap- 
pointment of  receivers,  where  no  claim  is 
made  that  the  averments  in  the  bill  were  un- 
true, or  that  the  debts  named  therein  aa 
owing  to  the  complainant*  did  not  in  fact 
exist,  and  there  is  no  question  made  as  to 
the  citizenship  of  the  complainants,  and 
not    the    slightest   evidence   of    any    fraud 

Cactised  for  the  purpose  of  thereby  creat- 
g  a  case  to  give  jurisdiction  to  the  Fed 
eral  court4 
Intervention  — In  receivership. 

4.  A  Federal  circuit  court  which  has  ac- 


quired jurisdiction  over  a  street  railway 
company,  and  baa  appointed  receivers  for 
it,  may,  in  its  discretion,  permit  another 
street   railway  company  to  intervene,  mak- 


p  to  it,  where  the  two  companies 
respectively  the  relation  of  lessee 
and  lessor,  and  their  interests  are  inex- 
tricably bound  together. 

[No*.  11,  12,  Original.] 


ORIGINAL  APPLICATIONS  for  leave  to 
file  a  petition  for  mmtonqa,  or,  in  the 
alternative,  for  a  prohibition,  addressed  to 
one  of  the  Circuit  Judges  of  the  United 
States  for  the  Second  Circuit,  commanding 
him  and  the  Circuit  Court  to  dismiss  a  suit 
and  all  proceedings  therein,  and  to  vacate 
injunctions  therein  and  orders  appointing 
receivers.  Rules  discharged  and  petitions 
dismissed. 

Statement  by  Mr.  Justice  Pecbfaaun:  * 
•These  are  original  applications  to  this? 
court  for  leave  to  file  a  petition  for  a  man- 
damus, or,  in  the  alternative,  for  a  prohi- 
bition, addressed  to  the  Honorable  E.  Henry 
Lacombe,  one  of  the  circuit  judges  of  the 
second  circuit,  commanding  him  and  the  cir- 
cuit court  to  dismiss  the  bill  of  complaint 
against  the  railroad  companies  hereinafter^ 
mentioned,  and  all 'proceedings  therein,  and* 
to  vacate  Injunctions  therein  issued  by  such 
judge,  and  also  to  vacate  the  orders  ap- 
pointing the  receivers  of  such  railroads,  and 
to  desist  from  exercising  any  further  juris- 
diction over  such  roads  in  such  suit,  or,  in 
the  alternative,  commanding  the  judge  to 
allow  petitioners'  intervention,  or  that  a 
writ  of  prohibition  might  issue  to  obtain 
the  same  relief. 

It  is  alleged  in  the  petition  In  No.  1 1  that 
the  petitioners  are  creditors  of  the  Metro- 
politan Street  Railway  Company  on  account 
of  injuries  alleged  to  have  been  received  by 
each,  through  the  negligence  of  the  com- 
pany's servants, — in  one  case  some  time 
prior  to  June  27,  1895,  and  in  the  other  on 
or  about  June  13,  1802.  Actions  had  been 
brought  by  each,  and  are  still  pending  at  the 
time  of  this  application. 

In  No.  12  it  is  alleged  that  the  petitioner 
is  the  administrator  of  one  Paul  Planovsky, 
deceased,  and  as  such  he  recovered  a  judg- 
ment for  damages  for  the  death  of  the  dece- 
dent against  the  New  York  City  Street  Rail- 
way Company  for  over  (8,000,  which  Is  still 
unpaid,  the  company  having  appealed  from 
the  judgment  to  the  appellate  division  of 
the  supreme  court  of  the  state  of  New  York, 
and   the  appeal   is  still   pending.     The  pe- 


•Ed.  Not*.— For  oi 


a  point,  see  vol.  U,  Cent  Dig.  Courts,  |  Ml 
t  Ed.  Not*.— For  cast*  In  point,  **s  vol.  Si,  Cent.  Dig.  Pleading,  I  US, 

>  U.   8.  Comp.  3t  1W1,  p.  511. 

',  i!d.  Note.— For  eases  la  point,  ■**  vol.  is.  Cent.  Dli.  Courts,  1  srat 
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titioiier  also  alleged  a  cause  of  action  in 
his  own  behalf,  arising  oat  of  the  refusal  of 
the  company  to  give  him  tickets  entitling 
him  to  transfers,  by  which  he  was,  as  he  al- 
leged, damaged  by  the  payment  of  addition- 
al fares  to  the  amount  of  at  least  $200. 

The  further  facts  set  up  In  each  of  the 
petitions  are  substantially  identical. 

Upon  reading  the  petitions,  orders  were 
mads  allowing  them  to  be  filed,  and  rules  to 
bhow  cause  why  tie  petitions  should  not  be 
granted  were  thereupon  entered,  returnable 
before  this  court  on  the  9th  of  December, 
1807. 

On  that  day  there  was  duly  filed  a  re- 
turn of  the  circuit  judge  in  each  proceed- 
ing, who  gave  therein  a  short  history  of  the 
litigation  culminating  in  the  appointment 
n  of  receivers  of  the  railroads  mentioned,  and 
?  stating  the  then  condition  of  such'li ligation. 
There  were  filed,  as  a  part  of  such  returns, 
copies  of  the  bill  of  complaint  under  which 
the  receivers  were  appointed,  and  of  the  an- 
swer of  the  New  York  City  Railway  Com- 
pany, and  also  copies  of  certain  affidavits 
made  in  behalf  of  complainants  and  defend- 
ant in  the  suit. 

It  ia  upon  the  eaae  made  by  the  petition 
for  a  mandamus  and  the  return  of  the  cir- 
cuit judge  that  the  questions  arise  for  the 
decision  of  this  court. 

It  appears  from  such  record  that  in  Sep- 
tember, 1907,  the  New  York  City  Railway 
Company  and  the  Metropolitan  Railway 
Company  were  corporations  organized  un- 
der the  laws  of  the  state  of  New  York,  and 
that  the  New  York  City  Railway  Company 
was  operating  a  system  of  surface  street 
railroads  in  New  York  county,  as  the  owner 
of  some  and  the  lessee  of  others.  The  Met- 
ropolitan Railway  Company  was  Interested, 
either  as  owner  or  as  lessee  of  some  eighteen 
separate  and  independent  railroads,  all  of 
which  it  had  leased  to  the  New  York  City 
Railway  Company,  by  lease  dated  February 
14,  1002,  for  990  years. 

While  the  New  York  City  Railway  Com- 
pany was  operating  these  various  railways 
a  bill  against  it  was  filed  September  24, 
1007,  in  the  United  States  circuit  court  for 
the  southern  district  of  New  York,  by  the 
Pennsylvania  Steel  Company,  a  citizen  of 
Pennsylvania,  and  by  the  Degnon  Contract- 
ing Company,  a  citizen  of  New  Jersey,  as 
complainants,  in  which  the  complainants  al- 
leged an  indebtedness  due  from  the  railway 
company  of  over  $30,000  to  the  steel  com- 
pany and  over  (11,000  to  the  Degnon  Com- 
pany, for  rails  and  other  track  material  and 
for  labor  done  for  the  company,  at  its  re- 
quest, and  that  payment  of  the  debts  had 
been  demanded  of  the  railway  company  by 
each  of  the  complainants,  and  refused.  It 
also  appeared  that  the  defendant  was  In- 


solvent; that  it  was  operating — as  owner 
of  some  and  lessee  of  other  portions — a  sys- 
tem of  some  600  miles  of  track,  covering 
substantially  all  the  surface  railroads  in 
New  York,  comprising  many  different  com-* 
panles,  which  owned  many  difTerent'rail-* 
roads,  which  had  been  leased  to  the  Met- 
ropolitan Railway  Company  and  by  it  leased 
to  the  defendant  company;  that  all  the 
roads  which  had  been  leased  to  the  defend- 
ant company  were  covered  by  many  sepa- 
rate and  independent  mortgages  for  differ- 
ent sums,  maturing  at  different  times;  the 
New  York  City  Railway  Company  was  un- 
der obligations  to  pay  the  interest  on  the 
funded  debt  of  its  lessor,  by  reason  of  the 
lease  from  the  Metropolitan  Railway  Com- 
pany under  which  it  was  operating  these 
various  roads.  Failure  to  meet  the  interest 
on  the  funded  indebtedness  as  it  matured 
would  operate  as  a  default  and  would  ren- 
der the  mortgages  enforceable. 

One  of  these  mortgages  was  for  over 
twelve  and  another  for  over  sixteen  mil- 
lions of  dollars,  and  other  mortgages  in- 
creased the  whole  mortgage  debt,  on  all  the 
lines,  to  about  one  hundred  millions  of  dol- 
lars. The  New  York  City  Railway  Com- 
pany, as  lessee,  bad  expended  more  than 
twenty  millions  of  dollars  in  improvements, 
and  was  also  indebted  In  other  large  sums, 
aggregating  between  five  and  ten  millions 
of  dollars  more,  by  reason  of  expenditures 
for  equipment  and  for  repairs;  also  for 
taxes,  and  also  for  a  large  amount  of  Boat- 
ing indebtedness,  besides  which  there  were 
a  great  number  of  suits  pending  against 
It  to  recover  damages  for  alleged  in- 
juries sustained  through  alleged  negli- 
gence of  its  servants,  and  whieh  were 
on  the  calendars  of  the  New  York  court*, 
and  the  plaintiffs  therein  were  pressing  for 
trial.  If  judgment  were  obtained  in  any  of 
these  eases,  or  In  any  other  of  tbe  cases 
where  creditors  were  pressing  their  demands, 
it  would  result  in  disastrous  consequence  to 
the  public,  by  a  possible  sale  and  dismem- 
berment of  tbe  system  under  which  the  rail- 
roads were  then  operated,  and  might  result 
in  sales  of  portions  of  the  roads  to  different 
Individuals  or  corporations,  by  reason  of 
which  it  would  be  impossible  to  continue 
the  transfer  of  passengers  from  one  road  to 
another  for  one  fare,  such  as  was  then  in 
operation;  and  a  sale  of  the  roads  would 
probably  be  for  a  sum  greatly  beneath  their 
value,  and  thus  tbe  security  for  all  tbe  cred- 
itors for  the  ultimate  payment  of  their  ta 
claims  would  be  impaired  and  very'greatry* 
injured.  The  defendant  was,  as  it  is  stated, 
unable  to  pay  these  various  obligations  as 
they  matured. 

For  these,  and  other  reasons  stated  with 
great  detail  in  the  bill,  It  was  asked  that  the 
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court  would  take  the.  road  Into  fta  posses- 
sion, and  that  the  creditors  of  the  defend- 
ant might  be  ascertained  and  tha  court  ful- 
ly administer  the  fund,  consisting  of  the  en- 
tire railroad  system  and  other  assets  of  the 
defendant;  that  the  assets  should  be  mar- 
shaled and  the  respective  liens  and  priorities 
existing  therein  should  be  ascertained,  and 
that  the  court  should  enforce  and  decree 
the  rights,  liens,  and  equities)  of  all  the 
creditors  of  the  defendant,  as  the  same 
might  be  finally  ascertained  by  the  court; 
that,  for  the  purpose  of  preserving  the  unity 
of  the  system,  a  receiver  might  be  appoint- 
ed, with  power  to  collect  all  the  assets  of 
the  company,  and  with  authority  to  run  and 
operate  the  railroads  and  collect  and  receive 
all  the  rents  due  and  apply  the  income  there- 
of, under  the  direction  of  the  court,  for  such 
period  as  the  court  should  order;  and  for 
the  purpose  of  protecting  and  preserving 
the  railroads  and  assets  and  property,  real 
and  personal,  from  being  sacrificed  under 
proceedings  liable  to  be  taken,  which  might 
prejudice  the  same;  and  that,  temporarily 
and  pending  the  suit,  an  injunction  might 
issue  against  the  defendant  and  all  persons 
claiming  to  act  by,  through,  or  under  it, 
and  all  other  persons,  restraining  them  from 
Interfering  with  the  receiver  taking  posses- 
sion of  the  property,  and  that  complainants 
might  have  such  farther  relief  as  was  prop- 
er. 

Upon  the  filing  of  this  bill  a  subpoma  was 
duly  Issued  and  served  upon  the  defendant, 
the  New  York  City  Railway  Company,  and 
an  answer  was  put  in  by  that  company, 
which  admitted  all  the  allegations  of  the 
bill,  and  it  Joined  in  the  prayer  of  the  bill 
that  the  court  should  take  possession,  by 
receiver,  of  tha  system  of  railroads  operated 
by  the  defendant,  and  that  the  receiver 
should,  after  taking  possession  of  the  entire 
property,  preserve,  manage,  operate,  and 
g  control  the  same,  and  should  pay  all  the  in- 
•  debtedness  due  or  to  become  dne,  and*other- 
wise  discharge  all  the  duties  Imposed  by 
eourts  upon  receivers  in  similar  eases. 

Upon  this  bill  and  answer  an  application 
was  mads  to  the  circuit  judge  for  the  ap- 
pointment of  a  receiver,  and  saeh  applica- 
tion was  granted,  and  receivers  were  duly 
appointed,  with  direetiona  to  operate  the 
road.  They  were  given  power  to  borrow 
money,  if  needful  iu  their  judgment,  in  or- 
der to  comply  with  the  order,  and  make  ap- 
propriate payments  on  account  of  accruing 
rent  and  other  necessary  charges,  so  far  as 
might  be  necessary  to  pay  off  current  ex- 
penses for  labor  and  supplies,  but  for  no 
other  purpose  without  the  order  of  the  court. 
The  defendant  and  Its  officers,  and  all  per- 
sons claiming  to  act  under  the  defendant, 
•  enjoined  from 


interfering  In  any  way  with  the  possession 
and  management  of  the  properly  by  the  re- 
ceivers; and  it  was  ordered  that  the  de- 
fendant should  show  cause  on  the  7th  of 
October,  1907,  why  the  receivership  should 
not  be  continued  during  the  pendency  of  the- 
suit;  and  upon  the  hearing  thereon,  it  wae 
ordered  that  any  other  creditors  of  the  de- 
fendant, or  any  other  party  in  interest, 
might  be  heard. 

Prior  to  the  7th  of  October,  1907,  tha- 
Metropolitan  Railway  Company  presented  a 
petition  to  the  circuit  court,  wherein  it 
asked  to  be  made  a  party  to  the  original 
■nit  of  the  steel  company  and  others  against 
the  New  York  City  Railway  Company,  and 
that  the  receivership  under  the  bill  might 
be  extended  so  as  to  expressly  embrace  the 
interests  of  the  Metropolitan  Railway  Com- 
pany in  the  property.  The  petition  showed 
the  foregoing  facta  in  relation  to  the  lease 
of  the  property  to  tha  New  York  City  Rail- 
way Company,  and  It  averred  that,  by  rea- 
son of  thess  leases  and  the  various  mort- 
gages upon  portions  of  the  property,  and 
the  operation  of  all  the  miles  of  railroad  aa 
one  system,  and  because  of  the  fact  that  the 
property  of  the  Metropolitan  Railway  Com- 
pany was  all  of  It  so  leased  to  the  New 
York  City  Railway  Company  that  it  had  to 
depend  on  the  solvency  of  the  latter  com- 
pany in  order  that  payment  might  be  madst- 
on  the  various  mortgages  on  the 'various* 
roads  for  which  the  Metropolitan  Railway 
Company  was  responsible  as  lessee,  and 
which  it  had  also  leased  to  the  New  York 
City  Company,  the  two  companies  were  so 
inextricably  bound  together  that  if  the  New 
York  City  Railway  Company  went  Into  the 
hands  of  a  receiver,  and  all  its  property 
were  taken  possession  of  by  that  officer,  it 
was  necessary,  in  the  interest  of  all  con- 
cerned, that  the  Metropolitan  Railway  Com- 
pany should  also  be  made  a  party  to  the 
suit  and  the  receivership  extended  to  it. 
Under  this  petition  the  court  granted  an  or- 
der making  the  Metropolitan  Railway  Com- 
pany a  party  defendant  and  extending  the 
receivership  to  it,  and  the  injunction  was. 
also  extended  so  as  to  enjoin  that  company 
from  interfering  with  the  possession  of  the 


Iu  October,  1907,  an  application  was  made 
to  the  circuit  court  on  the  part  of  those 
who  are  now  petitioners  In  this  court,  in 
which  application  it  was  alleged  that  the 
bill  of  complaint  in  the  above-mentioned 
salt,  and  the  answer  consenting  to  the  ap- 
pointment of  receivers,  and  admitting  the 
allegations  in  the  hill,  were  filed  colluslvely 
for  the  purpose  of  avoiding  the  jurisdiction 
of  the  court*  of  the  state,  and  for  the  pur- 
pose of  creating  a  case  cognisable  under  tha 
judiciary  act  of  the  United  States  by  the 
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United  States  court*.  And  it  was  averred 
that  the  suit  in  which  the  bill  and  answer 
were  filed  did  not  and  does  not  really  and 
substantially  involve  any  dispute  between 
the  parties,  nor  did  it  involve  any  real  or 
substantial  controversy  between  then,  or 
any  dispute  between  than  which  was  within 
the  jurisdiction  of  the  court.  All  these 
averraenta  were  reiterated  in  the  petitions 
presented  to  this  court  Various  other  (acta 
were  included  in  the  petition  to  the  circuit 
court,  and  it  was  prayed  that  an  order 
might  be  made  dismissing  the  bill  in  equity 
for  fraud,  collusion,  and  want  of  Jurisdic- 
tion, and  setting  aside  the  order  appointing 
a  receiver,  or,  in  case  that  application  was 
denied,  then  that  the  order  appointing  a 
receiver  should  be  amended  by  providing  that 
liabilities  for  personal  Injuries  and  for  caua- 
i  ing  the  death  of  Individuals  should  have  the 
?  preference  over  other  claims  on  "the  dis- 
tribution of  the  assets.  The  petition  was 
subsequently  amended  so  as  to  add  a  further 
prayer  that  the  petitioner,  individually  and 
as  administrator,  might  be  allowed  to  in- 
tervene in  the  suit  on  behalf  of  himself  in- 
dividually and  as  administrator  and  on  be- 
half of  all  other  judgment  creditors  of  the 
defendant  who  might  come  In  and  contrib- 
ute to  the  defense  of  the  suit. 

In  opposition  to  this  application  affida- 
vits were  presented  by  the  persons  who  had 
verified  the  original  bill  of  complaint  in  be- 
half of  the  two  companies  against  the  New 
York  City  Railway  Company  (and  copies 
of  these  affidavits  are  made  parts  of  the  re- 
turns of  the  circuit  judge),  denying  that 
the  purpose  of  the  suit  or  of  the  application 
for  the  receivership  was  for  stock  jobbing 
or  other  improper  purposes,  and  each  ad- 
mitted that  the  suit  was  brought  in  the  cir- 
cuit court  of  the  United  States  for  the  pur- 
pose of  having  that  court  take  jurisdiction, 
and  denied  that  there  was  any  impropriety 
or  collusion  or  anything  else  wrongful  in  the 
conduct  of  the  com  plain  an  ta.  Each  affida- 
vit contained  an  averment  that,  as  nonresi- 
dents of  the  state  of  New  York,  complain- 
ants had  an  absolute  right  to  decide  whether 
to  bring  the  suit  in  the  courts  of  the  United 
States  or  in  the  courts  of  the  state  of  New 
York;  and  it  was  denied  that  the  object  of 
the  suit  was  anything  else  than  appears  on 
the  face  of  the  bill;  namely,  the  adminis- 
tration of  the  assets  of  the  defendant  in  a 
proper  court  having  jurisdiction  thereof. 
All  charges  of  collusion  and  suppression  of 
facta  and  of  wrongdoing  were  denied  abso- 
lutely. And  a  similar  affidavit  was  made  by 
the  officers  of  the  New  York  City  Railway 
Company  who  had  verified  the  answer  to 
the  bill  of  complaint,  and  copies  thereof  are 
also  mode  part  of  the  returns  of  the  circuit 
Judge.     The  application  was  denied. 


On  October  29,  1B07,  a  decree  was  entered 
adjudging  the  New  York  City  Railway  Com- 
pany to  be  insolvent  and  ordering  a  refer- 
ence to  a  master  to  take  proof  of  claims 
and  report  to  the  court,  providing  that  all 
claims  should  be  presented  to  the  master 
on  or  before  November  30,  1907,  and  thatg 
the*maater  should  give  public  notice  accord** 
ingly,  the  notice  to  contain  a  statement  of 
the  time  and  place  of  first  hearing  before  the 

On  the  0th  of  November,  190T,  the  court 
made  a  similar  order,  adjudging  the  Met- 
ropolitan Railway  Company  insolvent,  and 
adjudging  that  its  assets  should  be  mar- 
shaled, and  appointing  a  master  as  in  the 
other  case. 

The  order  containing  the  appointment  of 
the  receivers  permitted  all  pending  suits 
against  the  New  York  City  Railway  Com- 
pany and  the  Metropolitan  Railway  Com- 
pany, which  were  begun  before  the  receivers 
were  appointed,  to  be  prosecuted  to  judg- 
ment. In  regard  to  claims  for  damages  re- 
sulting from  accidents  before  the  receivers 
bad  been  appointed,  but  in  which  suit  had 
not  been  commenced  at  the  time  of  such 
appointment,  it  was  provided  that  they 
might  be  filed  with  the  receivers,  and  might 
go  to  a  master  for  adjustment,  and,  in  any 
case,  it  was  ordered  that  if  the  plaintiff 
wished  a  Jury  trial  he  might  have  it,  and 
the  claim,  if  judgment  were  obtained,  would 
thereby  be  liquidated,  and  would  rank  with 
claims  already  in  suit. 

As  a  reason  for  commencing  these  pro- 
ceedings petitioners  averred  that  they  could 
not  appeal  from  the  order  of  the  circuit 
court  denying  their  application  for  leave  to 
intervene  in  the  suit  commenced  by  the 
Pennsylvania  Steel  Company,  and  others, 
nor  could  they  take  any  steps  In  that  suit, 
and,  as  they  were  enjoined  from  taking  any 
proceeding  in  regard  to  the  possession  by 
the  receivers  of  the  property  ol  the  two 
railway  companies,  they  were  without  any 
remedy  looking  toward  a  review  of  the  or- 
ders and  decrees  of  the  circuit  court,  other 
than  by  the  application  to  this  court  in  the 
manner  they  are  proceeding. 

In  the  course  of  his  decision  on  the  appli- 
cation to  make  the  receivers  permanent  the 
circuit  judge  said,  in  relation  to  the  allega- 
tions of  collusion,  as  follows: 

"There  is  no  collusion  apparent  in  any. 
legal  sense.  It  Is  of  course  manifest  that* 
complainants  and  defendants  were*  entirely* 
in  accord,  and  arranged  together  that  the 
suit  should  be  brought  to  the  Federal  court, 
and  that  the  averments  of  the  bill  should 
be  admitted  by  the  answer.  But  there  was 
no  colorable  assignment  of  some  claim  to  a 
citiien  of  another  state,  nor  any  misrepre- 
sentation or  distortion  of  facta,  to  mislead 
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the  court.  On  the  contrary,  exarai nation  of 
the  boobs  shows  that  the  financial  situation 
it  precisely  Mieh  as  was  averred  in  the  com- 
plaint" 

And  in  relation  to  extending  the  receiver- 
ahlp  to  the  Metropolitan  Railway  Company 
and  allowing  that  company  to  be  made  a 
party  defendant,  the  court  said: 

"Having  taken  its  entire  property  into 
possession  of  the  court  under  conditions 
which  left  it  powerless  to  recover  the  same 
for  a  year,  the  receivership  left  It  wholly 
without  means  to  meet  its  obligations,  and 
It  seems  to  be  clearly  the  duty  of  the  court 
which- has  thus  deprived  it  of  its  resources 
to  protect  It  against  execution  while  re- 
ceivers   handle    and    distribute    those    re- 


Mr.  Roger  Foster  for  petitioners. 
Messrs.   James   Byrne   and   J.    Parker 
Slrlln  for  respondents. 

■  *Mr.  Justice  Peckham,  after  making  the 
Joregoing  statement,  delivered  the  opinion 
of  the  court: 

The  petitioners  bsse  their  application  for 
relief  In  this  court  upon  the  contention  that 
the  circuit  court  had  no  jurisdiction  in  the 
ease  brought  by  the  Pennsylvania  Steel 
Company,  and  others,  against  the  New  York 
City  Railway  Company,  to  appoint  receiv- 
ers, or  to  grant  any  relief  asked  for  in  the 
bill  of  complaint  in  that  suit.  And,  as  they 
have  been  denied  leave  to  intervene  therein, 
and  they  cannot  appeal  from  the  order  de- 
nying such  request  (Ex  parte  Cutting,  94 
U.  S.  14,  24  L.  ed.  49;  Credits  Commuta- 
tion Co.  v.  United  States,  177  U.  S.  311,  44 
C  I*  ed.  7S2,  20  Sup.  Ct  Rep.  63S),  they  es- 
•  sert'they  are  without  any  remedy,  unless  it 
be  granted  on  this  application.  The  basis 
of  their  contention,  that  the  circuit  court 
was  without  jurisdiction,  rests  upon  the  as- 
sertion that  there  was  no  controversy  or  dis- 
pute between  the  parties  to  that  suit.  The 
counsel  for  the  parties  favoring  the  juris- 
diction insist  that  these  petitioners  are  not 
entitled  to  the  remedy  sought  by  them  in 
this  court,  either  by  mandamus  or  prohibi- 
tion, because  the  case  made  by  them  is  not 
such  as  to  authorize  the  court  to  issue 
either  writ,  as  prayed  for. 

Without  going  into  the  question  of  the 
right  of  this  court  to  grant  the  remedy 
sought,  we  prefer  to  place  our  decision  upon 
the  ground  that  the  circuit  court  had  juris- 
diction, and  that  its  action  in  exercising  it 
was,  therefore,  valid. 

The  statutes  defining  the  jurisdiction  of 
the  circuit  court  (act  March  3,  1876,  chap. 
137,  I  1,  IS  SUt.  at  L.  470;  act  March  S, 
1887,  chap.  373,  |  1,  24  Stat,  at  L.  GG2; 
net  August  13,  1888,  chap.  866,  f  1,  26  Stat 


at  I*  433,  U.  8.  Camp.  Stat.  1801,  pp.  SOT, 
508)  confer  it,  among  other  cases,  where 
"there  shall  be  a  controversy  between  citi- 
zens of  different  states  in  which  the  matter 
in  dispute  exceeds,  exclusive  of  Interest  and 
costs,  the  sum  or  value  aforesaid"  ($2,000). 
Although  the  amount  Involved  in  the  suit 
in  the  circuit  court  was  sufficient,  it  is  in- 
sisted now  that  there  was  no  dispute  or  con- 
troversy in  that  case  within  the  meaning  of 
the  statute,  because  the  defendant  admitted 
the  indebtedness  and  the  other' allegations 
of  the  bill  of  complaint,  and  consented  to 
and  united  in  the  application  for  the  ap- 
pointment of  receivers.  Notwithstanding 
this  objection,  we  think  there  was  such  a 
controversy  between  these  parties  as  is  con- 
templated by  the  statute.  In  the  bill  filed 
there  was  the  allegation  that  a  demand  of 
payment  of  a  debt  due  each  of  complainants 
had  been  made  and  refused.  This  was  not 
denied  and  has  not  been.  There  was  there- 
fore an  unsatisfied  demand  made  by  com- 
plainants and  refused  by  defendants  at  the 
time  of  the  filing  of  the  bill.  We  think 
that  where  there  is  a  justiciable  claim  of 
some  right  made  by  a  citizen  of  one  state 
against  a  citizen  of  another  state,  involving^ 
an  amount  equal  to  the  amount  named  in  s 
tha-itatute,  which  claim  is  not  satisfied  by. 
the  party  against  whom  ft  is  made,  there 
is  a  controversy,  or  dispute,  between  the 
parties,  within  the  meaning  of  the  statute. 
It  is  not  necessary  that  the  defendant  should 
controvert  or  dispute  the  claim.  It  is  suffi- 
cient that  he  does  not  satisfy  it  It  might 
bs  that  he  could  not  truthfully  dispute  it, 
and  yet.  If  from  inability,  or,  mayhap,  from 
indisposition,  he  fails  to  satisfy  it,  it  cannot 
be  that  because  the  claim  is  not  controvert- 
ed the  Federal  court  has  no  jurisdiction  of 
an  action  brought  to  enforce  it  Jurisdic- 
tion does  not  depend  upon  the  fact  that  the 
defendant  denies  the  existence  of  the  claim 
made,  or  its  amount  or  validity.  If  it  were 
otherwise,  then  the  circuit  court  would  have 
no  jurisdiction  if  the  defendant  simply  ad- 
mitted his  liability  and  the  amount  thereof 
as  claimed,  although  not  paying  or  satisfy- 
ing the  debt  This  would  involve  the  con- 
tention that  the  Federal  court  might  be 
without  jurisdiction  in  many  eases  where, 
upon  bill  filed,  it  waa  taken  pro  confetao,  or 
whenever  a  judgment  was  entered  by  de- 
fault These  are  propositions  which,  it 
seems  to  us,  need  only  to  be  stated  to  be 
condemned.  The  cases  are  numerous  in 
which  judgments  have  been  entered  by  con- 
sent or  default  where  the  other  requisites 
to  the  jurisdiction  of  the  Federal  court  ex- 
isted. Hefner  v.  Northwestern  Mut  L.  Ins. 
Co.  123  O.  a  747-756,  31  L.  ed.  309-313,  S 
Sup.  Ct  Rep.  337 ;  Pacific  R,  Co.  v.  Ketchum, 
101  U.  S.  280-280,  U  L.  ed.  982-936.     Is 
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the  latter  case  the  proceeding  nt  "by  the 
consent  of  all  the  parties  to  the  auit,  through 
their  solicitors  of  record."  It  was  stated 
la  the  opinion  by  Chief  Justice  Waite  that 
the  defendant  had  Hied  an  answer  under  its 
corporate  seal,  in  which  every  material  al- 
legation of  the  bill  was  confessed,  and  it 
was  stated  that  the  bonds  sued  for  were,  in 
all  respects,  valid  obligations  of  the  com- 
pany, and  the  mortgage  a  subsisting  lien. 
No  donbt  was  expressed  as  to  the  jurisdic- 
tion of  the  court,  because  of  the  admission 
of  the  facts  by  the  defendant  and  its  con- 
sent to  the  judgment.  We  do  not  doubt  the 
jurisdiction  of  the  circuit  court  although 
the  facts  were  admitted,  and  the  defendant 
e  joined  with  the  complainants  in  a  request 
o  that  receivers  should  be  appointed. 
•  *It  is,  however,  argued,  that  although 
there  may  be  jurisdiction  in  tho  case  of 
railroads  engaged  in  interstate  commerce, 
yet  they  are  exceptions,  because  in  such  a 
ease  they  arise  under  the  Constitution,  al- 
though there  may  not  have  been  an  actual 
controversy  between  the  parties.  Such 
eases,  it  is  said,  cannot  properly  be  regarded 
as  precedents  for  claiming  jurisdiction  In 
the  case  of  railroads  wholly  within  the 
state,  and  doing  no  Interstate  business. 

A  ease  tinder  the  Constitution  or  laws  of 
the  United  States  does  not  arise  against  a 
railroad  engaged  in  interstate  commerce 
from  that  mere  fact.  It  only  arises  under 
the  Constitution  or  laws  or  treaties  of  the 
United  States  when  it  substantially  involves 
a  controversy  as  to  the  effect  or  construc- 
tion of  the  Constitution,  or  on  the  deter- 
mination of  which  the  result  depends.  De- 
fiance Water  Co.  ».  Defiance,  101  U.  S.  184, 
48  L.  ed.  140,  24  Sup.  Ct.  Rep.  63;  New- 
buryport  Water  Co,  v.  Newburyport,  103 
U.  8.  S6I,  48  L.  ed.  70S,  24  Sup.  Ct  Rep. 
653;  Bonin  v.  Gulf  Co.  108  U.  8.  115,  40  I* 
ed.  070,  26  Sup.  Ct  Rep.  808;  Devine  v. 
Los  Angeles,  202  U.  8.  313,  80  L.  ed.  1040, 
26  Sup.  Ct  Rep.  6S2.  The  appointment  of 
a  receiver  in  the  case  of  a  railroad  engaged 
in  interstate  commerce  does  not  necessarily 
Involve  any  such  controversy.  Jurisdiction 
to  appoint  a  receiver  by  a  circuit  court  of 
the  United  States  in  cases  of  railroads  en- 
gaged in  interstate  commerce  has  existed  by 
reason  of  diversity  of  citizenship  in  the  va- 
rious cases  between  the  parties  to  the  liti- 
gation, and  not  because  the  railroads  were 
engaged  in  interstate  commerce.  The  nec- 
essary diversity  of  citizenship  is  alleged  to 
exist  in  the  case  before  the  circuit  court, 
and  there  is  no  suspicion  as  to  the  truth  of 
the  averment 

It  is  also  objected  that  the  circuit  court 
had  no  jurisdiction  because  the  complain- 
ants were  not  judgment  creditors,  but  were 
■imply  creditors  at  large  of  the  defendant 


railways.  The  Objection  was  not  taken  be- 
fore the  circuit  court  by  any  of  the  parties 
to  the  suit,  but  was  waived  by  the  defend- 
ant consenting  to  the  appointment  of  the 
receivers,  and  admitting  all  the  facts  averred 
in  the  MIL  Hollina  v.  Brierfield  Coal  k  L 
Co,  ISO  U.  S.  371-380,  37  L.  ed.  1113-1115, 
14  Snp.  Ct  Rep.  127.  That  the  complain- e 
ant  has  not  exhausted  its  remedy  at  law —  * 
for  example,  not  having -obtained  any  j'udg-* 
ment  or  issued  any  execution  thereon — is  a 
defense  in  an  equity  suit  which  may  be 
waived,  as  is  stated  in  the  opinion  in  the 
above  case,  and,  when  waived,  the  case 
stands  as  though  the  objection  never  ex- 
isted. 

In  the  case  In  the  circuit  court  the  con- 
sent of  the  defendant  to  the  appointment 
of  receivers,  without  setting  up  the  defense 
that  the  complainants  wen  not  judgment 
creditors  who  had  issued  an  execution  which 
was  returned  unsatisfied,  in  whole  or  in 
part,  amounted  to  a  waiver  of  that  defense. 
Brown,  B.  ft  Co.  v.  Lake  Superior  Iron  Co. 
134  U.  S.  530,  83  L.  ed.  1021,  10  Sup.  Ct 
Rep.  604;  Ments  t.  Cook,  108  N.  T.  604- 
60S,  16  N.  B.  641 ;  Bom  v.  Pen  Marquette 
R.  Co.  1S1  Fed.  620-633. 

It  is  asserted  also,  that  there  was  collu- 
sion between  the  complainants  and  the  street 
railway  companies,  on  account  of  which  the 
court  had  no  jurisdiction  to  proceed,  and 
therefore  the  suit  should  have  been  dis- 
missed by  the  circuit  court  under  |  6  of  the 
act  of  1875,  already  cited.  By  that  section 
it  must  appear  to  the  satisfaction  of  the 
circuit  court  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of 
that  court,  or  that  the  parties  to  that  suit 
have  been  improperly  or  collusively  made  or 
joined  for  the  purpose  of  creating  a  case 
cognizable  under  that  act,  in  which  case 
the  circuit  court  is  directed  to  proceed  no 
further  therein,  but  to  dismiss  the  suit  on 
that  ground.  Whether  the  suit  involved  a 
substantial  controversy  we  have  already 
discussed,  and  the  only  question  which  is 
left  under  that  act  is  as  to  collusion. 

In  this  ease  we  can  find  no  evidence  of 
collusion,  and  the  circuit  court  found  then 
was  none.  It  does  appear  that  the  parties 
to  the  suit  desired  that  the  administration 
of  the  railway  affairs  should  be  token  in 
hand  by  the  circuit  court  of  the  United 
States,  and  to  that  end,  when  the  suit  was 
brought,  the  defendant  admitted  the  aver- 
ments in  the  bill,  and  united  in  the  request 
for  the  appointment  of  receivers.  This  foot 
is  stated  by  the  circuit  judge;  but  then 
is  no  claim  made  that  the  averments  in  the 
bill  were  untrue,  or  that  the  debts  named* 
"in  the  bill  as  owing  to  the  complainants  did* 
In  foot  exist;  nor  Is  there  any  qusatiom 
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made  aj  to  the  citizenship  of  the  complain- 
ants, and  then  Is  not  the  slightest  evidence 
of  any  fraud  practised  for  the  purpose  of 
thereby  creating  a  case  to  give  jurisdiction 
fat  the  Federal  court.  That  the  parties  pre- 
ferred to  take  the  subject-matter  of  the  liti- 
gation Into  the  Federal  courts,  Instead  of 
proceeding  In  one  of  the  courts  of  the  state, 
la  not  wrongful.  So  long  as  no  improper 
act  was  dons  by  which  the  jurisdiction  of 
the  Federal  court  attached,  the  motive  for 
bringing  the  suit  there  is  unimportant. 
Diekerman  v.  Northern  Trust  Co.  176  U.  S. 
181-190,  44  L.  ed.  423-430,  20  Sup.  Ct  Rep. 
til;  South  Dakota  ».  North  Carolina,  198 
U.  8.  ESS,  311,  48  L.  ed.  44S,  467,  24  Sup. 
Ct  Sep.  260;  Blair  »,  Chicago,  201  U.  & 
400-448,  60  L.  ed.  801-821,  26  Sup.  Ct 
Hop.  427 ;  Smithers  v.  Smith,  204  U.  S.  632, 
•44,  SI   L.  ad,  666,  6S1,  27   Sup.  Ct  Rep. 

m. 

The  objection  to  the  order  permitting  the 
Metropolitan  Railway  Company  to  inter- 
vene, and  making  it  a  party  defendant  In 
the  circuit  court  suit,  is  not  of  a  jurisdic- 
tional nature,  and  the  granting  of  the  order 
was  within  the  discretion  of  the  court 
United  States  v.  Philips,  46  C.  a  A.  660, 
107  Fed.  824;  Credit*  Commutation  Co.  t. 
United  States,  177  U.  S.  311,  44  L.  ed.  782, 
20  Sup.  Ct  Rep.  636.  Having  jurisdiction 
over  the  New  York  City  Railway  Company, 
and  receivers  having  been  appointed  for  It 
there  was  every  reason  for  extending  the 
receivership  to  the  Metropolitan  Railway 
Company.  The  facta  showed  that  it  was  eo 
tied  up  with  the  New  York  company  that 
a  receivership  for  the  latter  ought  to  be  ex- 
tended to  the  former.  The  circuit  court 
Judge  so  held,  and  we  think  very  properly, 
upon  the  peculiar  facts  of  the  case.  See 
Quincy,  M.  ft  P.  R.  Co.  v.  Humphreys,  146 
U.  S.  82-96,  36  L.  ed.  632,  12  Sup.  Ct  Rep. 
T87;  Krippendorf  v.  Hyde,  110  U.  S.  276, 
883,  884,  28  L.  ed.  146,  148,  4  Sup.  Ct  Rep. 
87. 

From  thin  review  of  the  various  question* 
presented  to  us  ft  appears  that  the  circuit 
court  had  jurisdiction  in  the  suit  brought 
before  It,  and  therefore  the  application  of 
the  petitioners  for  a  mandamus  or  for  a 
prohibition  must  be  denied. 

While  so  holding  we  are  not  unmindful 
•f  the  fact  that  a  court  is  a  very  unsatis- 
factory body  to  administer  the  affairs  of  a 
H  railroad  as   a   going   concern,  and  we   fee] 
JJ  that  the  possession  of  such  property  by  the 
■  court  through   its   receivers  should   not  "be 
unnecessarily  prolonged.    There  are  cases — 
and  the  one  in  question  seems  a  very  strong 
instance — where,   In  order  to  preserve  the 
property  for  all  interests,  it  is  a  necessity 
to  resort  to  such  a  remedy.    A  refusal  to 
appoint  a  receiver  would  have  led  in  this 
28  S.  C— 16. 


Instance  almost  Inevitably  to  a  very  large 
and  useless  sacrifice  in  value  of  a  great 
property,  operated  as  one  system  through 
the  various  streets  of  a  populous  city,  and 
such  a  refusal  would  also  have  led  to  endless 
confusion  among  the  various  creditors  in 
their  efforts  to  enforce  their  claims,  and  to 
very  great  Inconvenience  to  the  many  thou- 
sands of  people  who  necessarily  use  the  road 
every  day  of  their  lives. 

The  orders  appointing  the  receivers  and 
giving  them  instructions  are  most  conserv- 
ative and  well  calculated  to  bring  about  the 
earliest  possible  resumption  of  normal  con- 
ditions when  those  who  may  be  the  owners 
of  the  property  shall  be  in  possession  of 
and  operate  it  We  have  no  doubt,  if  un- 
necessary delays  shall  take  place,  the  court 
would  listen  to  an  application  by  any  cred- 
itor, upon  due  notice  to  the  receivers,  for 
orders  requiring  the  closing  of  the  trust  as 
soon  as  might  be  reasonably  proper,  or  else 
vacating  the  orders  appointing  the  receivers. 

The  rules  are  discharged  and  the  petitions 
dismissed. 


GEORGE  L.  FINN. 

Publlo    lands  —  entry    by    employee    ol 
Land  Office  —  special  agent 

1.  A  special  agent  of  the  General  Land 
Office  is  prevented  from  making  a  valid 
timber-culture  entry  by  U.  S.  Rev.  Stat 
3  452,  U.  S.  Comp.  Stat  1801,  p.  26T,  pro- 
hibiting officers,  clerks,  and  employees  in 
the  General  Land  Office  from  directly  or  in- 
directly purchasing  or  becoming  interested 
in  the  purchase  of  any  of  the  public  land. 
Public    lands  — entry    by    employee   of 

Land    Office  —  reliance   on    erroneous 
ruling  of  Land  Department. 

2.  Reliance,  in  making  a  timber-culture 
entry,  upon  the  opinion  of  the  Commission? 
er  of  the  General  Land  Office,  that  the  pro- 
visions of  U.  8.  Rev.  Stat  I  462,  U.  8. 
Comp.  Stat  1001,  p.  267,  prohibiting  offi- 
cers, clerks,  or  employees  in  the  General 
Land  Office  from  entering  lands  within  the 
public  domain,  did  not  embrace  a  special 
agent  of  the  Land  Office,  can  confer  no  in- 
terest upon  such  special  agent  which  will 
prevent  the  government,  by  its  proper  offi- 
cer or  department  from  canceling  bis  entry. 
Publlo    lands  — entry    by    employee    of 

Land      Office  —  continued     possession 
after  ceasing  to  be  employee. 

3.  Continuing  in  possession  after  ceasing 
to  be  a  special  agent  of  the  land  Office  is 

it  the  equivalent  of  a  new   timber-culture 
[try,  where  the  original  entry  was  Invalid 

because   made  in   direct  violation   of  U,   8. 

Rev.  Stat  I  462,  U.  8.  Comp.  Stat  1001,  p. 


',  while  he  was  such  special  a 
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Submitted  December  4,  1907.    Decided  Jan- 
uary 13,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a.  decree 
which  affirmed  a  decree  of  the  Superior 
Court  for  Yakima  County,  in  that  state, 
•retaining  a  demurrer  to,  and  dismissing,  a 
complaint  in  a  suit  to  enforce  a  trust  In 
lands  held  under  a  patent  from  the  United 
States.    Affirmed. 

See  tame  case  below,  41  Wash.  604,  84 
Pac  404. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Hay  den,  Robert  O. 
Harden,  and  James  B.  Reavia  for  plaintiff 

Mr.  B.  S.  GroBsenp  for  defendant  in  er- 


Mr.  Justice  narlan  delivered  the  opinion 
of  the  court: 

Finn,  the  defendant  la  error,  holds  a  pat- 
ent from  the  United  States  for  certain  lands 
in  Yakima  county,  state  of  Washington,  for 
which  Prosser,  the  plaintiff  in  error,  had 
previously  made  an  entry  under  what  is 
S  known  as  the  timber- culture  statutes. 
•  *  Asserting  that,  in  virtue  of  such  entry,  he 
was  entitled,  under  the  acts  of  Congress,  to 
a  patent  from  the  United  States,  Prosser 
brought  the  present  suit  against  Finn  in  one 
of  the  courts  of  Washington,  the  relief 
asked  being  a  decree  declaring  his  right  to 
the  lands  and  requiring  the  defendant  to 
convey  the  legal  title  to  him. 

The  oourt  of  original  jurisdiction  sus- 
tained a  demurrer  to  tbe  complaint,  and  dis- 
missed the  suit.  And  that  decree  was  af- 
firmed by  the  supreme  court  of  Washington. 

The  plaintiff  in  error  contends,  as  he  did 
In  the  state  courts,  that  the  decision  that  he 
waa  not  entitled,  under  the  statutes  of  the 
United  States,  to  a  patent,  denied  to  him  a 
right  given  by  those  statutes.  The  defend- 
ant contends  that,  in  view  of  his  official  re- 
latione to  the  General  Land  Office  at  the 
time  of  his  entry,  Prosser  could  not  legally 
acquire  an  interest  in  these  lands. 

The  cose  made  by  the  complaint  is  sub- 
stantially as  follows: 

On  the  18th  day  of  October,  1882,  Prosser 
made  a  timber-culture  entry  at  the  proper 
local  land  office  for  tbe  lands  in  question, 
and  thereafter  duly  planted  trees,  and,  hy 
cultivation  in  good  faith,  improved  the  lands 
at  great  labor  and  expense.  His  entry  com- 
piled in  alt  respects  with  the  statutes.  IT 
Stat  at  L.  006,  chap.  277;  18  Stat,  at  L. 
21,  chap.  55. 

More  than  five  years  after  that  entry,  on 
August  30th,  1888,  one  Grandy  filed  an  af- 
fidavit of  contest  on  the  ground  of  noncom- 
pliance with  the  statute.    But  the  contest- 


ant failed  to  prosecute  his  claim,  and  at  the 
bearing  that  contest  was  dismissed. 

Subsequently,  October  28th,  1889,  one 
Walker  filed  against  Prosser'B  entry  an  affi- 
davit of  contest.  In  that  affidavit  various 
grounds  of  contest  were  specified,  each  of 
which  alleged  noncompliance  with  the  pro- 
visions of  the  statute  In  respect  of  the  plant- 
ing of  trees.  The  affidavit  was  afterwards 
amended  December  1st,  1889,  so  as  to  em- 
brace the  charge  that  Prosser,  at  the  time 
of  his  entry,  was  an  acting  United  States 
timber  inspector,  and  that,  as  such  inspector,  * 
he  was  prohibited  by'Iaw  from  making said« 
entry:  also,  that  the  land  was  then  settled 
upon  and  cultivated  as  required  by  law.  The 
relief  sought  by  the  contestant  Walker  was 
the  cancelation  of  Proeser'a  entry  and  its 
forfeiture  to  the  United  States. 

The  local  land  office  sustained  Walker's 
contest  and  gave  a  decision  against  Pros- 
ser's  entry,  based  upon  his  incompetency, 
as  inspector,  to  make  it.  In  tbe  opinion  of 
the  register  it  was  said:  "It  appears  from 
the  testimony  adduced  at  the  hearing  that 
Mr,  Prosser  was  appointed  special  agent  of 
the  General  Land  Office,  July  20,  1880,  and 
was  performing  the  duties  as  such  agent  at 
the  time  of  initiating  the  entry.  He  was 
charged  with  the  duty  of  caring  for  and  pro- 
tecting the  interests  of  the  government  in 
the  disposal  of  its  public  lands.  His  duties 
afforded  an  opportunity  of  gaining  informa- 
tion of  the  public  domain  not  extended  to 
the  ordinary  settler.  As  a  result  of  this  su- 
perior advantage  he  selected  a  very  desira- 
ble tract  bordering  upon  the  Yakima  ri«*)r 
at  a  point  where  then  are  falls  well  a.lapteJ 
to  the  production  of  power  for  running  ma- 
chinery, etc,  which  rendered  tbe  land  more 
valuable  than  ordinary  agricultural  tracts. 
Bad  faith  cannot,  In  any  wise,  be  imputed 
to  the  entryman,  for  it  appears  that  he  has 
expended  considerable  time  and  money  at- 
tempting to  grow  Umber  on  the  land,  bvt 
with  meager  results.  It  is  situated  in  a  dry, 
arid  section  of  country,  where  little  or  no 
vegetation  will  grow  without  irrigation. 
The  repeated  efforts  to  grow  trees  evince 
good  faith  In  an  honest  endeavor  to  faith- 
fully comply  with  the  law."  Referring, 
however,  to  a  letter  addressed  by  the  Com- 
missioner to  the  local  land  officers,  under 
date  of  July  22d  1882,  and  which  directed 
that  Prossed  be  allowed  to  make  payment 
for  the  lands  entered  by  him, — in  which  let- 
ter the  Commissioner  held  that  a  special 
agent  did  not  come  within  the  inhibition  con- 
tained in  |  462  of  tbe  Revised  Statutes  (U. 
S.  Comp.  Stat.  1001,  p.  267), — the  register 
(the  receiver  concurring),  said:  "We  are 
inclined  to  the  opinion  that  the  Commis- 
sioner erred  in  stating  that  a  special  agent 
dose  not  come  within  the  prohibition  of  the 
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jj  statute  prohibiting  employees  of  the  Land 

•  Department  from  entering  lands  within'the 
putalic  domain.  Of  all  the  officers  and  em- 
ployees connected  with  the  General  Land 
Office,  special  agents,  from  their  peculiar 
duties,  have  the  beet  opportunities  for  gain- 
ing information  of  lands,  and  we  consider 
it  a  wise  policy  to  exclude  such  officers  from 
the  privilege  of  entering  lands.  A  great 
hardship  has  been  done  the  contestee  in  thfs 
case,  because  we  have  no  doubt  he  was  led 
to  make  this  entry  upon  the  authority  of  the 
letter  before  referred  to ;  but,  holding  to  the 
doctrine  that  special  agents  come  within  the 
Inhibition  of  f  452  of  the  Revised  Statutes, 
we  are  unable  to  afford  him  the  relief  we 
would  desire  to  give.  We  therefore  bold  that 
said  timber-culture  entry  was  void  in  its 
inception  and  recommend  Its  cancelation.'* 

The  section  of  the  Revised  Statutes  just 
referred  to  is  In  these  words:  "The  officers, 
clerks,  and  employees  in  the  General  Land 
OSes  are  prohibited  from  directly  or  indi- 
rectly purchasing  or  becoming  interested  in 
the  purchase  of  any  of  the  public  land;  and 
any  person  who  violates  this  section  shall 
forthwith  be  removed  from  his  office." 

On  appeal  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  that  decision  was  affirmed 
March  30th,  1802,  upon  the  ground  that  the 
statute  made  it  illegal  for  Prosser  to  make 
his  entry,  he  being,  at  the  time,  a  special 
agent  of  the  General  Land  Office.  Upon  ap- 
peal to  the  Department  of  the  Interior,  its 
First  Assistant  Secretary,  on  July  7th,  1893, 
reversed  the  decision  of  the  Commissioner 
and  dismissed  the  contest  of  Walker,  upon 
the  authority  of  Qrandy  v.  Bedell,  2  Land 
Dec.  314. 

At  a  later  day,— April  16th,  1894,— open 
Walker's  petition  for  a  rehearing  of  the  case 
by  the  Interior  Department,  Secretary  Smith 
reversed  the  decision  made  by  the  First  As- 
sistant Secretary,  and  affirmed  the  decision 
of  the  Commissioner  and  local  land  office. 

The  complaint  alleged  that  the  decision  of 
Secretary  Smith  was  erroneous  in  law; 
that,  resting  on  the  construction  of  the  stat- 
ute by  the  Interior  Department  at  the  time 
of  his  entry,  and  upon  the  special  advice 
of  the  Commissioner  of  the  Land  Office,  he 
£  made  his  filing  in  good  faith,  diligently,  and 

*  at  great'expenee  and  labor  planted  trees  on 
and  cultivated  said  lands,  and  intended  in 
all  respects  to  comply  with  the  statute;  that 
long  prior  to  the  Initiation  of  said  contests 
he  ceased  to  be  a  special  agent  of  the  Gen- 
eral Land  Office,  or  to  have  any  connection 
whatever  with  the  Land  Department,  all  of 
which  was  well  known  to  contestant;  that, 
in  pursuance  of  the  erroneous  decisions  of 
the  Interior  Department,  Walker  was  per- 
mitted to  enter  the  lands,  he  having,  at  the 
tfane,    full    knowledge  of  plaintiff's   entries 


and  rights ;  that  subsequently,  a  patent  was 
issued  to  Finn,  the  present  defendant  in  er- 
ror, m 
■This  case  depends  upon  the  construction  to* 
be  given  to  i  462  of  the  Revised  Statutes.  If 
Prosser's  original  entry  was  forbidden  by 
the  above  statute,  then  nothing  stood  in  the 
way  of  that  entry  being  canceled  by  order 
of  the  Secretary  of  the  Interior  in  a  pro- 
ceeding that  directly  involved  its  validity. 
On  the  other  hand,  if  he  acquired  any  right 
by  virtue  of  his  entry,  the  judgment  to  the 
contrary  by  the  Land  Department  was  an 
error  of  law  which  could  be  correct- 
ed by  a  decree  declaring  that  the  title 
was  held  in  trust  for  him  by  the  defendant 
The  principle  is  well  settled  that  where  "one 
party  has  acquired  the  legal  title  to  proper- 
ty to  which  another  has  the  better  right, 
a  court  of  equity  will  convert  him  into  a 
trustee  of  the  true  owner  and  compel  him 
to  convey  tue  legal  title,"  Stark  v.  Starr,  6JJ 
Wall.*«02,  419,  18  L.  ed.  925,  980;  Silver  r.» 
Ladd,  7  Wall.  219,  19  L.  ed.  138;  Cornelius 
v.  Weasel,  128  U.  8.  461,  82  L.  ed.  484,  9 
Sup.  Ct.  Sep.  122;  Bernler  v.  Bernier,  147 
U.  S.  242,  37  L.  ed.  102,  13  Sup.  Ct  Sep. 
244;  Re  Emblen,  161  U.  S.  82,  40  L.  ed.  613, 
16  Sup.  Ct  Rep.  4ST. 

The  difficulty  in  the  way  of  any  relief  be- 
ing granted  to  the  plaintiff  arises  from  the 
statute  prohibiting  any  officer,  clerk,  or  em- 
ployee In  the  General  Land  Office,  directly  or 
indirectly,  from  purchasing  or  becoming  in- 
terested in  the  purchase  of  any  of  the  public 
land.  That  a  special  agent  of  the  General 
Land  Office  la  an  employee  in  that  office  is,  we 
think,  too  clear  to  admit  of  serious  doubt 
Referring  to  the  timber-culture  statute,  Sec- 
retary Smith  well  said;  "When  the  object 
of  the  act  is  considered,  It  will  be  seen  that 
It  applied  with  special  force  to  such  parties 
as  the  defendant  in  the  cause  at  issue.  As 
a  special  agent  of  the  Commissioner  of  the 
General  Land  Office,  he  was  in  a  position 
peculiarly  adapted  to  secure  such  knowledge, 
the  use  of  which  it  was  the  intention  of  the 
act  to  prevent.  It  follows  from  what  has 
herein  been  set  out  that  the  decision  of  this 
Department  of  date  July  7,  1893,  was  in 
error,  and  the  same  is  hereby  set  aside,  and 
the  decision  of  your  office  is  affirmed." 

It  is  not  clear  from  any  document  or  de- 
cision to  which  our  attention  has  been 
called,  what  is  the  scope  of  the  duties  of  a 
special  agent  of  the  Land  Office,  but  the  ex- 
istence of  that  office  or  position  has  long 
been  recognised.  Suffice  It  to  say  that  they 
have  official  connection  with  the  General 
Land  Office,  and  are  under  its  supervision 
and  control  with  respect  to  the  administra- 
tion of  the  public  lands.  Wells  t.  Nickles, 
104  U.  S.  444,  26  L.  ed.  826;  1  Land  Dee, 
60S,  620;    Re  Hall,  2  Land  Dec.  814;    Re 
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Lawrence,  2  Land  Dec,  810;  Re  Northern 
P.  R.  Co.  £  Land  Dec,  820;  Re  Fond  du  Lac 
Reservation,  2  Land  Dee.  621;  Re  Ft.  Cam- 
eron Reserve,  2  Land  Dee.  822;  2  Land  Dec 
827;  Re  Montana  Impror.  Co.  2  land  Deo. 
828;  2  Land  Deo.  832;  12  Land  Dee.  490. 
They  are,  in  every  substantial  sense,  em- 
ployees in  the  General  Land  Office.  They 
are  none  the  leu  so,  even  if  it  be  true,  as 
suggested  by  the  learned  counsel  for  the 
plaintiff,  that  they  have  nothing  to  do  with 
the  survey  and  sale  of  the  public  lands,  or 
with  the  investigation  of  applications  for 
patents,  or  with  hearings  before  registers 
^  and  receivers.  Being  employees  in  the  Gen- 
*  eral  Land  Office,  it*is  not  for  the  court,  in 
defiance  of  the  explicit  words  of  the  statute, 
to  exempt  them  from  its  prohibition.  Con- 
gress has  said,  without  qualification,  that 
employees  in  the  General  Land  Office  shall 
not,  while  in  the  service  of  that  office,  pur- 
chase or  become  interested  in  the  purchase, 
directly  or  indirectly,  of  public  lands.  The 
provision  in  question  had  its  origin  In  the 
acts  of  April  25th,  1812,  chap.  68,  2  Stat,  at 
L.  71S,  and  of  July  4th,  1836,  chap.  362,  5 
Stat  at  L.  107.  The  first  of  those  acts  es- 
tablished a  General  Land  Office,  while  the 
last  one  reorganized  that  office.  Each  of 
those  acts  mads  provision  for  the  appoint- 
ment of  certain  officers,  and  each  limited  the 
prohibition  against  the  purchasing  or  becom- 
ing interested  in  the  purchasing  of  public 
lands  to  the  officers  or  employees  named  in 
them,  respectively.  But  the  prohibition  in 
the  existing  statute  is  not  restricted  to  any 
particular  officers  or  particular  employees 
of  the  Land  Office,  but  embraces  "employees 
la  the  General  Land  Office,"  without  ex- 
cepting any  of  them. 

In  the  eye  of  the  law  his  case  is  not  ad- 
vanced by  the  fact  that  he  acted  in  conform- 
ity  with  the  opinion  of  the  Commissioner  of 
the  General  Land  Office,  who  stated,  in  a 
letter,  that  |  452  of  the  Revised  Statutes 
did  not  apply  to  special  agents.  That  view, 
so  far  from  being  approved,  was  reversed, 
upon  formal  hearing,  by  the  Secretary  of  the 
Interior.  Besides,  an  erroneous  interpreta- 
tion of  the  statute  by  the  Commissioner 
would  not  change  the  statute  or  confer  any 
legal  right  upon  Prosser  In  opposition  to  the 
express  prohibition  against  his  purchasing 
or  becoming  interested  in  the  purchasing  of 
public  lands  while  be  was  an  employee  in 
the  General  Land  Office.  The  law,  as  we 
now  recognize  it  to  be,  was  the  law  when 
the  plaintiff  entered  the  lands  in  question, 
and,  being  at  the  tfme  an  employee  In  the 
Land  Office,  he  could  not  acquire  an  inter- 
est in  the  lands  that  would  prevent  the 
government,  by  its  proper  officer  or  depart- 
ment, from  canceling  his  entry  and  treating 
the  lands  as  publie  lands  which  could  be 


patented  to  others.  It  may  be  well  to  add 
that  the  plaintiff**  continuing  in  possession 
after  he  oeased  to  be  special  agent  was  notg 
equivsientto  a  new  entry.  His  righto  must* 
be  determined  by  the  validity  of  the  original 
entry  at  the  time  it  was  made. 

These  views  dispose  of  the  eass  adversely 
to  the  plaintiff,  and  require  an  affirmance  of 
the  judgment  without  reference  to  other 
questions  discussed  by  counsel. 

Affirmed. 

(208  U.  8.  TB) 
FRANK  BLACKLOCK.,  Executor  of  Rliwl- 
do   P.   Smith,  Representing  the   Firm  of 
Smith,  Ellett,  &  Company,  AppL, 

V. 

UNITED 


Claims  —  against  United  States  — recit- 
al In  statute  permitting  presentation 
as    admission. 

1.  The  mere  recital  that  the  claimant  bad 
a  prior  lien,  contained  in  the  act  of  May 
27,  1002  (32  Stat,  at  L.  207,  243,  chap. 
887),  empowering  the  court  of  claims  to 
hear    and    determine    a    claim    against    the 

Svemment  on  account  of  a.  sale  of  real  es- 
te  to  satisfy  unpaid  internal  revenue 
taxes,  is  not  an  admission  of  that  fact, 
where  it  is  manifest  that  Congress  intend- 
ed that  the  claim  was  to  be  judicially  in- 
vestigated, and  determined  according  to  all 
the  facts  as  disclosed  by  the  evidence  ad- 
Internal  revenue  —  enforcing  Hen  for 
unpaid    taxes  —  concurrent    remedies. 

2.  The  remedy  afforded  by  the  act  of 
July  13,  1866  (14  fatat  at  L.  98,  107,  108, 
ehap.  184,  U.  S.  Comp.  Stat  1901,  pp.2073, 
2074,  2077),  of  a  sale  by  distraint  of  what- 
ever Interest  in  real  estate  a  distiller  owned 
when  the  government's  lien  for  unpaid  In- 
ternal revenue  taxes  attached,  waa  not 
superseded  by  the  act  of  July  SO,  1868 
(15  Stat,  at  L.  125,  167,  chap.  1B6,  U.  S. 
Comp.  Stat  1901,  p.  2081),  I  106,  empow- 
ering the  Commissioner  of  Internal  Reve- 
nue, U  he  deems  it  expedient,  to  proceed 
to  enforce  such  Hen  by  a  regular  suit  in 
equity  in  a  Federal  court,  in  which  all 
persons  having  liens  upon,  or  claiming  any 
interest  in,  the  premises,  can  be  made  par- 
ties and  can  have  their  rights  adjudicated. 

[No.  65.] 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  Judgment  which  dismissed  a  pe- 
tition seeking  relief  on  account  of  the  sals 
to  satisfy  unpaid  internal  revenue  taxes  of 
certain  real  property  upon  which  the  claim- 
ant asserts  a  lien.    Affirmed. 
See  same  ease  below,  41  Ct  CL  SB. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Francis    M.     Cox,    John    M> 
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I   Charles  C.   Lancaster  for 
appellant. 

Mr.  Cbarlea  F.  Kincheioe  and  Assist- 
ant Attorney  Qeneral  Tan  Orsdel  tor  ap- 

Mr.  Justice  Harlan  delivered  tho  opinion 
of  the  court: 

?This  appeal  brings  up  for  review  a  judg- 
ment In  the  Murt*of  elaimi  dismissing  a 
petition  Bled  In  that  court  against  tho 
United  States. 

60  lar  a*  it  is  necessary  to  state  tho  facta, 
the  case  la  substantially  as  follow! : 

Smith,  Ellett,  ft  Company,  a  firm  com- 
posed of  Rinaldo  P.  Smith  and  Francis  M. 
Ellett,  were  engaged  in  business  aa  leather 
and  commission  merchants  in  Baltimore 
from  eome  time  in  1867  or  1888  to  January 
1st,  1870. 

On  the  26th  of  October,  1869,  George  J. 
Stephens,  a  distiller  and  tanner  in  Virginia, 
was  indebted  to  Smith,  Ellett,  ft  Company, 
In  the  sum  of  17,000,  already  doe,  and  in  the 
further  sum  of  (2,000,  to  become  due  in 
the  course  of  future  dealings.  On  the  same 
day  a  certain  deed  was  executed  between 
Stephens  of  the  first  part,  Beazley,  trustee, 
of  the  second  part,  and  Smith  and  Ellett, 
doing  business  a*  Smith,  Ellett,  ft  Company, 
of  the  third  part.  It  recited  that  Stephens 
was  indebted  to  Smith,  Ellett,  &  Company  in 
the  sum  of  (4,000,  Evidenced  by  the  bond  or 
demand  note  of  Stephens  dated  October  28th, 
WflB,  and  that  Smith,  Ellett,  ft  Company 
had  accepted,  for  the  accommodation  of 
Stephens,  s  draft  for  $3,000,  and  had  agreed 
to  accept  a  further  accommodation  draft 
for  |2,000.  In  order  that  said  acceptances 
fat  addition  to  the  note  for  (4,000  might  be 
secured,  Stephens,  by  deed  dated  October 
86th,  1889,  conveyed  to  Beazley  a  tract  of 
land  containing  about  400  acres,  more  or 
less,  in  Greene  county,  Virginia,  upon  which 
Stephens  then  resided,  with  the  mansion 
house  and  all  buildings  thereon,  including 
a  tannery  and  distillery,  and  all  things  ap- 
purtenant thereto,  "in  trust  to  secure  the 
said  bond  of  (4,000,  and  all  the  acceptances 
already  made  and  given  as  aforesaid,  now 
current  and  to  become  payable,  and  all  ac- 
ceptances to  be  hereafter  made  and  given  as 
aforesaid,  and  all  which  may  be  made  and 
given  for  renewal  of  former  ones,  or  to  re- 
place the  money  paid  by  the  party  of  the 
first  part  In  taking  up  former  ones  ss  afore- 
said, or  in  any  other  manner  as  stated  f  n  the 
premises,  so  as  the  same  shall  not  exoeed  the 
sum  of  (8,000." 
£  The  property  eonreyed  wss  worth  more 
*  than  (3,000.  Tbe*deed  was  duly  acknowl- 
edged and  recorded  on  the  30th  day  of  Oc- 
tober, 1869. 

When  that  deed  of  trust  was  executed  snd 


recorded  there  was  due  from  Stephens  to  the 
United  States  government  internal  revenue 
taxes  which  had  accrued  from  July,  1867,  to 
October  26th,  1800,  amounting  to  $4,000. 

On  the  25th  of  January,  1870,  Smith  and 
Ellett  executed  the  following  instrument  of 
writing:  "Baltimore,  January  25,  '70.  Wo 
hereby  give  our  consent  to  the  use  of  the 
distillery  premises  of  Geo.  J.  Stephens,  sit- 
uated on  the  Harrisonburg  turnpike,  about 
4  miles  from  Stannardsville,  and  which 
premises  contain  about  3  acres  of  land,  mora 
or  less,  immediately  surrounding  the  dis- 
tillery building,  and  which  building  is  con- 
tained tbereon  or  comprised  therein  by  said 
Geo.  J.  Stephens,  subject  to  the  provisions 
of  the  internal  rev.  law,  and  that  the  lien 
of  the  United  States  for  taxes  snd  penal- 
ties hereafter  incurred  shall  have  priority, 
to  the  extent  of  the  above-mentioned  prem- 
ises, of  a  certain  deed  of  trust  executed  by 
said  Geo.  J.  Stephens  for  our  benefit,  and 
whereof  Wyatt  8.  Beazley  Is  trustee,  and 
that  in  case  of  the  forfeiture  of  the  said 
distillery  premises,  or  any  part  thereof,  the 
title  of  the  same  shall  vest  in  the  United 
States,  discharged  from  said  deed  of  trust." 

In  order  to  satisfy  the  above  taxes  and 
the  penalties  authorized  by  law,  the  collect- 
or of  internal  revenue  for  Virginia,  by  his 
deputy,  Lawsim,  during  December,  1870,  dis- 
trained the  distillery  building  snd  about  I 
sores  (of  the  400  acre  tract)  upon  which  the 
distillery  stood,  and  advertised  the  property 
for  sale.  Prior  to  any  sals  the  distillery 
buildings  and  contents,  including  a  quantity 
of  whisky,  were  destroyed  by  fire.  The  col* 
lector  thereupon,  before  the  day  of  sale,  ex- 
tended his  distraint  so  ss  to  Include  the 
balance  of  Stephens's  land,  amounting  in  all 
to  about  626  acres,  which  included  the  land 
embraced  by  the  trust  deed  to  Smith,  Ellett, 
ft  Company,  and  advertised  all  of  said  land 
for  sale.  Pursuant  to  the  advertisement, 
the  deputy  collector,  on  January  12th,  1871, 
offered  the  whole  of  Stephens's  land  for  sale* 
at  public  auction.  Smith,  being  present's*' 
a  member  of  Smith,  Ellett,  &  Corrpany, 
gave  formal  notice  of  the  above  deed  of 
trust,  asserting  a  prior  lien  under  It  to  that 
of  the  government,  and  protesting  against 
the  sale  of  the  land  except  subject  to  that 
lien.  The  deputy  collector  proceeded  with 
the  sale  and  the  property  was  bid  in  for  the 
government  for  (4,239.60,  that  being  the 
amount  of  delinquent  taxes,  penalties  for 
nonpayment  thereof,  and  costs  of  distraint 
and  sale.  One  year  thereafter,  January 
12th,  1B72,  that  officer  executed  a  deed  to 
the  United  States,  which  wss  duly  acknowl- 
edged and  recorded  on  November  25th,  1873. 

Under  the  authority  conferred  upon  the 
Commissioner  of  Internal  Revenue  by  |  3201 
of  the  Revised  Statutes,  ss  amended  by  the  act 


.Google 


£30 


£8  SUPREME  COURT  REPORTER. 


Oot.  'Isaac, 


of  March  1st,  1870,  And  with  the  approval 
of  the  Secretary  of  the  Treasury,  the  lands 
so  purchased  were  Bold,  at  public  auction,  by 
order  of  the  Commissioner,  on  the  12th 
day  of  June  1888,  end  Miss  Stephens 
became  the  purchaser  at  the  price  of 
$600.  She  died  after  the  sale,  and  on  Oc- 
tober 6th,  1888,  the  United  States,  by  the 
Commissioner  of  Internal  Revenue,  executed 
a  quitclaim  deed  to  the  devisees  of  the  pur- 
chaser, conveying  to  them  "all  right,  title, 
and  interest  of  the  United  States  at  the  time 
of  said  last-named  sale  in  the  premises  afore- 
said, and  free  from  any  claim  on  the  part  of 
the  United  States." 

By  an  act  of  Congress  of  May  27th,  1002 
(32  Stat,  at  L.  207,  243,  chap.  887),  It  was 
provided;  "That  jurisdiction  is  hereby  con- 
ferred on  the  court  of  claims  to  hear  and  de- 
termine the  claim  of  Rinaldo  P.  Smith,  of 
Baltimore,  Maryland,  against  the  govern- 
ment of  the  United  States,  on  account  of 
the  sale,  purchase,  or  occupation  by  the  gov- 
ernment, through  its  Internal  revenue  office 
or  others,  of  certain  real  estate  of  one  George 
J.  Stephens  In  Greene  county,  Virginia,  up- 
on which  the  late  firm  of  Smith,  Ellett,  & 
Company,  now  represented  by  Rinaldo  P. 
Smith,  had  a  prior  lien,  and  the  right  of 
the  government  to  plead  the  statute)  of  lim- 
itations in  bar  of  said  claims  is  hereby 
waived:  Provided,  That  said  claimant  file 
his  petition  within  sixty  days  from  the  pas- 
£  sage  of  this  act,  in  aaid  court  of  claims, 
*  sither  at*law  or  in  equity,  as  he  may  deem 
the  rights  of  his  case  shall  require;  and  the 
government  shall,  upon  notice  served  accord- 
ing to  the  rules  and  practice  of  said  court, 
appear  and  defend  against  said  suit,  and 
the  same  shall  proceed  to  final  hearing  and 
Judgment,  with  the  right  of  appeal  to  the 
Supreme  Court  of  the  United  States  by  ei- 
ther party,  as  provided  by  law." 

The  present  action  was  brought  in  1904 
by  the  executor  of  Smith  under  the  author- 
ity of  that  act. 

The  petition  sets  forth  certain  facts  con- 
nected with  the  claim,  and,  among  other 
things,  H  alleged  the  following:  0.  "The 
petitioner  is  advised  and  believes,  and  so 
charges,  that  the  proceeding  and  sale  above 
recited,  whereby  the  United  States  acquired 
the  title  to  said  land  and  defeated  the  lien 
of  said  firm,  was  in  open  violation  of  5  3207 
Of  the  Revised  Statutes  (U.  &  Comp.  Stat. 
1901,  p.  2081),  which  was  then  in  full  force 
and  should  have  governed  the  proceeding  of 
the  United  States  in  the  premises;  and  that 
the  officers  of  the  United  States,  having 
abundant  notice  of  the  prior  lien  of  the 
said  Smith,  Ellett,  ft  Company,  should  have 
commenced  a  proceeding  In  the  United 
States  district  court  for  said  district,  iu 
conformity  with  the  provisions  of  the  stat- 


ute above  cited,  to  which  proceeding  the  said 
Smith,  Ellett,  k  Company  should  have  been 
made  parties,  and  whereby  their  prior  lien 
should  have  been  audited,  adjusted,  and  paid 
out  of  the  proceeds  of  such  sale  In  preference 
to  the  claim  of  the  United  States,  as  pro- 
vided by  such  statute;  and  that,  by  adopting 
the  summary  proceeding  which  was  resorted 
to  In  the  sale  of  said  land,  being  the  same 
authorized  by  It  3107  and  3103,  Revised 
Statutes  (U.  S.  Comp.  Stat  1901,  pp.  2077, 
2078),  in  cases  where  no  prior  liens  exist, 
the  United  States  practically  proclaimed  to 
the  whole  world,  just  as  Its  agent  who  mads 
the  sale  actually  did,  that  there  was  no  valid 
prior  lien  on  said  land  and  that  a  clear  title 
was  passea  by  the  sale.  10.  That  the  United 
States  accepted  the  conveyance  so  made,  and 
held  the  property  by  virtue  thereof  for  many 
years,  collecting  the  rente  and  profits,  and 
that  the  first  notice  this  petitioner  had  of 
its  relinquishment  of  its  holdings  was 
through  an  official  letter  from  Acting  Com-e 
missioner  of  Internal  Revenue  Wilson,* bear-? 
ing  date  January  7,  1805,  in  which  it  was 
stated  that,  by  a  conveyance  made  in  Octo- 
ber, 1888,  the  United  States  had  devested 
itself  of  its  title  to  said  land.  II.  That, 
alter  the  sale  and  conveyance  aforesaid,  ths 
said  Smith  did,  as  the  representative  of  his 
said  firm,  make  every  effort  to  collect  the 
said  debt  from  the  said  George  J.  Stephens 
in  said  Greene  county,  and  to  that  end, 
at  considerable  expense,  retained  counsel 
learned  in  the  law;  but  he  was  advised  that 
the  United  States,  by  its  summary  proceed* 
Ing,  had  taken  over  the  title  to  the  mortgage 
land  and  defeated  his  lien  thereon,  and  the 
said  Stephens,  having  no  other  property 
against  which  he  could  proceed,  his  only  re- 
course lay,  first.  In  redeeming  the  property 
within  one  year,  under  the  provision  of  | 
3202,  Revised  Statutes  (U.  S.  Comp.  Stat. 
1001,  p.  2070) ,  by  paying  to  the  deputy  col- 
lector the  full  amount  of  $4,220.50,  claimed 
to  be  due  from  said  Stephens  to  the  United 
States,  or,  second,  in  a  demand  of  indemnity 
from  the  United  States;  but  the  said  firm, 
being  wholly  unable  pecuniarily  to  advance 
that  large  sum  of  money,  and  having  seri- 
ous doubts  whether  the  mortgaged  property 
was  at  that  time  fairly  worth  that  amount 
in  addition  to  their  mortgage  lien,  and  they 
were,  therefore,  unable  to  redeem  said  prop- 
erty, and  neither  the  said  firms  nor  this  peti- 
tioner has  ever,  directly  or  indirectly,  re- 
ceived any  portion  of  said  debt  so  due  from 
the  said  Stephens  as  aforesaid,  but  the  same 
is  still  due  and  unpaid  in  the  full  amount 
above  stated.  12.  That  at  the  time  of  said 
sale  and  conveyance  to  the  United  States, 
the  land  of  said  Stephens,  to  which  the  said 
Hen  of  the  said  Smith,  Ellett,  ds  Company 
attached,  was  amply  worth  the  amount  of 
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their  said  lien,  and  would  havs  brought  that 
amount  and  mora  at  any  fair  and  regular 
tale  thereof  at  auction  or  otherwise.  13. 
That  on  the  1st  day  of  January,  A.  D.  1875, 
the  partnership  existing  between  the  said 
Rinaldo  P.  Smith  and  the  said  Francis  M. 
BUett  and  a  certain  William  E,  Larrabee, 
who  had,  in  the  meantime,  become  a  partner, 
expired  by  limitation  in  the  articles  of  co- 
partnership  and  was  dissolved  by  mutual 
consent,  and  thereupon  all  the  partnership 
J  assets  of  the  old  Arm,  including  the  debt 

•  due  from  Stephens,  as  aforesaid, 'passed  to 
this  petitioner  by  authority  of  the  firm  as 
settling  partner,  with  the  exclusive  right  to 
•nllect  the  same  and  sign  valid  acquittance 
therefor;  and  although  this  petitioner  has 
repeatedly  made  demand  upon  the  proper 
officers  of  the  Treasury  Department  for  pay- 
ment of  his  said  claim,  the  same  has  never 
been  paid,  or  any  part  thereof,  but,  on  the 
contrary,  allowance  and  payment  thereof  has 
been  refused." 

The  relief  sought  was  a  judgment  against 
the  United  States  for  *6,C0B.44,  with  inter- 
est thereon  from  January  12th,  1871. 

The  government  answered,  denying  all  the 
allegations  of  the  petition,  and  asking  for 
a  Judgment  dismissing  the  suit. 

•  *We  have  seen  that  before  the  execution 
erf  the  deed  of  trust  under  which  the  plain- 
tiff claims,  taxes  to  the  amount  of  $4,000 
had  accrued  to  the  United  States  against 
the  distiller  Stephens,  which  he  neglected, 
upon  demand,  to  pay.  What  were  the  rights 
Of  the  United  States  after  such  demand  and 
mi  lure  to  pay?  This  question  depends  upon 
the  scope  and  effect  of  certain  statutory  pro- 
visions, as  follows: 

1.  That  part  of  the  1st  section  of  the  in- 
ternal revenue  act  of  July  13th,  1880  (14 
Stat,  at  L.  08,  107,  108,  chap.  184  (U.  S. 
Comp.  Stat  1001,  pp.  2073,  2074,  2077), 
which  declares  that  "if  any  person,  bank:, 
association,  company,  or  corporation  liable 
to  pay  any  tax  shall  neglect  or  refuse  to 
pay  the  same  after  demand,  the  amount 
shall  be  a  lien  in  favor  of  the  United  States 
from  the  time  It  was  due  nntil  paid,  with 
M  the  interest,  penalties,  and  costs  that  may 

•  accrue  in  addition  thereto,  upon  all  property 
and  rights  to  property  belonging  to  such 
person,  bank,  association,  company,  or  cor- 
poration; and  the  collector,  after  demand, 
may  levy,  or  by  warrant  may  authorize  a 
deputy  collector  to  levy,  upon  all  property 
and  rights  to  property  belonging  to  such  per- 
son, bank,  association,  company,  or  corpora- 
tion, or  on  which  the  said  lien  exists,  for 
the  payment  of  the  sum  due  as  aforesaid, 
with  interest  and  penalty  for  nonpayment, 
and  also  of  such  further  sum  as  shall  be 
sufficient  for  the  fees,  costs,  and  expenses  of 
such  levy.     ,     .     .     That  in  any  case  where 


goods,  chattels,  or  effects  sufficient  to  satis- 
fy the  taxes  imposed  by  law  upon  any  per- 
son liable  to  pay  the  same  shall  not  be  found 
by  the  collector  or  deputy  collector  whose 
duty  It  may  be  to  collect  the  same,  he  is 
hereby  authorised  to  collect  the  soma  by 
seizure  and  sale  of  real  estate,"  etc. 

2.  That  part  of  }  32  of  the  same  act, 
which  provides  "that  there  shall  be  levied, 
collected,  and  paid  on  alt  distilled  spirits 
upon  which  no  tax  has  been  paid  according 
to  law,  the  tax  of  two  dollars,  on  each  and 
every  proof  gallon  [reduced  to  60  cents  by  act 
of  July  20th,  1868,  chap.  180,  IS  Stat,  at  L. 
120],  to  be  paid  by  the  distiller,  owner,  or 
any  person  having  possession  thereof;  and 
the  tax  shall  be  a  lien  on  the  spirits  dis- 
tilled, on  the  distillery  used  for  distilling  the 
same,  with  the  stills,  vessels,  fixtures,  end 
tools  therein,  and  on  the  interest  of  said 
distiller  in  the  lot  or  tract  of  land  where- 
on the  said  distillery  is  situated,  from  the 
time  said  spirits  are  distilled  until  the  said 
tax  eball  be  paid." 

3.  That  part  of  I  108  of  the  act  of  Jury 
20tfa,  1808  116  Stat,  at  L.  12S,  1G7,  chap, 
186,  U.  S.  Comp.  Stat.  1001,  p.  2081 ) ,  which 
provides  that  "in  any  case  where  there  lias 
been  a  refusal  or  neglect  to  pay  any  tax  im- 
posed by  the  internal  revenue  laws,  and 
where  it  Is  lawful  and  has  become  necessary 
to  seize  and  sell  real  estate  to  satisfy  the 
tax,  the  Commissioner  of  Internal  Revenue 
may,  If  he  deems  It  expedient,  direct  that 
a  bill  in  chancery  be  Died  in  a  district  or 
circuit  court  of  the  United  States,  to  en- 
force the  lien  of  the  United  States  for  tax  9 
upon  any  real  estate,  or  to  subject  any*real* 
estate  owned  by  the  delinquent,  or  in  which 
he  has  any  right,  title,  or  interest,  to  the 
payment  of  such  tax.  And  all  persons  hav- 
ing liens  upon  the  real  estate  sought  to  be 
subjected  to  the  payment  of  any  tax  as 
aforesaid,  or  claiming  any  ownership  or  in- 
terest therein,  shall  be  made  parties  to  sueh 
proceedings,  and  shall  be  brought  into  court, 
as  provided  in  other  suits  in  chancery  in 
said  courts.  And  the  said  courts  shall  have, 
and  are  hereby  given,  jurisdiction  In  all  such 
cases,  and  shall,  at  the  term  next  after  such 
time  as  the  parties  shall  be  duly  notified 
of  the  proceedings,  unless  otherwise  ordered 
by  the  court,  proceed  to  adjudicate  all  mat- 
ters involved  therein,  and  to  pass  upon  and 
finally  determine  the  merits  of  all  claims  to 
and  liens  upon  the  real  estate  in  question, 
and  shall,  in  all  eases  where  a  claim  or  in- 
terest of  the  United  States  therein  shall  be 
established,  decree  a  sale,  by  the  proper  of- 
ficer of  the  court,  of  such  real  estate,  and  a 
distribution  of  the  proceeds  of  such  sale,  ac- 
cording to  the  findings  of  the  court  in  re- 
spect to  the  interests  of  the  parties  and  of 
the   United   States."     This   section   is   sub- 
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•tantlnlly  preserved  in  t  3207  of  the  Revised 
Statutes,  except  that  the  latter  omits  the 
words  "If  he  deems  it  expedient,"  found 
In  the  above  section  of  the  act  of  1868. 

Before  considering  these  statutory  provi- 
sions ft  is  proper  to  refer  to  one  point.  The 
plaintiff  Insists  that,  in  view  of  the  words 
of  the  act  under  which  this  suit  was  brought, 
it  must  be  taken  that  the  lien  created  by  the 
trust  deed  of  October  28th,  1869,  was  prior 
to  any  then  existing  in  behalf  of  the  govern- 
ment. This  contention  rests  entirely  on  the 
statement  In  that  act  that  the  late  firm  of 
Smith,  Ellett,  A  Company,  represented  by 
Smith,  "had  a  prior  lien."  But,  plainly, 
from  the  context  and  the  admitted  facts, 
that  was  merely  by  way  of  recital,  and  as 
showing  what  that  firm  or  Smith  claimed. 
It  could  not  have  been  intended  as  an  admis- 
sion by  Congress  that  no  lien  existed  in 
favor  of  the  United  States  at  the  time  that 
deed  of  trust  was  executed.  The  findings  ex- 
pressly state  that,  when  the  deed  was  ex- 
ecuted, taxes  had  accrued  against  the  dis- 
« tiller  in  favor  of  the  United  States  from 
f  July,  1867,  to  August,  1869, 'amounting  to 
**,000,  and  that  a  demand  was  made  for 
their  payment  prior  to  the  execution  of  the 
deed  of  trust  uuderwhich  the  plaintiff  claims. 
By  the  statute  of  1868  it  is  provided  that 
If  any  delinquent,  liable  to  taxes,  shall 
neglect  or  refuse  to  pay  them  after  demand, 
there  shall  be  a  lien  in  favor  of  the  United 
States  from  the  time  it  was  due  "upon  all 
property  and  rights  to  property"  belonging 
to  the  delinquent.  In  Kinkead  v.  United 
States,  ISO  U.  S.  483,  497,  37  L.  ed.  1152, 
1167,  14  Sup.  Ct.  Rep.  172,  177,  the  court 
said  It  was  well  settled  "that  a  mere  re- 
cital In  an  act,  whether  of  fact  or  of  law. 
Is  not  conclusive  unless  it  be  clear  that  the 
legislature  intended  that  the  recital  should 
be  accepted  as  a  fact  in  the  case."  No  snch 
Intention  is  to  be  imputed  In  this  case  to 
Congress.  On  the  contrary,  it  is  manifest 
that  Congress  intended  that  the  claim  of 
the  parties  was  to  be  judicially  investigated 
and  determined  according  to  all  the  facta 
as  disclosed  by  the  evidence  adduced.  We 
are  clear  that  whatever  the  legal  effect  of 
the  fact,  it  must  be  taken  that  the  lien  of 
the  United  States  for  Its  unpaid  taxes  at- 
tached before  the  trust  deed  was  executed 
and  recorded.  That  the  government  acquired 
a  Hen  on  the  property  in  question  after  the 
failure  of  the  distiller  to  pay,  upon  demand, 
the  taxes  due  to  the  United  States,  is  too 
manifest,  nnder  the  words  of  the  statute,  to 
admit  of  doubt.  And  this  Hen,  we  have  seen, 
attached  before  the  execution  of  the  deed  of 
trust  of  October  2<5th,  18(19. 

It  is  to  be  observed  that  the  statute  gave 
to  the  government,  in  order  to  secure  Us 
taxes,  not  only  a  sweeping  Hen  "upon  all 


property  or  right*  to  property"  belonging 
to  the  delinquent,  but  a  speoifle  or  special 
Hen  on  spirits  for  the  gallon  taxes.  It  was 
therefore  said  by  Solicitor  General  Phillips: 
"It  may  be  true  that  because  of  the  greater 
definitencst  of  the  special  provision  for  a 
lien  for  the  tax  upon  spirits  there  is  rarely 
occasion  for  calling  in  the  provision  for  a 
Hen  for  taxes  in  general,  but  there  is  noth- 
ing to  forbid  that  general  policy  to  apply  in 
all  cases  where  there  is  nothing  Id  the  spe- 
cial policy  to  contradict."  14  Ops.  Atty. 
Gen.  034,  630. 

The  plaintiff  contends  that  the  act  of» 
1868  superseded  the  •provisions  of  the  previ-* 
ous  law  giving  the  remedy  of  distraint,  and 
that,  after  the  passage  of  that  act,  the  Unit- 
ed States  could  only  proceed,  In  case  of  con- 
flicting liens,  by  a  regular  suit  in  equity  In 
a  Federal  court.  On  the  part  of  the  govern- 
ment It  is  contended  that  the  remedy  given 
by  that  act  is  not  exclusive,  but  can  be 
used  by  the  United  States  whenever  it  sees 
proper  to  pursue  that  remedy  rather  than 
the  remedy  of  distraint. 

We  are  of  opinion  that  the  government 
correctly  interprets  the  act  of  1868.  If  Con- 
gress hod  intended  to  prescribe  a  formal  suit 
in  equity  as  the  only  mode  by  which  the  gov- 
ernment could  sell  real  estate  upon  which 
it  hod  a  Hen  for  internal  revenue  taxes,  and 
upon  which  private  parties  also  had  liens  by 
mortgage  or  deed  of  trust,  ft  would  have 
done  so  in  clear  words,  particularly  as  Con- 
gress knew  at  the  time  of  the  then-existing 
remedy  by  distraint.  The  words  used  do 
not  show  that  Congress  intended  a  suit  in 
equity  as  exclusive  of  all  other  methods  in 
such  cases.  It  seems  to  have  taken  care  not 
to  so  prescribe.  The  two  remedies  could  well 
coexist.  The  act  of  1868  declared  that  the 
Commissioner  of  Internal  Revenue  may,  "if 
he  deems  it  expedient,"  proceed  by  bill  In 
chancery,  without  using  any  words  imply- 
ing a  purpose  to  withdraw  from  the  govern- 
ment the  right  then  existing  to  resort  to 
distraint  and  sale.  Congress,  we  assume, 
doubtless  thought  that  cases  might  arisa 
in  which  it  would  be  desirable  that  all  ques- 
tions of  title  to  property  to  be  sold  for  taxes 
should  be  cleared  up  before  a  sals  took  place. 
Hence  the  provision  which  authorised,  but 
did  not  require,  a  suit  in  equity,  and  which 
left  untouched  the  right  of  the  government 
to  proceed  by  distraint.  We  must  not  be 
understood  as  saying  that  if  the  words  "If 
he  deems  ft  expedient"  had  not  been  In  the 
statute,  that  the  result  would  have  been 
different  But  those  words  are  significant 
as  tending  to  remove  all  doubt  as  to  the  cor- 
rect Interpretation  of  the  statute,  and  malt* 
it  evident  that  Congress  did  not  intend  to 
take  away  the  remedy  by  distraint  and  main 
the  remedy  by  nit  exclusive,  but  only  V* 
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give  knottier  and  cumulative  remedy  for  the 
«  enforcement  of  lien*  and  taxes. 

*  *ThIa  was  the  view  taken  ot  the  statute 
by  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Wisconsin  in  Al- 
kRii  t.  Bean,  8  Bias.  83,  89,  Fed.  Cas.  No. 
SOS.  Judge  Dyer,  delivering  the  judgment 
of  the  court  In  that  ease,  held  that  the  rem- 
edy given  by  the  act  of  1868  (Rev.  Stat  I 
3207)  and  that  given  by  distraint  were  con- 
current, neither  remedy  being  exclusive. 

It  Is  said  that  these  views  are  inconsist- 
ent with  the.  judgment  of  this  court  in  Mans- 
field v.  Excelsior  Itef.  Co.  135  U.  S.  323,  34 
L.  ed.  102,  10  Sup.  Ct.  Rep.  825.  We  do 
not  think  so.  In  that  case  the  principal 
question  was.  What  title  passed  by  a  col- 
lector's sale  for  delinquent  taxes  due  from  a 
distiller  who  held,  at  the  time  of  sale,  only 
a  leasehold  interest  in  the  property  seized  t 
It  was  held  that  the  collector  could  only 
sell  by  distraint  the  Interest  of  the  distiller, 
and  that  his  deed  to  the  purchaser  should 
be  regarded  as  conveying  only  such  interest 
as  the  collector  was  entitled  to  sell;  the 
Court,  In  that  case,  recognizing  the  right  of 
the  government  to  enforce  by  distraint  what- 
ever lien  it  had  for  unpaid  taxes,  subject  to 
the  rights  of  other  lien  holders.  It  said: 
"But  in  what  mode  may  the  government 
enforce  its  prior  lient  In  order  to  collect 
the  taxes  due  from  Hinds,  the  distiller,  It 
might  have  Instituted  a  suit  in  equity,  to 
which  not  only  the  distiller,  who  had  simply 
a  leasehold  interest,  but  all  persons  having 
liens  upon,  or  claiming  any  interest  in,  the 
premises,  could  be  made  parties;  in  which 
■nit  it  would  have  been  the  duty  of  the 
court  to  determine  Anally  the  merits  of  all 
claims  to  and  liens  upon  the  property,  and 
to  order  a  sale,  distributing  the  proceeds 
among  the  parties  according  to  their  re- 
spective  interests.  Of  course,  the  United 
States,  having,  by  stipulation,  priority  of 
lien,  would  have  been  first  paid  out  of  the 
proceeds.  But  no  such  course  was  pursued. 
The  officers  of  the  government  preferred  to 
adopt  the  summary  method  of  sale  by  the 
collector  upon  notice  and  publication,  as 
provided  for  In  f  3107  (U.  S.  Comp.  Stat. 
1001,  p.  2077).  It  may  be  conceded  that  if 
the  distiller  had  been  the  owner  of  the  fee, 
a  sale  in  that  mode  would  have  passed  hie 
Interest,  subject  to  the  rights  of  any  prior 
«  encumbrancer,  and  subject  to  the  right  of 

*  any  subsequent* encumbrancer,  to  redeem 
the  premises.  But  the  delinquent  distiller 
had  no  Interest  except  a  leasehold  in- 
terest,  and  that  expired,  as  we  have 
seen,  on  the  1st  of  May,  1877.  We 
are  of  opinion  that  the  collector's  sale  in 
the  summary  mode  prescribed  in  {  3107 
passed,  and  under  the  statute  could  have 
passed,  nothing  more  than  the  interest  of 


the  delinquent  distiller.  When  the  collector 
distrains  and  sells  personal  property  lot 
taxes,  his  certificate,  by  the  express  words 
of  the  statute  (5  3194],  transfers  to  the 
purchaser  the  right,  title,  and  interest  of 
the  delinquent  in  the  property  sold.  When 
he  sells  real  estate  for  taxes,  the  statute, 
in  terms  equally  explicit  (f  3190),  declare* 
that  his  certificate  of  purchase  shall  be  con- 
sidered and  operate  as  a  conveyance  of  the 
right,  title,  and  Interest  the  parly  delinquent 
had  in  the  real  estate  so  sold.  Now,  if 
Congress  intended  to  invest  the  collector 
with  authority  to  sell,  by  the  summary  proc- 
ess of  notice  and  publication,  the  interest 
of  any  other  person  than  the  delinquent 
distiller,  the  statute  would  have  described 
a  certificate  that  would  pass  the  interest 
of  such  person  in  the  property  sold.  The 
provision  that  the  certificate  of  purchase 
shall  pass  the  interest  of  the  delinquent  in 
the  property  sold  by  the  collector  excludes, 
by  necessary  implication,  the  interest  of  any 
other  person.  This  Is  made  dear  by  the 
fact  that  the  statute,  in  the  case  of  a  sals 
by  the  collector,  requires  notice  to  'the  per- 
son whose  estate  it  Is  proposed  to  sell'  (| 
3197),  which  person  Is,  of  course,  the  one 
who  is  delinquent  in  the  matter  of  taxes. 
Any  other  construction  would  Impute  to  Con- 
gress the  purpose,  in  order  that  the  taxes 
against  the  delinquent  distiller,  having  only 
a  leasehold  interest,  might  be  collected,  to 
seize  and  sell  the  interest  of  the  owner  of 
the  fee,  and  to  destroy  the  lien  of  an  en- 
cumbrancer, without  giving  either  an  oppor- 
tunity to  be  heard." 

While  the  Mansfield  Case  recognized  the 
right  of  the  government  to  proceed  by  a  reg- 
ular suit  in  equity,  It  also  distinctly  recog- 
nized ita  right  to  proceed  by  distraint,  and 
to  sell  the  interest  of  the  delinquent  tax* 
payer,  whatever  such  interest  was,  saving, 
of  course,  the  rights  of  encumbrancers.  In* 
the*present  cose  the  distiller  was  the  owner* 
of  the  fee  when  the  lien  of  the  government 
for  taxes  accrued, — a  fact  which  distin- 
guishes this  from  the  Mansfield  Case.  When 
that  lien  accrued  there  was  on  the  property 
no  encumbrance  whatever.  The  encumbrance 
arising  from  the  deed  of  trust  of  1860  arose 
after  the  lien  of  the  government  attached. 
Therefore  the  government  had  the  right,  by 
distraint,  to  sell  such  interest  in  the  lands 
as  the  delinquent  distiller  owned  at  the  time 
its  lien  attached, — which  was  the  fee, — just 
as  the  collector  had  the  right,  in  the  Mans- 
field Case,  to  sell  the  leasehold  interest  of 
the  distiller.  As  the  leasehold  Interest  of 
the  distiller  passed  by  the  sale  in  the  Mans- 
field Case,  so  the  Interest  which  the  distiller 
in  this  case  had  when  the  government's  lien 
attached  passed  by  the  sale  of  the  collector, 
subject,  of  course,  to  the  right  of  the  holder 
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of  the  subsequent  encumbrance  created  by 
tin  deed  of  trart  of  1669,  to  redeem  the 
property  from  the  Hale.  By  the  itatute  un- 
der which  the  sale  took  pines,  It  was  pro- 
Tided.  "Any  person  whoa*  estate  may  be 
proceeded  against  a*  aforesaid  shall  have 
the  right  to  pay  the  amount  due,  together 
with  the  costs  and  charges  thereon,  to  the 
collector  or  deputy  collector  at  any  time 
prior  to  the  sale  thereof,  and  all  farther 
proceedings  shall  cease  from  the  time  of 
such  payment.  The  owners  of  any  real  es- 
tate sold  as  aforesaid,  their  heirs,  executors, 
or  administrators,  or  any  person  having  any 
interest  therein,  or  a  lien  thereon,  or  any 
person  in  their  behalf,  shall  be  permitted  to 
redeem  the  land  sold  as  aforesaid,  or  any 
particular  tract  thereof,  at  any  time  within 
one  year  after  the  sale  thereof,  upon  pay- 
ment to  the  purchaser,  or,  in  case  he  cannot 
be  found  In  the  county  in  which  the  land 
to  be  redeemed  is  situate,  then  to  the  cot- 
lector  of  the  district  in  which  the  land  is 
situate,  for  the  use  of  the  purchaser,  bis 
heirs  or  assigns,  the  amount  paid  by  the 
said  purchaser,  and  interest  thereon  at  the 
rate  of  twenty  per  centum  per  annum," 
(1*  Stat,  at  L.  109,  chap.  184,  t  B,  U.  S. 
Comp.  Stat  1901,  p.  80TB.]  So  that  nei- 
ther the  distiller  nor  the  holder  of  the  If  en 
created  by  the  deed  of  trust  of  1660  was 
without  remedy.  The  llenholder,  under  the 
g  deed  of  trust  of  1869,  could  have  prevented 
*  the  satn'by  paying  the  amount  of  taxes  due 
the  United  States,  with  costs  and  charges; 
or,  after  sale,  could  have  redeemed  the  land 
In  the  mode  prescribed  by  the  statute.  But 
neither  of  those  courses  was  pursued,  be- 
cause, as  the  petition  states,  the  firm  rep- 
resented by  Smith  was  pecuniarily  unable 
to  pay  the  amount  necessary  for  the  re- 
demption of  the  land  from  the  sale.  But 
that  was  the  misfortune  of  the  parties  con- 
earned.  The  fact  could  not  affect  the  right 
of  the  United  States  to  have  the  interest  of 
the  distiller,  whatever  that  was  at  the  time 
Its  lieu  attached,  sold  for  the  taxes. 

These  views  dispose  of  the  case;  for  It 
cannot  be  that  any  liability  rests  upon  the 
United  States  to  pay  the  debt  secured  by 
the  deed  of  trust  of  1869,  if  it  be  true,  and 
we  hold  It  to  be  true,  that  whatever  the  gov- 
ernment did  In  the  collection  of  the  taxes 
due  to  It  was  in  pursuance  of  Its  rights  un- 
der the  law.  We  are  unable  to  perceive  that 
either  the  distiller  Stephens  or  anyone  as- 
serting rights  under  the  above  deed  of  trust 
had  or  has  any  ground  of  action  against  the 
government. 

Passing,  as  unnecessary  to  decide,  many  of 
the  questions  discussed  by  counsel,  we  affirm 
the  judgment 

Affirmed. 


«0g  U.  8.  149) 
HENRY  0.  HOUGHTON,  Trustee;  George 
H,  Mifflin,  J.  Murray  Kay,  et  al.,  Appts., 


U.  S.  Camp.  Stat  1001,  p.  680,  pending  deci- 
sion upon  a  motion  for  a  temporary  in- 
junction, ceases  when  a  new  and  permanent 
injunction  is  granted  without  reference  to 
the  restraining  order,  which  is  by  its  terms 
to  be  in  force  "until  further  order,  to  be 
made,  if  at  ail,  after  a  hearing." 
Appeal  —  review  of  discretionary  order 
—  damages  on  Injunction  undertak- 
ing. 

2.  The  refusal  of  the  court  of  original 
jurisdiction  to  allow  damages  for  the  period 
during  which  the  temporary  restraining  or- 
der, granted  pursuant  to  U.  S.  Rev.  Stat  I 
718,  U.  S.  Camp.  Stat  1901,  p.  680,  was 
in  firoe,  upon  the  undertaking  given  as  a 
condition  of  granting  such  order,  cannot  be 
sustained  as  an  appropriate  exercise  of  dis- 
cretion, where,  by  such  order,  ths  Post- 
master General  waa  restrained  from  refus- 
ing to  transmit  certain  publications  at  sec- 
ond-class rates,  as  theretofore,  and  the  re- 
sult of  the  litigation  was  to  establish  not 
only  ths  right  of  the  government  to  receive 
additional  postage  pending  the  controversy, 
but  also  the  fact  that  the  publishers  had 
received  a  very  considerable  service  from 
the  government  In  carrying  the  publications 
through  the  mails  at  a  rate  leas  than  that 
which  it  waa  entitled  to  charge. 

INo.  49.] 

Argued  November    12,    1907.    Decided  Jan- 
uary 20,  1908. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  ,of  Columbia  to  review  a  de- 
cree which,  reversing  a  decree  of  the  Su- 
preme Court  of  the  District,  refusing  to  al- 
low any  damages  on  an  undertaking  given 
as  a  condition  of  granting  a  temporary  re- 
straining order,  assessed  damages  on  snob 
undertaking  far  the  entire  time  during 
which  the  action  was  pending.  Modi- 
fled  so  as  to  include  only  damages  for  the 
period  covered  by  the  restraining  order,  and, 
as  modified,  affirmed. 

See  same  case  below,  27  App.  D.  C.  188. 

The  facta  are  stated  in  the  opinion. 

Messrs.  William  S.  Hall  and  Holme* 
Conrad  for  appellants. 

Mr.  Henry  H.  Olaaale  for  appellee,      - 

*Mr.  Justice  Day  delivered  ths  opinion* 
of  the  court: 

This  case  is  here  by  appeal  from  the  court 
of  appeals  of  ths  District  of  Columbia.    The 
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case  originated  In  an  action  brought  against 
the  then  Postmaster  General  (Mr.  Payne) 
to  compel  him  to  enter  and  transmit  certain 
publications  of  the  complainants,  Houghton, 
Mifflin,  *  Company,  as  second-class  matter 
instead  of  third  class,  as  ruled  by  the  Post- 
master General;  and  the  bill  prayed  an  in- 
junction restraining  the  Postmaster  General 
from  refusing  to  transmit  them  at  second- 
class  matter  rates.  A  restraining  order  was 
issued  upon  the  filing  of  the  bill  on  May 
SI,  1902,  In  the  following  terms: 

Upon  the  complainant  filing  undertaking, 

as  required  by  equity  rule  42,  the  defendant 

K  will  be  hereby  restrained  as  prayed  in  the 

S  within-mentioned  bill  until  further  order,  to 

•  be  made,  if  at  all,  after  a  hearing,  which  is 

fixed  for  the  10th  day  of  June,  at  10  o'clock 

a.  if.,  1902,  of  which  take  notice. 

By  the  court. 

A.  B.  Hagner,  Justice. 

An  undertaking  was  given  in  the  follow- 


George  H.  Mifflin,  one  of  the  complainants, 
and  the  American  Surety  Company  of  New 
York,  surety,  hereby  undertake  to  make 
good  to  the  defendant  all  damages  by  him 
suffered  or  sustained  by  reason  of  wrongful- 
ly and  inequitably  suing  out  the  injunction 
in  the  above-entitled  cause,  and  stipulate 
that  the  damages  may  be  ascertained  in  such 
manner  as  the  justice  shall  direct,  and  that, 
on  dissolving  the  injunction,  he  may  give 
judgment  thereon  against  the  principal  and 
sureties  for  said  damages  in  the  decree  it- 
self dissolving  the  injunction. 

George  H.  Mifflin. 
The  American  Surety 
Company,  New  York. 

By  Jno.  S.  Loud. 

Approved  4  June,  1902.    A.  B.  Hagner. 

No  farther  hearing  was  had  upon  the  ap- 
plication for  a  temporary  injunction,  and  on 
March  10,  1803,  the  case  was  heard  on  the 
merits  and  the  following  injunction  award- 
ed: 

"This  cause,  coming  on  to  be  heard  upon 
the  bill  and  the  exhibits  died  therewith,  and 
on  the  papers  filed  in  the  cause  and  the  pro- 
ceedings had  therein,  was  argued  by  coun- 
sel. On  consideration  thereof  it  is  this  10th 
day  of  March,  1903,  adjudged,  ordered,  and 
decreed — 

"(1.)  That  the  complainants  are  entitled 
to  have  their  publications  entitled  'Riverside 
literature  Series'  received  and  transmitted 
through  the  mails  as  mailable  matter  of  the 
second  class,  as  defined  by  the  act  of  Con- 


the  same  thro 
ter  of  the  se< 
the  provfsii 


rfifl  approved  March  3,  1879.     [20  Stat,  at 
8MS,  chap.  180.1] 

"(2.)  That  the  Postmaster  General  be,. 
and  he  is  hereby,  perpetually  restrained  g 
from  enforcing  and  continuing  the*cancela-* 
tion  ol  the  certificate  of  entry  set  forth  in 
paragraph  six  of  said  bill,  and  from  refus- 
said  publication  and  transmit 
Jgh  the  mails  as  mailable  mat- 
ond  class,  in  accordance  with 
i  of  said  act  of  Congress  ap- 
proved March  3,  1879,  and  from  denying 
to  the  complainants  the  receipt,  entry,  and 
transmission  through  the  mails  of  their  pub- 
lication entitled  'Riverside  literature  Series' 
as  mailable  matter  of  the  second  class,  as 
defined  by  the  act  of  Congress  approved 
March  3, 1679." 

An  appeal  was  taken  to  the  court  of  ap- 
peals of  the  District  of  Columbia,  and  on 
June  5,  1903,  the  decree  of  the  supreme 
court  was  reversed  and  the  case  remanded 
to  the  court  below,  with  directions  to  dis- 
miss the  bill.  22  App.  D.  C.  234.  From 
that  decree  an  appeal  was  taken  to  this 
court,  and  the  decree  of  the  District  court 
of  appeals  was  affirmed  on  April  11,  1904. 
194  U.  S.  83,  48  L.  ed.  888,  84  Sup.  Ct.  Rep. 
S90. 

Upon  receipt  of  a  mandate  of  this  court 
the  District  court  of  appeals  Issued  its  man- 
date, ordering  the  court  below  to  dismiss 
the  bill.  The  Postmaster  General  moved 
the  court  to  enter  a  decree  upon  the  man- 
date of  the  District  court  of  appeals,  to  dis- 
miss the  bill,  dissolving  the  injunction,  and 
ascertain  the  damages  by  reason  of  the  vio- 
lation thereof.  The  District  supreme  court 
entered  a  decree  setting  aside  its  original 
decree,  and  dismissed  the  bill,  and  dissolved 
the  Injunction  theretofore  granted,  but  be- 
ing of  opinion  that,  as  matter  of  law,  the 
complainants  and  sureties  on  the  injunction 
bond  given  in  the  case  were  not  liable  to 
damages  thereon,  the  motion  for  ascertain- 
ment of  damages  upon  such  undertaking 
was  overruled  and  denied,  and  the  injunc- 
tion undertaking  canceled  and  annulled. 

From  the  part  of  the  decree  refusing  to 
assess  damages  the  Postmaster  General,  Mr. 
Cortelyon  having  succeeded  Mr.  Payne,  ap- 
pealed to  the  district  court  of  appeals,  where 
the  order  of  the  court  below  was  reversed, 
and  a  decree  directed  against  the  appellant 
and  the  surety  on  the  injunction  bond  for 
the  sum  of  IB, 880. 88,  the  amount  with  in-S 
terest  stipulated  as  the 'difference  between? 
postage  due  at  third-class  rate  and  that 
paid  as  second-class  rate  "between  the  date 
of  the  filing  of  the  injunction  herein  and 
June  16,  1904,  when  such  mailing  at  the 
second-class  rate  was  discontinued."  27 
App.  D.  C.  188.  Thereupon  appeal  was 
taken  to  this  court. 


>  rj.  8.  Comp.  St   1 
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It  Is  the  contention  of  the  appellants  that 
the  original  undertaking,  being  entered  only 
for  a  temporary  purpose,  had  spent  its  force, 
and  that  there  is  no  liability  thereon,  not- 
withstanding the  fact  that  the  original  de- 
cree granting  a  permanent  injunction  was 
reversed  by  the  District  court  of  appeals, 
which  judgment  was  affirmed  in  this  court. 

The  contention  of  the  appellee  Is  that  the 
damages  sustained  by  the  Postmaster  Gen- 
eral during  the  time  pending  this  action 
was  secured  by  the  bond,  and  recovery  may 
be  had  for  the  damages  sustained,  or,  if  not 
for  the  full  amount,  at  least  for  the  time 
from  the  granting  of  the  restraining  order 
until  the  final  decree  in  the  court  of  original 
jurisdiction. 

The  determination  of  the  question  in- 
volved depends  upon  the  nature  and  charac- 
ter of  the  undertaking  given.  The  restrain- 
ing order  Issued  fu  the  case  was  authorized 
by  |  71S  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stat.  1001,  p. 
680 1,  which  Is  as  follows  r 

"Whenever  notice  is  given  of  a  motion 
for  aa  Injunction  out  of  a  circuit  or  dis- 
trict court,  the  court  or  judge  thereof  may. 
If  there  appears  to  be  danger  of  irreparable 
Injury  from  delay,  grant  an  order  restrain- 
ing the  act  sought  to  be  enjoined  until  the 
decision  upon  the  motion;  and  such  order 
may  be  granted  with  or  without  security,  in 
the  discretion  of  the  court  or  judge."  U.  8. 
Rev.  Stat,  f  71B. 

Under  this  section,  originally  passed  June 
1,  1878  (f  7,  Chapter  2S5,  17  Stat,  at  L. 
106),  a  restraining  order  with  features  dis- 
tinguishing it  from  an  interlocutory  injunc- 
tion was  introduced  into  the  statutory  law. 
In  the  prior  act  of  Congress  of  March  2, 
1703  (1  Stat,  at  L.  334,  33S,  chap.  22), 
it  was  provided  in  I  5:  "Nor  shall  a  writ 
of  injunction  be  granted  ...  in  any 
ease  without  reasonable  previous  notice  to 
the  adverse  party,  or  his  attorney,  of  the 
« time  and  place  of  moving  for  the  same." 
•  *By  force  of  }  718  a  judge  may  grant  a 
restraining  order  in  ease  it  appears  to  him 
there  is  danger  of  irreparable  injury,  to  be 
in  force  "until  the  decision  upon  the  mo- 
tion" for  temporary  injunction.  Thus,  by 
its  very  terms,  the  section  (716)  does. not 
deal  with  temporary  injunctions,  concerning 
which  power  is  given  in  other  sections  of 
the  statutes,  but  is  intended  to  give  power 
to  preserve  the  status  quo  when  there  is  dan- 
ger of  irreparable  injury  from  delay  in  giv- 
ing the  notice  required  by  equity  rule  SS, 
governing  the  issue  of  injunctions.  While 
the  statutory  restraining  order  is  a  species 
of  temporary  injunction,  it  is  only  author- 
ized, aa  t  718  imports  by  its  terms,  until 
the  pending  motion  for  a  temporary  injunc- 
tion can  be  heard  and  decided.     Yueugling 


T.  Johnson,  1  Hughes,  007,  Fed.  Cms.  No. 
18,105;  Rarstow  v.  Becket,  110  Fad.  828, 
627;  North  American  Land  &  Timber  Co.  r. 
Watklns,  48G.O.A.  264,  100  Fed.  101,  lOflj 
Worth  Mfg.  Co.  v.  Bingham,  M  C.  C.  A. 
110,  116  Fed.  788,  780. 

And  the  same  view  lias  been  recognized 
In  other  jurisdictions  having  similar  stat- 
utory provisions.  "A  temporary  restraining 
order  is  distinguished  from  an  interlocutory 
injunction,  in  that  it  is  ordinarily  granted 
merely  pending  the  hearing  of  a  motion  for 
a  temporary  injunction,  and  its  life  ceases 
with  the  disposition  of  that  motion  and 
without  further  order  of  the  court;  while, 
as  wa  have  seen,  an  interlocutory  injunction 
is  usually  granted  until  the  coming  in  of 
the  answer  or  until  the  final  hearing  of  the 
cause,  and  stands  as  a  binding  restraint  un- 
til rescinded  by  the  further  action  of  the 
court."    1  High,  Inj.  4th  ed.  f  3. 

Turning  from  a  consideration  of  the  au- 
thority conferred  to  the  terms  of  the  order, 
it  will  be  seen  that  the  judge  acted  under 
the  terms  of  f  718.  For  the  order  of  re- 
straint is  "until  further  order,  to  be  made, 
if  at  all,  after  a  hearing,  which  Is  fixed  for 
the  16th  day  of  June,  at  10  o'clock  a.  it, 
1902,  of  which  take  notice.''  This  is  the 
order  of  which  the  defendant  had  notice  and 
concerning  which  indemnity  was  required,. 
and  given  in  the  bond  now  in  suit.  g 

*As  we  have  noticed,  no  further  undertak-* 
ing  was  required  of  Houghton,  Mifflin,  & 
Company  after  the  restraining  order  issued 
In  it*  favor.  The  court  of  appeals  for  the 
District  ssjd: 

"But  we  do  not  think  the  bond  ceased  to 
be  in  force  after  the  decree  was  entered 
making  the  injunction  perpetual.  The  par- 
ties by  their  actions  treated  it  aa  though  it 
continued  to  apply.  The  appellant  would, 
had  any  question  been  raised,  have  asked 
for  a  new  bond.  In  which  event  tb*  appel- 
lees doubtless  would  have  conceded  that  the 
bond  remained  in  force.  When  the  main 
case  was  before  this  court,  and  later  was 
taken  to  the  United  State*  Supreme  Court, 
it  was  considered  that  the  original  under- 
taking was  in  force  or  a  new  one  would  havn 
been  required, — one  other  than  the  superse- 
deas bond  then  given."    27  App.  D.  C.  198. 

But  w*  do  not  think  the  case  can  bo  de- 
cided upon  conjecture  a*  to  what  bonds 
might  have  been  required.  We  must  deter- 
mine the  case  upon  the  liability  of  the  prin- 
ciples and  sureties  on  the  bond  which  was 
actually  given. 

When  the  parties  gave  this  undertaking, 
the  court,  exercising  it*  discretion,  had  re- 
quired that  the  restraining  order  should  be 
upon  condition  that  bond  be  given  to  secure 
the  defendant  against  loss  because  of  tils 
temporary  restraint 
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It  to  true  that  the  restraining  order  was, 
by  Ha  terms,  to  be  in  force  until  "further 
order,"  to  be  made,  If  at  all,  after  hearing. 
Neither  party  brought  on  for  hearing  the 
pending  motion  for  a  temporary  injunction. 
When  the  further  order  was  made  nothing 
waa  said  of  the  restraining  order.  A  new 
and  permanent  injunction  in  favor  of  the 
plaintiffs  waa  granted.  This  decree  neces- 
sarily superseded  the  restraining  order,  and 
tt  expired  by  the  limitation  contained  In  it* 
tenna,  and  then  waa  no  farther  liability  on 
the  bond,  given  only  to  secure  that  order. 

It  is  further  contended  by  the  appellant* 
that  they  should  be  relieved  from  all  lia- 
_  bility  on  this  bond,  upon  the  principle!  laid 
•o  down  in  Russell  v.  Farley,  I0S  U.  a  433,  26 
•  Led.  1060.  In  that  case  the'equity  prac- 
tice in  the  courts  of  the  United  States  eon. 
earning  security  for  Injunctions  waa  elabo- 
rately discussed  by  Mr.  Justice  Bradley, 
■peaking  for  the  court.  It  was  held  that 
the  exercise  of  discretion  Involved  in  the 
decision  of  the  court,  of  original  jurisdic- 
tion, In  awarding  or  withholding  damages, 
should  only  be  reversed  in  clear  eases.  And 
examining  the  procedure  in  the  case  then  in 
hand,  with  a  view  to  ascertaining  whether 
injustice  had  been  done,  the  fact  is  shown 
that  the  injunction  secured  by  the  obliga- 
tion given  In  that  eaae  had  never  been  en- 
tirely dissolved;  that  It  had  never  been  de- 
cided that  the  complainant  was  not  entitled 
to  it,  at  least,  as  to  a  portion  of  the  prop- 
erty claimed  by  the  parties  suing  out  the 
injunction,  and  It  turned  out  on  the  final 
hearing  that,  as  to  more  than  one  half  of 
the  claim,  the  injunction  was  properly  le- 
aned. In  course  of  the  discussion  the  learned 
Justice  say*: 

"When  the  pledge  [deposited  by  order  of 
court]  ia  no  longer  required  for  the  pur- 
poses of  justice,  the  court  must  have  the 
power  to  release  it  and  leave  the  parties  to 
the  ordinary  remedies  given  by  the  law  to 
litigants  inter  *e»e.  Where  the  fund  is  se- 
curity for  a  debt,  or  a  balance  of  account, 
or  other  money  demand,  this  would  rarely 
be  allowable;  but  in  many  other  cases  It 
anight  not  unfrequently  occur  that  injustice 
would  result  from  keeping  property  im- 
pounded In  the  court.  On  general  principles 
the  same  reason  applies  where,  instead  of  a 
pledge  of  money  or  property,  a  party  la  re- 
quired to  give  bond  to  answer  the  damage 
which  the  adverse  party  may  sustain  by 
the  action  of  the  court  In  the  course  of 
the  cause,  or  at  the  final  hearing,  It  may 
manifestly  appear  that  such  an  extraordi- 
nary security  ought  not  to  be  retained  as 
a  basis  of  further  litigation  between  the 
parties;  that  the  suit  has  been  fairly  and 
honestly  pursued  or  defended  by  the  party 
who  waa  required  to  enter  into  the  under- 


taking, and  that  it  would  be  inequitable  to 
subject  him  to  any  other  liability  than  that 
which  the  law  imposes  in  ordinary  cases.  a 
In  such  a  case  it  would  be  a  perversion,  je 
rather  than  a  furtherance,  of  justice,' to» 
deny  to  the  court  the  power  to  supersede 
the  stipulation  imposed." 

In  the  present  case  the  court  of  original 
jurisdiction,  the  supremo  court  of  the  Dis- 
trict, refused  to  assess  damages  upon  the 
injunction  bond,  for  what  reason  the  rec- 
ord does  not  disclose.  The  District  court 
of  appeals,  as  we  have  seen,  assessed  dam- 
ages for  the  entire  period  during  which  it 
held  the  injunction  to  be  in  force.  We  do 
not  think  this  case  comes  within  the  class 
outlined  in  Russell  v.  Farley,  wherein  the 
order  of  the  trial  court  ought  not  to  be  dis- 
turbed upon  principles  of  equity  and  in  view 
of  the  superior  knowledge  of  that  court  of 
the  conduct  of  the  parties  in  the  course  of 
the  litigation. 

In  this  ease  the  government  and  the  ap- 
pellants wore  in  controversy  as  to  the  rate 
of  postage  to  be  charged  upon  a  certain 
class  of  publications  sent  through  the  mail 
by  the  appellants.  It  la  true  that  the  De- 
partment's rulings  for  some  years  had  been 
in  favor  of  the  contention  of  the  appellants 
as  to  the  class  to  which  thia  mailable  mat- 
ter belonged.  When  the  Postmaster  General 
ruled  to  the  contrary,  and  correctly,  aa  baa 
now  been  held  In  the  District  court  of  ap- 
peals and  in  this  court,  the  publishers  ap- 
plied to  the  court  for  an  injunction  to  con- 
tinue them  in  their  original  right  to  receive 
this  lower  rate  of  postage  ponding  the  liti- 
gation which  they  had  begun,  with  a  view 
to  testing  the  right  of  the  government  to 
make  this  demand.  The  court  entertained 
the  suit  and  awarded  a  restraining  order, 
but  upon  the  condition  that,  If  the  pub- 
lishers continue  to  receive  the  lower  rate 
postage  for  which  they  contended,  notwith- 
standing the  ruling  of  the  Postmaster  Gen- 
eral, the  government  was  to  be  indemnified 
against  loss  should  it  turn  out  that  its  con- 
tention was  right  and  that  of  the  complain- 
ants wrong.  The  publishers  accepted  this  con- 
dition, and  gave  the  bond  to  secure  their 
right  to  continue  sending  the  mailable  mat- 
ter In  controversy  at  the  old  rate,  pending 
the  further  order  of  the  court. 

As  a  result  of  the  final  decision  In  this 
court,  it  turned  out  that  the  Postmaster* 
General  was  right,  and  that  the  •government* 
waa  justly  entitled  to  the  additional  rate 
of  postage  as  ruled  by  the  Postmaster  Gen- 
eral. The  result  of  the  decision  established 
not  only  the  right  of  the  government  to  re- 
ceive the  additional  postage,  pending  the 
controversy,  but  also  established  the  fact 
that  the  publisher*  had  received  a  Tory  con- 
siderable amount  of  service  from  the  gov- 
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to  charge. 

We  do  sot  perceive,  in  this  condition  of 
affairs,  any  room  for  the  application  of  the 
doctrine  laid  down  In  Russell  v.  Farley, 
which  permits  a  court  to  relieve  from  lia- 
bility on  an  injunction  bond.  The  result 
of  this  litigation  leaves  no  doubt  as  to  the 
right*  of  the  parties,  and  the  government'* 
right  to  avail  itself  of  the  security  given 
to  secure  payment  of  the  postage  which  it 
was  legally  entitled  to  charge. 

It  is  not  necessary  for  us  to  decide  wheth- 
er further  and  other  security  might  not 
have  been  required  under  equity  rule  93, 
or  otherwise,  as  a  condition  of  continuing 
the  injunction  after  final  judgment.  What 
we  determine  Is  that  this  undertaking  was 
authorized  and  given  in  pursuance  of  {  718, 
Revised  Statutes,  and  should  be  construed 
accordingly.  The  District  court  of  appeals 
should  have  sustained  the  order  of  the  su- 
preme court  of  the  District,  declining  to  as- 
sess any  damages  on  the  bond,  except  for  the 
period  from  the  time  the  bond  was  approved 
until  March  10,  1903,  the  date  of  the  de- 
cree in  the  court  of  original  jurisdiction. 

The  judgment  of  the  Court  of  Appeals, 
giving  damages  for  the  entire  period  of  the 
litigation- and  until  the  legal  rate  of  post- 
age was  paid  by  appellants,  should  be  mod- 
ified so  as  to  include  only  damages  for  the 
period  covered  by  the  restraining  order,  as 
above  stated,  and,  aa  so  modified,  affirmed, 
easts  in  this  court  to  be  equally  divided. 

(20S  U.   B.  144) 

EX     PARTE;      IN     THE     MATTER     OF 
1  SIMON. 


Habeas   corpus  — to   anticipate   regular 

course  of  proceedings. 

Habeas  corpus,  being  an  extraordinary 
remedy,  will  not  issue  on  behalf  of  a  per- 
son imprisoned  in  default  of  payment  of  a 
small  fine  for  disobeying  a  preliminary  in- 
junction granted  by  a  Federal  circuit  court, 
restraining  the  enforcement  of  a  judgment 
of  a  state  court,  to  inquire  into  the  juris- 
diction to  grant  the  injunction,  where  the 
bill  alleges  facts  which  show  a  total  want 
of  jurisdiction  In  the  state  court,  and  im- 
plies, at  least,  that  a  fictitious  service  was 
made  with  deliberate  fraud,  and  the  writ 
is  confessedly  sought  in  order  to  obtain  a 
summary  disposition  of  the  cause  instead 
of  awaiting  the  result  of  a  trial  in  the  rcgu- 

[No.  13,  Original.] 
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diction  of  a  Federal  circuit  court  to  en- 
join the  enforcement  of  the  judgment  of 
a  state  court,  on  behalf  of  a  person  im- 
prisoned in  default  of  payment  of  a  small 
fine  for  disobeying  such  injunction.  Rule 
discharged  and  petition  for  habeas  carpus 
denied. 

For  decision  granting  preliminary  In- 
junction, see  1S3  Fed.  234. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Louis  Marshall  and  Henry  L. 
Lazarus  for  petitioner. 

Mr.  Harry  H.  Hall  for  respondent. 

"Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

The  petitioner  1*  In  custody  for  contempt, 
he  having  violated  a  preliminary  Injunction 
issued  by  the  circuit  court  of  the  United 
States.  He  brings  this  petition  on  the 
ground  that  the  circuit  court  had  no  juris- 
diction, and  that  therefore  its  decree  might 
be  disobeyed. 

The  jurisdiction  of  the  circuit  court  over 
the  cause  depends  on  the  allegations  of  the 
bill  upon  which  the  Injunction  was  granted. 
That  bill  was  brought  by  the  Southern  Rail- ^ 
way  Company  against  the  petitioner.  It  al-« 
leges  that  Simon  brought *a  suit  against  the* 
railway  in  Louisiana  surreptitiously  and 
without  Its  knowledge,  and  that,  on  the  sug- 
gestion that  the  railway  was  a  foreign  cor- 
poration, doing  business  In  the  state  with- 
out having  named  an  agent  to  receive  serv- 
ice, he  served  the  citation  upon  the  assist- 
ant secretary  of  state,  whereas  the  railway 
was  not  a  corporation  doing  business  in  the 
state,  and  the  service  was  void.  The  suit 
proceeded  to  judgment  for  a  fraudulently 
exaggerated  sum,  while  the  railway  had  no 
knowledge  of  the  proceedings  until  after  the 
judgment  was  rendered.  As  soon  at  it  beard 
of  it,  it  began  this  suit;  In  effect,  to  prevent 
the  enforcement  of  the  judgment,  because 
unconscionable  and  fraudulently  obtained, 
upon  a  cause  of  action  to  which  it  has  a 
good  defense  if  allowed  to  present  the  same. 

The  bill  further  alleges  that  Simon  will 
attempt  to  collect  the  fraudulent  judgment 
by  fieri  facias,  and  prays,  as  specific  relief, 
au  injunction  against  his  further  proceed- 
ing under  the  same,  but  the  general  scope 
and  purpose  of  the  bill  is  what  we  have 
stated.  A  preliminary  Injunction  was  is- 
sued, after  a  hearing  on  affidavits,  on  Juno 
30,  190S,  and  Simon  appears  to  have  obeyed 
the  order  for  over  two  years.  A  demurrer 
to  the  bill  was  overruled  in  December,  1008, 
and  a  plea  to  the  jurisdiction,  filed  in  Feb- 
ruary, 1907,  was  overruled  In  the  following 
.May.  Simon  answered  in  August  and  issue- 
was  joined  in  the  same  month.  The  con- 
tempt seems  to  have  occurred  in  November. 
It  consisted  In  obtaining  a  writ  of  fieri  fa- 
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das  and  directing  a  levy  and  the  service  of 
garnishment  process  to  collect  the  judgment. 
It  was  admitted  at  the  argument  that  this 
method  waa  adopted  in  order  to  obtain  a 
summary  disposition  of  the  cause  by  this 
court  instead  of  awaiting  the  result  of  a 
trial  in  the  regular  way.  The  punishment 
was  a  small  fine,  and  the  imprisonment  was 
ordered  only  until  the  flue  was  paid. 

The  facta  stated  seem  to  us  enough  to  dis- 
pose of  this  ease.  The  usual  rule  is  that  a 
prisoner  cannot  anticipate  the  regular  course 
of  proceedings  having  for  their  end  to  de- 
termine whether  he  shall  be  held  or  released, 
Bhy  alleging  want  of  jurisdiction  and  petl- 
*  tioning  for  a  habeas  corpus.  United  States 
■  t.  Sing  Tuck,*lM  U.  S.  161,  168,  48  L.  ed. 
SIT,  920,  24  Sup.  Ct  Rep.  621 ;  Riggins  v. 
United  States,  19S  U.  S.  547,  60  L.  ed.  303, 
£0  Snp.  Ct.  Rep.  147;  Whitney  v.  Dfck,  202 
U.  S.  132,  140,  60  L.  ed.  063,  S66,  20  Sup. 
Ct  Rep.  584;  Re  Lincoln,  202  U.  S.  178,  50 
L.  ed.  084,  26  Snp.  Ct  Rep.  602.  In  the 
present  instance  the  release  of  the  petitioner 
Is  not  the  primary  issue  of  the  case,  to  be 
rare,  but  it  is  so  closely  wrapped  np  with 
that  issue  that  when  it  is  apparent  that  the 
Imprisonment  is  only  nominal  and  has  been 
incurred  after  two  years'  acquiescence,  mere- 
ly In  order  to  secure  a  speedier  hearing  in 
this  court,  the  analogy  of  the  decisions  is 
very  close.  The  petitioner  is  in  no  positfi 
to  demand  this  summary  relief. 

This  is  not  a  suit  coram  non  judice  and 
wholly  void  by  reason  of  Rev.  Stat  |  720, 
U.  S.  Comp.  Stat  1001,  p.  S81,  forbidding 
United  States  courts  to  stay  by  injunction 
proceedings  in  any  state  court  The  circuit 
court  had  jurisdiction  of  the  cause.  That 
must  be  assumed  at  this  stage,  and  finally, 
unless  we  overrule  the  strong  intimations  in 
Marshall  v.  Holmes,  141  U.  S.  S80,  36  L. 
ed.  870,  12  Sup.  Ct.  Rep.  62,  and  the  earlier 
eases  cited  in  that  case.  Even  if  the  deci- 
sion could  hare  bean  put  on  a  narrower 
ground,  the  ground  adopted  was  that  the 
circuit  court  had  original  jurisdiction  of 
such  a  suit  It  would  be  going  far  to  say 
that,  although  the  circuit  court  had  power 
to  grant  relief  by  final  decree,  it  had  not 
power  to  preserve  the  rights  of  the  parties 
until  the  final  decree  should  be  reached,  or 
that  an  injunction  continued  In  force  under 
the  authority  of  the  United  States,  but  orig- 
inally issued  by  a  state  court,  stood  on 
stronger  grounds  than  one  granted  by  the 
United  States  court  in  the  first  place.  Even 
If  the  order  was  erroneous,  it  would  be  go- 
ing far  to  say  that  it  was  made  without 
Jurisdiction  and  might  be  disregarded,  al- 
though the  court  had  jurisdiction  of  the 
cause.  See  United  States  v.  Shipp,  203  U. 
8.  S«3.  673,  61  L.  ed.  310,  323,  27  Sup.  Ct 
Rep.  160.  But  without  laying  down  a 
*  ro  point,  see  toL  a,  0 


broader  proposition  than  is  required,  we  are 
of  opinion  that.  In  the  particular  circum- 
stances of  this  case,  habeas  corpus  is  an  ex- 
traordinary remedy,  for  which  there  has 
been  shown  no  sufficient  ground. 

It  is  argued  that  the  bill  does  not  dis- 
close facts  that  warrant  going  behind  the 
judgment,  but  contains  only  vague  allega- 
tions of  fraud.  But  it  alleges  facts  that 
show  a  total  want  of  jurisdiction  In  the 
state  court,  »ud  implies,  at  least  that  the* 
fictitious  service  was  made  with  deliberate* 
fraud.  Its  general  nature  and  purpose  are 
clear.  Enough  is  alleged  to  amend  by,  if 
amendment  is  necessary,  and  to  give  juris- 
diction to  the  circuit  court  As  we  cannot 
pronounce  the  whole  proceeding  void,  we 
have  nothing  to  do  with  the  sufficiency  of 
the  pleading  or  the  question  whether  the 
bill  would  be  good  or  bad  on  demurrer. 
There  was  at  least  color  of  right  for  the 
preliminary  order,  and  it  will  be  time  enough 
to  discuss  the  merits  if  the  case  comas  here 
again  after  final  decree. 

Rule  discharged. 

Petition  for  habeas  corpus  denied. 


(■SOU  U.  8.  129) 
SOUTHERN  PINE   LUMBER  COMPANY, 
T.  L.  L.  Temple,  Q.  W.  R.  China,  at  al. 
Plus.  In  Err.  and  Apple, 

W.  B.  WARD  et  al 

Appeal  —  mode  of  review. 

1.  A  decree  of  the  supreme  court  of  the 
territory  of  Oklahoma,  affirming  a  decree  of 
the  trial  court,  setting  aside  a  sale  made 
under  attachment  proceedings  as  a  cloud 
on  title,  and  directing  the  enforcement  of 
a  trust  deed  by  sale,  is  reviewable  In  the 
Supreme  Court  of  the  United  States  only 
by  appeal. 

Appeal  —  dismissal  —  delay    In     dookct- 

2.  An  appeal  to  the  Federal  Supreme 
Court,  allowed  on  June  12,  1006,  to  re- 
view a  judgment  of  the  supreme  court  of 
the  territory  of  Oklahoma,  rendered  on  Sep- 
tember 7,  1006,  will  not  be  dismissed  be- 
cause not  docketed  until  August  10,  1006, 
for  the  reason  that  the  counsel  who  origi- 
nally forwarded  the  record  were  not  at- 
torneys of  the  Federal  Supreme  Court,  and 
hence  not  qualified  to  enter  their  appear- 
ance, where  no  motion  to  docket  and  dismiss 
under  rule  0  was  made.* 

Appeal  —  parties  —  substitution. 

3.  Proceedings  to  make  the  representa- 
tives of  a  deceased  appellee  parties  are  right- 
fully taken  in  the  Supreme  Court  of  the 
United  States  rather  than  in  the  court 
below,  where  the  appeal  had  not  only  been 
allowed,  but  the  citation  issued  and  ac- 
ceptance  of   service   thereon   made   by   the 
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Attorney  of  record  of  noli  appellee  during 

his  lifetime. 

Appeal  — who  may  be  beard. 

4.  Parties  who  have  not  appealed  from 
the  judgment  below  cannot  object,  on  an 
appeal  sued  out  by  their  adversaries,  to 
the  failure  of  the  court  below  to  sustain  a 
motion  to  dismiss  the  cause,  * 
Appeal    from    the    supreme    court    of 

Oklahoma,  — scope  of  review. 

fi.  The  jurisdiction  of  the  Supreme  Court 
of  the  United  States  on  an  appeal  from  a 
decree  of  the  supreme  court  of  the  territory 
of  Oklahoma  in  a  caae  submitted  to  the 
trial  court  by  stipulation,  without  a  jury, 
U  confined  to  determining  whether  there 
was  evidence  tending  to  support  the  find- 
ings, and  whether  such  findings  sustained 
the  judgment;  atnoe  the  trial  court,  by 
virtue  of  Okla.  Rev.  Stat.  1903,  I  279,  wae 
empowered  to  make  findings  of  fact  aa  the 
basis  of  its  conclusions  of  law,  and  the 
supreme  court  of  the  territory  was  con- 
fined to  determining  whether  the  findings 
below  sustained  the  judgment,  if  there  was 
evidence  supporting  the  findings,  and  was 
not  at  liberty  to  consider  the  mere  weight 
of  the  evidence  upon  which  the  findings 
were  made  by  the  trial  court.  ** 
Pledge  — enforcement  — rights  of  third 


low,  made  after  final  judgment,  is  not  avail- 
able on  appeal  when  that  suggestion  con- 
flicts with  the  issues  aa  made  up  and  upon 
which  the  case  is  tried,  and  which,  if  the 
suggestion  be  correct,  will  involve  reversing 
the  judgment  at  the  request  of  appellant* 
because  of  deceit  practised  by  them  upon 
the  courts  below,  ft 
Appeal  —  from      territorial      supreme 

court  — error   In    finding  — when    not 

ground  for  reversal. 

10.  A  decree  of  a  territorial  supreme 
court  setting  aside  attachment  proceedings 
—"1  not  be  reversed  for  errors  committed 

the  trial  court  In  its  finding  concerning 
jurisdictional  insufficiency  of  the  affi- 
davits for  publication  and  attachment  In 
the  attachment  suit,  where  the  conclusion 
of  the  supreme  court  of  the  territory,  based 
on  the  findings  below  as  to  the  fraud  in 
bringing  the  attachment  suit,  and  the  ab- 
sence of  a  party  plaintiff  therein,  are  ample 
to  sustain  the  judgment,  Irrespective  of  the 
effi davits  for  publication  and  attachment^ 
Appeal   —  from      territorial      supreme 

court  — scope     of     review— .objection 

not  raised  on  record. 

11.  Contentions  which  the  record  does  not 
show  to  have  been  presented,  directly  or 
indirectly,  to  the  trial  court,  by  way  of 
pleading  or  otherwise,  before  final  judgment, 
and  which  wen  not  made  the  subject  of 
complaint  in  the  motion  for  a  new  trial, 
and  which  were  evidently  regarded  by  the 
supreme  court  of  the  territory,  on  writ  of 


0.  The  right  of  the  indoraer  of  a  note 
outstanding  and  past  due,  to  enforce  the 
collateral  held  by  him  to  secure  him  against 
liability  on  his  indorsement,  consisting  of 
a  note  secured  by  a  trust  deed,  is  a  matter 
solely  between  himself  and  the  pledgors, 
with  which  the  purchasers  of  the  property 
covered  by  the  trust  deed,  under  a  sale  made 
in  attachment  proceedings,  are  not  con- 
cerned, where  they  have  failed  to  establish 
their  claim  that  the  collateral  had  been  ex- 
tinguished by  payment. 
Limitation  Of  actions  — ladies. 

7.  The  objection  of  laches  on  the  part  of 
the  grantors  in  attacking  a  sale  in  attach- 
ment proceedings  of  property  covered  by  a 
trust  deed  is  not  available  to  the  defend- 
ants, in  a  suit  to  set  aside  the  attachment 
proceedings  and  enforce  the  trust  deed,  who 
claim  title  to  the  property  under  the  at- 
tachment proceedings,  where  they  do  not 
rest  content  with  defending  their  alleged 
title,  hut  make  it  the  basis  of  an  assertion 
of  a  right  to  affirmative  relief. 
Appeal  —  from      territorial      supreme 

court— review  of  facts. 

8.  The  action  of  the  trial   court  in  d! 
regarding  uncontradicted  testimony  tending 
to  show  the  absence  of  a  necessary   party 
will  not  be  disturbed  on  an  appeal  from  a 
territorial   supreme   court   to   the   Supi 
Court  of  the  United  States,  where  such 
timony  squarely  conflicts  with  an  averment 
in   a   pleading   to   which   the  witness   is   a 
party,  and  upon  the  truth  of  which  aver- 
ment the  whole  controversy  proceeda.t 
Appeal  —  defect     of      parties      below  — 

when   objection  not  available. 

9.  A  suggestion  as  to  want  ot  parties  be- 
•M.  Nota— For  eaHs  Is  point,  set  vol.  B,  Cent  Die  appeal  and  1 
••1M.  Note.— For  esses  In  point,  «w  vol.  13,  Cent  Dig.  Courts,  I  10JT. 
t  Sd.  Not».-  -For  oases  In  point,  ■•■  vol.  S  Cent  Dig.  Appeal  and  Error.  H  39TO-SML 
ttBd.  Note.— For  tun  In  point,  see  vol.  t.  Cert.  T>t|.  Appeal  and  Error.  H  11M-1MT. 
tKd.  Mot*,— For  cases  la  point,  s*a  vol.  3,  Cent  Dig.  Appeal  and  Bitot,  ||  an.  cm. 


der  the  state  of  the  record,  cannot  t 
sidered  by  the  Federal   Supreme  Court  on, 
an  appeal  from  the  supreme  court  of  the 

territory. 

[No.   82.] 

Submitted    December    17,    1907.     Decided 
January  20,  1908. 


preme  Court  of  the  Territory  of  Oklahoma 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  of  Logan  County,  1st 
that  Territory,  setting  aside  a  sale  mads 
under  attachment  proceedings  as  a  cloud  on 
title,  and  directing  enforcement  of  a  trust 
deed  by  a  sale.  Writ  of  error  dismissed. 
Judgment  affirmed  on  appeal. 

See  same  case  below,  10  Okla.  131,  85  Pao. 
469. 

The  facte  are  stated  In  the  opinion. 

Messrs.  Arthur  A.'  Blrney  and  Henry 
F.  Woodward  for  plaintiffs  in  error  and 
appellants. 

Messrs.  John  C.  Moore,  D.  W.  Buck- 
ner,  and  George  W.  Bnckner  for  defend- 
ants in  error  and  appellees.  t> 

'Mr.  Justice  White  delivered  the  opinion* 
of  the  court : 

Not  unmindful  that  upon  this  record  we 
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an  bond  by  the  findings  of  (act  below , 

made,  and  are  confined  to  determining 
whether  tha  facts  as  found  sustain  the  judg- 
ment, if  then  U  evidence  sup  porting  the 
findings,  Mid,  without  departing  from  that 
role,  we  at  the  outset  refer,  in  chronological 
order,  to  some  facts  which  are  alleged  in 
the  pleadings,  which  are  either  directly  or 
by  necessary  implication  established  by  the 
findings,  and  as  to  which  there  can  be  no 
dispute  whatever.  We  do  this  in  order,  if 
possible,  to  dispel  the  obscurity  resulting 
from  the  prolixity  of  the  pleadings,  the  un- 
necessary volume  and  confusion  of  the  rec- 
ord, and  the  want  of  accuracy  manifested 
by  soma  of  the  assignments  of  error  relied 

Prior  to  June,  1891,  two  partnerships 
ware  located  In  Texas, — one,  Grigsby  Broth- 
ers; the  other,  the  Union  Mills  Lumber 
Company,  sometimes  called  the  Union  Lum- 
ber Mills  Company.  The  first  (Grigsby 
Brothers)  was  composed  of  G.  M.  D.  Grigsby 
and  D.  J.  Grigsby;  the  second  (Union  Mills 
Lumber  Company)  of  the  two  Grigsbys, 
owning  four-fifths  interest,  and  T.  L.  L. 
Temple,  one-fifth.  At  the  same  time  there 
was  located  in  Arkansas  a  firm  known  as 
the  Southern  Pine  Lumber  Company,  com- 
posed of  T.  L.  L.  Temple  and  Benjamin 
Whitaker.  Prior  to  June,  1891,  D.  J.  and 
G.  M.  D.  Grigsby  became  the  recorded  own- 
ers of  the  following  real  estate  situated  In 
the  city  of  Oklahoma  and  in  the  town  of 
Guthrie,  Oklahoma  territory,  vim.:  1st,  an 
undivided  four-fifths  interest  in  five  lots  in 
block  60,  Oklahoma  City;  2d,  an  undivided 
four- fifths  interest  in  one  lot  In  block  54 
of  the  town  of  Guthrie  proper;  an  undivid- 
ed four-fifths  interest  in  and  to  an  undi- 
vided one-half  interest  in  block  43  in  the 
town  of  Guthrie,  and  a  like  undivided  four- 
fifths  interest  in  a  one-half  interest  in  two 
lota  in  block  43  and  one  lot  In  block  61, 
East  Guthrie.  A  like  one-fifth  undivided 
interest  in  the  same  lots  was  simultaneously 
acquired  and  recorded  in  the  name  of  T.  L. 
L.  Temple.  In  June,  1891,  the  National 
si  Bank  of  Jefferson,  In  Jefferson,  Texas,  dis- 
•  eounted*for  Grigsby  Brothers  a  note  of  that 
firm  for  $5,000.  The  note  was  dated  June 
II,  1891;  matured  in  ninety  days;  bore  12 
per  cent  interest  from  maturity,  and  stipu- 
lated for  a  10  per  cent  attorney's  fee  in 
ease  of  suit  to  collect.  This  note  was  se- 
cured by  a  deed  of  trust  embracing  the  un- 
divided interest  of  the  Grigsbys  in  the  lots 
above  referred  to.  E.  F.  Pentecost,  the 
trustee  named  in  the  deed,  was  empowered, 
In  ease  of  default  in  payment  of  the  debt 
of  the  bank,  to  sell  and  apply  the  proceeds 
to  tha  payment  of  the  note.  This  deed  wsa 
duly  recorded  in  Oklahoma  territory.  In 
August,  1891,  the  American  Exchange  Bank 
28  8.  CL— 10. 


of  St  Louis  discounted  f or  T.  L.  L.  Temple 
a  note  of  the  Union  Mills  Lumber  Com- 
pany, drawn  for  it  by  D.  J.  Grigsby.  This 
note  was  for  $864.90,  payable  in  ninety 
days;  bore  12  per  cent  interest  from  ma- 
turity, and  contained  a  10  per  cent  attor- 
ney's fee  clause.  It  was  indorsed  by  T.  L. 
L.  Temple  individually  and  by  the  South- 
ern Pine  Lumber  Company.  This  note,  not 
having  been  paid  at  maturity,  the  Amer- 
ican Exchange  Bank  of  St.  Louis,  in  No- 
vember, 1891,  sued  on  the  note  in  a  state 
court  at  Dallas,  Texas.  The  defendants 
were  the  two  Grigsbys  and  Temple  as  part- 
ners in  the  Union  Mills  Lumber  Company, 
the  maker  of  the  note.  Temple  and  Whit- 
aker as  partners  in  the  Southern  Pine  Lum- 
ber Company,  the  iodorsers,  and  Temple  in* 
dividually,  because  of  his  personal  indorse- 
ment. Judgment  was  entered  against  all  the 
defendants,  as  members  of  the  two  firms  and 
individually,  for  $1,022.38,  the  principal,  in- 
terest, and  attorneys'  fees.  An  execution 
was  returned  in  February,  1892,  satisfied 
"by  collecting  the  full  amount  of  principal 
and  costs  and  interest  of  this  execution  from 
T.  L.  L.  Temple."  In  September,  1892,  a 
corporation  called  the  Southern  Pine  Lum- 
ber Company  was  organized  under  the  lawa 
Of  Arkansas  at  Texarkana  in  that  state.  T. 
L.  L.  Temple  was  one  of  the  incorporators 
and  subscribed  to  997  out  of  a  total  of  1,000 
shares,  and  he  became  the  president  of  the 
company.  In  October,  1893,  at  Texarkana, 
Texas,  a  corporation  called  the  Southern* 
Pine  Lumber  Company  was  organized  under* 
the  laws  of  Texas.  Temple  was  an'incor-* 
porator  and  became  its  president.  In  No- 
vember, 1894,  in  the  district  court  for  Lo- 
gan county,  Oklahoma  territory,  a  suit  was 
commenced  In  the  name  of  the  American 
Exchange  Bank  of  St.  Louis  against  T.  I* 
L.  Temple  and  Benjamin  Whitaker  as  part- 
ners in  the  Southern  Pine  Lumber  Com' 
pany;  the  Southern  Pine  Lumber  Company, 
the  Arkansas  corporation,  D.  J.  and  G.  M. 
D.  Grigsby  and  T.  L.  L.  Temple,  as  part- 
ners of  the  Union  Mills  Lumber  Company. 
The  petition  counted  upon  two  causes  of  ac- 
tion: First,  the  judgment  which  had  been 
rendered  in  the  Texas  state  court  at  Dallas, 
as  if  that  judgment  was  still  due  the  bank 
and  had  not  been  satisfied;  and  second,  tha 
sum  of  $264.68,  which  was  an  open  account, 
alleged  to  be  due  by  the  Union  Mills  Lum- 
ber Company  and  the  partners  thereof,  the 
two  Grigsbys  and  Temple,  to  the  partner- 
ship known  as  the  Southern  Pine  Lumber 
Company,  composed  of  Temple  and  Whita- 
ker. This  open  account,  it  was  alleged,  had 
been  transferred  by  the  partnership  in  1899 
to  the  Southern  Pine  Lumber  Company,  a 
corporation,  which  latter,  it  was  averred, 
had  transferred  the  account  to  the  American 
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Exchange  Bank.  The  defendants,  being1  all 
nonresidents  of  Oklahoma,  were  summoned 
after  affidavit,  fay  publication,  and  upon  af- 
fidavit attachments  were  issued.  The  un- 
divided interest  of  the  Grigsbvs  and  Tem- 
ple In  the  lota  in  Oklahoma  and  Guthrie 
was  attached.  Ultimately  a  judgment  was 
rendered  fn  favor  of  the  American  Exchange 
Bank  and  against  the  defendants  for  the 
amount  of  the  Texas  judgment  plus  the 
open  account  sued  upon,  with  interest  and 
costs.  The  liens  of  the  attachments  were 
recognised,  and  under  execution  the  interest 
of  the  Grigsbys  and  Temple  in  the  lots  fn 
Oklahoma  and  Guthrie  were  sold  and  bought 
In  by  "the  Southern  Pine  Lumber  Company, 
a  corporation,"  for  a  sum  less  than  the 
judgment  debt.  In  the  meanwhile  the  five 
thousand  dollar  note  remained  unpaid  in 
the  hands  of  the  National  Bank  of  Jefferson, 
the  note  having  been  extended  from  time  to 
time.     In   1888    that  bank  failed,  and  the 


*  appointed  by  the 'Comptroller  of  the  Cur- 
rency. In  December,  18QS,  with  the  ap- 
proval of  the  Comptroller,  sanctioned  by  an 
order  of  the  United  States  district  court, 
there  was  paid  the  receiver  of  the  bank,  in 
settlement  of  the  rights  of  the  bank,  92,000, 
and  the  receiver,  at  the  time  of  this  pay- 
ment, by  a  writing,  assigned  and  transferred 
In  blank  all  the  right,  title,  and  interest 
of  the  bank  In  and  to  the  note  and  the  trust 
deed  securing  the  payment  of  the  same.  The 
$2,000  was  paid  by  means  of  a  check  of  a 
corporation  known  as  the  Grigsby  Construc- 
tion Company.  With  these  undisputed  facts 
in  band  we  now  come  more  Immediately  to 
state  the  case. 

This  suit  was  commenced  In  May,  1900, 
by  a  petition  filed  on  behalf  of  W.  B.  Ward 
In  the  district  court  of  Logan  county,  Ok- 
lahoma, alleging  himself  to  be  the  owner 
of  the  five  thousand  dollar  note  originally 
held  by  the  National  Bank  of  Jefferson.  A 
decree  for  the  sum  of  the  note,  principal, 
interest,  and  attorney's  fees,  and  for  the 
foreclosure  of  the  trust  deed,  was  prayed. 
It  was  alleged  that,  although  the  note  had 
been  renewed  from  time  to  time,  but  was 
then  past  due,  Pentecost,  the  trustee,  had 
declined  to  act,  and  therefore  he  was  made 
a  defendant.  It  was,  moreover,  alleged  that 
certain  persona,  who  were  named,  asserted 
title  to  the  property  embraced  by  the  trust 
deed  in  virtue  of  an  alleged  purchase  made 
under  an  execution  Issued  to  enforce  a  judg- 
ment rendered  in  favor  of  the  American 
Exchange  Bank,  and  that  said  claim  was  a 
aloud  upon  the  title  to  the  property  em- 
braced by  the  trust  deed,  which  the  plaintiff 
wished  to  have  removed;  that  all  the  pro- 
sssdinfs  in  the  attachment  suit  were  with- 


out effect  upon  the  rights  of  the  holder  of 
the  note,  because  neither  the  trustee  nor 
the  National  Bank  of  Jefferson  were  made 
parties  to  that  suit,  although  the  trustee 
was,  at  the  time  when  the  suit  was  brought, 
a  resident  of  Oklahoma  and  the  trust  deed 
was  there  duly  of  record.  It  was,  more- 
over, alleged  that  the  judgment  and  salt 
in  the  attachment  suit  were  void,  because 
no  actual  or  even  constructive  notice  had 
been  given  to  the  defendants  In  the  suit,,, 
and  that  the  purchaser  at  the  sale  kadfj 
knowledge'of  the  trust  deed,  of  the  failure1 
to  make  the  trustee  a  party,  and  of  the 
absence  of  notice,  actual  or  constructive,  to 
the  defendants  in  the  attachment  suit.  A 
judgment  was  prayed  decreeing  the  proceed- 
ings in  the  attachment  suit  and  the  sale 
made  therein  to  be  void  and  for  an  enforce- 
ment of  the  trust  deed  by  a  sale  of  the 
property  to  which  that  deed  related.  The 
persons  made  defendants  wen  Pentecost,  the 
trustee;  the  Southern  Pine  Lumber  Com- 
pany, a  corporation  existing  under  the  laws 
of  the  state  of  Arkansas;  T.  L.  L.  Temple 
and  Benjamin  Whltaker,  partners  under  the 
name  of  the  Southern  Pine  Lumber  Com- 
pany; G.  M.  D.  Grigsby  and  D.  J.  Grigsby, 
composing  the  firm  of  Grigsby  Brothers; 
G.  W.  R.  Chlnn  and  his  wife,  and  T.  L.  L. 
Temple  individually,  and  other  persona 
whom  it  is  unnecessary  to  name.  The  de- 
fendants the  Southern  Pine  Lumber  Com- 
pany, T.  L.  L.  Temple,  G.  W.  R.  Chlnn  and 
his  wife  filed  a  joint  answer.  The  discount 
of  the  five  thousand  dollar  note  by  the  Na- 
tional Bank  of  Jefferson  and  the  execution 
of  the  deed  of  trust  securing  the  same  were 
admitted,  but  the  right  of  Ward  to  sue  upon 
the  note  was  denied,  it  being  averred  that 
the  note  had  been  extinguished  by  payment 
made  to  the  receiver  of  the  National  Bank 
of  Jefferson.  The  proceedings  for  the  sals 
of  the  property  in  the  attachment  suit  were 
also  admitted,  and  the  validity  of  the  pur- 
chase made  in  virtue  of  the  execution  issued 
in  that  suit  was  asserted.  It  was  alleged 
that  the  answering  defendants  G.  W.  K. 
Chinn  and  his  wife  have  a  complete  and  per- 
fect title  in  fee  simple  to  the  lota  embraced 
in  the  trust  deed,  situated  in  Oklahoma  City, 
and  that  "the  Southern  Pine  Lumber  Com- 
pany claims  and  charges  that  it  has  perfect 
title  to  all  the  property  described  in  said 
trust  deed,  situated  in  the  city  of  Guthrie, 
Oklahoma  territory,  which  they  acquired  by 
purchase.''  The  answer  admitted  that,  al- 
though the  trust  deed  was  of  record  at  the 
time  of  the  attachment  proceedings,  as  no 
notice  was  given  to  the  trustee  or  the  Na- 
tional Bank  of  Jefferson,  those  proceedings 
did  not  affect  the  rights  secured  by  theoi 
deed,  but  that  all  such  rights,  if  any,  had" 
ceased  to  exist  in  virtue  of  the  paymanfof* 
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the  note,  to  secure  which  tin  trait  deed  had 
been  executed.  Charging  tint  the  trust 
dead,  u  remaining  on  the  record,  was 
■kind  upon  their  title,  the  prayer  was  n 
only  for  a  dismissal  of  the  petition  of  the 
plaintiff,  bnt  for  affirmative  relief  in  favor 
of  the  defendants  by  decreeing  them  to  be 
the  owners  of  the  property,  free  from  the 
operation  of  the  trust  deed. 

The  two  Qrigsbys  answered,  admitting  the 
execution  of  the  note  and  trust  deed  by 
which  it  was  secured,  and  that  the  note 
was  due  by  them  to  Ward,  the  plaintiff,  who 
held  the  same,  as  well  as  the  trust  deed, 
'by  a,  valid  assignment  from  the  National 
Bank  of  Jefferson.  By  way  of  answer  to 
the  affirmative  relief  prayed  by  the  other 
defendants,  and  as  a  cross  oomplaint,  It  was, 
with  great  elaboration,  alleged  that  the  pro- 
ceedings in  the  attachment  suit  and  the  sals 
made  thereunder  were  absolutely  fold.  To 
support  this  averment  it  was  charged  that 
the  attachment  suit  was  »  mere  fraudulent 
scheme  devised  by  Templo  for  the  purpose 
of  defrauding  them  of  their  undivided  In- 
terest in  the  lots  In  Oklahoma  City  and 
Guthrie;  that  the  judgment  sued  on  In  Ok- 
lahoma in  the  name  of  the  American  Ex- 
change Bank  of  St.  Louis  had,  long  prior  to 
the  bringing  of  the  suit,  been  satisfied,  and 
that  the  suit  was  brought  in  the  name  of 
the  American  Exchange  Bank,  without  the 
knowledge  of  that  bank  or  under  its  au- 
thority, and  was  therefore  actually  prose- 
cuted by  Temple  against  himself  in  order  to 
accomplish  the  fraud  which  he  had  in  view. 
That  the  alleged  open  account  embraced  in 
the  attachment  .suit  had  never,  in  any  way, 
been  transferred  to  the  American  Exchange 
Bank,  and  that  that  bank  had  no  knowl- 
edge of  or  connection  with  the  account.  It 
was,  moreover,  alleged  that  the  proceedings 
in  the  suit  were  additionally  void,  because 
of  the  entire  absence  of  legal  notice,  actual 
or  constructive,  to  the  parties  defendant 
who  had  interests  to  protect  in  that  cause. 
It  waa  averred  that  the  debt  represented 
by  the  note  originally  sued  on  in  Texas  by 
the  American  Exchange  Bank  was  due  sole- 
ly by  Temple,  and  that,  in  satisfying  ths 
_  judgment  which  had  been  rendered  on  the 

*  note,  he.  Temple,  had  paid  his  own  debt,  be- 

•  cause  the  note  bad'been  given  in  the  name 
of  the  Union  Hills  Lumber  Company  to 
Temple  as  a  part  of  the  settlement  of  the 
partnership  affairs,  he  coming  under  the  ob- 
ligation to  pay  the  note;  but,  if  the  note 
could  be  treated  as  a  liability  of  the  firm, 
they  (the  two  Qrigsbys)  would  hare  paid 
any  proportion  due  by  them  as  partners  of 
the  Union  Hills  Lumber  Company,  had  any 
notice,  actual  or  constructive,  been  given 
them  of  an  alleged  etahn  on  the  part  of 
Temple  against  them  growing  out  of  the 


note  and  ths  satisfaction  by  him  of  the  Judg- 
ment rendered  upon  the  note  in  the  Texas 
court. 

A  demurrer  was  filed  by  the  defendants 
the  Southern  Pine  Lumber  Company  and 
Chinn  and  wife,  to  the  cross  complaint  of 
the  Grigsbys,  on  the  ground  that  ft  showed 
no  right  to  relief,  that  it  sought  collaterally 
to  attack  the  judgment  rendered  in  the  at- 
tachment suit,  and  that  the  facts  alleged 
disclosed  such  laches  as  estopped  from  re- 
covery. Immediately  afterwards  a  general 
denial  waa  filed  by  the  same  persons  with- 
out any  reservation  of  the  demurrer.  The 
ease  by  stipulation  was  submitted  upon  the 
evidence  taken  to  the  court  without  a  jury. 
Ths  court  decided  in  favor  of  Ward,  the 
plaintiff,  and  in  favor  of  ths  Qrigsbys  on 
their  crass  complaint.  Two  formal  judg- 
ments were  entered  on  the  journal,  one  re- 
lating to  the  claim  of  Ward  and  the  other 
to  the  cross  complaint  of  the  Qrigsbys.  In 
ths  judgment  in  favor  of  the  plaintiff  Ward 
the  journal  entry  recites:  "And  the  court, 
after  hearing  the  evidence,  finds  that  all  of 
the  allegations  contained  in  the  plaintiff's 
petition,  filed  herein,  are  true,  and  that 
there  is  due  from  defendants  Q.  H.  D.  Grigs- 
by  and  D.  J.  Grigeby  to  the  plaintiff  W.  B. 
Ward,  on  the  note  and  mortgage  sued  on  in 
this  action,  the  sum  of  $5,100,  and  that  said 
note  specifies  that  said  indebtedness  shall 
bear  interest,"  etc 

Again:  "The  court  finds  that  the  trust 
deed  sued  upon  in  this  action,  and  the  note 
which  said  deed  was  given  to  secure,  are 
each  legal  and  valid  as  against  the  defend- 
ants Q.  M.  D.  Grigsby  and  D.  J.  Origaby; 
that  the  plaintiff  is  entitled  to  have  said 
deed  foreclosed  as  a  mortgage  in  this  ao-_ 
tiou."  3 

'Again:  "The  court  further  finds  that  W.« 
B.  Ward,  the  plaintiff  in  this  action.  Is,  at 
this  time,  the  owner  of  said  note  and  trust 
deed." 

In  considering  the  proceedings  in  the  at- 
tachment suit  and  the  prayer  of  Ward's  pe- 
tition that  the  sale  under  said  proceedings 
be  held  to  be  void  and  the  cloud  upon  his 
rights  created  thereby  be  removed,  the  court 

"From  ths  evidence  that  the  judgment  fat 
cause  nnmbsr  1024,  entitled  the  American 
Exchange  Bank  of  St  Louis,  Missouri, 
against  the  Southern  Pine  Lumber  Co., 
et  al.,  defendant,  rendered  in  the  district 
court  of  Logan  county,  Oklahoma  territory, 
on  the  2d  day  of  March,  1805,  and  alt  pro- 
ceedings or  transfers  of  property  under  and 
by  virtue  of  said  judgment  and  cause  of  ac- 
tion, are  each  null  and  void  and  of  no  force 
and  effect,  and  that  the  purchasers  at  the 
■ale  of  the  property  levied  upon  under  such 
judgment  took  nothing  by  their  purchase  i 
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ths  court  finds  that  the  trot  deed  coed 
upon  In  this  action,  and  the  note  whioh  laid 
deed  waa  given  to  secure,  arc  each  legal  and 
valid  aa  against  the  defendants  G.  M.  D. 
Grigaby  and  D.  J.  Grigsby,  that  the  plain- 
tiff Is  entitled  to  have  said  deed  foreclosed 
as  a  mortgage  in  this  action." 

And  in  accordance  with  these  findings  a 
judgment  was  entered  in  favor  of  Ward,  the 
plaintiff,  for  the  amount  of  the  note,  princi- 
pal and  interest,  directing  the  sale  of  the 
property  embraced  in  the  trust  deed,  and  the 
application  of  the  proceeds,  first,  to  the 
payment  of  costs;  second,  to  the  payment 
of  Ward  of  the  principal  and  interest  of  the 
not*  and  attorney's  fees,  and  the  turning 
over  of  the  residuum,  if  any,  to  the  Orlgs- 
bys  as  the  owners  of  the  property,  and  bar- 
ring all  rights  of  the  other  defendants  in 
the  property. 

The  judgment  disposing  of  the  cross  peti- 
tion of  the  Grigsbys  declared,  concerning  the 
debt  of  Ward,  as  follows:  "The  court  fur- 
ther finds  from  the  evidence  and  the  plead- 
ings that  it  is  admitted  by  the  defendants 
G.  M.    D.   Grigsby  and  D.  J.   Grigaby,  the 

S  cross  petitioners  in  this  action,  that  they 
„  are  indebted  to  the  plaintiff,  W.  B.  Ward, 
*  by  reason  of  the  note  and  trust-deed  ,  .  . 
and  that  said  debt  Is  a  legal  and  subsisting 
debt  as  against  the  defendants,  and  is  a  le- 
gal charge  upon  the  property  involved  In 
this  action."  Concerning  the  attachment 
proceedings  and  the  sale  made  thereunder 
It  was  expressly  found  from  the  evidence 
that  the  defendants  and  cross  complainants, 
the  Grigsbys,  had  no  knowledge  of  the  pen- 
dency of  the  action  in  time  to  appear  and 
make  defense  thereto,  that  the  affidavits  for 
publication  and  for  attachment  were  wholly 
insufficient  and  did  not  state  facts  adequate 
to  confer  jurisdiction  upon  the  court,  that 
the  petition  also  failed  to  state  facts  suffi- 
cient to  confer  jurisdiction,  and  that  all  the 
steps  taken  in  the  attachment  suit,  includ- 
ing the  sale,  were  wholly  void  and  ol  no 
effect.  Concerning  the  averments  of  fraud 
in  the  bringing  of  the  attachment  suit  in 
the  nsme  of  the  American  Exchange  Bank 
the  court  found  as  follows: 

"The  American  Exchange  Bank  of  St. 
Louis,  Missouri,  the  plaintiff  in  said  action, 
never  at  any  time  brought  said  suit,  or  au- 
thorized anyone  to  bring  said  action  in  its 
name,  and  had  no  knowledge  of  the  pendency 
of  said  action  until  a  long  time  after  the 
rendition  of  the  judgment  therein  and  the 
property  had  been  sold  thereunder.  The 
court  further  finds  it  a  fact  that  the  de- 
fendants in  said  action  did  not  owe  the 
plaintiff,  the  American  Exchange  Bank,  any 
sum  or  sums  of  money;  the  court  further 
finds  as  a  fact  that  said  action  was  prose- 
cuted by  one  of  the  defendants  as  against 


himself  and  other  defendants  In  the  name 
of  the  American  Exchange  Bank,  without 
Its  knowledge  or  consent,  and  for  the  pur- 
pose of  defrauding  these  defendants  and 
cross  petitioners  out  of  their  property  rights 
involved  in  this  action,  and  the  court  fur- 
ther finds  that  said  action  was  a  fraud  and 
an  imposition  upon  the  court  as  well  as  on 
the  defendants  and  gross  petitioners;  the 
court  further  finds  that  the  Southern  Pine 
Lumber  Company,  a  corporation,  and  T.  L. 
L.  Temple,  and  all  other  persons  purchasing 
at  the  sheriff's  sale  under  the  judgment  in 
safd  cause  number  1524,  above  referred  to, 
and  their  grantees,  took  nothing  by  theirs) 
'purchase,  by  reason  of  said  judgment  auda 
proceedings  had  thereunder  being  without 
jurisdiction    in    the    court    and    absolutely 

A  judgment  was  entered  avoiding  the  sals 
made  under  the  attachment  proceedings  and 
awarding  the  Grigsbys  the  property,  subject 
to  the  enforcement  of  the  rights  of  Ward 
under  the  deed  of  trust.  After  an  unsuc- 
cessful attempt  to  obtain  a  new  trial,  error 
was  prosecuted  to  the  supreme  court  of  the 
territory.  That  court,  after  elaborately  dis- 
posing of  motions  to  dismiss,  affirmed  the 
judgment.  The  court  held  that  it  was  un- 
necessary to  consider  the  sufficiency  of  the 
affidavits  for  publication  and  attachment  in 
the  attachment  suit,  as  the  findings  below 
concerning  the  fraud  in  bringing  that  suit 
and  the  absence  of  a  party  plaintiff  therein 
sustained  the  action  of  the  trial  court. 

"The  Southern  Pine  Lumber  Company,  a 
corporation,"  T.  I*  I*  Temple,  and  G.  W.  B. 
Chlnn  and  his  wife,  appealed,  and  moreover 
prosecuted  a  writ  of  error.  Our  jurisdic- 
tion to  review  is  by  appeal  (National  live 
Stock  Bank  v.  First  Nat.  Bank,  203  U.  8. 
296,  305,  61  L.  ed.  192, 106,  27  Sup.  Ct  Rep. 
70,  and  cases  cited),  and  therefore  we  dis- 
miss the  writ  of  error  from  consideration. 

On  September  16,  1907,  a  motion  to  dis- 
miss was  postponed  to  the  merits.  The 
grounds  are  that  the  cause  was  not  docketed 
within  the  time  required  by  rule  of  this 
court,  because  proper  parties  were  not  made 
in  the  court  below,  and  because  the  court 
below  erred  in  not  sustaining  a  motion  to 
dismiss,  and,  moreover,  because  the  assign- 
ment* of  error  here  -  relied  on  are  insuffi- 

The  judgment  waa  rendered  on  September 
7,  1006.  On  June  12,  1006,  the  appeal  was 
allowed.  While  the  record  waa  deposited 
with  the  clerk  of  this  court  within  thirty 
days.  It  was  not  docketed  until  after  thirty 
days,  because  the  counsel  who  originally  for- 
warded the  record  were  not  attorneys  of  this 
court,  and  hence  not  qualified  to  enter  their 
appearance.  As  the  docketing  was  accom- 
plished soon  afterwards  (August  1ft,  190b), 
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«  and  a*  motion  to  docket  and  dismiss  tinder 
T  nb  I  wns>made,  the  contention  is  without 
merit.  Green  ».  Elbert,  137  U.  a  SIB,  84 
L.  ed.  792,  11  Sup.  Ct.  Rep.  IBS;  Richard- 
eon  ▼.  Gram,  130  D.  S.  104,  32  L.  ad,  872, 
0  Bap.  Ct  Rep.  443. 

Service  of  citation  was  accepted  by  ell 
the  appellees.  The  acceptance  on  behalf  of 
G.  M.  D.  Grigsby  and  D.  J.  Grigsby,  late 
partners  as  Grigsby  Brothers  and  individ- 
ually, was  made  on  June  IB,  1906,  by  their 
attorney  of  record.  On  June  80,  190S,  G. 
M.  D.  Grigsby  died.  In  this  court  the  death 
of  G.  M.  D.  Grigsby  was  suggested  and  the 
proper  order  for  publication  was  made  and 
the  return  thereof  filed.  The  contention  is 
that  the  proceedings  to  make  the  represent- 
atives of  G.  M.  D.  Grigsby  parties  should 
here  been  taken  In  the  court  below,  slid 
that  hence  the  notice  of  publication  for  that 
purpose  had  in  this  court  was  ineffective. 
The  answer  to  the  proposition  is,  that  the 
Jurisdiction  of  thie  court  attached  upon  the 
allowance  of  the  appeal.  Evans  v.  State 
Nat.  Bank,  134  U.  S.  380,  331,  83  L.  ed. 
817,  SIB,  10  Sup.  Ct.  Rep.  403,  and  caeca 
cited.  And,  although,  by  a  subsequent  fail- 
are  to  duly  prosecute,  the  benefits  of  the 
appeal  might  have  been  lost  (Grigsby  v. 
Parcell,  90  U.  S.  SOB,  608,  2B  L.  ed.  364, 
355),  yet,  clearly,  as  not  only  had  the  ap- 
peal been  allowed,  but  citation  had  been  is- 
sued and  acceptance  of  service  thereof  been 
made  by  the  attorney  of  record  of  the  Qrigs- 
bys  during  the  lifetime  of  both,  the  appeal 
was  pending  In  this  court  at  the  time  of  the 
death  of  G.  M.  D.  Grigsby;  and,  aa  the  oaee 
had  been  docketed,  proceedings  were  right- 
fully taken  here  to  make  bis  representative 
*  party. 

The  remaining  grounds,  ei*.,  the  failure  of 
the  court  below  to  dismiss  and  the  fnsdo- 
quacy  of  the  assignments  of  error,  involve 
no  question  concerning  our  Jurisdiction.  In 
order,  however,  to  at  once  dispose  of  the 
first  contention,  we  observe  that  the  appel- 
lees cannot  be  heard  to  assail  the  judgment 
below,  since  they  did  not  appeal.  Field  v. 
Barber  Asphalt  Paving  Co.  194  U.  S.  BIS, 
«S1,  48  I*  ed.  1142,  1163,  24  Sup.  Ct.  Rep. 
784,  and  cases  cited. 

We  come  to  the  merits.  Before  doing  so 
ft  is  necessary  to  Ox  accurately  the  scope 
of  our  Inquiry.  The  case  was  submitted  to 
the  trial  court  by  stipulation  without  a 
Jury.  That  court,  by  virtue  of  the  Code  of 
Civil  Procedure  of  Oklahoma,  was  empow- 
•j  ered  to  make  findings  of  fact  as  the  basis 
*  of  Its* conclusions  of  law.  Rev.  Stat,  of 
1903  14477)  t  279.  On  the  writ  of  error 
which  was  prosecuted  to  the  supreme  court 
of  the  territory,  that  court  was  confined  to 
determining  whether  the  findings  of  the 
court  below  sustained  the  judgment  if  there 


was  evidence  supporting  the  findings,  and 
was  not  at  liberty  to  consider  the  men 
weight  of  the  evidence  upon  which  the  find- 
ings were  mads  by  the  trial  court.  Under 
these  circumstances,  notwithstanding  the 
ruling  In  National  Live  Stock  Bank  v.  First 
Nat.  Bank,  supra,  pointing  out  the  differ- 
ence between  the  method  of  reviewing  a  case 
coming  from  the  territory  of  Oklahoma  and 
cases  coming  from  the  territories  generally, 
our  review  in  the  case  before  ns  is  oonflned 
to  determining  whether  the  court  below 
erred;  that  is,  whether  that  court  was  mis- 
taken In  holding  that  then  was  evidence 
tending  to  support  the  findings  and  that 
such  findings  sustained  the  Judgment.  Hal- 
sell  v.  Renfrow,  202  U.  8.  287,  60  L.  ed. 
1032,  28  Sup.  Ct  Rep.  610. 

1st  It  is  contended  that  the  court  below 
erred  because  it  did  not  find,  as  s  matter  of 
fact,  that  tin  debt  was  due  Ward,  but  con- 
tented itself,  aa  did  the  trial  court,  with  as- 
suming the  debt  to  be  due,  merely  as  a  result 
of  a  collusive  admission  made  by  the  Grigs- 
bys  to  that  effect  in  their  answer,  thus  de- 
priving; the  defendants  of  the  property  ac- 
quired by  them  In  the  attachment  proceed- 
ings because  of  the  weakness  of  their  title, 
and  not  on  account  of  the  establishment  of 
an  adverse  right  In  Ward.  It  being,  more- 
over, Insisted  that,  aa  the  failure  to  find 
affirmatively  in  favor  of  Ward's  debt,  irre- 
spective of  the  admission  made  by"  the  Grigs- 
bye,  required  the  rejection  of  Ward's  de- 
mand, a  like  result  was  necessary  aa  to  the 
cross  petition  of  the  Grigsbys,  since  that 
petition  was  purely  ancillary  to  the  orig- 
inal demand  of  Ward  for  relief,  and  there- 
fore should  have  shared  a  like  fate. 

It  is  apparent  that  these  contentions  rest 
upon  the  proposition  that  no  finding  was 
made  by  tbe  court  below  concerning  tbe  ex- 
istence of  the  debt  of  Ward.  The  proposi- 
tion Is  thus  stated  In  ths  brief  of  counsel  t » 

"In  the  judgment  of  the  district  court  the  2 
only  finding  aa*to  Ward's  debt  Is  that  'from* 
the  evidence  and  the  pleadings  it  is  admit- 
ted by  the  defendants  G.  M.  D.  Grigsby  and 
D.  J.  Grigsby,  the  cross  petitioners  in  this 
action,  that  they  are  indebted  to  tbe  plain- 
tiff,'" etc 

The  words  thus  quoted  an  taken  from 
tbe  findings  and  judgment  of  the  trial  court 
disposing  of  the  cross  petition  of  the  Grigs- 
bys, but  these  words  immediately  follow  the 
passage  relied  on: 

"By  reason  of  the  note  and  trust  deed 
sued  on  by  the  plaintiff  In  this  action  In  the 
sum  of  five  thousand  seven  hundred  and 
ninety-seven  dollars  (86,797)  and  that  said 
debt  Is  a  legal  and  subsisting  debt  as  against 
the  defendants  and  Is  a  legal  charge  upon 
the  property  Involved  in  this  action." 

But  putting  thle  out  of  view,  the  inac- 
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curacy  of  the  statement  that  the  passage 
referred  to  is  "the  only  finding  aa  to  Ward'* 
debt,"  if  patent  on  the  face  of  the  record. 
We  say  tola  because  the  statement  over- 
looks the  explicit  findings  which  the  trial 
court  made,  aa  to  the  proof  of  Ward's  debt, 
la  the  judgment  which  was  entered  concern- 
ing that  debt,  which  we  have  previously 
quoted.  In  so  far  as  the  proposition  assails 
the  sufficiency  of  the  evidence  to  sustain  the 
express  findings  concerning  the  debt  of 
Ward,  it  suffices  to  say  that  we  think  it  is 
beyond  question  that  there  was  testimony 
tending  to  show  that  the  note  and  trust 
deed  originally  held  by  the  National  Bank 
of  Jefferson  bad  been  acquired  by  Ward  for 
a  valuable  consideration.  Indeed,  that  the 
proposition  now  relied  upon  is  a  mere  after- 
thought is  demonstrated  by  the  application 
for  a  new  trial  made  in  the  trial  court, 
since  such  application,  among  others,  was 
expressly  based  upon  the  ground  that  the 
court  had  erred  in  finding  that  Ward's  debt 
had  been  established.  And  the  same  is  sub- 
stantially true  of  the  assignments  of  error 
made  for  the  purposes  of  the  writ  of  error* 
to  the  supreme  court  of  the  territory.  In 
other  words,  having  asserted  below  that  er- 
ror was  committed  because  the  trial  court 
had  found  that  Ward's  debt  was  established 
a  by  the  proof,  it  is  now  insisted  that  the 
J  court  erred  because  no  such  finding  was 
■  made.  *  While,  if  there  had  been  no  evidence 
tending  to  sustain  the  claim  of  Ward  other 
than  the  admission  of  the  Origsbys,  such 
admission  might  not  have  been  adequate  as 
tending  to  sustain  a  finding  in  favor  of 
Ward,  clearly  such  admission,  considered  in 
connection  with  the  findings  below  concern- 
ing the  proof  of  the  debt  of  Ward,  is  suffi- 
cient to  answer  the  argument  that  relief 
should  not  have  been  given  Ward,  because 
the  note  upon  which  he  sued  waa  held  by 
him  as  collateral  security.  We  say  this  be- 
cause, aa  the  note  indorsed  by  Ward,  to  se- 
cure his  freedom  from  liability  upon  which 
the  collateral  was  held  by  him,  was  out- 
standing and  past  due,  the  right  of  Ward 
to  enforce  the  collateral  was  a  matter  sole- 
ly between  himself  and  the  Grigsbys,  with 
which  the  purchasers  at  the  attachment  sale 
were  not  concerned,  aa  they  had  failed  in 
establishing  their  plea  that  the  collateral 
held  by  Ward  had  been  extinguished  by  pay- 

2d.  It  is  insisted  that  the  court  below 
erred  in  not  dismissing  the  action  on  the 
ground  of  the  laches  of  the  Origsbys  in  as- 
sailing the  proceedings  in  the  attachment 
suit.  This  objection  can  have  no  relation  to 
the  claim  of  Ward,  since  the  findings  below 
exclude  the  conception  that  Ward's  debt  was 
barred  by  limitation,  and,  indeed,  the  case 
was  tried  upon  the  admission  of  all  the  de- 


fendants that  the  debt  of  Ward  was  due  at 
the  time  of  the  bringing  of  the  attachment 
proceedings,  and  upon  the  assertion  of  Tem- 
ple, and  those  who  answered  with  him,  that 
that  debt  had  been,  subsequent  to  the  at- 
tachment proceedings,  extinguished  by  pay- 
ment. True  it  is  that  laches  on  the  part 
of  the  Grigsbys  was  made  one  of  the  grounds 
of  the  demurrer  filed  to  their  cross  peti- 
tion, but  the  answer  contained  no  reserva- 
tion of  the  demurrer,  and  the  findings  of 
the  trial  court,  as  well  as  the  action  thereon 
of  the  supreme  court  of  the  territory,  negate 
the  conception  that  the  courts  below  could 
have  been  of  the  opinion  that  facts  suffi- 
cient to  show  laches  had  been  established. 
Besides,  the  contention  as  to  laches  disre- 
gards the  considerations  which,  in  the  na-M 
tnre  of  things,  must  arise,  when  it  Is  borne* 
in  mind  that  the  defendants,*  who  claimed* 
title  under  the  attachment  proceedings,  did 
not  rest  content  with  defending  their  alleged 
title,  but  made  that  title  the  basis  of  an 
assertion  of  a  right  to  affirmative  relief, 
since  they  substantially,  by  cross  petition, 
invoked  such  relief  to  maintain  the  validity 
of  their  title,  and  to  obtain  a  cancelation 
of  the  trust  deed  upon  which  Ward  relied. 

3d.  It  is  urged  that  the  court  below  erred 
in  passing  upon  the  validity  of  the  attach- 
ment proceedings,  because  there  was  an  ab- 
sence of  a  party  whose  presence  was  essen- 
tial to  a  decision  of  that  question.  This  ia 
based  upon  the  assertion  that  T.  L.  L.  Tem- 
ple, who  testified  that  he  was  president  of 
both  the  Southern  Pins  lumber  Company, 
the  Arkansas  corporation,  and  of  the  Texas 
corporation  of  the  same  name,  also  testified 
that  the  Arkansas  corporation  went  into 
liquidation  in  1603,  and  that  the  Texaa  cor- 
poration was  the  purchaser  at  the  attach- 
ment sale,  and  was  therefore  the  owner  of  the 
property  involved  in  the  suit.  It  la  insisted 
that,  as  there  was  no  evidence  tending  to 
dispute  this  testimony,  there  waa  nothing 
justifying  the  conclusion  that  the  Alfcaaaaa; 
corporation  had  an  interest  in  the  property, 
or  bad  the  capacity  to  stand  in  judgment 
concerning  the  validity  of  the  sale  in  the 
attachment  proceedings  and  the  title  to  the 
property  held  thereunder.  We  think  the 
proposition  is  without  merit.  Ward,  by  his 
petition,  made  the  Southern  Pine  Lumber 
Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  Arkansas,  Temple 
and  ethers,  defendants,  and  did  not  refer 
to  a  Texas  corporation,  known  as  the  South- 
ern Pine  Lumber  Company,  as  having  any 
rights  whatever  in  the  property.  The  an- 
swer filed  on  behalf  of  Temple  and  the  South- 
ern Pine  Lumber  Company,  the  Arkansas 
corporation,  expressly  asserted  that  that 
corporation  owned  the  property,  and,  in  ef- 
fect, implied  that  it  was  the  purchaser  at 
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the  attachment  sale.  And  the  ramo  thing 
la,  in  effect,  substantially  true  with  refer- 
ence to  the  cross  petition  of  the  Grigsbys. 
As,  then,  on  the  record,  Temple  waa  a  party 
to  the  pleading  which  expressly  asserted 
„  title  in  the  Arkansas  corporation,  and  the 

*  whole  controveny  proceeded  upon  the  truth 

*  af  that  assertion,  we  cannot  lay  that  there 
was  nothing  justifying  the  trial  court  in 
treating  the  Arkansas  corporation  as  the 
purchaser  at  the  attachment  aale  and  as  the 
owner  of  the  property,  even  if,  to  reach  that 
result,  the  trial  court  may  have  been  of  the 
opinion  that  the  testimony  of  Temple  on 
the  subject  was  not  worthy  of  credit.  And 
additional  force  to  tnis  view  results  from  a 
consideration  of  the  proceedings  intervening 
subsequent  to  the  findings  and  judgment  of 
the  trial  court  and  the  final  judgment  of 
the  supreme  court  of  the  territory.  We  say 
this  because  both  the  motion  for  a  new 
trial,  made  in  the  trial  court  on  behalf  of 
Temple  and  the  Southern  Pine  Lumber  Com- 
pany of  Arkansas,  and  the  assignments  of 
error  on  behalf  of  the  same  parties,  which 
were  made  for  the  purposes  of  the  writ  of 
error  from  the  supreme  court  of  the  terri- 
tory, made  no  reference  to  the  purchase  and 
ownership  by  the  Texas  corporation,  but,  in 
effect,  asserted  the  purchase  and  ownership 
by  the  Arkansas  corporation.  The  first  as- 
sertion upon  the  record,  outside  of  the  tes- 
timony of  Temple,  of  any  right  on  the  part 
of  the  Texas  corporation,  made  its  appear- 
ance in  a  motion  for  a  rehearing,  filed  after 
the  supreme  court  of  the  territory  had  de- 
cided the  case,  and  which  was  reiterated  in 
the  assignments  of  error  filed  on  the  appeal 
to  this  court.  The  right  of  the  appellees  to 
the  judgment  in  their  favor  may  not  now 
be  destroyed  by  a  suggestion  as  to  want  of 
parties,  nude  by  the  appellants  after  final 
Judgment,  when  that  suggestion  conflicts 
with  the  issues  as  made  up  and  upon  which 
the  case  was  tried,  and  which,  if  the  sug- 
gestion be  correct,  would  involve  reversing 
the  judgment  at  the  request  of  the  appel- 
lants because  of  deceit  practised  by  them 
upon  the  territorial  courts.  Because  we  dis- 
pose of  the  contention  upon  the  reasons  just 
stated,  we  must  not  be  understood  as  de- 
ciding that,  in  view  of  the  relations  of  Tem- 
pts to  the  Texas  corporation,  as  testified  to 
by  him,  and  the  other  circumstances  dis- 
closed by  the  findings  below,  it  may  not  bo 
that   the   judgment    below    was   conclusive 

a  upon  the  Texas  corporation,  if  It  had  title, 
J  although  It  was  not  technically  a  party  to 

*  the  record.  'Into  a  consideration  of  that 
subject  we  do  not  deem  it  necessary  to  en- 
ter. 

4th.  It  is  insisted  that  error  was  com- 
mitted by  the  trial  court  in  its  finding  con- 
cerning  the   jurisdictional    insufficiency   of 


the  affidavits  for  publication  and  attach- 
ment in  the  attachment  emit.  But  the 
grounds  upon  which  this  Is  based  simply  go 
to  the  weight  of  the  evidence  concerning 
the  findings  mads  by  the  court  on 
those  subjects,  and  that  is  not  open. 
Further,  as  we  are  clearly  of  ths 
opinion  that  the  conclusion  of  the  supreme 
court  of  the  territory,  based  on  the  findings 
below,  as  to  the  fraud  in  bringing  the  at- 
tachment suit  and  ths  absence  of  a  party 
plaintiff  therein,  are  ample  to  sustain  the 
judgment,  irrespective  of  the  affidavits  for 
publication  and  attachment,  the  claim  must 
he  held  to  be  without  merit.  It  is,  moreover, 
urged  that  the  courts  below  erred  In  holding 
the  sals  void  as  to  the  Grigsbys,  and  in  rec- 
ognizing their  equity  in  the  property  with- 
out condemning  them  to  pay  their  propor- 
tion, as  partners  in  ths  Union  Mills  Lum- 
ber Company,  of  the  debt  which  was  sued 
on  In  the  attachment  proceedings,  and  in  not 
taking  Into  consideration  improvements 
which  it  Is  asserted  were  put  upon  the 
property  by  the  purchaser  at  the  attach- 
ment sals.  The  first  of  these  is  placed  in 
argument  upon  the  ground  that  the  cross 
petition  of  the  Grigsbys  admitted  that  ths 
debt  sued  on  In  the  attachment  suit  was,  as 
between  them  and  Temple,  a  partnership  debt, 
for  which  they  were  jointly  liable  with  Tem- 
ple. But  this  statement,  as  made  In  argu- 
ment, is  rested  solely  upon  a  partial  con- 
sideration of  the  Qrigsby  cross  petition, 
and  ignores  ths  express  allegation  to  the 
contrary  which  that  petition  contained.  It 
suffices  to  say,  however,  as  to  both  of  these 
contentions,  that  there  is  nothing  in  the 
record  disclosing  that  they  were  directly 
or  Indirectly  presented  to  the  trial  court 
by  way  of  pleading  or  otherwise  before  final 
judgment,  and  Indeed  were  not  made  the 
subject  of  complaint  in  the  motion  for  a  new 
trial,  and  were  evidently  regarded  by  the 
supreme  court  of  the  territory  as  an  after- 
thought, and  not  open  under  the  state  of  the 

Affirmed. 

(208  U.  G.  US) 

I.  M.  DARNELL  t  SON  COMPANY  and 
H.  D.  Minor,  Plffs.  in  Err., 


Commerce  —  state   taxation  —  discrimi- 
nating    against     products     of     other 

A  tax  upon  property  within  the  state 
which  is  the  product  of  the  soil  of  other 
states,  imposed:  under  the  authority  of  Terra, 
Const.  1870,  art.  2,  i  f  23-30,  and  Term.  Acts 
1903,  chap.  208,  I  |  1,  2,  which  exempt  like 
property  whan   produced   from  the   soil   of 
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Argued  December   16,   I90T.     Decided  Jan- 
uary 20,  1008. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  decree 
which  reversed  a  decree  of  the  Chancery 
Court  of  Shelby  County,  in  that  state,  en- 
joining the  enforcement  of  a  tax  on  proper- 
ty which  is  the  product  of  the  soil  of  other 
states.  Reverted  and  remanded  for  further 
proceedings. 

See  same  caw  below,  116  Tenn.  424,  B5 
S.  W.  816. 

The  facta  axe  stated  in  the  opinion. 

Messrs.  Dent  Minor,  C.  H.  Trimble,  C. 
W.  Metcalf,  H.  B.  Anderson,  and  Metcalf, 
Minor,  &  Metcalf  for  plaintiffs  fn  error. 

Messrs.  Marlon  G.  Evans,  William  H. 
Carroll,  and  Thomas  H.  Jackson  for  de- 
fendants in  error. 

•  "Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Article  2  of  the  Tennessee  Constitution  of 
1870  provides: 

"See.  28.  AH  property — real,  personal,  or 
mixed — shall  be  taxed,  but  the  legislature 
may  except  such  as  may  be  held  by  the 
state,  by  counties,  cities,  or  towns,  and  used 
exclusively  for  public  or  corporation  pur- 
poses, and  such  as  may  be  held  and  used  for 
purposes  purely  religious,  charitable,  scien- 
tific, literary,  or  educational,  and  shall  ex- 
cept one  thousand  dollars'  worth  of  person- 
al property  In  the  hands  of  each  taxpayer, 
and  the  direct  product  of  the  soil  in  the 
hands  of  the  producer  and  his  immediate 


"Sec.  30.  No  article  manufactured  of  the 
produce  of  this  state  shall  be  taxed  other- 
wise than  to  pay  inspection  fees." 

By  chapter  238  of  the  acts  of  Tennessee 
for  1003  it  was,  among  other  things,  pro- 
vided: 

"Sec.  1.  That  all  property — real,  personal, 
and  mixed — shall  be  assessed  for  taxation 
for  state,  county,  and  municipal  purposes, 
except  such  as  Is  declared  exempt  in  the 
next  section. 

"Sec.  2.  That  the  property  herein  enumer- 
ated, and  none  other,  shall  be  exempt  from 
taxation.  .  .  .  Sub-sec.  5.  All  growing 
crops  of  whatever  nature  and  kind,  the  di- 
rect product  of  the  soil  of  this  state  in  the 
bands  of  the  producer  and  his  immediate 
vendee,  and  manufactured  articles  from  the 
produce  of  the  state  in  the  hands  of  the  man- 
ufacturer." 


In  the  recent  case  of  Benedict  Bros.  v. 
Davidson  County,  110  Tenn.  183,  101,  67  8. 
"7.  806,  808,  the  supreme  court  of  Tennes- 
«  held  as  follows: 

"We  are  of  opinion  that,  under  the  facts 
In  this  record,  the  logs  upon  the  yard,  in  the 
hands  of  the  mill -operating  manufacturer, 
and  his  property,  and  lumber,  rough  and 
smooth,  cut  by  him  from  such  logs,  grown 
on  Tennessee  soil,  are  articles  manufactured 
from  the  produce  of  the  state,  and  exempt, 
under  the  provisions  of  5  30,  article  2,  of  the 
Constitution;  and  the  demurrer  was  there- 
fore properly  overruled,  and  complainants,  _ 
under  the  allegations  of  their  bill,  are  en-£ 
titled*  to  recover  back  the  taxes  paid  the* 
state,  and  to  perpetually  enjoin  the  taxes 
assessed  by  the  county  and  city." 

For  more  than  three  years  prior  to  Jan- 
uary 30,  1005,  the  I.  M.  Darnell  Son  ft  Com- 
pany, a  corporation  of  Tennessee,  was  dom- 
iciled in  Memphis,  in  that  state,  and  there- 
owned  and  operated  a  lumber  mill.  Shortly 
prior  to  the  date  just  named,  pursuant  to 
chapter  806  of  the  acta  of  Tennessee  for 
1003  (Tenn.  Acta  1903,  pp.  1097-1101), the 
value  of  the  personalty  of  the  Darnell  Com- 
pany was  assessed  for  taxation  by  the  city 
of  Memphis  at  944,000.  Of  this  amount 
$10,325  was  the  value  of  logs  cut  from  the 
soil  of  states  other  than  Tennessee,  which 
the  company  had  brought  into  Tennessee 
from  other  states,  and  were  held  by  the  com- 
pany as  the  immediate  purchaser  or  vendee, 
awaiting  manufacture  into  lumber,  or  con- 
sisted of  lumber  already  manufactured  by  the 
company  from  logs  which  had  been  acquired 
and  brought  into  the  state  from  other  states, 
as  above  mentioned,  and  all  of  which  lum- 
ber was  lying  in  the  mill  yard  of  the  com- 
pany, awaiting  sale.  The  Darnell  Company 
protested  against  this  assessment,  asserting 
that  it  was  not  liable  to  be  taxed  on  said 
sum  of  819,325,  the  value  of  the  property 
owned  by  it  as  the  immediate  purchaser  of 
logs  brought  from  other  states,  or  lumber, 
the  product  thereof.  The  ground  of  the  pro- 
test was  that  the  property  represented  by 
the  valuation  in  question  could  not  be  taxed 
without  discriminating  against  it,  as  like 
property,  the  product  of  the  soil  of  Tennes- 
see, was  exempt  from  taxation  under  the 
Constitution  and  lawa  of  that  state,  and 
therefore  to  tax  its  said  property  would  vio- 
late the  commerce  clause  (}  8,  article  1)  of 
the  Constitution,  and  the  equal  protection 
clause  of  the  14th  Amendment. 

The  protest  was  overruled.  Thereupon 
threat  of  distress  and  Bale  was  made  by  the 
collecting  officer,  unless  the  taxes  on  all  the 
property  were  paid.  On  January  30,  1B0S, 
the  Darnell  Company  filed  in  the  chancery 
court  of  Shelby  county  its  bill  against  the 
city  of  Memphis  and  the  collecting  officer  to 
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-  enjoin  the  enforcement  of  the  tax  as  to  the 

*  logs  brought  in  from  other  •states,  and  the 
lumber,  tbe  product  thereof,  as  above  stated, 
on  the  ground  of  the  repugnancy  of  the  tax 
to  the  commerce  clause  and  the  14th  Amend- 
ment, because  of  the  foregoing  alleged  dis- 
crimination. At  the  same  time  it  paid  into 
court  the  amount  of  tbe  taxes  which  were 
not  in  dispute.  The  sufficiency  of  the  bill 
was  challenged  by  demurrer,  asserting  in 
substance  that  the  assessment  complained  of 
did  not  constitute  an  unlawful  discrimina- 
tion, and  was  not  repugnant  either  to  the 
Constitution  of  Tennessee  or  of  the  United 
States.  Subsequently,  by  leave  of  court,  an 
additional  demurrer  was  filed,  which,  in  ef- 
fect, asserted  that,  as  the  plaintiff  company 
was  a  citizen  of  Tennessee,  it  could  not  be 
heard  to  complain  of  the  tax,  and  that  the 
enforcement  of  the  same  was  not  repugnant 
to  the  14th  Amendment,  and  that,  as  the 
property  sought  to  be  taxed  was  not  in  tran- 
sit or  awaiting  shipment  out  of  the  state, 
but,  on  the  contrary,  had  reached  Its  des- 
tination and  was  in  tbe  hands  of  the  con- 
signee and  owner,  who  was  *  citizen  of  Ten- 
nessee, and  had  become  a  part  of  the  gen- 
«ral  property  of  the  state,  tbe  assessing  of 
the  same  for  taxation  was  not  an  interfer- 
ence with  commerce  between  the  states.  The 
chancellor  overruled  the  demurrer  and  de- 
cided the  case  in  favor  of  the  Darnell  Com- 
pany, because  tbe  court,  as  stated  in  the 
decree,  was  of  the  opinion  "that  the  tax  in 
controversy  Is  in  contravention  of  the  rights 
of  complainant  ss  guaranteed  by  the  Con- 
stitution of  the  United  States,  and  particu- 
larly the  Interstate  commerce  clause  thereof, 
and  the  14th  Amendment  thereof,  at  set  out 
In  the  complainant's  original  MIL" 

On  appeal  the  supreme  court  of  Tennes- 
see, in  considering  the  demurrer,  held  the 
disputed  tax  not  to  be  repugnant  to  the 
Constitution  of  the  United  States,  and  re- 
versed the  decree  of  the  chancery  court.  110 
Term.  442,  05  8.  W.  810,  The  court  entered 
a  decree  against  the  Darnell  Company  and 
H.  D.  Minor,  the  surety  on  the  appeal  bond, 
for  the  amount  of  the  disputed  tax,  penalty, 
and  interest.  The  company  and  Minor 
t>  prosecute  this  writ  of  error. 

*  *  As  all  the  assignments  of  error  relied  on 
for  reversal  are  but  the  counterpart  of  the 
lessons  which  led  the  court  below  to  the 
conclusion  that  the  tax  was  not  repugnant 
to  the  Constitution  of  the  United  States, 
we  come  at  once  to  consider  the  affirmative 
conceptions  on  that  subject  expressed  in  the 
opinion  of  the  court  below,  as  affording  the 
most  direct  method  of  disposing  of  tbe  is- 
sues for  decision.  Those  conceptions  are  of 
a  twofold  character, — one  relating  to  the 
commerce  clause  and  the  other  to  the  equal 
protection  clause  of  the  14th  Amendment. 


The  court,  in  Its  opinion,  conceded  that 
the  property  embraced  in  the  assessment 
complained  of  was  purchased  by  the  com- 
plainant in  and  brought  from  other  states, 
or  consisted  of  lumber  produced  from  logs 
so  brought  into  Tennessee,  and  that  property 
of  like  character  would  not  be  subject  to 
taxation  under  the  state  law  If  it  had  been 
produced  from  the  soil  of  Tennessee.  But 
the  levy  of  the  tax  wss  held  not  to  be  a  di- 
rect burden  upon  Interstate  commerce,  and 
hence  not  repugnant  to  the  commerce  clause 
of  tbe  Constitution  of  the  United  States,  as 
a  result  of  the  interpretation  which  the 
court  affixed  to  previous  decisions  of  this 
court  concerning  the  operation  of  the  com- 
merce clause  of  the  Constitution  and  the 
right  of  a  state  to  impose  a  tax,  even  if  dis- 
criminatory In  character,  upon  property 
coming  from  other  states,  after  such  property 
had  come  at  reet  within  a  state  and  been 
commingled  with  the  mass  of  property  there- 
in. The  court,  after  stating  that  the  pro- 
vision of  the  state  Constitution  which  au- 
thorised the  exemption  of  property  produced 
from  tbe  soil  of  Tennessee  had  its  inception 
in  the  "first  Constitution  of  this  state, 
adopted  on  February  6,  1796,  and  hence 
formed  a  part  of  the  fundamental  law  of 
the  state  when  it  was  admitted  by  the  act 
of  Congress,  approved  June  1,  1790  [1  Stat 
at  L.  491,  chap.  47],"  proceeded  to  stats 
its  reasons  for  holding  that  the  discrim- 
inatory tax  was  not  repugnant  to  the  com- 
merce clause,  as  follows: 

"1.  Upon  tbe  averments  of  the  bill  it  lsa 
manifest  that,  although  the  property  sought" 
to  be  taxed  was  purchased  by* complainant  in» 
and  brought  from  another  state,  nevertheless 
it  hod  become  devested  of  any  connection 
with  commerce  between  the  states  and  was 
at  rest,  commingled  with  and  merged  into 
the  general  mass  of  property  of  this  state, 
awaiting  sals  to  purchasers. 

"Although  the  origin  of  property  may  be 
in  another  state,  nevertheless,  when  it  is 
brought  into  this  state  and  here  merged 
into  the  mass  of  general  property,  it  at  once 
becomes  subject  to  the  tax  laws  of  this 
state.  American  Steel  &  Wire  Co.  v.  Speed, 
110  Tenn.  024-040,  100  Am.  St.  Rep.  814,  70 
S.  W.  1037. 

"This  principle  was  recognized  and  the 
holding  of  this  court  affirmed  fay  the  Su- 
preme Court  of  the  United  States  (IBS  U. 
S.  000,  48  L.  ed.  038,  24  Sup.  Ct  Rep.  300), 
and  is  In  harmony  with  other  adjudications 
of  that  court  (Woodruff  v.  Parham,  8  Wall. 
123,  IB  L.  ed.  882;  Brown  v.  Houston,  114 
U.  B.  022,  29  L.  ed.  257,  0  Sup.  Ct.  Rep. 
1091 ;  Hay  t.  New  Orleans,  178  U.  8.  496,  44 
L.  ed.  HBO,  20  Sup.  Ct  Rep.  976;  Emert  v. 
Missouri,  156  U.  S.  296,  3D  L.  ed,  430,  0 
Inters.  Com.  Rep.  68,  10  Sup.  Ct  Rep.  867). 
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"In  Eebnr  t.  Stewart,  107  U.  8.  80-85, 
49  L.  ed.  B88-8B8,  26  Sup.  Ct  Rep.  403, 
the  Supremo  Court  of  the  United  States,  in 
substance,  declared  that  It  can  make  no  dif- 
ference whence  the  property  came  or  to 
whom  it  should  be  ultimately  sold,  because, 
upon  its  arrival  In  the  state  where  it  is  of- 
fered for  sale  and  intermingled  with  the 
general  property  of  the  state,  it  become* 
and  is  a  part  of  the  taxable  property  of  the 
state." 

Aa  we  are  of  opinion  that  the  queetfon  for 
decision  ia  clearly  foreclosed  by  prior  de- 
cisions of  this  court,  which  demonstrate  that 
the  court  below  misconceived  the  rulings  of 
this  court  upon  which  it  relied,  we  do  not 
■top  to  analyze  the  reasoning  of  the  court, 
considered  as  an  original  proposition,  but 
come  at  once  to  test  its  correctness  by  mak- 
ing a  brief  review  of  the  decided  eases  re- 
lied upon  by  the  court  below,  and  others,  not 
referred  to,  which  relate  to  the  subject,  and 
which  are  controlling. 

Aa  a  prelude  to  a  review  of  the  cases  re- 
ferred to,  we  observe  that  while  it  is  un- 
.  doubted  that  it  has  been  settled  that  where 
2  property  which  has  moved  in  the  channels 
•  of  interstate* commerce  is  at  rest  within  a 
state  and  has  become  commingled  with  the 
mass  of  property  therein,  It  may  be  taxed  by 
such  state  without  thereby  imposing  a  di- 
rect burden  upon  interstate  commerce,  that 
doctrine,  aa  expounded  In  the  decided  eases, 
including  those  relied  upon  by  the  court 
below,  has  always  expressly  excluded  the 
conception  that  a  state  could,  without  di- 
rectly burdening  interstate  commerce,  dis- 
criminate against  such  property  by  impos- 
ing upon  it  a  burden  of  taxation  greater 
than  that  levied  upon  domestic  property  of 
a  like  nature. 

The  leading  cases  announcing  the  doctrine 
that  a  state  may  tax  property  which  had 
moved  in  the  channels  of  interstate  com- 
merce, when  such  property  bad  become  at 
rest  therein,  even  before  sale  in  the  original 
package,  are  Woodruff  v.  Parbam  and  Brown 
t.  Houston,  supra.  But  in  both  those  cases 
It  was  sedulously  pointed  out  that  the  pow- 
er which  was  thus  recognized  did  not,  and 
could  not,  include  the  authority  to  burden 
the  property  brought  from  another  slate 
with  a  discriminating  tax.  In  American 
Steel  ft  Wire  Co.  v.  Speed,  192  U.  S.  619, 
48  L.  ed.  648,  24  Sup  Ct,  Rep.  S66,  where 
the  doctrine  of  Woodruff  v.  Parham  and 
Brown  v.  Houston  was  reviewed  and  re- 
stated, it  was  pointed  out  that  to  prevent 
the  levy  of  a  tax  upon  property  brought 
from  anotber  state,  even  after  it  had  come 
at  rest  within  a  state,  from  being  a  direct 
burden  upon  interstate  commerce,  property 
so  situated  must  be  taxed  "without  discrim- 


ination, like  other  property  situated  with- 
in the  state." 

The  statements  Just  made  adequately 
point  out  the  misconception  as  to  the  nil' 
ings  of  this  court  upon  which  the  court  be- 
low placed  its  conclusion,  since  the  court 
took  no  heed  of  the  express  declaration  con- 
cerning the  nullity  of  any  discriminating: 
tax,  made  in  the  cases  which  the  court  re- 
lied on.  The  importance  of  the  subject, 
however,  and  the  statement  made  by  the 
court  below  as  to  the  long  existence  in  Ten- 
nessee of  the  tax  exemption  in  favor  of  the 
products  of  the  soil  of  Tennessee,  leads  us 
to  a  brief  review  of  other  decided  cases  in 
this  court  which  have  long  since  clearly  ee-e* 
tabllshed  the  want*of  power  in  a  state  to* 
discriminate  by  taxation  in  any  form  against 
property  brought  from  other  states. 

In  Guy  v.  Baltimore,  100  U.  S.  434,  29 
L.  ed.  743,  the  Invalidity  was  adjudged  of  a 
municipal  ordinance  of  the  city  of  Baltimore 
which  established  rates  of  wharfage  to  be 
charged  on  vessels  resorting  to  or  lying  at, 
"landing,  depositing,  or  transporting  goods 
or  articles  other  than  the  productions  ol 
this  state,  on  any  wharf  or  wharves  belong- 
Ing  to  said  mayor  and  city  council,  or  any 
public  wharf  in  the  said  city,  other  than  the 
wharves  belonging  to  or  rented  by  the 
state."  The  principle  settled  by  earlier  de- 
cisions, which  were  referred  to  (Woodruff 
v.  Parbam,  supra;  Hinson  v.  Lott,  8  Wall. 
146,  ID  L.  ei  38/ ;  and  Ward  V.  Maryland,. 
12  Wall.  418,  20  L.  ed.  449),  was  reaf- 
firmed, the  court  saying: 

"In  view  of  these  and  other  decisions  of 
this  court,  It  must  be  regarded  as  settled 
that  no  state  can,  consistently  with  the  Fed- 
eral Constitution,  impose  upon  the  products- 
of  other  states,  brought  therein  for  sale  or 
use,  or  upon  citizens  because  engaged  in  tbe> 
sale  therein,  or  the  transportation  thereto, 
of  the  products  of  other  states,  mora  oner- 
ous publio  burdens  or  taxes  than  it  impose* 
upon  the  like  products  of  its  own  territory. 
If  this  were  not  ao,  it  is  easy  to  perceive- 
how  the  power  of  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  could  be  practically  annulled, 
and  toe  equality  of  commercial  privileges 
secured  by  the  Federal  Constitution  to  citi- 
zens of  the  several  states  be  materially 
abridged  and  impaired. 

"The  state,  It  will  be  admitted,  could  not 
lawfully  impose  upon  such  cargo  any  direct 
public  burden  or  tax  because  it  may  con- 
sist, in  whole  or  in  part,  of  the  product* 
of  other  states.  The  concession  of  such  s> 
power  to  the  states  would  render  wholly 
nugatory  all  national  control  of  commerce 
among  the  states,  and  place  the  trade  and 
business  of  the  country  at  the  mercy  of  local 
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regulation*,  hiring  for  their  object  to  se- 
«  core   exclusive  benefits  to  the  citizens  and 

•  products*  of  particular  state*.  But  It  Is 
claimed  that  a  state  may  empower  one  of  its 
political  agencies,  a  men  municipal  corpo- 
ration representing  a  portion  of  its  civil 
power,  to  burden  Interstate  commerce  by 
exacting  from  those  transporting  to  its 
wharves  the  products  of  other  states  wharf- 
age fees  which  it  does  not  exact  from  these 
bringing  to  the  same  wharves  the  products 
of  Maryland.  The  city  can  no  more  do  this 
titan  it  or  the  state  could  discriminate 
against  the  citizens  and  products  of  other 
states  in  the  use  of  the  public  streets  or  oth- 
er public  highways." 

In  Webber  v.  Virginia,  103  U.  &  344,  28 
L.  ed.  666,  a  license  statute  of  the  state  ot 
Virginia  was  held  to  be  a  regulation  of  com- 
merce and  invalid,  because  the  tax  we*  made 
to  depend  upon  the  foreign  character  of  the 
articles  dealt  in;  that  la,  upon  their  having 
been  manufactured  without  the  state.  The 
court  said : 

"If,  by  reason  of  their  foreign  character, 
the  state  can  impose  a  tax  upon  them  or 
upon  the  person  through  whom  the  sales  are 
affected,  the  amount  of  the  tax  will  be  a 
matter  resting  in  her  discretion.  She  may 
place  the  tax  at  so  high  a  figure  as  to  ex- 
clude the  introduction  of  the  foreign  arti- 
cle and  prevent  competition  with  the  home 
product.  It  was  against  legislation  of  this 
discriminating  kind  that  the  trainers  of  the 
Constitution  intended  to  guard  when  they 
vested  in  Congress  the  power  to  regulate 
commerce  among  the  several  states." 

In  Walling  v.  Michigan,  lie  U.  8.448,20 
Led.  681,  8  Sup.  Ct.  Rep.  454,  an  act  of  the 
state  of  Michigan,  which  Imposed  a  tax  or 
duty  on  persons  who,  not  having  their  prin- 
cipal place  of  business  within  the  state,  en- 
gaged In  the  business  of  selling,  or  of  solicit- 
ing the  sale  of,  certain  described  liquors,  to 
be  shipped  into  the  state,  was  held  to  be 
repugnant  to  the  commerce  clause,  as  being 
"a  discriminating  tax  levied  against  persons 
for  selling  goods  brought  into  the  state  from 
n  other  states  or  countries."  The  court  said: 
J*      "A  discriminating  tax  imposed  by  a  state, 

*  operating  to  the 'disadvantage  of  the  prod- 
ucts of  other  states  when  introduced  into 
the  first-mentioned  state,  is,  in  effect,  a  reg- 
ulation in  restraint  of  commerce  among  the 
states,  and  as  such  Is  a  usurpation  of  the 
power  conferred  by  the  Constitution  upon 
the  Congress  of  the  United  States." 

And,  in  the  course  of  the  opinion,  refer- 
ring to  state  decisions  announcing  a  want 
of  authority  in  the  several  states  to  pre- 
scribe different  regulations  in  relation  to  the 
commerce  in  certain  articles,  dependent  up- 
on the  state  from  which  they  v 


the  court  thus  referred  to  a  decision  of  the 
supreme  court  of  Missouri: 

"In  State  t.  North,  27  Mo.  404,  471,  470, 
where  an  act  of  Missouri  Imposed  a  tax  up- 
on merchants  for  all  goods  purchased  by 
them,  except  such  as  might  be  the  growth, 
produce,  or  manufacture  of  that  state,  and 
manufactured  articles,  the  growth  or  prod- 
uce of  other  states,  it  was  held  by  the  su- 
preme court  of  that  state  that  the  law  was 
unconstitutional  and  void.  The  court  say: 
'From  the  foregoing  statement  of  the  law 
and  facta  of  this  case  it  will  be  seen  that 
it  presents  the  question  of  the  power  of  the 
states,  in  the  exercise  of  the  right  of  taxa- 
tion, to  discriminate  between  products  of 
this  state  and  those  manufactured  In  our 
sister  states.'  And  after  an  examination  ol 
the  causes  which  led  to  the  adoption  of  the 
Federal  Constitution,  one  of  the  principal 
of  which  was  the  necessity  for  the  regulation 
of  commerce  and  the  laying  of  Imposts  and 
duties  by  a  single  government,  the  court 
say:  'But,  whatever  may  be  the  motive  for 
the  tax,  whether  revenue,  restriction,  retali- 
ation, or  protection  of  domestic  manufac- 
turers, it  is  equally  a  regulation  of  com- 
merce, and,  in  effect,  an  exercise  of  the  pow- 
er of  laying  duties  on  imports;  and  its  ex- 
ercise by  the  states  is  entirely  at  war  with 
the  spirit  of  the  Constitution,  and  would 
render  Vain  and  nugatory  the  power  granted 
to  Congress  in  relation  to  those  subjects. 
Can  any  power  more  destructive  to  the 
union  and  harmony  of  the  states  be  exercised 
than  that  of  imposing  discriminating  taxes 
or  duties  on  imports  from  other  states  tS 
Whatever  may  be  the  motive  for  such 'taxes,* 
they  cannot  fail  to  beget  irritation  and  to 
lead  to  retaliation;  and  it  is  not  difficult  to 
foresee  that  an  indulgence  In  such  a  course 
of  legislation  must  inflame  and  produce  a 
state  of  feeling  that  would  seek  its  gratifica- 
tion in  any  measures,  regardless  of  the  eon- 

The  principle  applied  in  the  foregoing 
cases  was  also  given  effect  In  Minnesota  v. 
Barber,  130  U.  S.  313,  34  L.  ed.  455,  3  In- 
ters. Com.  itep.  165,  10  Sup.  Ct.  Rep.  882; 
Brimmer  v.  Rebman,  138  U.  S.  78,  34  L.  ed. 
S02,  3  Inters.  Com.  Rep.  485,  11  Sup.  Ct 
Rep.  213;  and  Voight  t.  Wright,  141  U.  S. 
02,  35  L.  ed.  038,  11  Sup.  Ct.  Rep.  855;  and 
so-called  inspection  laws  of  various  states 
were  held  to  be  repugnant  to  the  commerce 
clause  of  the  Constitution  because  of  their 
discriminating  character.  In  New  York  v, 
Roberts,  171  U.  S.  058,  43  L.  ed.  323,  19 
Sup.  Ct.  Rep.  58,  while  the  tax  there  con- 
sidered, imposed  by  New  York  upon  a  cor- 
poration of  another  state,  was  sustained  as 
a  valid  tax  upon  the  franchise  of  doing 
business  as  a  corporation  in  New  York,  the 
court  reaffirmed  the  authority  of  its  former 
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decisions,  declaring  the  invalidity  of  all 
taxes  of  *  discriminating  character  levied  by 
»  ■tftte  upon  the  products  of  other  states. 

In  this  connection  we  excerpt  from  the 
opinion  in  Philadelphia  ft  S.  Mail  S.  S.  Co. 
T.  Pennsylvania,  122  U.  8.  328,  30  L.  cd. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118,  statements  which  directly  relate 
to  the  subject  in  hand  and  which  conclu- 
sively demonstrate  the  unsoundness  of  the 
proposition  which  the  court  below  upheld; 
that  is,  that  the  commerce  clause  of  the  Con- 
stitution does  not  protect  property  brought 
from  another  state  from  being  discrimi- 
nated against  after  it  has  arrived  and  been 
commingled  with  the  mass  of  property  with- 
in the  state  of  its  destination.  Commenting 
upon  the  reasoning  of  the  opinion  in  Stats 
Tax  on  Railway  Gross  Receipts,  16  Wall. 
£84,  21  L.  ed.  164,  the  court  said  (p.  341) ; 
"When  the  latter  [imported  goods]  be- 
come mingled  with  the  general  mass  of  prop- 
erty in  the  state,  they  are  not  followed  and 
singled  out  for  taxation  as  imported  goods, 
and  by  reason  of  their  being  imported.  If 
they  were,  the  tax  would  be  as  unconstitu- 
tional as  if  imposed  upon  them  whilst  in 
the  original  packages.  When  mingled  with 
Hthe  general  mass  of  property  in  the  state 
"  they  are  taxed  in  the  same  manner  as  other 
•  property  possessed  by  its  citizens,  without 
discrimination  or  partiality.  We  Meld  in 
Welton  t.  Missouri,  01  U.  S.  2TS,  £S  L.  ed. 
347,  that  goods  brought  into  a  stats  for  sale, 
though  they  thereby  become  a  part  of  the 
mass  of  its  property,  cannot  be  taxed  by 
reason  of  their  being  Introduced  into  the 
state  or  because  they  are  the  products  of 
another  state.  To  tax  them  as  such  was  ex- 
pressly held  to  be  unconstitutional.  The 
tax  in  the  present  ease  is  laid  upon  the  gross 
receipts  for  transportation  as  such.  Those 
looeipta  are  followed  and  caused  to  be  ac- 


counted for  by  the  company,  dollar  for  dol- 
lar. It  is  those  specific  receipts,  or  the 
amount  thereof  (which  is  the  same  thing), 
for  which  the  company  is  called  upon  to  pay 
the  tax.  They  are  taxed  not  only  because  they 
are  money,  or  its  value,  but  because  they  were 
received  for  transportation.  No  doubt  ft 
shipowner,  like  any  other  citizen,  may  be 
personally  taxed  for  the  amount  of  his  prop- 
erty or  estate,  without  regard  to  the  source 
from  which  it  was  derived,  whether  from 
commerce  or  banking,  or  any  other  employ- 
ment. But  that  is  sn  entirely  different  thing 
from  laying  a  special  tax  upon  his  receipts  in 
a  particular  employment.  If  such  a  tax  is 
laid,  and  the  receipts  taxed  are  those  de- 
rived from  transporting  goods  and  passen- 
gers in  the  way  of  interstate  or  foreign  com- 
merce, no  matter  when  the  tax  is  exacted, 
whether  at  the  time  of  realizing  the  receipts 
or  at  the  end  of  every  six  months  or  a  year, 
it  is  an  exaction  aimed  at  the  commerce  it- 
self, and  is  a  burden  upon  it  and  seriously 
affects  it." 

As  there  can  be  no  doubt  within  the  prin- 
ciples so  clearly  settled  by  the  decided  cases, 
to  which  ws  have  referred,  that  the  disputed 
tax,  which  the  court  below  sustained,  was  a 
direct  burden  upon  interstate  commerce, 
since  the  law  of  Tennessee  in  terms  discrim- 
inated against  property  the  product  of  the 
soil  of  other  states  brought  into  the  state  of 
Tennessee,  by  exempting  like  property  when 
produced  from  the  soil  of  Tennessee,  it  fol- 
lows that  the  court  below  erred  in  deciding 
the  tax  to  be  valid,  without  reference  to  the 
reasoning  Indulged  in  by  it  concerning  the- 
application  of  the  equal  protection  clause* 
of  tha*Mth  Amendment.  The  judgment  be-» 
low  must  therefore  be  reversed  and  the  causa 
remanded  for  further  proceedings  not  is> 
eonsistent  with  this  opinion. 

Reversed  and  remanded. 
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FOLLOWING  ASE  MEMORANDA 

OF 

OASES  DISPOSED  OF  AT  OCTOBER  TEEM,  1907, 

OPIKIONB    AHD    DOT  BLSKWHKH*  OS    OTHBBWIBE  DISPOSED  OF  III  THIS  EDITIOV. 


Bxveue  Wateb  Co.,  Plaintiff  In  Error,  T. 

IHHABITAHTS     Ot     THE     TOWBJ      OF      WlM 
THBOF.       [NO.   131.] 

In  Error  to  the  Supreme  Judicial  Court 
•f  the  Btate  of  Massachusetts. 

Mr.  A.  E.  Pillsbury  for  plaintiff  in  error. 

Mr.  Lnariaton  L.  Scaife  for  defendants 
fas  •nor. 

Dismissed     pur- 


A-  R.  Stdaht,  Plaintiff  In  Error,  T.  Ubttsd 

States.     [No.  133.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Meeere.  W.  W.  Dudley  and  L.  T.  Miohener 
for  plaintiff  in  error. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  In  error. 

October  1*,  1907.  Dismissed,  on  motion 
of  Mr.  L.  T.  Miohener,  for  the  plaintiff  In 


JOHH  C.  Obbktx  et  aJ.,  Plaintiff*  In  Error, 

T,  Bat  Mawui-aotumng  Cqmpaitt.     [No. 

K.] 

In  Error  to  the  Snpreme  Court  of  the 
Btate  of  Mississippi. 

Mr.  E.  M.  Barber  for  plaintiffs  In  error. 

Mr.  E.  J.  Bowers  for  defendant  in  error. 

October  14,  1907.  Dismissed  with  costs, 
on  motion  of  eonnael  for  plaintiffs  in  error. 

Baxm    Rowtahd,    Plaintiff    fa)    Error,    »« 
Fbahk  GODFBKT,  Trustee.     [No.  134.] 
In  Error  to  the  Snpreme  Court  of  the 

Territory  of  Hawaii. 
Mr,   E.  B.  McClanahan  for  plaintiff  in 

Messrs.  A.  O.  M.  Robertson  and  Chas. 
F.  demons,  for  defendant  in  error. 

October  14,  1B07.     Dismissed,  per  stipule- 


Aunorr  ET.  HracouK,  Trustee,  eta.,  Appel- 
lant, t.  AimiOAir  Wooixir  Compaht  of 
Nsw  Ton,    [No.  148.] 
Appeal  from  the  United   Statea   Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Mr.  Will  B.  Crowley  for  appellant. 
Mr.  Lse  M.  Friedman  for  appellee. 
October  14,  1007.     Dismissed,  per  atlpn- 


BOOK    ISLAND,    ft    PACIFIC    RAD> 
way    Compaht,    Appellant,  t.    Tebbitobx 
of  Oklahoma.     [Nob.  182,  183.] 
Appeals  from  the  District  Court  of  Oar- 

field  County,  Oklahoma  Territory. 
Mr.  M.  A.  Low  for  appellant. 
No  appearance  for  appellee. 
October  14,   1907.     Dismissed  with  costs, 

on  motion  of  counsel  for  the  appellant. 

Ana     Realty     Compaht,     Appellant,     T. 

State  or  Uoktaka  et  al.    [No.  279.] 

Appeal  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  Montana, 

Mr.  N.  W.  McConnell  for  appellant. 

Mr.  Albert  J.  Galen  for  appellees. 

October  14,  1907.  Dismissed,  per  stipu- 
lation. 


AsTHua  U.  Drams  et  al.,  Plaintiffs  in  Er- 
ror, t.  Stbenus  Davis  et  al.  [No.  483.} 
In  Error  to   the    Supreme   Court  of   the 

State  of  Washington. 
Mr.  John  Sidney  Webb  for  defendant*  In 

October  IB,  1907.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  John 
Sidney  Webb  for  the  defendants  in  error. 


Ann  Strauss,   Plaintiff  In  Error,  v.  OoK- 

MOHWTALTH     OT     MASSACHUSETTS,         [No. 

In  Error  to  the  Superior  Court  of  the 
State  of  Massachusetts. 

Mr.  Junius  Parker  for  plaintiff  In  error. 

Mr.  Dana  Malone  for  defendant  in  error. 

October  IS,  1907.  Dismissed  with  costs, 
per  stipulation,  on  motion  of  Mr.  Dana 
Malone,  for  the  defendant  in  error. 


Toirr  Kbsor,  Plaintiff  in  Error,  t.  Crrx 

of  Topkka.     [No.  3.] 

In  Error  to  the  Supreme  Court  of  tha 
SUt«  of  Kansas. 

Messrs  G.  C  Clemens  and  C.  A.  Magaw 
for  plaintiff  In  error. 

No  appearance  for  defendant  In  error. 

October  IS,  1907.  Diamisesed  with  costs, 
on  motion  of  Mr.  C  A.  Magaw  for  the 
plaintiff  In  error. 
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Oct.  Ten, 


Jakes    Snumxi,   Plaintiff   In   Error. 

State  or  Kansas.     [No.  10.] 

In  Error  to  tha  Supreme  Court  of  the 
Stat*  of  Kansas. 

Mesar*.  O.  C.  Clemens  and  0.  A-  Magaw 
for  plaintiff  In  error. 

Mr.  C.  C.  Coleman  for  defendant  in  e 

October  15,  1907.  Dismissed  with  costs, 
on  motion  of  Mr.  C.  A.  Magaw,  the  ease 
having  abated  by  reason  of  death  of  plain- 
tin'  in  error. 


J.  I.  Case  Threshing  Machine  Co.,  Peti- 
tioner,   v.    Indiana   Manuvactuhinq    Co. 
[No.  335.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs.    R.    S.    Taylor,    I.    K. 

and  Jas.  H.  Peirce  for  petitioner. 

Messrs.   W.  H.  H.  Miller,   C.  K.  Offleld, 

C.    C.    Linthicum,   Chester   Bradford,   and 

Harold  Taylor  for  respondent, 
October  21,  1B07.    Granted. 


Ex  parte:  In  the  Matte*  or  Thomas  B. 
Clement,  Petitioner.  [No,  — ,  Original.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Mandsmns. 

Mr.  George  N.  Baxter  for  petitioner. 
The  Attorney  General  opposed. 
October  21,  1S07.    Denied, 


Galean  &  Compart,  Appellant,  v.  United 
States.      [No.  14.] 
Appeal  from  the  Court  of  Claims- 
See  same  case  below,  40  Ct-  CI.  4B5. 
Messrs.  W.  W.  Dudley,  L.  T.  Mlchaaer, 
and  Barry  Mohun  for  appellant. 

The  Attorney  General  and  Assistant  At- 
torney General  Van  Orsdel  for  appellee. 

October  21,  1907.  Par  Curiam.  Judg- 
ment affirmed.  Neely  v.  Heukel,  180  U.  6. 
109,  45  L.  ed.  448,  21  Sup.  Ct.  Rep.  302; 
Pearcy  t.  Stranahan,  206  U.  S.  267,  61  L. 
ed.   793,  27   Sup.   Ct.  Rep.   645,   and  eases 


t.    William 


Paul    P.    VooEL,    Petitioner, 

Worth  Budson.    [No.  310.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  tha  District  of  Colum- 
bia. 

Messrs.  E.  T.  Fenwick  and  E.  M.  Kltcbin 
for  petitioner. 

Mr.  Geo.  W.  Rea  for 

October   21,    1007.     Denied. 


Cm  or  Dkttance,  Petitioner,  v.  William 
J.  MoGorioale,  Receiver,  etc  [No.  316.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Messrs.   John   H.   Doyle   and   Henry   B. 

Harris  for  petitioner. 

Messrs.  Henry  Newbegtn  and  Robert  New- 

begin  for  respondent. 

October  21,  1907.     Denied. 


William  Gordon   Crawtobd,  Petitioner,  **. 

United  States.     [No.  323.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  A.  5.  Worthiugton  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  21,  1907.    Granted, 


Fideltit   *   Casualty  CoMPAifT  or  New 
York,  Petitioner,  v.  Bake  or  Tdoiohs- 
tille.    (No.  327.) 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

Mr.  J.  P.  Kennedy  Bryan  for  petitioner, 
Messrs.  Henry  A.  M.  Smith  and  P.  A. 

Willcor  for  respondent. 
October  21,   1907.     Denied, 


Edward  E.  Bloouett,  Petitioner,  T.  Poet- 
land    Chemical    A    Phosphate     Com- 
pany et  al.     [No,  328.] 
Petition  for  a  Writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  G.  Philip  Wardner  for  petitioner. 
Messrs.     Horatio     Bisbce     and     Geo,     C. 

Bedell  for  respondents. 
October  21,   1S07.     Denied. 


Jerome    P.    Porter    et  al.,    Petitioners,    t. 

Tonopah    North    Stab   Tunnel   A    Da> 

volopmsnt  Coupant.     (No.  329.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 

Messrs.   John   E.   Humphries   and   Frede- 
rick DeC  Faust  for  petitioners. 

Messrs.    Joseph    C.    Campbell    and    Wn. 
H.  Metson  for  respondent. 
October  21,  1907.    Denied. 
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Centoal  Rajlboad  Comfajct  at  New  Jeb- 

bey,  Ownn,  etc.,  Petitioner,  t.  Elba  E. 

Ween  «t  aL     [No.  330.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs  E.  Granville  Benedict  and  B.  W. 
DeForest  for  petitioner. 

Messrs.  J.  Parker  Kirlin  and  Eliot  Tuck- 
ennau  for  respondents. 

October  21,  1907.    Denied. 


Fkusbai,     Contracting     Company,     Peti- 
tioner, v,   Bowzbb   Hydbaulic   Daeiximo 
Company.     [No.  331.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

for  tbe  Second  Circuit 

Messrs.  Rowland  B.  Mah&ny  and  Edward 

W.  Norrie  for  petitioner. 
Mr.  Horace  L.  Cheyney  for  respondent. 
October  £1,  1907.     Denied. 


B,    H.    Wright,    Petitioner,    ▼.    Qorman- 
Wbiqht  Company  et  a].     [No.  833.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United    States    Circuit    Court    of    Appeals 

for  the  Fourth  Circuit. 

Messrs.  L.  L.  Lewis  and  S.  S.  P.  Petteson 

for  petitioner. 
Mr.  O.  A.  Hanson  for  respondents. 
October  81,  1907.    Denied. 


Pen  robe  McCuiir,  United  States  Collector, 
etc,  Petitioner,  t.  William  Disston  et 
al..  Executors,  etc     [No.  338. J 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tbe  Third  Circuit. 
Tbe  Attorney  General  and  the  Solicitor 

General   for   petitioner. 
No  opposition. 
October  21,  1007.     Denied. 


N.  A.  Mukh  et  al.,  Petitioners,  t.  Clinton 
Reed  [No.  340];  N.  A.  Muss  et  al.. 
Petitioners,  t.  Ibex  Mini n a  Company 
[No.  341];  N.  A.  Munn  et  at.,  Petition- 
era,  t.  Ibex  Mining  Company  [No.  342] ; 
N.  A.  Munn  et  al.,  Petitioners,  *.  Ibex 
Mining  Company  [No.  343], 
Petition  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.  Edwin  H.  Park  and  T.  J.  0*Don- 

nell  for  petitioners. 

Messrs.     Charles    J.     Hughes,    Jr,    and 

Cbarlea  Carender  for  respondents. 
October  21,  1907.     Denied. 


Secdbttt  Mutual.  Lm  Inbobance  Com- 
pany,     Petitioner,     t.     Fbedebick      L. 

MlCHABLSEN.       [No.    371.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Fredrio  W.  Jenkins  for  petitioner. 

Mr.  Joeifth  M.  Vale  for  respondent. 

October  21,  1907.    Denied. 

Geobox   G.    Wabe,    Petitioner,   t.    United- 

States.     [No.  442.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  T.  J.  Mahoney  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  21,  1907.    Denied. 

Bali i mobs    A    Ohio    Railboad    Compart, 

Petitioner,   t.   James    B.   McCcke.    (No. 

453.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.   Robert  J.    Fisher   for  petitioner. 

Mr.  James  M.  Martin  [or  respondent. 
October  21,  1007.     Denied. 

Weemb    Steamboat    Compant    of    B  ami- 
mo  re     City,     Petitionee,     v.    People's 
Steamboat  Company  et  al.    [No.  4SS.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
Messrs.  Geo.  Weems  Williams,  St.  Geo. 

R.  Fitzbugh,  and  Nicholas  P.  Bond  for  petf- 

Mr.  Wm.  D.  Carter  for  respondents. 
October  21,  1907.     Granted. 


[No.  456.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  A.  A.  noehling,  Jr.,  for  petitioner. 

Messrs.  Gardiner  Lathrop,  Robert  Dun- 
lap,  and  A.  B.  Browne  for  respondent. 

October  21,  1007.     Denied. 

Milwaukee  Rvebeh  Wobkb  Company,  Peti- 
tioner, r.  Rubbeb  Tibe  Wheel  Compant. 
[No.  400.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Messrs.  John  C.  Spooner,  Chas.  Quarles, 

and  J.  L.  Bishop  for  petitioner. 

Mr.  Augustine  L,  Humes  for  respondent. 
October  21,  1807.    Granted. 
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Contractors'  Supply  ft  Eqotpment  Com- 
pany et  nl„  Petitioners,  v.  T.  E.  HlLi 
Company  et  aL  [No.  461.] 
Petition  for  *  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Seventh  Circuit. 

Mr.  Lloyd  C.  Whitman  for  petitioner*. 
Mr.  Charles  P.  Abbey  for  respondents. 
October  21,  1907.    Denied. 


d5TNA  IiTCjmwrn  Company,  Petitioner,  v. 

J.  R.  Chows  Coax  ft  Mistso  Company. 

[No.  484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  James  S.  Botsford  and  Win. 
B.  Homer  for  petitioner. 

Messrs.  L.  C.  Boyle  and  W.  F.  Guthrie 
for  respondent. 

October  21,  1607.    Denied. 


Hum  Wineman,  Jr.,  Petitioner,  t.  M.  M. 

Drake  et  al.    [No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  C.  E.  Eremer  for  petitioner. 

Messrs.  Harvey  D.  Goulder  and  7.  S. 
Hasten  for  respondents. 

October  21,  1807.    Dented. 


Armour   Packing   Company,   Petitioner,  v. 

Untied  States  [No.  467] ;  Swot  4  Cox- 

pant,  Petitioner,  v.  United  States  [No. 

468];   Mobhib  ft  Company,  Petitioner,  v. 

United  States  [No.  469] ;  Cudaht  Pack- 

tmq    Company,    Petitioner,    v.    United 

States  [No.  470]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  Frank  Hagerman,  A.  R.  Uriou, 
and  John  C.  Cowin  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Purdy  for  respondent. 

October  21,   1907.     Granted. 


Charlks  Nelson  Compact,  Claimant,  etc. 

Petitioner,  v.  Standard  Theatre  Com- 

fast.    [No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs  A.  B.  Browns  and  Alex.  Britton 
(or  petitioner. 

No  opposition. 

October  21,  1B07.    Denied. 


Great    Southern    Gas    ft   Oil    Company, 

Petitioner,   v.    Logan    Natural  Gab   ft 

Fuel  Co.    [No.  470.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Sixth  Circuit. 

Messrs.  Wm.  B.  Sanders  and  A.  R. 
Sheriff  for  petitioner. 

Messrs.  James  H.  Beat,  C.  H.  Grosvtraor, 
John  G.  Reeves,  and  M.  A.  Daugherty  foe 
respondent. 

October  21,  1007.    Denied. 


United  States,  Plaintiff  in  Error,  t.  Clau 
Alfonso  t  Buenaventura.    [No.  348.] 
In  Error  to  the  Supreme  Court  of  the 

Philippine  Islands. 
The   Attorney    General    for   plaintiff    ra 

No  appearance  for  defendant  In  error. 

October  21,  1907.  Dismissed  on  motion 
of  Mr.  Attorney  General  Bonaparte  for  the 
plaintiff  in  error. 


Ferdinand  Hopp,    Plaintiff   In    Error,    Y. 
Thomas  H.  Pickfobd.     [No.  486.] 
In  Error  to  the  Court  of  Appeala  of  the 

District  of  Columbia. 
Mr.  H.  Preacott  GaUey  for  defendant  i* 

October  21,  1007.  Docketed  and  dis- 
missed with  costs,  on  motion  of  Mr.  H, 
Preacott  Gatley,  for  the  defendant  In  error. 


Clare  Woodward  Sfrabue,  Sole  Surviving 

Executor,    etc.,    Plaintiff    In    Error,    v. 

Jacob  Bbtz  et  ox.     [N.  260.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below  (Wash.)  87  Pae,  916. 

Mr.  Chas.  8.  Fogg  for  plaintiff  in  error. 

Mr.  John  F.  Shafroth  for  defendants  in 

ror. 

October  28,  1907.  P«r  Curiam:  Dis- 
missed for  want  of  jurisdiction.  New  Or- 
leans Waterworks  Co.  v.  Louisiana,  185  U. 

330,  46  L.  ed.  036,  22  Sup.  Ct  Rep.  001 ; 
Newburyport  Water  Co.  v.  Newburyport, 
103  U.  S.  661,  48  L.  ed.  796,  24  Sup.  Ct 
Rep.  663 ;  and  see  Thomas  v.  Provident  Life 
*  T.  Co.  70  0.  a  A.  488,  138  Fed.  348,  200 
U.  8.  018,  60  L.  ed.  622,  20  Sup.  Ct.  Rep. 
766. 
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W.  P.  Baisd,  Administrator,  etc,  Plaintiff 

in  Error,  v.  J.  D.  Moraos  et  al.     [No. 

308.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.  Rufus  H.  Thayer  for  plaintiff  in  er- 
ror. 

Mr.  John  M.  York  for  defendant!  in  er- 
ror. 

October  28,  1907.  Per  Curiam;  Die- 
mined  for  want  of  jurisdiction.  F.  G.  Ox- 
ley  Stare  Co.  t.  Butler  County,  166  U.  B. 
643,  41  L.  ed.  1141),  IT  Sup.  Ct  Rep.  709; 
Hulbert  r.  Chicago,  £02  U.  S.  273,  50  L. 
ed.  1026,  26  Sup.  Ct  Rep.  617;  Miller  T. 
Cornwall  B.  Co.  168  U.  S.  134,  42  L.  ed. 
400,  18  Sup.  Ct  Rep.  34;  Mutual  L.  Ini. 
Co.  t.  McGrew,  18S  U.  S.  2S1,  47  L.  ed. 
480,  03  IJLA.  33,  23  Sup.  Ct  Rep.  37E; 
Howard  t.  Fleming,  101  U.  S.  126,  48  L. 
ed.  121,  24  Sup.  Ct  Rep.  40;  New  Orleans 
Waterworks  Co.  v.  Louisiana,  IBS  U.  8. 
336,  46  L,  ed.  936,  22  Sup.  Ct  Rep.  601. 


Bltthk    Company,    Plaintiff    in    Error,    v. 

Banxiwb'   Ihvsstwjit    Compant   et   al. 

[No.  368.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.   George   W.   Towlo   for   plaintiff   In 

Messrs.  E.  8.  Hcjler,  Frederic  D.  McKen- 
■ey,  and  Thomas  I.  Bergin  for  defendant! 

October  28,  1007.  Per  Curiam:  Bis- 
missed  for  the  want  of  jurisdiction.  BIythe 
t.  Hinckley,  84  Fed.  228;  BIythe  Co.  t. 
BIythe,  172  U.  S.  644,  43  L.  ed.  1183,  19 
Sup.  Ct  Rep.  873 ;  BIythe  Co.  ▼.  Hinckley, 
40  0.  C.  A.  647,  111  Fed.  827;  BIythe  Co.  t. 
Hinckley,  134  U.  B.  701,  40  L.  ed.  760,  22 
Sup.  Ct  Rep.  041;  BIythe  *.  Hinckley,  180 
U.  8.  333,  45  L.  ed.  657,  21  Sup.  Ct  Rep. 
390;  Dupaaaeur  v.  Rochereau,  21  Wall.  130, 
22  L.  ed.  688;  Metcalf  v.  Watertown,  153 
TJ.  S.  671,  38  L.  ed.  861,  14  Sup.  Ct.  Rep. 
947;  BIythe  Co.  v.  Bankers'  Invest.  Co.  147 
Cal.  82,  81  Pae.  281;  Missouri  P,  R.  Co. 
t.  Fitzgerald,  160  U.  S.  558,  682,  40  L.  ed. 
636,  643,  16  Sup.  Ct.  Rep.  389;  Scrapie  v. 
Hagar,  4  Wall.  432,  434,  18  L,  ed.  402,  403. 


Moixie  E.  Dupbbb  et  al.,  Petitioners,  T.  O. 

W.  Maksdr.     [No.  380.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statee  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  J.  J.  Darlington  for  petitioner*. 

Mr.  J.  M.  McCormiek  for  respondent 

October  28,  1907.     Granted. 
£8  B.  O— 17. 


EtfoitNK  C.  Kskigs,  Petitioner,  ▼.  Wtw 

dtobousb,   Chobch,   Knu,   k  Compawt. 

[No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  James  S.  Botaford  for  petitioner. 

No  opposition. 

October  28,  1907.     Granted. 

Elizabeth    Peck,    Petitioner,   v.    Tbthuki 

Company.     [No.  480.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  Rufus  B;  Simmons  and  S,  O. 
Irving  for  petitioner. 

Mr.  John  Barton  Payne  for  respondent 

October  28,  1007.    Granted. 

Albbbta  J-  Shaspb  et  al..  Petitioners,  t, 
Edward  W.  Rursms.     [No.  300.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
Messrs  W.  H.  H.  Miller,  John  B.  Jones, 

Augustin  Boies,  TJ.  M.  Rose,  G.  B.  Rose,  W. 

E.   Hemingway,   and   Herbert   R.   Marlatt 

for  petitioners. 
Mr.  C.  C.  Calhoun  for  respondent 
October  28,  1907.     Denied. 

Jobit    Buxixx,    Petitioner,    t.    Fmrxrrf 

Mutual  Lm  Insurance  Company.   [No. 

332.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  W.  B.  linn  and  George  H.  Stein 
for  petitioner. 

Mr.  Ira  Jewell  Williams  for  respondent 

October  28,  1907.     Denied. 

Rumtord   Chemioal  Woekh,  Petitioner,  v. 

Hygiehto      Chemical     Company.       [No. 

412.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  Philip  Mauro  for  petitioner. 

Mr.  Willard  Parker  Butler  for  respond- 

October  28,  1907.    Denied. 

C.   K.   McIittosr   and   Jakes   P.   Bnowir, 
Trustees,  etc.,   Petitioners,  t.   PbtaluaU 
6  avisos  Bank  et  al.     [No.  444.] 
Petition  for  a  Writ  of  Certiorari  to  tba 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 
Mr.  Win.  A.  Coulter  for  petitioners. 
Mr.  A.  B.  Browne  for  respondents. 
October  28,  1907.     Denied. 
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FamrniCK   S.   Goshohn   et  al.,  Petitioners, 

v.  Royal  Tbdbt  Company  et  si     [No. 

462.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Seventh  Circuit. 

Mr.  Henry  W.  Leme.ii  for  petitioner*. 

Messrs.  Frank  H.  Scott  and  Edgar  A. 
Bancroft  for  respondent 

October  28,  1907.    Denied. 

AocBTm    Castello,    Appellant,   t.   Ebnxst 

Rupfxe  et  al.     [No.  1.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rioo. 

Messrs.  James  S.  Harlan  and  John  May- 
nurd  Harlan  for  appellant. 

Mr.  N.  B.  E.  Pettingill  for  appelleea. 

October  28,  1907.  Dismissed  with  costs, 
pursuant  to  the  Fifteenth  Rule,  on  motion 
of  Mr.  George  H.  Lamar,  In  behalf  of  coun- 
sel for  the  appellees. 

Ahzona  Eastern  Railboau  Company,  Ap- 
pellant, v.  Phoenix  &  Eastern  Railroad 
Company.     [No.  100.] 
Appeal   from   the  Supreme  Court  of  the 
Territory  of  Arizona. 

Messrs.  Eugene  8.  Ives  and  Maxwell 
Evart*  for  appellant. 

Messrs.  Robert  Dunlap,  T.  J.  Norton,  and 
E.  W.  Camp  for  appellee. 

October  £9,  1907.  Dismissed  per  stipula- 
tion. 

Stalin  S.  FxAffCR,  Formerly  Evalyn  S. 

Tome,  Appellant,  t.  Joseph  M.  Coleman 

•t  al.     [No.  £96.] 

Appeal  from  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Messrs.  Geo.  E.  Hamilton,  M.  J.  Colbert, 
and  J.  J.  Hamilton  for  appellant. 

No  appearance  for  appelleea. 

October  29,  1007.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellant. 

Mbs.  William  F.  Harms  at  al..  Plaintiffs 
In  Error,  t.  CoTTOtrwooD  Lumber  Com- 
pany.   [No.  30.] 
In   Error  to  the   Supreme  Court  of  the 

State  of  Arkansas. 
Mr.  John  W.  Blackwood  for  plaintiffs  in 

Messrs.  John  B.  Jones  and  Win.  L.  Terry 
for  defendant  in  error. 

November  4,  1D07.  Per  Curiam.*  Judg- 
ment affirmed  with  costs.  Soper  v.  Law- 
ranee  Bros.  Co.  201  U.  8.  8S9,  SO  L.  ed. 
788,  28  Sup.  Ct.  Rep.  473;  Turner  t.  New 
York,  108  U.  S.  BO,  42  L.  ed.  392,  18  Sup. 
Ct  Rep.  88;  Cottonwood  Lumber  Co.  v. 
Hardin,  78  Ark.  95,  92  S.  W.  1118;  Tow- 
son  v.  Demon,  74  Ark.  302,  88  8.  W.  881. 


Nathaniel  C.  Fosteu,  Plaintiff  in  Error,  v. 

William   Sows,   Impleaded,   ete.      [No. 

481.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

Mr.  W.  M.  Tomkios  for  plaintiff  In  error. 

Mr.   James   Wickham  for   defendant   In 

November  4,  1907.  Per  Curiam;  Dis- 
missed for  the  want  of  juriadiction.  Fos- 
ter t.  Rowe,  128  Wis.  328,  107  N.  W.  635; 
Eustia  t.  Bolles,  150  U.  S.  381,  37  L.  ed. 
1111,  14  Sup.  Ct  Rep.  131 ;  Indiana  Mfg. 
Co.  v.  Koehne,  188  U.  S.  881,  47  L.  ed.  651, 
23  Sup.  Ct.  Rep.  452;  State  Railroad  Tax 
Cases,  92  U.  S.  573,  23  L.  ed.  083. 

Samuel  Peck  et  al..  Petitioners,  t.  James 

Hamilton  Lewis.    [No.  463.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Mr.  Levi  Davis  for  petitioners. 

Mr.  Holmes  Conrad  for  respondent 

November  4,   1907.     Denied. 


Qoyan  Beabd,  Plaintiff  in  Error,  v.  State 

of  Arkansas.    [No.  03.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Arkansas. 

Mr.  Baldy  Vinson  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

November  6,  1907.  Case  having  abated 
by  reason  of  the  death  of  plaintiff  In  error, 
writ  of  error  dismissed. 


Erie    Railroad    Company,    Petitioner,    t. 

Maey  E.  Kane,  Administratrix,  etc    [No. 

484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Wm.  E.  Gushing  for  petitioner. 

Mr.  Geo.  F.  Arret  for  respondent 

November  11,  1907.    Denied. 

C.  B.  Botett  et  al..  Plaintiffs  In  Error,  ▼. 

United  States.     [No.  35.] 

In  Error  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas. 

Mr.  J.  W.  Blackwood  for  plaintiffs  in 

The  Attorney  General  for  defendant  la 

November  11,  1907.  For  Curiam:  Judg- 
ment reversed  and  cause  remanded  with  a 
direction  to  sustain  the  motion  in  arrest  of 
judgment,  on  the  authority  of  Hodges  v. 
United  States,  203  U.  B.  1,  51  L.  ed.  85,  XT 
Sup.  Ct  Rep.  8. 
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William   Coutubx,  Jb.t  Plaintiff  in  Error, 

r.  United  States.     [No.  42.) 

In  Error  to  the  District  Court  ot  the 
United  States  for  the  Wasters  District  of 
Wisconsin. 

Mr.  W.  M.  Tomkins  for  plaintiff  in  error. 

The  Attorney  General  ud  the  Solicitor 
General  for  defendant  in  error. 

November  11,  1007.  Per  Owriam.-  Judg- 
ment affirmed.  United  State*  v.  Rlekert, 
188  U.  S.  432,  47  L.  ed.  S82,  23  Sup.  Ct. 
Rep.  478;  McKay  v.  Kalyton,  204  U.  S.  4S8, 
f  1  L.  ed.  HBO,  27  Sup.  Ct  Rep.  348. 

Hehbt    T.    Andebson,    Appellant,   v.    Aw- 

dmw  J.  Zabinq.     [No.  140.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Mr.  S.  H.  Harris  for  appellant. 

No  appearance  for  appellee. 

November  II,  1007.  Dismissed  with 
costs,  on  motion  of  counsel  for  the  appel- 
lant. 

Modesto   Mtnnnz   Agtjiebe,   Appellant,   v. 

Sobbikos  de  EzQaiAoa.    [No.  68.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Charles  Hartsell  for  appellant. 

Messrs.  James  8.  Harlan  and  John  May- 
nard  Harlan  for  appellee. 

November  12,  1907.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 

Estill  Comnr,  Kneroosrr,  Petitioner,  *. 

Talton  Embst.     [No.  191.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  Charles  W.  Friend   for  petitioner. 

Mr.  Barry  L.  Gordon  for  respondent. 

November  18,  1907.    Denied. 

Abkold-Louchbejm  4  Co.  tt  si.,  Petition- 
ers, v.  James  Watson  Botd.  [No.  443.) 
Petition  for  a  writ  of  Certiorari   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr.  A.  C.  Prendergast  for  petitioners. 

No  opposition. 

November  IB,  1907.    Denied. 

Gbeat  Nobthesk  Railway  Compart,  Peti- 
tioner, v.  United  States.     [No.  491.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Messrs.   Wm.   R.  Begg,    Rome  G.   Brown, 

ud  C.  S.  Albert  for  petitioner. 
The  Attorney  General  and  Assistant  to 

the  Attorney  General  Purdy  for  respondent. 
November    18,    1907.      Granted. 


New  Yobk  Continental  Jewell   Filtra- 
tion   Company,    Plaintiff    in    Error,    T. 
Maby  E.  Wtncoop.     [No.  302.) 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 
Mr.  James  B.   Haydn   for   plaintiff   in 

Messrs.  Chaa.  A.  Douglas  and  E.  B.  Sher- 
rill  for  defendant  in  error. 

November  18,  1S07.  Per  Curiam:  Writ 
of  error  dismissed  for  the  want  of  juris- 
diction. D.  C.  Code,  |  283  [31  Stat,  at  L. 
1227,  Chap.  SS4] ;  Walker  v.  United  States, 
4  Wall.  103,  18  L.  ed.  819;  Thompson  v. 
Butler,  96  U.  S.  694,  24  L.  ed.  640;  Dis- 
trict of  Columbia  v.  Gannon,  130  U.  S.  229, 
32  L.  ed.  923,  9  Sup.  Ct  Rep.  608;  Balti- 
more ft  P.  R.  Co.  v.  Hopkins,  130  U.  S. 
210,  32  L.  ed.  BOS,  9  Sup.  Ct.  Rep.  503; 
United  States  v.  Lynch,  137  U.  8.  280,  34 
I.,  ed.  700,  11  Sup.  Ct.  Rep.  114;  United 
States  ex  rel.  Taylor  v.  Taft,  203  U.  8.  401, 
61  li.  ed.  209,  27  Sup.  Ct  Rep.  148. 


W.  J.  Wabdes  et  al.,  Plaintiffs  in  Error,  v. 

William    C.    Cotton    and    Waltkb    B. 

Grant,  Executors.     [No.  47.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

Mr.  A.  Seymour  Thurmond  for  plaintiff! 
in  error. 

Mr.  Walter  B.  Grant  for  defendants  in 
error. 

November  18,  1907.  Per  Curiam:  Writ 
of  error  dismissed  for  the  want  of  juris- 
diction. Warder  v.  Loomia,  197  U.  S.  619, 
46  L.  ed.  909,  25  Sup.  Ct  Rep.  799;  Colvin 
t.  Jacksonville,  167  U.  S.  308,  30  L.  sd. 
736,  16  Sup.  Ct  Rep.  634;  Chappell  v. 
United  States,  ISO  U.  S.  499,  40  L.  ed.  610, 
16  Sup.  Ct.  Rep.  397;  Spencer  v.  Duplsn 
Silk  Co.  191  U.  S.  626,  48  L.  ed.  287,  24  Sup. 
Ct  Sep.  174 ;  Muse  v.  Arlington  Hotel  Co. 
168  U.  S.  430,  42  L.  ed.  631,  18  Sup.  Ct 
Rep.  109;  Buditaz  v.  Illinois  Steel  Co.  170 
U.  S.  41,  42  L.  ed.  941,  18  Sup.  Ct  Rep. 
603;  Jones  v.  United  States,  137  U.  S.  212, 
34  L.  ed.  696,  11  Sup.  Ct  Rep.  80. 


Chicago,  Rock  Islakd,  ft  Pacific  Railway 
Company,  Plaintiff  in  Error,  v.  Joan 
Stubs.    [No.  153.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 
Mr.  M.  A.  Low  for  plaintiff  In  error, 
Mr.  P,  C  Simons  for  defendant  In  error. 
December  2,  1907.    Dismissed  per  stipula- 
tion. 
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Oeegon   Show   Lute   Railboad   Company, 

Plaintiff  In   Error,  t.   Adda  McMakub, 

etc.     [No.  46.] 

In  error  to  the  St.  Louis  Court,  of  Ap- 
peals, State  of  Missouri. 

See  opinion  below,  118  Mo.  App.  162,  91 
B.  W.  743. 

Messrs.  Martin  L.  Clardr  and  J.  D. 
Howe  for  plaintiff  in  error. 

Messrs.  W.  C.  Marshall  and  Henry  W. 
Bond  for  defendant  in  error. 

December  2,  1907.  Per  Curiam:  Writ 
vf  error  dismissed  for  the  want  of  jurisdic- 
tion. California  Powder  Works  t.  Davis, 
151  U.  S.  388,  38  L.  ed.  200,  14  Sup.  Ct 
Rep.  3S0;  Dower  v.  Richards,  161  U.  S. 
6S8,  38  L.  ed.  305,  14  Sup.  Ct  Rep.  402; 
Sn.ywr.rd  t.  Denny,  108  U.  S.  180,  39  L.  ed. 
941,  IB  Sup.  Ct.  Rep.  777;  Michigan  Sugar 
Co.  t.  Michigan  {Michigan  Sugar  Co.  v. 
Diz>,  IBS  U.  S.  112,  48  L.  ed.  820,  22  Sup. 
Ct  Rep.  581j  Mutual  L,  Ins.  Co.  Y.  Mc- 
Grew,  188  U.  S.  291,  47  L.  ed.  480,  63  L. 
B,  A.  33,  23  Sup.  Ct  Rep.  3T5. 


Auski  Commercial  Company  et  el.,  Plain- 
tiffs in  Error,  t.  George  H.  Mblse  et  aL 
[No.  05.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Mr,  Wm.  H,  Qorham  for  plaintiffs  in  er- 
ror. 

Messrs.  Corwin  8.  Shank  and  John  0.  Hig- 
gins  for  defendants  in  error. 

December  2,  1907.  Per  Curiam;  Judg- 
ment affirmed  with  costs.  Little  York  Gold- 
Washing  &  Water  Co.  y.  Eeyes,  98  U.  S. 
199,  24  L.  ed.  006;  Chesapeake  ft  O.  R.  Co. 
t.  Dixon,  179  U.  S.  134,  46  L.  ed.  121,  21 
Sup.  Ct  Rep.  87;  Kansas  City  Suburban 
Belt  R.  Co.  v.  Herman,  187  U.  S.  63,  47  L. 
ed.  76,  23  Sup.  Ct  Rep.  24;  Alabama  G.  a 
R.  Co,  t.  Thompson,  200  U.  S.  206,  60  L.  ed. 
441,  20  Sup.  Ct.  Rep,  181 ;  Morris  t.  Gilmer, 
129  U.  S.  328,  82  L.  ed.  694,  9  Sup.  Ct  Rep. 
289 ;  Offner  T.  Chicago  ft  E.  B.  Co.  78  C.  C. 
A.  369,  148  Fed.  201 ;  Knutb  T.  Butt*  Elec- 
tric R.  Co.  148  Fed.  73. 


Niodlas    Abcbo,    Plaintiff    in    Error,    v. 

United  States.     [No.  102.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  Nicolas  Arceo  in  propria  persona. 

The  Attorney  General  and  the 
general  for  defendant  in  error. 

December  8, 1907.    ~ 
the  Tenth  Rule. 


Equitable  Lxrx  Assurance  Society  of  the 

United  States,  Petitioner,  ?.  J.  Willgox 

Brown.    [No.  300.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs  Wm.  B.  Homblower  and  Allan 
McCulloh  for  petitioner. 

Messrs.  John  R.  DoePaasos  and  Jos.  DoF. 
Junkin  for  respondent 

December  9,  1007.    Granted. 

Grand  Trunk  Western  Railway  Co.,  Pe- 
titioner, r.  William  H.  Ghat.  [No.  406.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 

Mr.  George  W.  Kretringer  for  petitioner. 
Mr.  John  A.  Brown  for  respondent, 
December  0,  1007.    Denied. 

Mackie-Lovejoy  Manufacturing  Company, 

Petitioner,  v.  Uabioit  H.  Cazier.     [No, 

606.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Mr.  L.  S.  Bacon  for  petitioner. 

No  opposition. 

December  S,  1S07.     Denied. 

Haioht  ft  Fbbcsi  Company,  Petitioner,  r. 

Anna  L.  H.  Weiss,  Administratrix,  etc, 

et  aL     [No.  607.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  Albert  I.  Sire  for  petitioner. 

No  opposition. 

December  9,  1007.    Denied. 

Eugene  F.  Robinson,  Appellant,  v.  Andrew 

B.  Dijvalt,  Executor,  etc.,  at  aL     [No. 

72.] 

Appeal  from  the  Court  of  Appeals  of  ttw 
District  of  Columbia. 

Messrs.  Charles  H.  Merillat  and  Mason 
N.  Richardson  for  appellant 

Messrs  Edward  H.  Thomas  and  Andrew 
B.  Duvall  for  appellees. 

December  18,  1007.     Decree  affirmed  with 


Demetrius  M.  Steward  et  al..  Petitioners, 
v.  American  Lava  Company  et  aL  [No. 
508];  MOBTTZ  KrBOHBEROER  et  aL,  Peti- 
tioners, v.  Amebic  am  Lava  Company  etaX 
[No.  600]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Mr.  Louis  C  Raegener  for  petitioners. 
Mr.  Charles  Neave  for  respondents, 
December  16,  1907.    Granted. 
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Joilnson  &  Johnson,  Petitioner,  t.  United 

Statu.    [No.  017.] 

Petition  (or  ft  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Edward  S.  Hatch  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  San- 
ford  for  respondent. 

December  10,  1907.    Denied. 


United   States,   Petitioner,   v.   Jakes   A. 

Hans  k  Company.     [No.  620.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Messrs.  Albert  H.  Washburn,  J.  S.  Tomp- 
kins, and  Chaa.  P.  Searle  for  respondent 
'    r  10,  1S07.    Denied. 


Euoawio  Buitbaoo,  Appellant,  t.  Peofli  or 

Povro  Rico.    [No.  534.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Henry  M.  Hoyt  for  appellees. 

December  10,  1907.  Docketed  and  dis- 
missed with  costs  on  motion  of  Mr.  Henry 
M.  Hoyt  for  appellee*. 


JOHW  A.  CuBTDT,  Trustee,  Appellant,  v.  On- 

tbude  F.  Tttckkb.    [No.  60.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 

Messrs.  Lee  M.  Friedman  and  Robert  K. 
Dickerman  for  appellant 

Messrs.  W.  Ball  Harris  and  John  H.  Sher- 
burne, Jr.,  for  appellee. 

December  IS,  1S07.  Dismissed  per  stipu- 
lation. 


J,  I.  Can  Threshtwo  Machine  Company, 

Petitioner,   t.   Indiana   HairpvaOTDBiita 

Compact.    [No.  335.] 

On  a  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Sev- 
enth Circuit 

Messrs.  R.  8.  Taylor,  I.  K.  Boyesen,  and 
Jas.  H.  Peiree  for  petitioner. 

Messrs.  W.  H.  H.  Miller,  Charles  K.  Of- 
field,  Chan.  C  linthicum,  Cheater  Brad- 
ford, and  Harold  Taylor  for  respondent. 

December  17,  1007.  Dismissed  without 
eosts  to  either  party,  per  stipulation,  on 
motion  of  Mr.  Melville  Church  In  behalf  of 


Josn  Shaleen,  Plaintiff  In  Error,  t.  Com- 

KOKWKALXH       OT       PENNSYLVANIA,        [No. 

80.] 

In  Error  to  the  Supreme  Court  of  the 
Stats  of  Pennsylvania. 

Mr.  Win.  S.  Opdyke  for  plaintiff  In  error. 

Messrs.  John  R,  Jones  and  Wm.  John 
Barr  for  defendant  in  error. 

December  17,  1007.  Dismissed  with  costs 
pursuant  to  the  Tenth  Rule. 


Old  Nick  Williams  Company,  Petitioner, 

t.  United  States.    [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Charles  A.  Moore  for  petitioner. 

No  opposition. 

December  23.  1007.    Granted. 


CoBaicuju  Petroleum  Company,  Petition- 
er, t.  W.  H.  Staley.    [No.  400.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Messrs.  W.  J.  McKle  and  Frederick   S. 

Tyler  for  petitioner. 

Messrs.  E.  St  Clair  Thompson  and  Robert 

S.  Neblett  for  respondent 
December  28,  1007.    Denied. 


Richard  Cohen  et  si.,  Petitioners,  T.  Unit- 
es Statu.    [No.  604.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 
Mr.  Joel  M.  Marx  for  petitioners. 
The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Cooley 
for  respondent 
December  23,  1007.    Denied. 


M6-] 

Petitions  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Frederic  R.  Coudert,  Howard  Tay- 
lor, and  Benj.  F.  Tracy  for  Greene. 

Messrs.  Alexander  A.  Lawrence,  Wm.  W. 
Osborne,  Wm.  Garrard,  and  P.  W.  Meldrim 
for  Gaynor. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Marion  Erwtn  for  respondent. 
23,  1007.    Denied. 
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Mills  Tbanspobtatiok  Company,  Petition- 
er,  v.   CJecat  Lakes   Towing   Coupakt. 
[No.  025.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Clieuit  Court  of  Appeals  tor 

the  Sixth  Circuit. 

Mr.  F.  H.  Canfield  for  petitioner. 
Messrs.  Harvey  D.  Goulder,  Prank  8.  Mas- 

ten,  and  S.  H.  Holding  for  respondent. 
December  23,  1007.    Denied. 


Jakes  C.  Whitt^eer,  Administrator,  etc., 
Petitioner,  t.  A.  B.  Baxter  &  Compact 
[No.  627] ;  Adolph  Joseph,  Petitioner,  t. 
A.  B.  Baxtkb  &  Company  [No.  028]. 
Petition   for  Writs  of  Certiorari   to   the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Frederick  M.  Czald  for  petitioner, 
Mr.  Edward  Jacobs  for  respondent, 
December  23,  1007.    Denied. 


Utah  Cokboudated  Hnrmo  Compart,  Pe- 
titioner t.  James  Godfkbt  at  al.  [No. 
636.] 

Petition  tor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs  Louis  Marshall,  Weldeman  Tan 
Cote,  Samuel  Untermeyer,  and  Geo.  Suth- 
erland for  petitioner. 

Messrs.   Joseph  I>.  Rawlins  and  Win.  H. 
King  for  respondents. 
December  23,  1907.    Denied. 


Lewis  Stewazt,  Plaintiff  in  Error,  r.  Stati 

or  Louisiana.    [No.  74.] 

In   Error  to  the   Supreme   Court  of  the 
State  of  Louisiana. 

Mr.  Murphy  J.  Foster  for  plaintiff  in  er- 
ror. 

Mr.  Walter  Gulon  for  defendant  in  error. 

December  23,  1007.  Per  Curiam;  Writ 
of  Error  dismissed  for  the  want  of  jurisdic- 
tion. Jacobi  t.  Alabama,  187  U.  S.  133,  47 
L.  ed.  100,  23  Sup.  Ct.  Rep.  48;  Layton  t, 
Missouri,  187  U.  S.  300,  47  L.  ed.  214,  23 
6up.  Ct.  Rep.  137;  Chicago,  I.  4  L.  R,  Co. 
t.  McGuire,  190  U.  S.  128,  49  L.  ed.  413, 
26  Sup.  Ct  Rep.  200;  Cos  t.  Texas,  202  U. 
S.  440,  00  L,  ed.  1099,  20  Sup.  Ct  Rep.  071 ; 
West  v.  Louisiana,  194  U.  S.  268,  48  L.  ed. 
065,  84  Sup.  Ct  Rep.  600;  Chapin  t.  Fye, 
170  U.  S.  127,  45  L.  ed.  110,  21  Snp.  Ct 
Rep.  71;  State  T.  Defies,  44  La.  Ann.  581, 
and  cases,  10  So.  812;  Stat*  ▼. 
44  La.  Ann.  806,  U  So.  30, 


Vai.  Mabciniak,  Plaintiff  in  Error,  T.  Staw 

of  Minnesota.    [No.  83.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Messrs.  Anson  B.  Jackson  and  Ernest  8. 
Cary  for  plaintiff  in  error. 

Messrs.  Frank  Healy  and  A.  0.  Finney 
for  defendant  in  error. 

December  23,  1607.  Per  Curiam.-  Judg- 
ment affirmed  with  casta.  Natal  v.  Louisi- 
ana, 130  U.  S.  623,  85  L.  ed.  2S9,  11  Sup. 
Ct.  Rep.  B3G;  Wilson  v.  North  Carolina,  190 
U.  S.  086,  42  L.  ed.  865,  18  Sup.  Ct  Rep. 
436;  Hamblin  r.  Western  Land  Co.  147  U. 
S.  531,  37  L.  ed.  207,  13  Sup.  Ct  Rep.  353. 


Cnr  or  Omaha  et  al.,  Appellants,  t.  Oma- 
ha Wateb  Compact.    [No.  88.] 
Appeal    from   the   United    States    Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 

Messrs.   John   L.   Webster  and   Carl   0. 
Wright  for  appellants- 
Messrs.  Lucius  H.  Beers,  R.  S.  Ball,  and 
Howard  Mansfield  for  appellee. 

December  23,  1907.  Per  Curiam:  Appeal 
dismissed  for  want  of  jurisdiction.  Schloe- 
ser  r.  Hemphill,  198  U.  &  173,  49  L.  ed. 
1000,  25  Sup.  Ct  Rep.  054;  Wishkah  Boom 
Co.  v.  United  States,  202  U.  S.  513,  50  L. 
ed.  1171,  26  Sup.  Ct  Rep.  766;  California 
ConsoL  Min.  Co.  v.  Manley,  203  U.  S.  570, 
61  L.  ed.  326,  27  Sup.  Ct  Rep.  779.  Cer- 
tiorari denied.  Chicago  ft  N.  W.  R.  Co.  T. 
Osborne,  145  U.  S.  364.  36  L.  ed.  1002,  16 
Sup.  Ct  Rep.  281;  McLish  t.  Roff,  141  U. 
S.  661,  35  L.  ed.  893,  12  Sup.  Ct  Rep.  118; 
Forsyth  t.  Hammond,  166  U.  S.  006,  41  L. 
ed.  1006,  17  Sup.  Ct  Rep.  60S. 


Bbadlit  W.  Palmer  et  al.,  Petitioners,  V. 

Stati  or  Texas  et  aL     [No.  635.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  ol  Appeals  for 
the  Fifth  Circuit 

Messrs.  Moorfleld  Storey  and  J.  L.  Thorn- 
dike  for  petitioners. 

Messrs.  T.  W.  Gregory,  R,  T.  Davidson, 
Jewel  P.  Lightfoot  and  0.  W.  Allen  for 
respondents. 

January  0,  1008.    Granted. 


Lawsbnoi  E.  Sexton,  Receiver,  eta,  Peti- 
tioner,   t.    Abmstbono    Cobs    Compaht. 
[No.  642.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
Mr.  William  D.  Guthrie  for  petitioner. 
Messrs.    Herbert    Noble   and   Jama*    B, 

Sloans  for  respondent 
January  8,  1908.    Denied, 
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(MB  U.  8.  US) 

GEORGE  K.  ELDER,  Successor  In  Interest 
to  Samuel  McMillan,  Deceased;  Alice  J. 
McCombe,  Administratrix  of  John  Mc- 
Combe,  Deceased;  and  Rowena  E.  Mc- 
Combe, by  Alice  J.  McCombe,  Her  Next 
Friend,  Plffa.  in  Err., 


eelia  L.  Wsbxer,  Defte.  in  Err. 

Taxes —  state  taxation  of  right  of  pos- 
session  or   mining   claim. 

1.  Lands  of  the  United  State*  are  not 
taxed  In  violation  oE  the  act  of  March  3, 
1S75  (18  Stat,  at  L.  474,  chap.  139),  5  4, 
by  the  imposition,  under  the  authority  of 
Colo.  Laws  18S7.  pp.  340.  341.  of  a  tax  no- 
on the  right  of  possession,  for  mining  pur- 
poses, of  a  lode  mining  claim,  and  the  en- 
forcement of  the  collection  of  such  tax  by 
a  sale  of  such  right  of  possession.* 
Error  to  state  court  —  questions  review- 
able —  effect  or  decision  on  non-Fed- 
eral ground. 

2.  The  question  of  the  validity,  under  the 
due-process-of-Iaw  clause  of  U.  S.  Const., 
1 4th  Amend.,  of  a  tax  sale  made  upon  a 
notice  published  only  in  a  Sunday  news- 
paper, is  not  open  on  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
to  the  highest  court  of  a  state,  whose  de- 
cision upholding  the  tax  title  was  based 
upon  the  grounds  that  a  state  statute  made 
the  tax  deed,  which,  upon  its  face,  was  a  val- 
id instrument,  prima  facie  evidence  of  tht 
sufficiency  of  the  notice,  and  that  posses- 
sion under  such  deed  for  the  prescribed 
period  met  the  requirements  of  the  state 
statute    of    limitations. 


[No.  OS.] 


F'  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Lake  County,  in  that  state,  in  fa- 
vor of  plaintiffs  in  an  action  to  recover  pos- 
session of  an  interest  in  a  lode  mining 
claim,  and  ordered  judgment  for  the  defend- 
ants.   Affirmed. 

See  same  case  below,  37  Colo.  174,  66 
Pac  310. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  It.  Elder  for  plaintiffs  in  er- 


*  'Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The   plaintiffs   in  error   brought   this  ac- 
tion in  a  district  court  of  the  state  of  Colo- 


rado to  recover  from  the  defendants  in  er- 
ror the  possession  of  an  undivided  interest 
in  the  Comatook  lode  mining  claim,  situ- 
ated in  that  state.  Both  parties  claimed 
title  under  Wilhelmina  Qude,  who  was 
agreed  to  hava  been  the  owner  of  the  inter- 
est in  dispute;  the  defendants  under  a  sale 
for  taxes  assessed  upon  her  interest,  madu 
August  6,  1880,  and  a  deed  in  pursuance)  of 
the  sale,  made  August  8,  1802,  and  record- 
ed August  11,  1892;  the  plaintiffs  under  a 
quitclaim  deed  of  her  interest,  mads  April 
S,  18D4,  and  duly  recorded.  The  tax  title 
was  the  earlier,  aud  possession  of  the  Inter- 
est in  dispute  was  held  by  those  claiming 
under  that  title  for  more  than  five  year*, 
which  is  the  period  of  the  statute  of  limita- 
tions of  Colorado  applicable  to  such  a  case. 
The  plaintiffs,  however,  insisted  that  the 
tax  title  was  void,  and  tba  judge  oi  the  trial 
court  so  found,  and  entered  judgment  for 
the  plaintills,  which  was  reversed  by  thn 
supreme  court  of  the  state  and  judgment 
for  the  defendants  ordered.  The  case  is  here 
upon  writ  of  error  to  the  latter  court. 

The  plaintiffs'  contention  i*  that  the  tax„ 
title  was  void  for  two  reasons:  First,  be-w 
cause  the  property  was  not  subject  to«atata» 
taxation,  aa  the  title  to  the  land  was  in  the 
United  States,  and  therefore  the  levy  of  the 
tax  was  s  nullity;  second,  because  the  no- 
tice of  the  sale  for  taxes  was  published 
only  in  a  Sunday  newspaper,  and  therefore 
the  sale  was  a  nullity.  The  further  con- 
tention Is  then  made  that  the  tax  deed,  for 
these  reasons,  was  void,  and  did  not  afford 
color  of  title  sufficient  for  the  purpose  of 
the  statute  of  limitations. 

The  judgment  under  review,  however,  de- 
termined that  the  interest  of  Wilhelmina 
Gude  waa  liable  to  taxation  under  the 
laws  of  the  state,  although  the  land  on 
which  it  waa  located  had  not  been  patented 
to  her  or  entered  for  patent  by  her;  that 
the  possession  wss  the  subject  of  the  as- 
sessment, snd  that  the  right  of  possession 
passed  by  the  tax  sale ;  that  a  tax  deed  waa, 
by  a  state  statute,  prima  facie  evidence 
inter  alts  "that  the  property  wss  duly  and 
lawfully  advertised  for  sale;"  that  the  tax 
deed  was  not  void  upon  its  face,  snd  that 
It  constituted  s  sufficient  color  of  title  to 
satisfy  the  statute  of  limitations;  and,  fi- 
nally, that,  as  this  action  was  not  brought 
within  five  year*  after  the  delivery  of  ths 
tax  deed,  it  waa  barred  by  that  statute, 
which  provided  that  "no  action  for  the  re- 
covery of  land  sold  for  taxes  shall  lie  un- 
less the  same  be  brought  within  five  years 
after  the  execution  and  delivery  of  the  deed 
therefor  by  the  treasurer." 

The  question  for  decision  here  is  only 
whether  this  judgment  denied  to  the  plain- 


s  In  point,  sm  Cent  Dig.  vol.  «.  Taxation,  ||  (I-tf, 
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tiffs  any  Federal  right*  duly  claimed  by 
them  in  the  state  court,  and  we  have  no 
right  to  inquire  further. 

1.  The  title  to  the  land  on  which  this 
milting  claim  was  located  was  in  the  United 
Statu.  It  was  a  part  of  the  public  lands, 
and  although  proceedings  had  been  begun  by 
the  owners  of  the  claim  for  the  acquisition 
of  the  title  to  the  land  by  patent,  they  were 
not  concluded  at  the  time  of  the  assess- 
ment of  the  tax,  and  apparently  no  patent 
has  ever  been  issued.  Obviously  the  land 
was  not  taxable  as  the  property  of  Wil- 
helmina  Gude.  The  act  by  which  the  people 
of  the  territory  of  Colorado  were  enabled 
to  form  a  state  ( |  4  of  act  approved  March 
MS,  1875,  18  Stat  at  L.  474,  chap.  139)  pro- 
*  vided  that  no  taxes 'should  ever  be  imposed 
upon  lands  or  property  of  the  United  States. 
The  claim  of  a  Federal  right  was  based  up- 
on this  statute.  But,  assuming  that  under 
this  statute  a  Federal  question  is  raised, 
then  was  no  taxation  of  the  land  in  the 
ease  at  bar.  A  statute  of  Colorado  author- 
ized the  taxation  of  mining  claims,  whether 
patented  or  entered  for  patent  or  not,  in 
these  words:  "In  case  the  mine  or  mining 
claim  shall  not  be  patented,  or  entered  for 
a  patent,  but  shall  be  assessable  and  tax- 
able under  this  act,  on  account  of  produ- 
cing gross  proceeds,  then,  and  in  that  case, 
the  possession  shall  be  the  subject  of  the 
assessment,  and  if  said  mining  property  be 
sold  for  taxes  levied,  the  sale  for  such  taxes 
shall  pass  the  title  and  right  of  possession 
to  the  purchaser,  under  the  laws  of  Colora- 
do." Laws  1887,  PP.  340,  341,  Mills's  Anno. 
Stat.  ||  3222-3226.  The  construction  of 
this  statute  and  the  conformity  to  it  of 
the  proceedings  of  the  taxing  officials  were 
questions  exclusively  for  the  supreme  court 
of  the  state,  and  we  have  no  authority  to 
review  its  determination  of  them.  That 
court  held  that  what  was  assessed  was  not 
the  land  on  which  the  mining  claim  was 
located,  but  the  claim  itself;  that  is  to  say, 
the  right  of  possession  of  the  land  for  min- 
ing purposes.  It  is  agreed  that  the  Corn- 
stock  lode  was  a  "valid  subsisting  mining 
location,"  and,  at  the  time  of  the  assessment 
of  the  tax,  Wilaelmina  Gude  was  the  owner 
of  the  undivided  interest  in  it  which  is  in 
controversy  here.  Such  an  interest  from  early 
times  has  been  held  to  be  property,  distinct 
from  the  land  itself,  vendible,  inheritable, 
and  taxable.  Forbes  t.  Gracey,  94  U.  S. 
762,  24  L.  ed.  313;  Belk  v.  Meagher,  104 
U.  B.  279,  283,  28  L.  ed.  73S,  737;  Manuel 
t.  Wolff,  152  U.  3.  505,  610,  38  L.  ed.  532, 
534,  14  Snp.  Ct.  Rep.  SGI;  St.  Louis  Min. 
A  Mill.  Co.  t.  Montana  Min.  Co.  171  U.  & 
850,  055,  43  L.  ed.  320,  822,  19  Sup.  Ct.  Rep. 
61;  1  Lindley,  Mines,  S3  633  to  542,  in- 
clusive.    The  state,  therefore,  had  the  pow- 


er to  tax  this  interest  in  the  mining  claim 
and  enforce  the  collection  of  the  tax  by 
sale.  The  tax  deed  conveyed  merely  the 
right  of  possession  and  affected  no  interest 
of  the  United  States. 

2.  The  tax  deed  under  which  the  defend-  _ 
ant  in  error  Wood  claims  title  was  executed™ 
in  pursuance  of  a  sale  made  upon* a  notice* 
published  only  in  a  Sunday  newspaper. 
This  fact  does  not  appear  from  the  deed  it- 
self, as  an  analogous  infirmity  appeared  in 
the  tax  deed  Ufore  the  court  in  Redfield 
v.  Parks,  132  U.  S.  239,  33  L.  ed.  327,  10 
Sup.  Ct.  Rep.  83.  The  deed  upon  its  face 
was  a  valid  instrument,  and  could  be  im- 
peached only  by  evidence  aliunde.  The 
state  court  did  not  deem  it  necessary  to 
consider  whether  such  a  notice  was  suffi- 
cient, because  it  held  that  a  state  statute 
made  such  a  deed  prima  facie  evidence  of 
the  sufficiency  of  the  notice,  and  that  pos- 
session under  such  a  deed  for  the  prescribed 
period  met  the  requirements  of  the  stats 
statute  of  limitations.  The  decision  there- 
fore did  not  reach  the  only  Federal  question 
which  can  be  imagined  with  respect  to  this 
part  of  the  case,  namely,  that  a  sale  upon 
such  a  notice  was  wanting  in  due  process 
of  law,  but  rested  upon  entirely  adequate 
grounds  of  a  non-Federal  nature.  Whether 
the  decision  of  the  question  of  state  law 
was  right  or  wrong,  we  may  not  consider. 
It  is  enough  that  the  judgment  proceeded 
solely  upon  the  state  law,  and  that  the  stats 
law  was  adequate  to  dispose  of  the  ease 
without  reaching  any  Federal  question. 
Loathe  v.  Thomas  (November  II,  1907),  207 
U.  S.  93,  ante,  30,  28  Sup.  CL  Rep.  30. 
We  need  not,  therefore,  consider  whether 
this  Federal  question  was  properly  raised  in 
the  court  below,  or  whether  a  sale  upon 
such  a  notice  would  be  a  denial  of  due 
process  of  law,  in  violation  of  the  14th 
Amendment  of  the  Constitution. 

The  plaintiffs  In  error  have  shown  no 
violation  of  Federal  right,  and  the  judg- 
ment of  the  Supreme  Court  of  Colorado  is 
affirmed. 


A.  GRAF  DISTILLING  COMPANY. 

Internal  revenue— forfeiture— grounds. 
1.  The  sale  of  a  barrel  of  whisky  to  which 
has  been  added,  after  such  barrel  has  been 
properly  stamped  by  a  revenue  officer,  burnt 
sugar,  or  caramel,  as  coloring  matter,  does 
not  authorize  the  seizure  ana  forfeiture  to 
the  United  States  provided  for  by  U.  S. 
Rev.  Stat.  I  34GG,  U.  B.  Camp.  Stat.  1901, 
p.  2279,  when  a  barrel  or  other  package  con- 
tains anything  else  at  the  time  of  sale  thai 
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the  contents  which  were  therein  when  law- 
fully stamped. 

Internal  revenue— forfeiture— grounds. 
2.  Substances  which  are  not  in  themselves 
taxable  under  the  laws  of  the  United  States 
are  not  embraced  in  the  words  "anything 
else,"  as  used  in  U.  S.  Rot.  Stat,  f  3455, 
U.  S.  Comp.  Stat.  1001,  p.  £279,  providing 
for  a  seizure,  forfeiture,  and  penalty  for 
selling  packages  which  contain,  at  the  time 
of  sale,  anything  else  than  the  contents 
when  the  same  were  lawfully  stamped  by  a 
revenue  officer,  even  where  there  is  no  in- 
tent to  defraud,  and  for  a  much  heavier 
penalty  where  there  is  such  fraudulent  in- 
tent 

[No.  24.] 

(Argued  December  16,  1907.     Decided  Jan- 
uary 27.  1908. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeal!  for 
the  Eighth  Circuit,  presenting  questions  as 
to  whether  the  addition  of  burnt  sugar,  or 
caramel,  before  sale,  to  a  barrel  of  whisky 
which  has  been  stamped  by  a  revenue  officer, 
authorizes  a  seizure  and  forfeiture,  and 
whether  the  phrase  "anything  else,"  as  used 
in  the  statute  providing  for  such  seizure 
and  forfeiture,  includes  substances  that  are 
not  in  themselves  taxable.  Both  questions 
answered  in  the  negative, 

*  *  Statement  by  Mr.  Justice  Peckham: 
This  case  comes  here  on  a  certificate  from 
the  United  States  circuit  court  of  appeals 
for  the  eighth  circuit.  The  proceeding  was 
commenced  in  the  district  court  of  the 
United  States  for  the  eastern  district  of 
Missouri,  January  4,  1905,  by  the  United 
States  district  attorney  for  that  district, 
who  filed  therein  an  amended  information, 
praying  for  a  decree  of  forfeiture,  condem- 
nation, and  sale  of  three  barrels  of  whisky, 
which  had  theretofore  beee  seized  by  the 
collector  of  internal  revenue  and  were  still 
In  his  possession  and  custody. 

The  sole  ground  for  the  seizure  and  for- 
feiture averred  in  the  information  is  con- 
tained in  the  following  paragraph  thereof, 
as  certified  by  the  circuit  court  of  appeals: 
"That  prior  to  the  times  of  said  seizure 
of  said  barrels  and  packages,  they,  and  each 
of  them,  had  been  purchased  and  received 
by  A.  Graf  &  Company,  they  then  being 
stamped,  branded,  and  marked  so  as  to 
show  that  the  contents  thereof  were  distilled 
spirits  of  a  certain  proof,  which  had  before 
then  been  duly  inspected  by  an  officer  of  the 
revenue,  to  wit,  a  United  States  gauger. 
Hat  afterwards,  and  before  said  seizure, 
said  barrels  and  packages,  and  each  of 
them,  and  the  contents  therein  then  con- 
tained, were  sold  to  divers  persons,  each  of 
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the  barrels  and  packages  at  the  time  of  the 
sales  last  aforesaid  containing  things  els* 
than  the  contents  which  were  therein  when 
said  barrels  and  packages  were  so  lawfully 
stamped,  branded,  and  marked  by  said  of' 
fleer  of  the  revenue,  as  aforesaid,  to  wit, 
burnt  sugar,  commonly  called  caramel, 
which  had  been  added  to  and  placed  in  said 
spirits  before  said  last-mentioned  sales 
thereof,  fn  violation  of  I  3455  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
Stat.  1901,  p.  2279),  whereby  and  by  force 
of  said  statute  said  barrels  and  packages 
and  all  the  contents  thereof  became  and  aree 
forfeited  to  the  United  States."  » 

•The  claimant,  A.  Graf  Distilling  Com-» 
pany,  demurred  to  the  information  on  the 
ground  that  it  was  insufficient  in  law  to  au- 
thorize a  decree  of  forfeiture. 

The  demurrer  was  sustained  by  the  dis- 
trict court,  and,  the  United  States  declining 
to  plead  further,  it  was  adjudged  that  th» 
barrels  of  whisky  be  restored  to  the  claim- 
ant 

The  ground  of  the  decision  of  the  district 
court  was  that  the  purpose  of  I  3455  of  the 
Revised  Statutes  is  to  prevent  the  disposi- 
tion of  packages  stamped,  branded,  or 
marked,  when  empty,  or  when  containing  a 
taxable  substance  other  than  the  content* 
which  were  therein  when  they  were  so  law- 
fully stamped,  branded,  or  marked  by  an 
officer  of  the  revenue;  and  that  burnt  sugar, 
or  caramel,  not  being  taxable,  is  not  within 
the  meaning  of  the  phrase  "anything  else," 
as  contained  in  the  section  referred  to. 

The  circuit  court  of  appeals,  in  order  to 
a  correct  determination  of  the  cause,  desired 
the  instruction  of  this  court  upon  the  fol- 
lowing questions: 

"1.  Does  the  sale  of  a  barrel  of  whisky, 
stamped,  branded,  and  marked  so  as  to  show 
that  the  contents  have  been  duly  inspected, 
and  that  the  tax  thereon  has  been  paid,  into 
which  burnt  sugar,  or  caramel,  has  been  In- 
troduced after  such  stamping,  branding,  and 
marking  by  an  officer  of  the  revenue,  au- 
thorize a  seizure  and  forfeiture  thereof  to 
the  United  States  under  the  provisions  of 
|  3455  of  the  Revised  Statutes  of  the  United 
States? 

"2.  Does  the  phrase  'anything  else,'  as 
tmployed  in  |  3455  of  the  Revised  Statutes, 
include  substances  that  are  not  in  them- 
selves taxable  under  the  taws  of  the  United 
States  I" 

Section  3455  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  2279),  under  which 
the  seizure  of  the  whisky  was  made,  is  set 
forth  in  the  margint 


|uec.  3455.  Whenever  any  person  sells, 
gives,  purchases,  or  receives  any  box,  bar- 
rel, beg,  vessel,  package,  wrapper,  cover,  or 
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Assistant  Attorney  General  Cooler  for 
the  United  States. 

Mr.    Warwick    H.    Hough    for    the    A. 
gGnf  Distilling  Company. 

*  *Mr.  Justice  Pectham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Other  phases  of  thli  controversy  have 
appeared  in  the  courte  below  and  are  re- 
ported in  125  Fed.  32,  and  S3  C.  C.  A.  283, 
129  Fed.  829.  After  the  reversal  of  the 
judgment  of  forfeiture  and  the  granting  of 
a  new  trial  by  the  circuit  court  of  appeals, 
aa  disclosed  by  those  reports,  the  informa- 
tion waa  amended  by  making  the  allegations 
^  contained  In  the  foregoing  statement,  and 
9  the  original  averment  aa  to  placing  other 

•  distilled  spirit*  of  a  different  quality  in  the 
barrels  after  being  stamped  is  not  before  us. 

We  are  here  called  upon  to  determine 
what  Is  the  proper  construction  of  the  lan- 
guage of  the  statute  when  it  speaks  of  sell- 
ing  a  barrel  and  its  contents  after  it  has 
been  properly  stamped,  and  which,  at  the 
time  of  sale,  contained  anything  else  than 
the  content*  which  were  therein  when  the 
barrel  was  stamped  by  the  revenue  officer. 
Does)  the  addition,  after  such  stamping, 
of  burnt  sugar,  or  caramel,  placed  in  the 
barrel  for  the  sole  purpose  of  coloring  the 
contents  (In  this  ease  whisky),  and  without 
Intent  to  defraud  the  revenue  or  any  per- 
son, render  the  seller  liable  to  the  penalty 
provided  by  the  statute,  and  the  barrel  and 
its  contents  liable  to  forfeiture!  nils  col- 
oring matter  was  not  itself  taxable.  There 
Is  no  charge  that  It  Is  unhealthy,  and  It  is 
plain  that  Its  use  defrauds  no  one,  within 
the  legal  meaning  of  that  term.  The  stat- 
ute is  not  a  health  law,  nor  1*  its  purpose 
to  prevent  the  coloring  of  whisky  before  Its 
sale  to  the  consumer.  The  matter,  which 
waa  added  to  the  contents  of  the  barrel, 
after  it  was  stamped  and  branded,  did  not 

envelope  of  any  kind,  stamped,  branded,  or 
marked  in  any  way  so  as  to  show  that  the 
contents  or  intended  contents  thereof  have 
been  duly  inspected,  or  that  the  tax  thereon 
has  been  paid,  or  that  any  provision  of  the 
internal  revenue  laws  has  been  complied 
with,  whether  such  stamping,  branding,  or 
marking  may  have  been  a  duly  authorised 
act  or  may  be  false  and  counterfeit,  or 
otherwise  without  authority  of  law,  said 
box,  barrel,  bag.  Teasel,  package,  wrapper, 
cover,  or  envelope  being  empty,  or  contain- 
ing anything  else  than  the  contents  which 
were  therein  when  said  articles  had  been  so 
lawfully  stamped,  branded,  or  marked  by 
aa  officer  of  the  revenue,  be  shall  be  liable 
to  a  penalty  of  not  less  than  fifty  nor  more 
than  five  hundred  dollars.  And  every  per- 
son who  makes,  manufactures,  or  produces 


increase  or  decrease  the  amount  of  the  tax 
otherwise  payable  on  the  spirits  so  colored. 
The  government,  however,  contends  tliat 
It  is  wholly  immaterial  whether  the  color- 
ing matter  added  is  not  itself  taxable;  it  is, 
within  the  terms  of  the  statute,  something 
"else  than  the  contents  which  were"  in  the 
barrel  when  it  waa  lawfully  stamped  by  the 
officer  of  the  revenue;  and.  If  the  person 
who  adds  the  coloring  matter  subsequently 
sells  the  barrel  and  contents,  such  act  sub- 
jects them  to  forfeiture,  and  renders  the 
person  making  the  sale  subject  to  the  pen- 
alty named  in  the  first  part  of  the  section. 
The  counsel  for  the  government  insists  that 
there  Is  no  room  for  construction  other  than 
such  aa  the  plain  language  of  the  statute 
calls  for;  and  It  is  contended  that  to  hold 
otherwise  destroys  the  statute  and  opens 
the  door  to  fraud  which  is  not  easy  to  de- 
tect, and  which  the  statute  was  intended  to 
prevent.  In  a  very  careful  review  of  theg 
various  provisions  of  the  Internal  revenue  f; 
statute,  counsel  *  for  the  government  has  * 
called  attention  to  many  acts  which  are  for- 
bidden and  which  would  seem  to  be  inno- 
cent, but  which  were,  nevertheless,  thought 
to  bo  of  such  a  character  as  to  open  the 
door  for  fraud  upon  the  revenue,  and  hence 
It  Is  argued  that  this  addition  of  coloring 
matter  was  an  act  which  although  it  might 
seem  to  be  Innocent  In  itself,  yet  neverthe- 
less comes  within  the  plain  prohibition  of 
this  section,  and  effect  must  be  given  to  that 
prohibition,  because  it  may  tend  to  pre- 
vent some  subsequent  fraud,  however  harsh 
or  unreasonable  the  provision  might  other- 
wise seem  to  be.  We  must  first,  however, 
be  satisfied  that  this  alleged  total,  absolute, 
and  unconditional  prohibition  was  the  real 
intention  of  Congress,  to  be  gathered  from 
the  language  of  the  section  when  read  in 
connection  with  the  language  of  the  whole 
statute.  There  is  no  doubt  that  many  ol 
its  provisions  are  harsh  beyond  anything 
known    heretofore    in   our   history    (United 

any  box,  barrel,  bag,  vessel,  package,  wrap- 
per, cover,  or  envelope,  stamped,  branded, 
or  marked,  as  above  described,  or  stamps, 
brands,  or  marks  the  same,  as  hereinbefore 
recited,  shall  be  liable  to  penalty  as  before 
provided  in  this  section.  And  every  person 
who  violates  the  foregoing  provisions  of  this 
section,  with  intent  to  defraud  the  revenue, 
or  to  defraud  any  person,  shall  be  liable  to 
a  fine  of  not  less  than  one  thousand  nor 
more  than  five  thousand  dollars,  or  to  Im-  , 
prisonment  for  not  less  than  six  months  nor 
more  than  five  years,  or  to  both,  at  the  dis- 
cretion of  the  court.  And  all  articles  sold, 
given,  purchased,  received,  made,  manufac- 
tured, produced,  branded,  stamped,  or 
marked  in  violation  of  the  provisions  of  this 
section,  and  all  their  contents,  shall  be  for- 
feited to  the  United  States. 
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States  t.  Ulrici,  3  DHL  5S2,  539,  Fed.  Caa. 
No.  16,694),  and  yet  we  cannot  persuade 
ourselves  that  the  act  proved  in  thin  ewe 
come*  within  the  law. 

The  section  la  one  of  many  dealing  with 
the  subject  of  collecting  a  revenue  from  the 
taxation  of  the  article*  therein  mentioned 
and  in  the  manner  therein  provided.  The 
aim  of  the  whole  statute  ie  to  make  all  of 
the  taxable  article*  actually  pay  the  tax, 
and  to  that  end  it  prohibits  those  acta 
which  might  possibly  lead  to  an  evasion  of 
the  payment  of  the  tax  due  upon  any  tax- 
able article.  When,  therefore,  In  the  course 
of  the  many  provisions  for  collecting  the 
tax  and  for  preventing  any  evasion  of  its 
due  payment  the  statute  prohibits  the  pat- 
ting of  anything  else  in  the  barrel  or  pack- 
age, etc,  after  it  has  been  branded  or 
stamped,  it  seems  to  us  the  natural  mean- 
ing of  the  language  limits  the  addition  to 
anything  of  a  taxable  nature,  and  does  not 
Include  an  article  which  is  not  taxable,  ie 
wholly  harmless,  and  added  for  a  purpose 
not  illegal  or  is  itself  improper. 

We  concur,  of  course,  in  the  rule  which 
has  been  upheld  in  this  court,  that  a  stat- 
_uto  like  this  one,  for  the  raising  ofareve- 
g  nne,  even  when  accompanied  by  provisions 
•  of  a  very'highly  penal  nature,  is  still  to 
be  construed  as  a  whole  and  in  a  fair  and 
reasonable  manner,  and  not  strictly  in  favor 
of  a  defendant.  United  States  t.  6towell, 
1S3  U.  S.  1,  33  L.  ed.  655,  10  Sup.  Ct.  Rep. 
844.  Construed  under  this  rule,  wo  are 
unable  to  conclude  that  the  section  applies 
to  this  ease.  The  language  used,  when  con- 
sidered in  connection  with  the  whole  stat- 
ute, is  not  bo  plain  as  to  preclude  tbe  ap- 
plication of  those  general  rules  of  construc- 
tion of  statutes  which  frequently  Interpret 
language  In  accordance  with  what  seems 
to  be  the  real  meaning  of  the  legislature, 
although  not  in  exact  and  literal  obedience 
to  the  wording  of  the  law. 

We  do  not  think  that  the  opportunities 
for  perpetrating  a  fraud  upon  the  revenue 
are  in  any  way  extended  by  reason  of  the 
addition  in  question.  A  liquor  dealer  hav- 
ing a  properly  stamped  barrel  in  his  pos- 
session might  violate  the  law  and  empty 
the  contents  of  the  barrel  without  destroy- 
ing the  stamps,  and  might  then  dispose  of 
the  barrel,  so  stamped,  to  an  illicit  dis- 
tiller, who  might  then  endeavor  to  perpe- 
trate a  fraud  upon  the  revenue  by  filling 
the  barrel  with  nontax-paid  spirits,  but  we 
do  not  see  that  the  prior  addition,  as  men- 
tioned, of  coloring  matter  to  the  contents  of 
the  barrel,  would  aid  him  in  his  attempt, 
nor  would  the  absence  of  such  matter  tend 
in  any  degree  to  its  prevention  or  detection. 
It  I*  not  the   coloring   matter   which   was 


added  to  the  contents  of  the  barrel  before 
they  were  emptied  that  would,  in  such  case, 
aid  the  attempted  fraud,  for  such  coloring 
matter  would  probably  have  been  emptied 
with  the  other  contents  of  the  barrel.  The 
opportunities  for  fraud  commenced  at  the 
time  the  liquor  dealer  emptied  the  contents 
of  the  barrel  without  destroying  the  stamp, 
and  that  opportunity  was  not  in  tho  slight- 
est degree  affected  by  the  addition,  and  the 
attempted  fraud  of  the  distiller  is  not  made 
more  easy  of  accomplishment  because  of 
such  addition.  We  cannot  see,  therefore, 
that  any  reasonable  purpose  could  be  at- 
tributed to  CongTess  in  prohibiting  an  ad- 
dition, such  as  is  charged  in  this  case,  and  (_ 
we  cannot  construe  the  section  on  the  mls-e 
taken  theory  that,  though  the  act  was*reaI-» 
ly  innocent,  yet  it  might  aid  in  the  evasion 
of  payment  of  some  portion  of  a  tax,  and 
hence  must  be  regarded  as  prohibited. 

The  statute  in  question,  although  there 
lias  been  no  intent  to  defraud,  makes  a  per- 
son violating  it  liable  to  the  lighter  penalty, 
while,  If  the  intent  to  defraud  be  alleged, 
the  article  1*  still  liable  to  forfeiture  and 
the  person  may  be  fined  a  much  larger  sum 
and  also  imprisoned.  On  this  ground  it  is 
contended  the  statute  is  intended  to  meet 
just  such  a  case  as  the  one  before  us,  where 
there  was  no  intent  to  defraud  and  where 
there  was  no  addition  of  anything  which 
was  itself  taxable,  but  where,  nevertheless, 
something  else  bad  been  added  after  the 
stamping  and  branding,  which  was  not  a 
part  of  the  contents  of  the  barrel  when  it 
was  so  stamped.  It  is  therefore  urged  that, 
as  the  section  provide*  for  a  forfeiture  of 
the  article  and  a  fine  upon  the  person  guilty 
of  the  addition,  even  when  no  intent  to 
defraud  ie  alleged  or  proved,  it  emasculates 
the  section  to  hold  that  the  addition  must 
be  something  which  is  Itself  taxable.  We 
do  not  think  so.  When  there  has  been  an 
addition  of  anything  that  was  taxable,  th* 
statute  applies,  although  there  was  no  in- 
tention to  defraud;  while,  if  there  were 
such  intention,  a  much  heavier  penalty  is 
imposed.  The  two  portions  of  the  section 
are  distinct,  and  each  may  be  enforced,  how- 
ever harsh  the  first  may  appear  to  be, 
when  imposed  in  a  case  where  the  action 
was  really  without  any  intention  to  de- 
fraud the  revenue  or  any  person. 

It  has  been  held  under  other  sections  of 
this  act,  somewhat  similar,  that  the  addi- 
tion of  water  to  the  contents  of  a  barrel 
or  package  is  no  ground  of  forfeiture.  We 
do  not  say  that  the  language  is  exactly  tho 
same,  but  only  that  it  is  somewhat  similar. 
United  States  v.  32  Barrel*  of  Distilled 
Spirits,  6  Fed.  168;  3  Packages  of  Distilled 
Spirit*,  14  Fed.  669;  United  States  v.  Bar- 
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denheler,  40  Ted.  849,  848;  United  States 
ex  rel.  United  Stated  Attorney  t.  9  Casks 
&  Packages  of  Distilled  Spirits,  SI  Fed.  191. 

a,  Reference  la  made  to  them   in  the  opinion 

§  in  this  cue  fat  I2S  Fed.  supra. 

*  "We  think  the  reasonable  construction  of 
this  statute  requires  that  the  questions  sub- 
mitted should  be  answered  in  the  negative. 
It  will  be  so  certified. 


(20S  U.  S.  JOB) 

PENN    REFINING    COMPANY,    limited, 
Plff.  in  Err., 

WESTERN  NEW  YORK  k  PENNSYLVA- 
NIA RAILROAD  COMPANY  and  Samuel 
O.  De  Course;,  Receiver  thereof,  Western 


criminating  against  shippers 
reU  from  the  Pennsylvania  oil  fields  to 
Purth  Amboy,  New  Jersey,  because  they 
charge  for  toe  barrel  package  without  mak- 
ing s>  corresponding  charge  upon  ship- 
ments in  tank  oars  owned  by  those  shippers 
who  can  afford  to  build  and  furnish  them, 
the  carriers  having  none  of  their  own,  where 
the  transportation  by  tank  cars  is  more  re- 
munerative to  the  carriers  than  the  trans- 
portation by  barrels,  and  the  barrel  ship- 
pers have  made  no  demand  for  tank  cars, 
and  cannot  use  them  economically  for  ship- 
ments to  Perth  Amboy,  on  account  of  the 
lack    of    facilities    for    unloading    at   that 

Connecting     carriers  —  discriminating 

2.  A  connecting  carrier  which  takes  the 
ear*  as  they  are  delivered  to  it  by  the 
initial  carrier  is  not  liable  for  a  discrimina- 
tion in  favor  of  shippers  of  oil  in  tank 
cars  and  against  shippers  of  oil  in  barrels 
which  may  be  practised  by  the  initial  car- 
rier, merely  because  such  connecting  car- 
rier has  participated  in  the  adoption  of  a 
joint  through  rate  for  barrel  shipments 
which  is,  in  itself,  reasonable,  although,  by 
the  act  of  February  4,  188T  (24  Stat,  at  L. 
379,  chap.  104),  I  8,  a  carrier  which  "shall 
do,  cause  to  be  done,  or  permit  to  be  done, 
any  act,  matter,  or  thing  in  this  act  pro- 
hibited or  declared  to  be  unlawful,"  shall 
be  liable  to  the  full  amount  of  the  damages 
sustained  by  one  injured  thereby. t 

[No.  27.J 
Argued  October  18,  21,  1907.    Decided  Jan- 
uary 27,  1908. 

r  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  reversing  a  judgment 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Pennsylvania,  In  favor  of  plaintiff, 


in  an  action  against  Interstate  carrier*  to 
recover  the  amount  of  money  reparation 
directed  by  the  Interstate  Commerce  Com- 
mission.    Affirmed. 

See  same  case  below,  70  C.  C.  A.  23,  137 
Fed.  343. 

Statement  by  Mr.  Justice  Peekham: 
The  plaintiff  in  error,  who  was  plaintiff 
below,  seeks  to  review  a  judgment  of  the 
circuit  court  of  appeals  for  the  third  cir- 
cuit (70  C.  C.  A.  23,  137  Fed.  343),  re- 
versing absolutely  and  without  allowing  a 
writ  of  venire  facias  de  novo,  the  judgment 
of  the  circuit  court  of  the  United  States? 
for  the  western  distriet.of  Pennsylvania  In? 
favor  of  the  plaintiff  company  for  $8,579, 
with  interest  from  May  15,  18S4;  in  all, 
$12,706.92.  This  sum  was  made  up  of  the 
charge  of  14  cents  for  the  weight  of  the 
barrel  in  which  oil  was  transported  to  Perth 
Amboy  from  the  Pennsylvania  oil  fields, 
from  September  3,  1888,  the  time  when  such 
charge  commenced,  to  May  IS,  1894,  the 
time  when  the  hearing  on  the  claims  was 
had  before  the  Interstate  Commerce  Com- 


The  proceeding  resulting  In  the  petition 
herein  to  the  circuit  court  was  originally 
commenced  before  the  Interstate  Commerce 
Commission,  and  thereafter  conducted  pur- 
suant to  SI  13  to  Id  of  the  act  creating  the 
Commission  (24  Stat,  at  L.  379,  384,  chap. 
104),  as  amended  by  the  act  of  1889  (29 
Stat,  at  L.  80S,  859.  chap.  382,  U.  S.  Comp. 
Stat.  1901,  p.  3165),  to  obtain  relief  from 
certain  alleged  Illegal  practices  of  the  rail- 
road companies  in  the  way  of  overcharges 
for  the  transportation  of  oil  for  the  com- 
plainants in  the  petition,  and  to  obtain  rep- 
aration therefor. 

Three  substantially  contemporaneous,  yet 
also  separate,  petitions,  were  filed  with  the 
Commission,  two  on  the  4th  of  December, 
1888,  and  one  on  the  30th  of  January,  1880, 
by  the  Independent  Refiners'  Association  of 
Titusville,  Pennsylvania,  and  the  Independ- 
ent Refiners'  Association  of  Oil  City,  Penn- 
sylvania, against  several  railroad  compa- 
nies. The  petitioners  were  associations  of 
some  sixteen  separate  refining  companies, 
operating  distinct  and  separate  works  in 
the  oil  regions  of  Pennsylvania,  near  the 
city  of  Titusville  or  Oil  City. 

The  petitions  were  filed  for  the  purpose 
of  obtaining  relief  from  certain  charges 
made  by  the  defendant  companies  against 
the  petitioners  for  the  transportation  of 
their  oil  from  those  oil  fields  to  tidewater 
in  New  Jersey,  and  specially  to  Perth  Am- 
boy, in  that  state,  and  described  as  a  point 
in  New  York  harbor,  and  also  to  Boston 
and  point*  in  that  vicinity.    Their  petition 
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0  Ml«tiny  to  the  charges  for  transportation 
jj  to  Perth  Amboy  Is  alone  involved  here. 

•  -The  ground  of  complaint  in  that  petition 
«m  that  the  railroads  who  were  therein  made 
defendants,  viz.,  the  Western  New  York  k 
Pennsylvania  and  the  Lehigh  Valley, 
charged  88  cent*  per  barrel  of  oil,  which 
was  alleged  to  be  an  excessive,  unjust,  and 
unreasonably  high  rate  for  the  transporta- 
tion of  oil  to  Perth  Amboy. 

There  was  no  complaint  in  the  petition  of 
the  failure  of  defendants  to  furnish  tank 
sua  for  the  petitioners  for  the  transporta- 
tion of  their  oil  to  Perth  Amboy.  There 
was  no  averment  of  unfairness  of  the  rates 
as  between  barrel  and  tank  oil.  Nor 
there  any  averment  that  the  defendants,  by 
their  custom  of  charging  for  the  gross 
weight  of  the  oil  and  barrels,  were  givi)  _ 
preferential  rate  to  the  tank  shippers  as 
sgainst  the  barrel  shipments  made  by  plaii 
tiffs.  It  wss  only  alleged  that  the  rate  for 
the  transportation  of  oil  to  Perth  Amboy 
was  unreasonably  high  at  88  cents  per  bar- 
rel, the  weight  of  the  barrel  being  included 
and  charged  for  therein.  The  averments  in 
the  petition,  that  plaintiffs  were  subjected 
to  undue  prejudice  and  that  an  undue  ad- 
vantage was  given  their  competitors  in  busi- 
ness, among  others  the  Standard  Oil  Trust, 
had  no  relation  to  discrimination  arising 
from  a  charge  for  the  weight  of  the  barrel, 
but  was  connected  with  the  averment  that 
the  charge  of  08  cents  for  the  carriage  of 
the  oil  was  exoessiTe,  and  hence  worked  a 
disadvantage  to  the  plaintiffs  and  gave  an 
unreasonable  preference  to  the  competitors 
in  plaintiffs'  business. 

The  prayer  of  the  petition  was  that  the 
Commission  direct  the  defendants  to  cease 
their  unlawful  acts,  etc 

The  evidence  was  taken  before  the  Com- 
mission in  the  three  cases,  with  the  under- 
standing it  should  be  applied  to  each  or  all 
the  cases,  so  far  as  applicable  therein. 

It  appears  by  the  evidence  before  the  Com- 
mission that  the  charge  of  14  cents  per  bar- 
rel (in  addition  to  62  cents  for  its  contents) 
for  the  transportation  thereof  to  Perth  Am- 
H  boy  commenced  about  September,  1888,  and 
jj  prior  to  that  the  charge  had  been  62  cents 

•  for  the  oil  and  the  barrel.  'There  had  been 
some  reasons  alleged  on  account  of  which 
the  charge  had  been  limited  to  the  total  of 
62  cents  before  September,  1S83.  Perth  Am- 
boy was  the  station  to  which  all  the  peti- 
tioners In  ths  proceedings  before  the  Com- 
mission, applicable  to  that  port,  had  con- 
signed their  oil  for  export,  and  that  station 
had  no  conveniences  for  unloading  in  bulk 
the  oil  which  was  brought  there  in  tank 
ears.  Not  one  ear  in  a  hundred  waa  a  tank 
ear.  The  trade  demand  at  that  point  was 
for  oil  in  barrels,  and  ths  ocean  shipments 


therefrom  by  the  petitioners  were  also  made 
in  barrels,  as  there  were  no  vessels  from 
that  port  carrying  oil  in  bulk.  Borne  of  the 
petitioners  in  the  proceedings  before  the 
Commission  owned  tank  can,  but  did  not 
use  them  tor  the  Perth  Amboy  port  for  the 
above  reasons.  Oil  which  came  to  Perth 
Amboy,  intended  for  export,  if  it  arrived 
in  tank  cars,  had  to  be  there  unloaded  and 
filled  in  barrels  before  It  could  be  loaded 
on  ships.  The  petitioners,  Including  the 
plaintiffs,  therefore,  had  no  use  for  tank 
cars  to  that  point-  The  Lehigh  Valley  road 
did  not  own  tank  ears,  nor  did  any  of  the 
other  railroad  companies  to  any  material 
extant,  except  the  Pennsylvania  Railroad, 
which  Is  not  a  party  to  this  proceeding. 
The  charges  for  transportation  of  oil  in 
tank  cars  did  not  include  any  charge  exoept 
for  the  oil.  In  the  transportation  of  the 
oil  to  Perth  Amboy  via  Buffalo  the  initial 
carrier  was  the  Western  New  York  &  Penn- 
sylvania Railroad  Company,  the  Lehigh 
Valley  Railroad  Company  taking  the  oil  a* 
delivered  to  them  in  barrels  in  oars  at  Buf- 
falo, New  York,  and  transporting  it  to  Perth 
Amboy,  the  plaintiffs  paying  therefor  a  joint 
through  rate,  amounting  to  86  cents  per 
barrel,  including  the  barrel.  The  defend' 
anta  had  established  tide  Joint  through  rate. 
The  tank  ears  that  were  used  by  others  for 
transportation  to  other  places  than  Perth 
Amboy  were  rented  from  the  owners,  who 
were  also  shippers  of  the  oil,  to  ths  railroad 
companies,  who  paid  the  owners  for  the  us* 
of  sneh  tank  ears  a  certain  sum,  determined 
by  the  miles  run.  Those  oars  were  used 
exclusively  for  the  transportation  of  the  oil. 
of  the  owners  of  the  cars.  £ 

•  The  Commission  ordered  the  defendants* 
to  cease  and  desist  from  charging  or  col- 
lecting any  rate  or  sum  for  the  transporta- 
tion of  the  barrel  package  on  shipments  of 
oil  in  barrels  over  (heir  respective  roads  or 
lines  from  the  oil  regions  of  western  Penn- 
sylvania to  New  York  and  New  York  har- 
bor points,  or,  on  reasonable  notice,  prompt- 
ly furnish  tank  ears  to  complainants  and 
others  who  may  apply  therefor  for  the  pur- 
pose of  loading  and  shipping  oil  therein  to 
sneh  New  York  harbor  points  as  the  shipper 
may  direct;  and  that  said  defendants  notify 
the  publie  accordingly  by  publication  in 
their  tariff  of  rates  and  charges,  pursuant 
to  the  provisions  of  I  8  of  the  set  to  regu- 
late commerce.  It  was  also  ordered  that  the 
rato  OB  shipments  of  oil,  both  in  tanks  and 
in  barrels,  over  said  roads,  should  be  the 
same,  and  the  said  sate  from  said  oil  re- 
gions to  New  York  points  should  not  exceed 
lay,  cents  par  hundred  pounds.  Tim  de- 
fendants were  also  required  "to  refund  to 
the  several  parties  legally  entitled  thereto, 
within  sixty  day*  alter  notice  of  this  de- 
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all  sums  received  by  them  for  transportation 
over  their  rood*  of  the  barrel  package,  on 
shipment*  of  oil  In  barrels,  uAm  the  use  of 
tank  oar*  had  not  hot*  open  to  thippert  tm- 
pariiaUy,  and  (A*  tMppor  claiming  repara- 
tion ha*  been  tAcrvby  'deprived  of  their  use." 
In  its  opinion,  covering,  so  far  M  appli- 
cable, the  three  cases,  the  Commission  said 
that  the  unlawful  diserimi nation  regarding 
the  charge,  of  14  centa  for  the  barrel  pack- 
age, in  addition  to  the  62  cents  for  the  car- 
riage of  the  oil  per  barrel,  as  again* t  52 
cents  per  barrel  by  tank  can,  without  any 
charge  for  the  package,  lay  in  the  fact  that 
the  choice  waa  not  open  generally  to  ship- 
pers, and  that  the  ease  waa  one  where  both 
modes  of  transportation  are  employed  by 
the  carrier,  and  the  use  of  one,  the  tank 
oars,  ii  not  open  to  shipper*  impartially, 
but  is  practically  limited  to  one  class  of 
shippers,  and  that  the  charge  for  the  bar- 
rel package  in  barrel  shipments,  in  the 
N  absence  of  a  corresponding  charge  on 
jj  tank  shipments,  resulted  in  a  greater 
"east  of  transportation  to  the 'shipper  in 
barrel*  on  like  quantities  of  oil,  be- 
tween like  points  of  shipment  and  destina- 
tion, than  to  the  tank  shipper,  and  that  it 
was  on  unjust  discrimination,  subjecting  the 
barrel  shipper  to  an  unreasonable  disadvan- 
tage, and  giving  the  tank  shipper  an  undue 
advantage,  and  that  no  circumstances  and 
conditions  had  been  disclosed  by  the  evi- 
dence in  these  coses  authorizing  such  dis- 
crimination by  any  of  the  defendant  car- 
riers. 

The  order  of  the  Commission  was  filed 
November  14,  18B2,  and  the  proceeding* 
were  kept  open  for  the  purpose  of  ascer- 
taining the  amounts  which  were  due  the 
parties  plaintiff  on  the  theory  adopted  by 
the  Commission. 

The  defendants  did  not  comply  with  the 
order,  but  continued  to  charge  the  14  cent* 
for  the  barrel,  and  the  parties  seeking  repa- 
ration— that  is,  the  recovery  of  the  damage 
which  they  alleged  they  bad  sustained — ap- 
plied for  a  hearing  before  the  Commission 
to  ascertain  the  amount  thereof.  The  Com- 
mission proceeded  thereafter,  on  proper  no- 
tice, to  determine  the  amount*  due  each  of 
the  claimants  from  September  3,  1888,  the 
time  of  the  commencement  of  the  charge 
for  the  barrel  transportation,  to  May  15, 
1894,  the  time  of  the  hearing  before  the 
Commission,  and  found  (October  22,  1896) 
the  amount  due  the  plaintiff,  the  Fenn  Re- 
fining Company,  limited  (among  many  oth- 
er claimant*),  to  be  the  amount  already 
stated,  arising,  as  found,  from  the  transpor- 
tation of  barrel*  containing  petroleum  oil, 
■hipped  and  carried  by  the  railroads  from 
Oil  City  and  Titnsville  to  Perth  Amboy  at 


14  cents  per  barrel  In  addition  to  62  cents 
for  its  contents. 

The  Commission,  in  its  reparation  opinion, 
stated  that  the  carriers  hod  failed  to  notify 
the  public,  by  publication  in  their  tariff*  of 
rate*  and  charges,  that  they  would,  on  rea- 
sonable notice,  supply  shippers  who  aaight 
apply  therefor  with  tank  car*  for  transpor- 
tation to  New  York  harbor  point*.  The 
original  order,  directing  the  publication  of  ^ 
these  notices  by  defendant*  in  their  tariffs  fi 
of  rate*,  waa  entered  November  14,*1892,* 
while  the  period  covered  by  the  reparation 
order  of  October,  1895,  giving  damages,  in- 
cluded four  years,  namely,  from  September, 
188S,  to  November,  1892,  before  the  mak- 
ing of  such  order.  The  Commission,  io  its 
opinion,  also  stated  that  tank  can  had  not 
been  open  to  the  use  of  shipper*  generally 
on  the  carrier*'  roads,  but  there  was  no 
statement  or  finding  that  plaintiffs  had  ever 
applied  for  such  cars  or  desired  them,  or 
had  been  refused.  The  companies  did  not 
comply  with  the  order  of  reparation,  and 
the  Commission  then  commenced  ( some 
time  in  189S)  a  proceeding  in  its  own  name 
in  the  circuit  court  of  the  United  States,  in 
equity,  to  enforce  all  the  directions  con- 
tained in  the  orders,  including  the  provi- 
sion for  the  payment  of  the  money  damages 
found  due  the  various  claimants.  Upon  de- 
murrer that  court  held  that  the  latter  pro- 
vision could  not  be  enforced  in  equity,  a* 
the  railroads  were  entitled  to  a  jury  trial 
on  the  issue  as  to  the  amount  of  the  money 
recovery,  and  that  the  order  in  regard  to 
the  amount  due  ought  to  be  enforced  by 
each  plaintiff  in  his  own  name.  Interstate 
Commerce  Commission  v.  Western  New  York 
ft  P.  R.  Co.  82  Fed.  1B2-IB5. 

Thereupon,  and  in  April,  1901,  this  pro- 
ceeding by  petition  waa  commenced  in  the 
United  State*  circuit  court  for  the  western 
district  of  Pennsylvania  by  the  Perm  Refin- 
ing Company,  Limited,  to  recover  the  amount 
of  the  money  reparation  directed  by  the 
Commission.  The  Lehigh  Valley  Company  de- 
murred to  the  petition,  which  waa  over- 
ruled, and  issue  was  then  joined  by  all  the 
defendants  upon  the  material  allegation*  of 
the  petition,  and  the  cose  waa  tried  in 
March,  1902,  and  a  verdict  found  for  the 
plaintiff  against  all  the  defendants. 

Messrs.  Jam  en  W.  Lee,  Samuel  S. 
Mehnrd,  M.  J.  Hey  ward,  and  Eugene 
Mackey  for  plaintiff  in  error. 

Messrs.  John  O.  Johnson,  Francis  I. 
Coweri,  and  Patterson,  Sterrett,  ft  Acheson 
for  defendants  in  error.  u 

"Mr.  Justice  Peckham.  after  making  ths? 
foregoing  statement,   delivered  til*  opinion 
of  the  court : 

The  nutation*  arising  on  this  writ  of  er- 
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ror  are,  in  some  respects,  different  In  regard 
to  the  different  railroads  who  are  defendants 
hi  error,  but,  u  to  the  matteri  now  to  be 
discussed,  all  occupy  the  same  position. 

In  their  petition  to  the  Commission,  the 
petitioners  in  that  proceeding  complained  of 
the  rate  of  transportation  of  oil  to  Perth 
Amboy,  fixed  by  the  carriers  at  SB  cents 
per  barrel,  the  weight  of  the  barrel  being 
included  and  charged  for  In  that  amount, 
which  rate,  it  was  asserted,  was  unreason- 
able and  excessive. 

In  the  opinion  of  the  Commission,  filed 
with  its  order,  in  referring  to  a  former 
charge  of  62  cents  per  barrel  of  oil  without 
charging  for  the  weight  of  the  barrel,  from 
the  oil  fields  to  Perth  Amboy,  it  is  said: 
"While  this  rate  is  fully  as  high  as  it  should 
be  in  view  of  the  nature  of  the  traffic  and 
the  conditions  surrounding  it,  and  might 
possibly  be  made  less  without  depriving  the 
carriers  of  a  fair  remuneration  for  their 
service,  we  do  not  feel  authorized,  under 
all  the  facts  and  circumstances  disclosed  by 
the  record  and  evidence  in  these  cases,  to 
order  a  reduction  in  addition  to  the  exclu- 
sion of  the  charge  for  the  barrel  package" 
(14  eents) ;  "and  our  conclusion  is  that  the 
rate  to  New  York  points  should  be  not  more 
than  IB1/,  cents  per  hundred  pounds,  both 
In  tank  and  barrel  shipments,  to  be  charged, 
in  both  cases,  only  for  the  weight  or  quan- 
tity of  oil  carried,  exclusive  of  any  charge 
for  the  package."  Again,  the  Commission, 
In  its  opinion,  said:  "In  order  to  guard 
against  misapprehension  the  Commission 
wishes  to  say  that  these  cases  are  decided 
purely  upon  the  facts  as  set  forth  In  the 
situation  as  delineated  in  the  record  and  by 
the  evidence.  It  is  not  Intended  to  hold, 
nor  should  this  report  be  construed  to  hold, 
that,  aside  from  other  controlling  circura- 
stances,  the  carrier,  in  hauling  packages,  Is 
i-i  not  entitled  to  pay  according  to  tbe  weight 
•  thereof.  It  is  simply  held  that,*on  account 
of  the  peculiar  circumstances  In  these  cases, 
to  charge  for  the  weight  of  the  barrel  places 
barrel  shippers  at  a  disadvantage  as  against 
tank  shippers,  and  the  practice  In  these 
eases,  while  the  circumstances  and  condi- 
tions remain  unchanged,  should  be  con- 
demned." Upon  referring  to  the  order  ac- 
tually made  by  the  Commission,  its  language 
Is  "that  the  action  of  the  defendants  in 
charging  for  the  weight  of  barrels  on  ship- 
ments of  refined  oil  in  barrels  over  the  sev- 
eral through  lines  formed  by  their  respective 
railroads  from  Titusville,  Oil  City,  and  oth- 
er points  In  the  oil  regions  of  western  Penn- 
sylvania, to  New  York  and  other  points  in 
New  York  harbor,  or  to  Boston  and  points 
called  and  known  as  Boston  points,  works 
unjust  discrimination  against  the  shipper  of 
such  oil  In  barrels  in  favor  of  shippers  of 


the  same  commodity  In  tank  cars,  while  said 
defendants  refuse  or  neglect  to  furnish  tank 
cars  to  complainants  and  other  shippers  for 
the  purpose  of  loading  and  shipping  oil 
therein  to  snob  New  York  harbor  and  Bos- 
ton points  as  said  shippers  may  direct;  that 
rates  per  hundred  pounds  on  shipments  of 
Oil  in  tanks  or  In  barrels  should  be  the 
same,  and  from  said  points  In  the  oil  re- 
gions of  western  Pennsylvania  to  New  York 
harbor  and  Boston  points  such  rates  should 
not  exceed  18%  cents  and  23%  eents  re- 
spectively, and  that  defendants  should  make 
reparation  to  complainants  and  others  in 
all  cases  where  charges  on  shipment  In  bar- 
rels between  those  points  have  included  a 
charge  for  the  weight  of  the  barrel,  and  tank 
care  have  not  been  open  impartially  to  ship- 
pers  of   refined   petroleum   oil   over   their 

The  defendants  were  also,  by  the  order 
of  the  Commission,  "required  to  wholly 
cease  and  desist  from  charging  or  collecting 
any  rate  or  sum  for  the  transportation  of 
the  barrel  package  on  shipment  of  oil  Id 
barrels  over  their  respective  roads  or  lines 
from  the  oil  regions  of  western  Pennsylva- 
nia to  New  York  and  New  York  harbor 
points,  or  to  Boston  and  Boston  points,  or, 
on  reasonable  notice,  promptly  furnish  tank, 
cars  to  complainants  and  other  shippers  whon 
may  apply  therefor  for'the  purpose  of  load-* 
Ing  and  shipping  oil  therein  to  such  New 
York  harbor  and  Boston  points  as  said  ship- 
pers may  direct,  and  that  on  or  before  the 
Uth  of  January,  1803,  said  defendants  no- 
tify the  public  accordingly,  by  publication 
in  their  tariffs  of  rates  and  charges,  pursu- 
ant to  the  provisions  of  f  S  of  the  act  to 
regulate  commerce,  and  also  file  copies  of 
said  tariffs  with  this  Commission,  as  re- 
quired by  the  provisions  of  said  section; 
and  defendants  are  further  hereby  directed 
and  required  to  refund  to  tbe  several  partial 
legally  entitled  thereto,  within  sixty  days," 
etc.,  as  set  forth  in  the  order. 

By  reference  to  the  foregoing  extracts 
from  the  opinion  of  the  Commission  It  ap- 
pears that  they  did  not  hold  that  the  car- 
rier, Id  hauling  barrels  of  oil,  was  not  enti- 
tled to  pay  for  the  weight  thereof,  includ- 
ing the  package,  but  only  that  the  peculiar 
circumstances  of  the  case  before  It  made  It 
Improper  to  charge  for  the  weight  of  the 
barrel,  because,  by  such  charge,  the  ship- 
pers of  oil  in  barrels  were  placed  at  a  dis- 
advantage as  against  shippers  by  tank  cars, 
and  although  in  one  portion  of  the  opinion 
it  is  stated  that  the  charge  of  BE  cents  per 
barrel,  excluding  the  weight  of  the  barro'i 
package,  was  as  high  as  It  should  be  in 
view  of  the  nature  of  the  traffic  and  the 
conditions  surrounding  it,  nevertheless  the 
Commission  gave  the   above-quoted    p/cist 
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directions  contained  In  Its  formal  order.  It 
made  use  of  language  by  which  the  defend- 
ants wen  required  to  cease  from  charging 
for  the  transportation  of  the  barrel  pack- 
age, or,  on  reasonable  notice  promptly  fur- 
nish tank  oars  to  complainant  and  other 
shippers  who  might  apply  therefor  for  the 
purpose  of  loading  and  shipping  oil  to  New 
York  harbor  or  Boston  points,  ss  the  ship- 
pers might  direct.  This,  of  course,  amount- 
ed and  was  equivalent  to  a  holding  that  the 
charge  for  the  weight  of  the  barrel  package 
of  oil  was  not  excessive.  If  the  charge  for 
the  carriage  of  the  barrel  itself,  taken  in 
connection  with  the  charge  for  the  weight 
of  the  oil  contained  therein,  made  a  total 
charge  which  was,  in  and  of  Itself,  exces- 
_  slve  or  unreasonably  high  (as  was  the  com- 
jj  plaint  of  the  petitioners),  of  course  the 
*  Commission  would  not  "have  permitted  the 
charge,  even  If  the  petitioners  had  not  ap- 
plied for  the  use  of  tank  cars.  East  Ten- 
nessee, V.  &  G,  R.  Co.  v.  Interstate  Com- 
merce Commission,  181  U.  8.  1,  83,  45  L.  ed. 
7IV,  727,  21  Sup.  Ct  Rep.  61B;  Interstate 
Commerce  Commission  v.  Louisville  &.  N. 
R.  Co,  190  U.  8.  £73,  283,  47  L.  ed.  1047, 
10SS,  23  Sup.  Ct  Rep.  087.  This  limits  the 
esse  against  ths  defendants,  upon  the  find- 
ing of  the  Commission,  to  that  of  discrim- 
ination, which  was  decided  to  exist  under 
the  peculiar  circumstances  of  the  ease,  by 
reason  of  the  charge  for  the  barrel  in  which 
the  oil  was  contained,  while  in  tank  cars 
the  charge  was  limited  to  the  oil  carried. 

We  will  therefore  inquire  what  were  the 
peculiar  circumstances,  as  shown  by  the  evi- 
dence, which  led  the  Commission  to  make 
its  order  as  to  discrimination  T 
They  were  these: 

1.  That  the  railroads  owned  no  tank  cars. 

2.  That  they  transported  ofl  in  tank  cars 
only  for  those  shippers  of  oil  who  owned 
and  furnished  such  cars.  That,  in  the  case 
of  oil  Intended  for  export  by  such  owners. 
It  was  sent  to  ports  in  New  York  harbor 
near  Perth  Amboy;  the  seaboard,  and  not 
Perth  Amboy  alone,  being  the  place  of  com- 
petition between  the  plaintiffs  and  the 
Standard  Oil  Trust  and  others, 

3.  That  the  carrier  hired  tank  cars  from 
the  shippers  of  the  oil  and  paid  for  them  a 
certain  sum,  measured  by  the  miles  run  to 
and  from  the  place  of  consignment. 

4.  That  ths  tank  cars,  thus  hired,  were 
used  exclusively  to  carry  the  oil  of  the  own- 
ers of  such  oars.  Other  shippers  of  oil  had 
their  oil  carried  in  barrels,  in  box  cars, 
and  a  charge  was  mode  for  the  weight  of  the 

1  barrel  containing  the  oil,  while  the  charge 
1  for  the  oil  in  tank  cars  was  limited  to  the 
amount  of  oil  actually  carried. 

These  facts,  in  the  opinion  of  the  Com- 
mission, rendered  the  case  an  exception  to 


the  usual  rule  as  to  the  right  to  charge  for 
the  weight  of  package  as  well  as  its  con- 
tents. In  the  view  of  the  Commission,  al- 
though it  admitted  that  the  transportation 
in  tank  cars  was  more  profitable  to  the  car-9 
rier  in  yielding  a  larger  revenue  above  thejj 
cost  of  service  than  that  in  barrels,- yet  the* 
case  was  not  presented  "of  two  modes  of 
transportation  open  indiscriminately  to 
shippers  in  general,  the  one  at  a  higher  rate 
than  the  other,  and  as  to  which  the  shipper 
may  take  his  choice  and  pay  accordingly, 
but  a  case  where  the  cheaper  rated  and,  aa 
claimed  by  the  defendants,  the  better,  mode 
of  transportation,  was  open  practically  to 
only  a  particular  class  of  shippers."  When, 
therefore,  ss  was  stated,  "the  carrier  ac- 
cepts tank  cars  owned  by  shippers  who  can 
afford  to  build  and  furnish  them,  and  has 
none  of  his  own  to  furnish  to  other  shippers, 
but  can  supply  only  box  cars,  in  which  bar- 
rels must  be  used  for  oil,  the  carrier  is 
bound  to  see  that  he  gives  no  preference  in 
rates  to  the  tank  shipper,  and  that  he  sub- 
jects the  barrel  shipper  to  no  disadvantage." 

These  facts  also  appeared  before  the  cir- 
cuit court,  and  that  court  left  it  to  the 
jury  to  find  from  them  whether  there  was 
"undue  discrimination"  in  favor  of  the  ship- 
per by  tank  cars  and  against  the  shipper 
by  barrels,  although  the  petition  made  no 
such  allegation,  but  only  alleged  that  the 
rates  and  charges  for  the  service  (08  cents 
per  barrel)  were  excessive,  unjust,  and  un- 
reasonable. Discrimination  was  not  alleged 
between  ths  tank  and  the  barrel  car,  for  what 
would  seem  to  be  the  obvious  reason  that  the 
plaintiffs  could  make  no  use  of  the  tank 
cars,  ss  they  had  no  facilities  for  unloading 
them  at  Perth  Amboy,  and  no  vessels  to  ex- 
port the  oil  in  bulk,  and  the  trade  demand 
there  was  for  oil  in  barrels.  But,  although, 
without  such  facilities,  and  not  being  In  posi- 
tion, therefore,  to  use  such  cars,  the  plain- 
tiffs nevertheless  demanded  that  no  charge 
for  transportation  should  be  made  for  the 
barrel  package,  although  the  charge  made 
was  a  reasonable  one,  unless  a  charge  for 
the  tank  packages  was  made  against  those 
who  used  tank  cars  for  the  carriage  of  their 
oil  to  points  adjacent  to  Perth  Amboy,  and 
although  the  transportation  by  tank  cars 
was  more  remunerative  to  the  companies 
than  the  transportation  by  barrels. 

The  whole  theory  of  this  discrimination 
rests  upon  the  alleged  failure  to  furnish  5 
tank  cars  to  shippers  demanding  "them,  while« 
at  the  same  time  the  defendants  leased  tank 
cars  from  their  owners  and  used  them  to 
carry  the  oil  of  such  owners  exclusively, 
and  yet  in  this  case  there  has  been  no  such 
failure,  because  there  has  been  no  demand 
for  such  cars  by  the  plaintiffs,  who,  for  the 
reasons  stated,  had  no  use  for  them. 
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Although,  in  the  opinion  of  the  Commis- 
sion in  the  reparation  proceeding,  it  iraa 
stated  that  the  defendants  had  not  notified 
the  public  as  to  supplying  shippers  with 
tank  cars,  as  required  by  the  order  of  No- 
vember 14,  1802,  while  at  the  same  time 
they  denied  to  plaintiffs  the  use  of  such 
ears,  yet  there  is  no  statement  or  finding 
that  the  plaintiffs  had  ever  asked  for  such 
cars  for  the  Perth  Aniboy  station,  and  the 
proof  is  they  did  not  want  them  for  that 
point.  In  the  course  of  the  opinion  some 
general  observations  were  made  in  regard 
to  the  failure  to  supply  tank  cars,  and  the 
consequent  necessity  for  the  shippers  to 
ship  their  oil  in  barrels  and  pay  transpor- 
tation on  the  total  weight  of  the  oil  and  the 
barrels.  The  opinion  was  delivered  in  two 
different  proceedings,  in  which  all  the  facts 
were  not  identical,  one  regarding  Perth  Am- 
boy and  the  other  Boston  and  adjacent 
points,  and  we  cannot  suppose  that  the  Com- 
mission meant  to  include  Perth  Amboy  in 
the  opinion  on  this  point,  because  the  facts 
already  adverted  to  furnish  ample  reasons 
for  not  demanding  or  using  tank  cars. 

It  is,  therefore,  apparent  that  the  failure 
of  plaintiffs  to  use  tank  cars  during  sub- 
stantially all  the  period  covered  by  the  rep- 
aration order  was  not  owing  to  a  refusal  or 
omission  of  the  defendants  to  supply  them 
on  demand,  but  because  they,  the  plaintiffs, 
did  not  demand  and  could  not  use  them  eco- 
nomically for  the  transportation  of  oil  to 
Perth  Amboy.  The  opinion  of  the  Commis- 
sion must  be  read  with  reference  to  this 
evidence,  which,  although  given  on  the  trial 
before  the  court,  states  the  facta  existing 
at  Perth  Amboy  during  the  time  of  investi- 
gation by  the  Commission. 
H  If  it  be  assumed  that  it  was  the  duty  of 
JJtbe  railroads  to  furnish  tank  cars  to  those 
■  who  demanded  them  while  tbeTailroads  con- 
tinued to  hire  that  kind  of  car  from  owners 
in  which  to  carry  their  oil,  yet  the  failure 
to  furnish  them  to  a  party  that  did  not  de- 
sire and  had  not  demanded  them  certainly 
ought  not  to  render  it  necessary  for  the 
railroads  to  carry  the  barrel  package  free 
because  no  charge  was  made  for  the  tank 
package.  The  Commission  sold  it  may  be 
conceded  that  the  amount  of  paying  freight 
was  materially  greater  in  tank  than  in  bar- 
rel shipments,  and  that  the  tank  car,  after 
adding  the  gross  weight  of  the  car  and  oil, 
pays  slightly  more  to  the  carrier  per  ton 
than  the  stock  car  with  its  full  load  of  oil 
barrels.  Nevertheless,  it  was  stated  that 
the  facta  already  adverted  to  made  out  a 
ease  of  unjust  discrimination  between  the 
tank  and  barrel  shipper,  and  It  was  so  ad- 
judged in  this  cose,  where  a  shipper  did  not 
■se  or  demand  a  tank  car. 
We  an  unable  to  concur  in  this  view. 
28  S.  C,— IB. 


by  plaintiffs  (no  demand  being  made  foe 
the  use  of  a  tank  car)  fs  no  ground  for  find- 
ing discrimination  in  the  charge  for  the 
weight  of  the  barrel  package  (such  charge 
being  in  itself  not  an  unreasonable  one) 
while  none  is  made  for  the  tank  containing 
the  oiL  It  might  be  different  if  plaintiffs 
desired  tank  cars  and  defendants  failed  to 
furnish  them  on  demand. 

If  the  carrier  must  take  off  such  charge  for 
the  weight  of  the  barrel,  although  tank  cars 
are  not  demanded,  the  result  is  to  make 
the  defendants  carry  the  barrels  free  from 
freight  charges,  even  while  the  shippers 
were  unable  to  use,  and  did  not  demand, 
tank  cars. 

It  is  not  incumbent,  therefore,  upon  this 
court  to  now  decide  what  would  be  the  duty 
of  the  carrier  as  to  furnishing  tank  ears  to 
those  who  desired  and  demanded,  but  did 
not  own,  them,  where  the  railroads  accepted 
tank  core  owned  by  other  shippers  of  oil, 
for  the  purpose  of  carrying  their  oil  alone, 
and  to  different  points  than  Perth  Amboy. 
We  are  dealing  with  a  case  where  such 
question  does  not  arise. 

There  are  other  reasons  In  addition  to  the 
foregoing  why  the  Lehigh  Valley  shouldN 
not  be  held  for  any  discrimination *!n  this? 
case.  That  company  was  but  a  connecting 
carrier,  and  took  the  care  as  they  were  de- 
livered to  it  by  the  initial  carrier  at  Buf- 
falo for  transportation  to  Perth  Amboy.  It 
was  the  duty  of  the  connecting  carrier  to  do 
so,  and  it  was  not  rendered  liable  for  any 
alleged  wrongful  act  of  the  initial  carrier 
merely  because  of  the  adoption  of  a  joint 
through  rate  from  Titusville  or  Oil  City  to 
Perth  Amboy,  which  was  in  itself  reasona- 
ble. Nor  did  the  8th  section  of  the  com- 
merce act  render  it  liable  for  any  such  al- 
leged wrongful  act  asserted  against  the  in- 
itial carrier. 

These  views  render  it  unnecessary  to  con- 
sider the  objection  to  the  recovery,  taken  try 
the  defendants  In  error,  based  upon  the  fact 
that  the  petition  to  the  Commission  asked 
for  relief  on  the  ground  that  the  charges 
were  unreasonably  high,  while  the  relief 
granted  was  based  upon  discrimination, — a 
charge  not  contained  in  the  pleading.  For 
the  reasons  already  stated,  the  judgment  of 
the  Circuit  Court  of  Appeals  is  affirmed. 

Mr.  Justice  Moody,  dissenting: 
In  my  opinion  there  was  evidence  which 
tends  to  support  the  plaintiff's  cause  of  ac- 
tion, and  I  think  that  it  should  have  been, 
as  it  was,  submitted  to  the  jury.  It  ap- 
peared that  the  plaintiff  was  engaged  in 
shipping  oil,  destined  for  export,  from  the 
oil  regions  Ik  Pennsylvania  to  Perth  Am- 
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boy.  Up  to  September,  1888,  the  transpor- 
tation rate  wia  62  cents  per  barrel,  and  that 
rate  applied,  whether  the  oil  wu  carried  in 
barrels  or  in  tank  can.  At  that  rate  the 
plaintiff  wu  able  to  ship  oil  in  competition 
with  other  producers.  In  September,  1S88, 
the  rate  for  shipment  In  barrel*  waa  changed 
to  00  cente  per  barrel,  while  the  rate  waa 
left  unchanged  where  the  oil  was  earned  In 
tank  can.  The  evidence  tended  to  show 
that,  in  view  of  the  number,  ownership,  and 
management  of  all  the  tank  cars  in  exiat- 

Sence,  the  new  rate  waa  practically  prohib- 
itory of  barrel  shipment*  from  the  Peunsyl- 
•  tmnia  oil  •Tegions  to  the  seaboard,  that  it 
waa  designed  by  a  competitor,  who  influ- 
enced the  defendant*  to  impose  It,  to  have 
this  effect,  and  that  this  was  the  only  meth- 
od of  shipment  practically  open  to  the  plain- 
tiff. Under  these  circumstances  the  plain- 
tiff joined  with  others  in  a  complaint  to 
the  Interstate  Commerce  Commission.  Sec- 
tion 3  of  the  interstate  commerce  act  makes 
It  "unlawful  ...  to  subject  .  .  . 
any  particular  description  of  traffic  to  any 
Undue  or  unreasonable  prejudice  or  disad- 
vantage in  any  respect  whatsoever"  [24 
8t»t.  at  L.  380,  chap.  104,  U.  B.  Comp.  Btat 
1001,  p.  SIOS],  as  well  as  to  give  any  person 
or  kind  of  traffic  an  undue  preference  or 
advantage.  The  plaintiff  might  have  brought 
an  action  for  damages  under  ||  S  and  0  of 
the  act,  but  it  chose  to  make  complaint  to 
the  Commission,  thereby  electing  that  a* 
the  exclusive  remedy.  The  Commission, 
after  a  hearing,  adjudged  that  the  OS-cent 
rate  worked  unjust  discrimination  against 
barrel  shipments,  and  ordered  the  defend- 
ant* to  make  reparation  to  the  plaintiff 
and  others.  The  amount  of  the  reparation 
was  afterward  ascertained.  An  order  pre- 
scribing the  tariff  in  the  future  was  made, 
but  its  terms  do  not  seem  to  be  material, 
as  the  claims  for  reparation  were  for  the 
time  between  the  establishment  of  the  dis- 
criminating rate  and  the  making  of  the 
Commission's  order.  The  order  for  the  fu- 
ture may  or  may  not  be  a  valid  and  en- 
forceable one.  The  plaintiff's  right  under 
that  order,  in  the  absence  of  a  demand  for 
tank  cars,  may  be  uncertain.  We  need  not 
pursue  those  inquiries.  Here  the  only  ques- 
tion ia  of  the  right  of  the  plaintiff  to  re- 
cover damages  tor  the  alleged  discrimina- 
tory rate  collected  from  It  before,  and  not 
after,  the  order  of  the  Commission.  The 
defendants  declined  to  make  the  reparation 
ordered  by  too  Commission,  and  the  plaintiff 
sought  to  recover  it  by  an  action,  brought 
under  I  17  of  the  act,  in  which  the  defend- 
ant* were  entitled  to  a  trial  by  Jury.  On 
the  trial  the  statute  makes  "the  findings  of 
fact  prima  fade  evidence  of  the  matters 
therein  stated."    They,  with  other  evidenoe, 


were  submitted  to  the  jury.    The  jury  was 
instructed   that   whether  the  plaintiff  had  S 
been   subjected    to*undue   prejudice   was   a? 
question  of  fact.    The  jury  was  further  in- 
structed as  follows: 

"In  arriving  at  that  conclusion,  it  is  prop- 
er to  call  your  attention  to  this  point:  that 
the  mere  fact  that  there  is  or  may  be  a 
preference  or  advantage  given  where  refined 
oil  is  shipped  in  some  other  way, — for  ex- 
ample, In  tank  cars,— and  that  a  more  fa- 
vorable rate  is  given  to  tank-car  shippers, 
does  not,  in  and  of  Itself,  show  that  such 
preference  or  advantage  is  undue  or  unrea- 
sonable within  the  meaning  of  the  act. 
Henoe  it  follows  that  the  jury,  before  It 
can  adjudge  these  companies  to  have  acted 
unlawfully,  to  have  subjected  refined  oil  in 
barrels  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage,  must  ascertain  the 
facts  and  must  give  due  regard  to  these 
facts  and  matters  which  railroad  men,  apart 
from  any  question  arising  under  the  stat- 
ute, would  treat  as  calling  for  a  preference 
or  advantage  to  be  given;  for  example,  in 
this  case,  to  oil  shipped  In  such  tanks.  AH 
such  facts  may  and  ought  to  be  consid- 
ered and  given  due  weight  by  the  jury  In 
forming  it*  judgment,  whether  such  prefer- 
ence or  advantage  is  undue  or  unreasona- 
ble. In  the  complexity  of  human  affairs, 
and  especially  in  commercial  affairs,  abso- 
lute uniformity  1*  well-nigh  impossible,  and 
some  prejudice  or  disadvantage  often  occurs 
where  men  desire  to  act  with  the  utmost 
fairness.  It  is,  however,  where  such  preju- 
dice or  disadvantage  in  interstate  commerce 
reaches  the  measure  of  undue  or  unreasona- 
ble that  the  aet  makes  It  unlawful. 

"It  will  be  for  you,  gentlemen,  to  apply 
to  this  question  all  the  evidence  before  you 
In  this  case,  in  the  light  of  all  the  facta 
and  proofs,  and  justly,  fairly,  and  impar- 
tially to  determine  the  question  of  whether 
this  rate  on  refined  oil  In  barrels  between 
0)1  City  and  Titusville  and  Perth  Amboy, 
so  established  between  these  two  companies 
(if  you  find  that  to  be  the  fact),  did  subject 
the  oil  shipped  in  barrels  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  In 
any  respect  whatsoever. 

"If  you  so  find,  you  will  also  determine^ 
to  what  extent  was  the  rate  undue  and  ub-3 
reasonable,  and  whatever  amount  you**o  find  * 
under  the  evidence,  you  would  be  justified 
in  allowing  this  plaintiff  to  recoup  or  re- 
cover upon  any  shipments  it  made  and  on 
which  it  has  paid  the  undue  and  unreason- 
able amount.  You  will  understand  that  it 
is  not  entitled  to  recover  all  the  freight  it 
paid,  because  part  of  it  was  undue  and  un- 
reasonable, but  it  Is  only  such  part  of  ths 
freight  aa  you  find  to  be  undue  and  unrea- 
sonable that  the  plaintiff  is  entitled  to  re- 
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•over  back,  and  that  only  upon  proof  to  yon 
of  the  amount  of  the  shipments  made  by  it 
upon  which  the  freight  was  unduly  and  un- 
reasonably charged." 

Thaw  instructions  seem  to  me  full  and 
appropriate.  The  jury  found  a  verdict  for 
the  plaintiff,  thereby  affirming'  that  "the 
particular  description  of  traffic"  in  which 
the  plaintiff  vru  engaged  waa  subjected  to 
"undue  or  unreasonable  prejudice  or  disad- 
vantage." I  am  not  persuaded  that  we  ean 
say,  as  matter  of  law,  that  there  was  not 
sufficient  evidence  to  be  submitted  to  the 
jury  and  to  warrant  the  verdict.  Nor  do  I 
tee  any  reason  why  toe  Lehigh  Valley  Rail- 
road should  not  be  held  responsible.  It  had, 
with  the  other  defendant,  established  a  joint 
tariff  for  a  continuous  shipment  between  the 
states.  That  tariff  has  beau  found  to  be 
discriminatory  and  unlawful.  It  has  re- 
ceived its  share  of  the  unlawful  exaction. 
The  8th  section  of  the  act  provides  th 
carrier  wbo  "shall  do,  cause  to  be  done,  or 
permit  to  be  done,  any  act,  matter,  or  thing 
in  this  act  prohibited  or  declared  to  be  un- 
lawful" shall  be  liable  to  the  fall  amount 
of  the  damages  sustained  by  one  injured 
thereby.  I  see  no  escape  for  this  defendant 
from  this  provision. 

There  may  have  bean  error  committed 
during  the  trial  which  would  require  that 
the  verdict  should  be  set  aside  and  a  new 
trial  granted.  It  ia  not  necessary  for  me  to 
consider  this  question.  I  go  no  further  than 
to  dissent  from  the  judgment  of  the  court, 
which  in  effect  denies  the  right  of  the  plain- 
tiff to  recover  upon  the  evidence  against  any 
of  the  defendants. 

I  am  authorized  to  say  that  Mr.  Justice 
Bflariam  concurs  in  this  dissent 
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COUNTY  COURT  OP  BRAXTON  COUN- 
TY, Jacob  Huffman,  President  of  Said 
Court,  and  John  I.  Bender  and  E.  H. 
Cunningham,  Commissioners  of  Said 
Court,  Pins,  in  Err., 


Error  to  state  oonrt  —  who  may  Invoice 

appellate  Jurisdiction. 

A  West  Virginia  county  court  and  its 
members  have  no  personal  interest  in  a 
controversy  over  the  validity,  under  U.  8. 
Const,  art.  1,  1  10,  as  affecting  county 
bondholders,  of  a  state  statute  limiting 
the  amount  which  may  be  raised  by  taxa- 
tion, so  as  to  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
review  a  judgment  of  the  West  Virginia 
supreme  eourt  of  appeals,  awarding  a  man 
damus  to  compel  the  county  eourt  to  change 


Submitted  January  14,  1008.    Decided  Jan- 
uary 27,  1008. 

F  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  judgment  awarding  a  writ  of  man- 
damus to  compel  the  County  Court  of  Bras- 
ton  County,  in  that  state,  to  change  Its  as- 
sessment for  taxation  to  conform  to  the 
requirements  of  a  State  statute.  Dismissed 
for  want  of  jurisdiction. 

See  same  ease  below,  60  W.  Va.  330,  SB 
S.  E.  382. 

Statement  by  Mr,  Justice  Brewer: 
Sections  7  and  8,  article  10,  of  the  West 
Virginia  Constitution  of  1872,  prohibit 
the  county  authorities,  except  in  certain 
specified  cases,  from  levying  taxes  in  ex- 
cees  of  8S  cents  per  8100  valuation.  In 
1004  the  valuation  of  property  in  Braxton  a 
county  was  12,700,004.  The  state  legisla-* 
ture,  at*  an  extraordinary  session  in  1904* 
and  the'  regular  session  of  1006,  changed 
the  statute  law  in  respect  to  taxation,  large- 
ly remodeling  the  entire  tax  system.  One 
of  the  objects  of  such  legislation  was  to  se- 
cure a  more  correct  valuation  of  property. 
In  1008,  under  this  new  legislation,  the  as- 
sessed value  of  the  property  in  Braxton 
county  was  810,198,301,  nearly  four  times 
the  amount  of  the  assessment  in  1004.  In 
view  of  an  expected  Increase  in  valuation 
the  legislature  enacted  chapter  48  of  the 
Acts  of  1D0S  (Code  of  West  Va.,  1906,  chap. 
39,  |  28),  by  which  it  was  provided  that 
no  county  court  should,  In  the  year  1906, 
assess  or  levy  taxes  which  should  exceed 
by  more  than  7  per  cent  the  aggregate 
amount  of  taxes  levied  by  it  in  the  year 
1004.  The  levy  made  in  the  county  of 
Braxton  in  1004  of  00  cents  on  the  $100 
valuation  produced  the  sum  of  $28,596.23, 
ibject,  of  course,  to  such  minor  reductions 
might  come  from  delinquencies  and  ex- 
onerations. Therefore,  under  the  act  ot 
1908,  the  amount  which  the  county  court 
could  levy  in  1906  was  toe  826,506.23  plus 
an  addition  of  not  to  exceed  7  per  cent,  or 
$1,861.73,  making  a  total  of  $28,457.06. 
To  raise  this  amount  a  levy  of  not  to  ex- 
28  cents  on  each  $100  was  sufficient. 
The  county  court,  however,  made  a  levy  of 
ents  on  every  $100,  and  caused  it  to 
be  entered  upon  the  records  of  the  court. 
Such  levy  of  65  cents  would  produce  the 
sum  of  $66,260.45,  more  than  double  the 
amount  which  was  authorized  under  the 
legislation   of   100S.     Thereupon  the   state 
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tax  commissioner  and  certain  residents  and 
taxpayers  of  Braxton  county  applied  to  the 
eupreme  court  of  the  stats  for  a  mandamus 
to  compel  the  county  court  to  change  that 
assessment  to  conform  to  the  requirements 
of  the  act  of  1905.  The  count;  court  made 
answer  and  return  to  the  alternative  writ 
of  mandamus,  pleading  that  the  amount 
necessary  during  the  current  fiscal  year  to 
pay  the  necessary  expenses,  discharge  the 
county  debts  and  liabilities  payable  during 
that  year,  was  at  least  $57,146,  not  includ- 
ing  an  amount  for  interest  and  sinking 
a  fund  of  certain  railroad  bonds  theretofore 
•  legally  Issued  by  the  county.  *  In  other 
words,  it  may  be  said,  in  a  general  way, 
that  the  defense  of  the  county  court  was 
that  the  sum  authorized  to  be  levied  by  the 
act  of  1905  was  insufficient  to  meet  the  ordi- 
nary expenses  of  the  county,  pay  the  inter- 
est, and  provide  a  sinking  fund  for  out- 
standing bonds,  It  was  pleaded  specifically 
that  at  the  time  these  railroad  bonds  were 
issued  there  was  not  only  no  restriction 
upon  the  power  of  the  county  court  to  levy 
taxes  for  payment  of  the  principal  and  in- 
terest thereof,  but,  on  the  contrary,  that 
the  general  statutory  law  in  force  required 
the  county  to  levy  a  tax  in  amount  sufficient 
to  pay  the  annual  interest  and  provide  a 
sinking  fund.  It  was  contended  that  these 
provisions  entered  into  and  became  a  part 
of  the  contract  with  the  bondholders,  and 
that  the  restrictions  made  by  the  act  of 
1906  worked  an  Impairment  of  the  obliga- 
tion of  the  contract,  and  hence  it  was  in 
conflict  with  |  10  of  article  1  of  the  Federal 
Constitution. 

The  supreme  court  of  appeals  Issued  the 
mandamus  as  prayed  for,  whereupon,  the  de- 
fendants brought  the  case  hers  on  error. 

Mr.   George   E.   Price   for   plaintiffs   in 

Mr.  W.  Mollohan  for  defendants  la  er- 


•    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Speaking  generally,  the  regulation  of 
municipal  corporations  is  a  matter  peculiar- 
ly within  the  domain  of  state  control.  The 
taxing  body,  the  taxing  district,  and  the 
limits  of  taxation  are  determinable  by  the 
legislature  of  the  state.  Kelly  v.  Pitts- 
burgh, 104  U.  S.  78,  26  L.  ed.  658;  Forsyth 
t.  Hammond,  166  U.  8.  506,  41  L.  ed.  1095, 
17  Sup.  Ct.  Rep.  665,  and  cases  cited  In  the 
opinion;  Williams  v.  Eggleston,  170  U.  S. 
804,  310,  42  L.  ed.  1047,  1049,  18  Sup.  Ct. 
Rep.  817;  1  Dill.  Mun.  Corp.  4th  ed.  p.  52, 
and  following.  True,  the  legislature  may 
sometimes,  by  restrictive  legislation  In  re- 
aps*! to  taxes,  seek  to  prevent  the  payment 


by  a  municipality  of  Its  contract  obliga- 
tions, and  In  such  a  case  the  courts  will 
enforce  the  protective  clauses  of  the  Fed- 
eral Constitution  against  any  atate  legis- 
lation impairing  the  obligation  of  a  con- 
tract In  other  words,  no  state  can,  in  re- 
spect to  any  matter,  set  at  naught  the  para- 
mount provisions  of  the  national  Constitu- 
tion. 

Again,  that  the  act  of  the  state  is  charged 
to  be  In  violation  of  the  national  Constitu- 
tion, and  that  the  charge  is  not  frivolous, 
does  not  always  give  this  court  jurisdic- 
tion to  review  the  judgment  of  a  stats 
court.  The  party  raising  the  question  of 
constitutionality  and  invoking  our  jurisdic- 
tion must  be  interested  in,  and  affected  ad- 
versely by,  the  decision  of  the  state  court 
sustaining  the  act,  and  the  interest  must 
be  of  a  personal,  and  not  of  an  official, 
nature.  Clark  v.  Kansas  City,  176  U.  8. 
114,  118,  44  L.  ed.  892,  898,  20  Sup.  Ct 
Rep.  264;  Lampasas  v.  Bell,  180  TJ.  S.  278, 
283,  45  L.  ed.  G27,  630,  21  Sup.  Ct  Rep. 
368;  Smith  v.  Indiana,  191  U.  S.  138,  148, 
48  L.  ed.  125,  126,  24  Sup.  Ct  Rep.  51.  In 
the  latter  case  suit  was  brought  in  the 
state  court  against  a  county  auditor  to 
test  the  constitutionality  of  the  exemption 
law  of  Indiana,  which  was  claimed  to  be 
in  conflict  with  the  Federal  Constitution. 
The  decision  of  the  state  court  having  been 
in  favor  of  the  act  the  auditor  brought  the 

Mr.  Justice  Brown,  delivering  the  opinion 
of  the  court  cited  the  following  cases t 
Tyler  ▼.  Registration  Ct  Judges,  179  U. 
S.  40S,  46  L.  ed.  262,  21  Sup.  Ct  Rep.  200; 
Clark  v.  Kansas  City,  170  U.  S.  114,  44  L. 
ed.  392,  20  Sup.  Ct  Rep.  264;  Turpin  t.„ 
Lemon,  187  U.  S.  51,  47  L.  ed.  70,  23  Bup.« 
Ct  Rep.  20  j*  Lampasas  v.  Bell,  180  U.  &• 
276,  45  L.  ed.  527,  21  Sup.  Ct  Rep.  368; 
Ludeling  t.  Chaffs,  143  U.  8.  301,  39  L.  ed. 
313,  12  Sup.  Ct  Rep.  439;  Giles  v.  Little, 
134  U.  6.  645,  33  L.  ed.  1062,  10  Sup.  Ct 
Rep.  623,  and  said: 

"These  authorities  eontrol  the  present 
cane.  It  is  evident  that  the  auditor  had  no 
personal  interest  in  the  litigation.  He  had 
certain  duties  as  a  public  officer  to  perform. 
The  performance  of  those  duties  was  of  ne 
personal  benefit  to  him.  Their  nonperform- 
ance was  equally  so.  He  neither  gained  nor 
lost  anything  by  Invoking  the  advice  of 
the  supreme  court  as  to  the  proper  action 
he  should  take.  Be  was  testing  the  con- 
stitutionality of  the  law  purely  in  the  in- 
tereat  of  third  persons,  ots.,  the  taxpayers: 
and  in  this  particular  the  case  is  analogous 
to  that  of  Caffrey  v.  Oklahoma,  177  U.  6. 
346,  44  L.  ed.  790.  20  Sup.  Ct  Rap.  684. 
We  think  the  interest  of  an  appellant  In 
this  court  should  he  a  persona],  and  not  an 
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official,  Interest,  snd  that  the  defendant, 
having  sought  the  advice  of  the  courts  of 
bis  own  state  in  his  official  capacity,  should 
be  content  to  abide  by  their  decision." 

These  decisions  control  this  case  and  com- 
pel a  dismissal  of  the  writ  of  error,  and  it 
fa  so  ordered. 

CM 


UNITED  STATBB. 

,  Constitutional     law  — dun     process 

law  — liberty  — Invalidity  of  statute 
forbidding  discharge  of  employee  be- 
cause of  membership  In  labor  organi- 
sation. 

1.  Personal  liberty  as  well  aa  the  right 
ef  property  are  invaded  without  due  process 
of  law,  in  violation  of  U.  S.  Const,  5th 
Amend.,  by  the  provisions  of  the  act  of  Jane 
1,  1898  (30  Stat,  at  L.  424,  chap.  370,  U. 
&  Comp.  Stat.  1001,  p.  3205),  |  10,  making 
it  a  criminal  offense  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier,  having  full  authority  in  the 
premises  from  his  principal,  to  discharge 
an  employee  from  service  to  such  carrier 
because  of  his  membership  In  a  labor  or- 
ganization. • 

Interstate  commerce  —  congressional 
regulation  —  forbidding  discharge  of 
employee  because  of  membership  In 
labor  organisation. 

fi.  There  is  no  such  connection  between 
Interstate  commerce  and  membership  In  a 
labor  organisation  as  to  authorize  Congress, 
by  the  act  of  June  1,  1898,  f  10,  to  make  it 
a  crime  against  the  United  States  for  an 
agent  or  officer  of  an  interstate  carrier,  hav- 


[No.  283.] 

Argued  October  29,  30,  1807.    Decided  Jan- 
uary 27,  1908. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Kentucky  to  review  a  conviction  of  an  agent 
of  an  interstate  carrier  for  discharging  an 
employee  from  service  to  such  carrier  be- 
cause of  his  membership  in  a  labor  organiza- 
tion. Reversed  with  directions  to  set  aside 
the  verdict  and  judgment  of  conviction,  sus- 
tain the  demurrer  to  the  indictment,  and 
dismiss  the  cause. 

See  same  ease  below  on  demurrer,  1S2  Fed. 
787. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benjamin  D.  War  Held  and 
Henry  L.  Stone  for  plaintiff  in  error. 

Attorney  General  Bonaparte  and  Mr. 
William  K.  Harr  for  defendant  in  error. 


*  Mr.  Justice  Harlan  delivered  tits  opin-  * 
ten  of  the  eonrt: 

This  ease  Involves  the  constitutionality  of 
certain  provisions  of  the  act  of  Congress  of 
June  1st,  1888    (30  Stat,  at  L.  424,  uhap.5 
S70,  U.  S.  Comp.  Stat  1901,  p.  S20S),*oott-7 
earning  carriers  engaged  in  interstate  com. 
meree  and  their  employees. 

By  the  1st  section  of  the  act  it  is  pro- 
voided:  That  the  provisions  of  tins  act 
shall  apply  to  any  common  carrier  or  car- 
riers and  their  officers,  agents,  and  em- 
ployees, except  masters  of  vessels  and  sea- 
men, as  defined  in  section  4SI2,  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  3120),  engaged  in  the  transporta- 
tion of  passengers  or  property  wholly  by 
railroad,  or  partly  by  railroad  and  partly 
by  water,  for  a  continuous  carriage  or  ship- 
ment from  one  state  or  territory  of  the 
United  States,  or  the  District  of  Columbia, 
to  any  other  state  or  territory  of  the  United 
States,  or  the  District  of  Columbia,  or  from 
any  place  in  the  United  States  to  an  ad- 
jacent foreign  country,  or  from  any  place  in 
the  United  States  through  a  foreign  coun- 
try to  any  other  place  in  the  United 
States.  The  term  'railroad,'  as  used  in 
this  act  shall  include  all  bridges  and 
ferries  used  or  operated  in  connection 
with  any  railroad,  and  also  all  the  road  in 
by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract, 
agreement,  or  lease;  and  the  term  'transpor- 
tation' shall  Include  all  instrumentalities  of 
shipment  or  carriage.  The  term  'employees,' 
as  used  fn  this  act  shall  include  all  persons 
actually  engaged  In  any  capacity  in  train 
operation  or  train  service  of  any  description, 
and  notwithstanding  that  the  cars  upon  or 
In  which  they  are  employed  may  be  held 
and  operated  by  the  carrier  under  lease  or 
other  contract:  Provided,  however.  That 
this  act  shall  not  be  held  to  apply  to  em- 
ployees of  street  railroads,  and  shall  apply 
only  to  employees  engaged  in  railroad  train 
service.  In  every  such  ease  the  carrier  shall 
be  responsible  for  the  acts  and  defaults  of 
such  employees  in  the  same  manner  and  to 
the  same  extent  aa  if  said  ears  were  owned 
by  it  and  said  employees  directly  employed 
by  it,  and  any  provisions  to  the  contrary  of 
any  such  lease  or  other  contract  shall  be  bind- 
ing only  as  between  the  parties  thereto,  and 
shall  not  affect  the  obligations  of  said  car- 
rier either  to  the  public  or  to  the  private. 
parties  concerned.''  » 

■The  2d,  3d,  4th,  Sth,  6th,  7th,  8th,  and* 
8th  sections  relate  to  the  settlement,  by 
means  of  arbitration,  of  controversies  con- 
cerning wages,  hours  of  labor,  or  conditions 
of  employment,  arising  between  a  carrier 
ibject  to  the  provisions  of  the  act  and  Its 


employees,    which    seriously    interrupt,    or 
*sM.  Note.— For  esses  la  point,  see  Cent  Dig.  toL  ib,  OonsUtutlona]  Law.  It  1ST,  Ml 
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threaten  to  interrupt,  the  business  of  the 
earner.  Those  section*  prescribe  the  mode 
in  which  controversies  may  be  brought  un- 
der the  cognizance  of  arbitrator*,  in  what 
way  the  arbitrators  ma;  be  designated,  and 
the  effect  of  their  decision*.  The  first  subdi- 
vision of  I  3  contains  a  proviso  "that  no 
employee  shall  be  compelled  to  render  per- 
sonal service  without   his  consent." 

The  11th  section  relate*  to  the  compensa- 
tion and  expenses  of  the  arbitrators. 

By  the  12th  section  the  act  of  Congress 
of  October  1st,  18S8  [26  Stal  at  L.  601, 
chap.  10G3J,  creating  boards  of  arbitrators 
or  commissioners  for  settling  controversies 
and  differences  between  railroad  corpora- 
tions and  other  common  carriers  engaged  in 
interstate  or  territorial  transportation  of 
persons  or  property  and  their  employees,  was 
repealed. 

The  10th  section,  upon  which  the  present 
prosecution  is  based,  is  in  these  words; 

"That  any  employers  subject  to  the  pro- 
visions of  this  act,  and  any  officer,  agent,  or 
receiver  of  such  employer,  who  shall  require 
any  employee,  or  any  person  seeking  em- 
ployment, as  a  condition  of  such  employ- 
ment, to  enter  into  an  agreement,  either 
written  or  verbal,  not  to  become  or  remain 
a  member  of  any  labor  corporation,  associa- 
tion, or  organization;  or  ihall  threaten  any 
employee  with  loss  of  employment,  or  shall 
unjustly  discriminate  against  any  employee 
because  of  hit  membership  in  taeh  a  labor 
corporation,  association,  or  organisation;  or 
who  shall  require  any  employee  or  any  per- 
son seeking  employment,  as  a  condition  of 
such  employment,  to  enter  into  a  contract 
whereby  such  employee  or  applicant  for  em- 
ployment shall  agree  to  contribute  to  any 
fund  for  charitable,  social,  or  beneficial 
.purpose*;  to  release  such  employer  from  le- 
Sgal  liability  for  any  personal  Injury  by  rest- 
•  son  of  any  benefit  received  from**uch  fund 
beyond  the  proportion  of  the  benefit  arising 
from  the  employer's  contribution  to  such 
fund;  or  who  shall,  after  having  discharged 
an  employee,  attempt  or  conspire  to  prevent 
such  employee  from  obtaining  employment, 
or  who  shall,  after  the  quitting  of  an  em- 
ployee, attempt  or  conspire  to  prevent  such 
employee  from  obtaining  employment,  is 
hereby  declared  to  be  guilty  of  a  misdemean- 
or, and,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdic- 
tion in  the  district  In  which  euch  offense 
was  committed,  shall  be  punished  for  each 
offense  by  a  fine  of  not  less  than  one  hun- 
dred dollar*  and  not  more  than  one  thousand 
doll  are." 

Tt  may  be  observed  In  passing  that  while 
that  section  makes  it  a  crime  against  the 
United  States  to  unjustly  discriminate 
against  an  employee  of  an  interstate  carrier 


because  of  hi*  being  a  member  of  a  labor 
organization,  it  doe*  not  make  it  a  crime  to 
unjustly  discriminate  against  an  employee  of 
the  carrier  because  of  his  not  being  a  mem- 
ber of  such  an  organization. 

The  present  indictment  was  in  the  dis- 
trict court  of  the  United  States  for  the 
Eastern  district  of  Kentucky  against  the  de- 
fendant, Adair. 

The  first  count  alleged  "that  at  and  be- 
fore the  time  hereinafter  named  the  Louis- 
ville &  Nashville  Railroad  Company  Is  and 
was  a  railroad  corporation,  duly  organized 
and  existing  by  law,  and  a  common  carrier 
engaged  in  the  transportation  of  passengers 
and  property  wholly  by  steam  railroad  for 
a  continuous  carriage  and  shipment  from 
one  state  of  the  United  States  to  another 
state  of  the  United  States  of  America;  that 
is  to  say,  from  the  state  of  Kentucky  into 
the  States  of  Ohio,  Indiana,  and  Tennessee, 
and  from  the  state  of  Ohio  into  the  state 
of  Kentucky,  and  was,  at  all  times  afore- 
said, and  at  the  time  of  the  commission  of 
the  offense  hereinafter  named,  a  common 
carrier  of  interstate  commerce,  and  an  em- 
ployer, subject  to  the  provisions  of  a  cer- 
tain act  of  Congress  of  the  United  States  of 
America,  entitled,  'An  Act  Concerning  Car- 
riers Engaged  in  Interstate  Commerce  and© 
Their  Employee*,'  approved  June  1st,  1808,  £ 
and  said  corporation  was  not  at  any 'time  a* 
street  railroad  corporation.  That  before  and 
at  the  time  of  the  commission  of  the  offense 
hereinafter  named  one  William  Adair  was 
an  agent  and  employee  of  said  common  car- 
rier and  employer,  and  was,  at  all  said 
times,  master  mechanic  of  said  common  car- 
rier and  employer  in  the  district  aforesaid, 
and  before  and  at  the  time  hereinafter 
stated  one  0.  B.  Coppage  was  an  employee 
of  said  common  carrier  and  employer  In  the 
district  aforesaid,  and  a*  such  employee  was, 

all  time*  hereinafter  named,  actually  en- 
gaged In  the  capacity  of  locomotive  fireman 

train  operation  and  train  service  for  said 

mmon  carrier  and  employer  In  the  trans- 
portation of  passengers  and  property  afore- 
said, and  was  an  employee  of  said  common 
ier  and  employer  actually  engaged  In 
said  railroad  transportation  and  train  eerv- 
forrsaid,  to  whom  the  provision*  of  said 
act  applied,  and  at  the  time  of  the  commis- 
sion of  the  offense  hereinafter  named  said 
0.  B.  Coppage  was  a  member  of  a  certain 
labor  organization,  known  as  the  Order  *f 
Locomotive  Firemen,  a*  he,  the  said  Wil- 
liam Adair,  then  and  there  well  knew;  a 
more  particular  description  of  said  organisa- 
tion and  the  members  thereof  is  to  the  grand 

The  specific  charge  in  that  count  was 
"that  said  William  Adair,  agent  and  em- 
ployee of  said  common  carrier  and  employer, 
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a*  aforesaid.  In  the  district  aforesaid,  on 
and  before  the  15th  day  of  October,  1900, 
did  unlawfully  and  unjustly  discriminate 
against  said  0.  B.  Coppage,  employee,  aa 
aforesaid,  bj  then  and  there  discharging 
•aid  O.  B.  Coppage  from  such  employment  of 
■aid  common  carrier  and  employer,  because 
of  his  membership  in  said  labor  organisation, 
and  thereby  did  unjustly  discriminate 
against  an  employee  of  a  common  carrier 
and  employer  engaged  in  interstate  com- 
merce bccaL&e  of  his  membership  in  a  labor 
organization,  contrary  to  the  forma  of  the 
statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
United  States." 
rt  The  second  count  repeated  the  general  al- 
£  legations  of  the  first  count  as  to  the  char- 
*  acter  of  the  business  of  the  Louisville** 
Nashville  Railroad  Company  and  the  rela- 
tions between  that  corporation  and  Adair 
and  Coppage.  It  charged  "that  said  Wil- 
liam Adair,  in  the  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  agent 
and  employee  of  said  common  carrier  and 
employer  aforesaid,  on  and  before  the  16th 
day  of  October,  1006,  did  unlawfully  threat- 
en said  0.  B.  Coppage,  employee  a*  afore- 
said, with  loss  of  employment,  because  of  hi* 
membership  in  said  labor  organisation,  con- 
trary to  the  forms  of  the  statute  in  such 
eases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States." 

The  accused,  Adair,  demurred  to  the  In- 
dictment as  insufficient  in  law,  but  the  de- 
murrer was  overruled.  After  reviewing  the 
authorities,  In  an  elaborate  opinion,  the 
court  held  the  10th  section  of  the  act  of 
Congress  to  be  constitutional.  152  Fed.  7S7. 
The  defendant  pleaded  not  guilty,  and  after 
trial  a  verdict  was  returned  of  guilty  on  the 
first  count  and  a  judgment  rendered  that  he 
pay  to  the  United  States  a  fin*  of  »100.  We 
shall,  therefore,  say  nothing  as  to  the  second 
count  of  the  indictment. 

It  thus  appears  that  the  criminal  offense 
charged  in  the  count  of  the  indictment  upon 
which  the  defendant  woe  convicted  was,  in 
substance  and  effect,  that,  being  an  agent 
of  a  railroad  company  engaged  In  Interstate 
commerce,  and  subject  to  the  provisions  of 
the  above  act  of  June  1st,  1898,  be  dis- 
charged one  Coppage  from  its  service  be- 
cause of  his  membership  in  a  labor  organiza- 
tion,— no  other  ground  for  such  discharge 
being  alleged. 

May  Congress  make  it  a  criminal  offense 
against  the  United  States — as,  by  the  10th 
section  of  the  act  of  1808,  It  does— for  an 
agent  or  officer  of  an  interstate  carrier,  hav- 
ing full  authority  in  the  premises  from  the 
carrier,  to  discharge  an  employee  from 
service  simply  because  of  bis  membership 
in  a  labor  organization! 


This  question  in  admittedly  one  of  im- 
portance, and  hoe  been  examined  with  care 
and  deliberation.  And  the  court  has  reached 
n  conclusion  which.  In  its  judgment,  is  con-t- 
sistent*with  both  the  words  and  spirit  of* 
the  Constitution,  and  is  sustained  as  well 
by  sound  reason. 

The  first  inquiry  is  whether  the  part  of 
the  10th  section  of  the  act  of  1898  upon 
which  the  first  count  of  the  indictment  was 
based  is  repugnant  to  the  5th  Amendment 
of  the  Constitution,  declaring  that  no  person 
shall  be  deprived  of  liberty  or  property  with- 
out due  process  of  tew.  In  our  opinion  that 
section,  in  the  particular  mentioned,  is  on 
invasion  of  the  personal  liberty,  as  well  as 
of  the  right  of  property,  guaranteed  by  that 
Amendment.  Such  liberty  and  right  em- 
brace the  right  to  make  contracts  for  th« 
purchase  of  the  labor  of  others,  and  equal- 
ly the  right  to  make  contracts  for  the  sals 
of  one's  own  labor;  each  right,  however,  be- 
ing subject  to  the  fundamental  condition 
that  no  contract,  whatever  its  subject-mat- 
ter, con  be  sustained  which  the  law,  upon 
reasonable  grounds,  forbids  as  inconsistent 
with  the  public  Interests,  or  aa  hurtful  to 
the  public  order,  or  as  detrimental  to  the 
common  good.  This  court  has  said  that  "in 
every  well-ordered  society,  charged  with  the 
duty  of  conserving  the  safety  of  its  members, 
the  rights  of  the  individual  in  respect  of  bis 
liberty  may,  at  times,  under  the  pressure 
of  great  dangers,  be  subjected  to  such  re- 
straint, to  be  enforced  by  reasonable  regula- 
tions, as  the  safety  of  the  general  public 
may  demand."  Jacobaon  v.  Massachusetts, 
197  U.  S.  11,  29,  49  L.  ed.  843,  6S1,  25  Sup. 
Ct.  Rep.  358,  362,  and  authorities  there 
cited.  Without  stopping  to  consider  what 
would  have  been  the  rights  of  the  railroad 
company  under  the  5th  Amendment,  had  it 
been  indicted  under  the  act  of  Congress,  It  is 
sufficient  in  this  case  to  say  that,  as  agent  of 
the  railroad  company,  and,  as  such,  respon- 
sible for  the  conduct  of  the  business  of  on* 
of  its  departments,  it  was  the  defendant 
Adair's  right—and  that  right  inhered  in  his 
personal  liberty,  end  was  also  a  right  of 
property— to  serve  his  employer  as  beat  he 
could,  so  long  aa  he  did  nothing  that  waa 
reasonably  forbidden  by  law  as  injurious  to 
the  public  interests.  It  was  the  right  of  the 
defendant  to  prescribe  the  terms  upon  which 
the  services  of  Coppage  would  be  accepted,,, 
and  it  was  the  right  of  Coppage  to  become  orjj 
uot,*os  he  chose,  on  employee  of  the  rail-* 
road  company  upon  the  terms  offered  to  him. 
Mr.  Cooley,  in  his  treatise  on  Torts,  p.  278, 
well  says:  "It  is  a  part  of  every  man's 
civil  right*  that  he  be  left  at  liberty  to  re- 
fuse business  relations  with  any  person 
whomsoever,  whether  the  refusal  rest*  upon 
I  as  si  in.   or  is  the  result  of  whim,  caprice. 
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prejudice,  or  malice.  With  his  reason*  nei- 
ther the  public  nor  third  persons  hare  any 
legal  concern.  It  is  also  his  right  to  have 
business  relations  with  anyone  with  wham 
he  can  make  contracts,  and,  if  he  is  wrong- 
fully deprived  of  this  right  by  others,  be  is 
entitled  to  redress." 

In  Lochner  t.  New  York,  1B8  U.  S.  40, 
53,  66,  49  L.  ed.  93T,  940,  941,  26  Sup.  Ct. 
Rep.  539,  641,  643,  which  involved  the  valid- 
ity of  a  state  enactment  prescribing  cer- 
tain maximum  hours  for  labor  in  bakeries, 
and  which  made  it  a  misdemeanor  for  an 
employer  to  require  or  permit  an  employee 
in  such  an  establishment  to  work  in  excess 
of  a  given  number  of  hours  each  day,  the 
court  said:  "The  general  right  to  make  a 
contract  in  relation  to  his  business  Is  part 
of  the  liberty  of  the  individual  protected  by 
the  14  tli  Amendment  of  the  Federal  Consti- 
tution, Allgeyer  t.  Louisiana,  165  U.  S. 
B78,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427.  Un- 
der that  provision  no  state  can  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.  The  right  to  purchase 
or  to  sell  labor  is  part  of  the  liberty  pro- 
tected by  this  Amendment,  unless  there  are 
circumstances  which  exclude  the  right. 
There  are,  however,  certain  powers  existing 
In  the  sovereignty  of  each  state  in  the  Union, 
somewhat  vaguely  termed  'police  powers,' 
the  exact  description  and  limitation  of  which 
have  not  been  attempted  by  the  courts. 
Those  powers,  broadly  stated,  and  without, 
at  present,  any  attempt  at  a  more  specific 
limitation,  relate  to  the  safety,  health,  mor- 
als, and  general  welfare  of  the  public.  Both 
property  and  liberty  are  held  on  such  rea- 
sonable conditions  as  may  be  imposed  by  the 
governing  power  of  the  state  in  the  exercise 
of  those  powers,  and  with  such  conditions 
the  14th  Amendment  was  not  designed  to 
Interfere,  Mugler  v.  Kansas,  123  U.  S.  623, 
81  L.  ed.  206,  8  Sup.  Ct.  Rep.  273;  Re 
Kemmler,  136  U.  8.  436,  34  L.  ed.  619,  10 
Sup.  Ct.  Rep.  930;  Crowley  v.  Christensen, 
137  U.  S.  83,  34  L.  ed.  620,  11  Sup.  Ct  Rep. 
„13;  Re  Converse,  137  U.  S.  624,  34  L.  ed. 
£796,  11  Sup.  Ct  Rep.  191.  ...  In  every 
*  case  that 'comes  before  this  court,  therefore, 
where  legislation  of  this  character  is  con- 
cerned, and  where  the  protection  of  the  Fed- 
eral Constitution  is  sought,  the  question 
necessarily  arises:  la  this  a  fair,  reason- 
able, and  appropriate  exercise  of  the  police 
power  of  the  state,  or  is  it  an  unreasonable, 
unnecessary,  and  arbitrary  interference  with 
the  right  of  the  individual  to  his  personal 
liberty  or  to  enter  into  those  contracts  in 
relation  to  labor  which  may  seem  to  him  ap- 
propriate or  necessary  for  the  support  of 
himself  and  his  family!  Of  course,  the  lib- 
erty of  contract  relating  to  labor  includes 
both  partita  to  It    The  one  has  as  much 


right  to  purchase  a*  the  other  to  sell  labor." 
Although  there  was  a  difference  of  opinion 
in  that  case  among  the  members  of  the  court 
as  to  certain  propositions,  there  was  no  disa- 
greement as  to  the  general  proposition  that 
there  ia  a  liberty  of  contract  which  cannot 
be  unreasonably  interfered  with  by  legis- 
lation. The  minority  were  of  opinion  that 
the  business  referred  to  in  the  New  York 
statute  was  such  as  to  require  regulation, 
and  that,  as  the  statute  was  not  shown  plain- 
ly and  palpably  to  have  Imposed  an  unrea- 
sonable restraint  upon  freedom  of  contract, 
it  should  be  regarded  by  the  courts  as  a  val- 
id exercise  of  the  state's  power  to  care  for 
the  health  and  safety  of  its  people. 

While,  as  already  suggested,  the  right  of 
liberty  and  property  guaranteed  by  the  Con- 
stitution against  deprivation  without  due 
process  of  law  is  subject  to  such  reasonable 
restraints  as  the  common  good  or  the  gen- 
eral welfare  may  require,  it  is  not  within 
the  functions  of  government — at  least,  in 
the  absence  of  contract  between  the  parties 
— to  compel  any  person,  in  the  course  of  his 
business  and  against  his  will,  to  accept  or 
retain  the  personal  services  of  another,  or 
to  compel  any  person,  against  his  will,  to 
perform  personal  services  for  another.  The 
right  of  a  person  to  sell  his  labor  upon  such 
terms  as  he  deems  proper  is,  in  its  essence, 
the  some  as  the  right  of  the  purchaser  of 
labor  to  prescribe  the  conditions  upon  which 
he  will  accept  such  labor  from  the  person 
offering  to  sell  it  So  the  right  of  the  em- 
ployee to  quit  the  service  of  the  employer,  t- 
'f  or  whatever  reason,  is  the  some  as  the  right  * 
of  the  employer,  for  whatever  reason,  to  dis- 
pense with  the  services  of  such  employee. 
It  was  the  legal  right  of  the  defendant, 
Adair, — however  unwise  such  a  course  might 
have  been, — to  discharge  Coppage  because  of 
his  being  a  member  of  a  labor  organization, 
as  It  was  the  legal  right  of  Coppage,  if  ha 
saw  fit  to  do  so, — however  unwise  such  a 
course  on  his  part  might  have  been, — to  quit 
the  service  in  which  he  was  engaged,  be- 
cause the  defendant  employed  some  persons 
who  were  not  members  of  a  labor  organiza- 
tion. In  all  such  particulars  the  employer 
and  the  employee  have  equality  of  right  and 
any  legislation  that  disturbs  that  equality 
is  an  arbitrary  interference  with  the  liberty 
of  contract  which  no  government  can  legally 
justify  in  a  free  land.  These  views  find  sup- 
port in  adjudged  cases,  some  of  which  are 
cited  tn  the  margin. t  Of  course,  if  the 
parties  by  contract  fixed  the  period  of  serv- 

tPeople  v.  Marcus,  185  N.  Y.  257,  7  L.K 
A.(N.S.)  382,  113  Am.  St.  Rep.  902,  77  N. 
E.  1073;  National  Protective  Asso.  v.  dim- 
ming, 170  N.  Y.  315,  58  L.JUl.  136,  88  Am. 
St.  Rep.  648,  63  N.  E.  369 ;  Jacobs  v.  Cohen, 
183  N.  Y.  207,  2  L.RA.(N.S.)  292,  111  Am. 
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ice,  and  prescribed  the  conditions  upon 
which  the  contract  may  be  terminated,  such 
contract  would  control  the  rights  of  the  par- 
ties aa  between  themselves,  and  for  any  vio- 
lation of  those  provisions  the  party  wronged 
would  have  his  appropriate  civil  action. 
And  it  may  he — but  upon  that  point  we  ex- 
press  no  opinion — that,  in  the  case  of  a  la- 
bor contract  between  an  employer  engaged 
In  interstate  commerce  and  bis  employee, 
Congress  could  make  it  a  crime  for  either 
party,  without  sufficient  or  just  excuse  or 
notice,  to  disregard  the  terms  of  such  con- 
tract or  to  refuse  to  perform  it  In  the  ab- 
sence, however,  of  a  valid  contract  between 
the  parties  controlling  their  conduct  to- 
wards each  other  and  fixing  a  period  of 
service,  it  cannot  be,  we  repeat,  that  an  ero- 
ployer  is  under  any  legal  obligation,  against 
«•  his  will,  to  retain  an  employee  in  his  per- 
*  sonal  service  any  more  than  an  em  ploy  eo-can 
be  compelled,  against  his  will,  to  remain  In 
the  personal  service  of  another.  So  far  as 
this  record  discloses  the  facta  the  defend- 
ant, who  seemed  to  have  authority  in  the 
premises,  did  not  agree  to  keep  Coppage  in 
service  for  any  particular  time,  nor  did 
Coppage  agree  to  remain  in  such  service  a 
moment  longer  than  he  chose.  The  latter 
was  at  liberty  to  quit  the  service  without 
assigning  any  reason  for  his  leaving.  And 
the  defendant  was  at  liberty,  in  his  discre- 
tion, to  discharge  Coppage  from  service 
without  giving  any  reason  for  so  doing. 

As  the  relations  and  the  conduct  of  the 
parties  towards  each  other  was  not  con- 
trolled by  any  contract  other  than  a  general 
employment  on  one  side  to  accept  the  serv- 
ices of  the  employee  and  a  general  agree- 
ment on  the  other  side  to  render  services  to 
the  employer, — no  term  being  fixed  for  the 
continuance  of  the  employment, — Congress 
eould  not,  consistently  with  the  5th  Amend- 
ment, make  it  a  crime  against  the  United 
States   to   discbarge   the    employee   because 

St.  Kep.  730,  76  N.  E.  6;  State  v.  Julow, 
12S  Mo.  163,  29  L.R.A.  257,  60  Am.  St.  Rep. 
443,  31  S.  W.  781;  State  v.  Goodwill,  33  W. 
Va.  179.  6  L.R.A.  621,  25  Am.  St.  Rep.  963, 
10  S.  E.  £86;  Gillespie  v.  People,  188  111. 
176,  62  L.R.A.  283,  80  Am.  St.  Rep.  176,  68 
N.  E.  1007;  State  ex  reL  Zillmer  v.  Krouts- 
berg,  114  Wis.  630,  68  L.R.A.  748,  91  Am. 
St.  Rep.  934,  90  N.  W.  1098;  Wallace  v. 
Georgia,  C.iS.X.  Co.  94  Ga.  732,  22  S.  E. 
579;  Hundley  v.  Louisville  ft  N.  R.  Co.  105 
Kv.  162,  63  L.R.A.  289,  88  Am.  St.  Rep. 
«08,  48  S.  W.  429 1  Brewster  v.  C.  Miller** 
Sons  Co.  101  Kv.  368,  38  L.R.A.  SOS,  41  S. 
W.  301 ;  New  York,  C.  4  St.  L.  R.  Co.  v. 
Schaffer,  OS  Ohio  St.  414,  62  L.R.A.  931. 
87  Am.  St  Rep.  628,  62  N.  B.  1038;  Arthur 
v.  Oakes,  26  L.RJL  414,  4  Inters.  Com.  Rep. 
744,  11  C.  C.  A.  209,  24  U.  S.  App.  £39,  63 
red.  310. 


of  his  being  a  member  of  a  labor  organlxa- 

But  ft  is  suggested  that  the  authority  to 
make  it  a  crime  for  an  agent  or  officer  of  an 
Interstate  carrier,  having  authority  in  the 
premises  from  his  principal,  to  discharge 
an  employee  from  service  to  such  carrier, 
simply  because  of  hie  membership  in  a  labor 
organization,  can  be  referred  to  the  power 
of  Congress  to  regulate  interstate  commerce, 
without  regard  to  any  question  of  personal 
liberty  or  right  of  property  arising 
under  the  5th  Amendment  Thfa  sug- 
gestion can  have  no  bearing  in  the 
present  discussion  unless  the  statute,  in  the 
particular  just  stated,  is,  within  the  mean- 
ing of  the  Constitution,  a  regulation  of 
commerce  among  the  states.  If  It  be  not 
then  clearly  the  government  cannot  invoke 
the  commerce  clause  of  the  Constitution  aa 
sustaining  the  indictment  against  Adair. 

Let  us  inquire  what  is  commerce,  the 
power  to  regulate  which  Is  given  to  Con- 
gress? 

This  question  has  been  frequently  pro- 
pounded in  this  court  "ad  the  answer  has,. 
been — and  no  more  specific  answer  could  ^ 
•well  have  been  given — that  commerce  among* 
the  several  states  comprehends  traffic.  In- 
tercourse, trade,  navigation,  communica- 
tion, the  transit  of  persons,  and  the  trans- 
mission of  messages  by  telegraph, — indeed, 
every  species  of  commercial  intercourse 
among  the  several  states, — but  not  that  com- 
merce "completely  Internal,  which  Is  car- 
ried on  between  man  and  man,  In  a  state, 
or  between  different  parts  of  the  same  stats, 
and  which  does  not  extend  to  or  affect  other 
states."  The  power  to  regulate  interstate 
commerce  is  the  power  to  prescribe  rules  by 
which  such  commerce  must  be  govern  ed.f 
Of  course,  as  has  been  often  said.  Congress 
has  a  large  discretion  In  the  selection  or 
choice  of  the  means  to  be  employed  in  the 
regulation  of  interstate  commerce,  and  such 
discretion  la  not  to  be  interfered  with  except 
where  that  which  is  done  Is  in  plain  viola- 
tion of  the  Constitution.    Northern  Securi- 

■fGfbbona  v.  Ogden,  9  Wheat  1,  8  L.  ed. 
23 ;  Passenger  Cases,  7  How.  283,  12  L.  ed. 
702;  Almy  v.  California,  24  How.  IBS,  16 
L.  ed.  644;  Peneecola  Teleg.  Co.  v.  Western 
U.  Teleg.  Co.  86  U.  S.  1,  9,  12,  24  L.  od. 
708,  710,  711;  Mobile  County  v.  Kimball, 
102  U.  S.  091,  20  L.  ed.  238;  Western  U. 
Teleg.  Co.  v.  Pendleton,  122  U.  8.  347,  368, 
30  L.  ed.  1187,  1188,  1  Inters.  Com.  Rep. 
300,  7  Sup.  Ct.  Rep.  1126;  Lottery  Case 
(Champion  v.  Ames)  188  U.  B.  821,  362,  47 
L.  ed.  492,  489,  23  Sup.  Ct.  Rep.  321;  North- 
ern Securities  Co.  v.  United  States,  193  U. 
a  197,  48  I*  ed.  679,  24  Sup.  Ct  Rep.  438; 
Howard  v.  Illinois  C.  R.  Co.  (present  term) 
207  U.  S.  4S3,  ante,  141,  28  Sup.  Ct  Rep. 
141. 
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Uea  Co.  t.  United  State*,  193  U.  B.  197,  48 
L.  ed.  679,  24  Sup.  Ct.  Rep.  436,  and  au- 
thorities there  cited.  In  this  connection  we 
may  refer  to  Johnson  v.  Southern  P.  Co. 
186  U.  S.  1,  49  L.  ed.  363,  26  Sup.  Ct  Rep. 
153,  relied  on  in  argument,  which  case  arose 
under  the  act  of  Congress  of  March  2d,  1893 
(27  Stat,  at  L.  531,  chap.  196,  U.  S.  Comp. 
Stat.  1901,  p.  3174).  That  act  required  car- 
riers engaged  in  Interstate  commerce  to 
equip  their  cars  used  in  such  commerce  with 
automatic  couplers  and  continuous  brakes, 
and  their  locomotives  with  driving-wheel 
brakes.  But  the  act  upon  its  face  showed 
that  its  object  was  to  promote  the  safety  of 
employees  and  travelers  upon  railroads;  and 
this  court  sustained  its  validity  upon  the 
ground  that  it  manifestly  had  reference  to 
interstate  commerce,  and  was  calculated  to 
subserve  the  interests  of  such  commerce  by 
affording  protection  to  employees  and  trav- 
elers. It  was  held  that  there  was  a  sub- 
stantial connection  between  the  object 
sought  to  be  attained  by  the  act  and  the 

n  means  provided   to  accomplish  that  object. 

5  So,  in  regard  to  Howard  v.  Illinois  C.  R. 

*  Co.  decided  at  the  present  term.  *207  U.  S. 
463,  ante,  141,  28  Sup.  Ct  Rep.  141.  In 
that  ease  the  court  sustained  the  authority 
of  Congress,  under  its  power  to  regulate  in- 
terstate commerce,  to  prescribe  the  rule  of 
liability,  as  between  interstate  carriers  and 
its  employees  in  such  interstate  commerce, 
In  cases  of  personal  injuries  received  by  em- 
ployees while  actually  engaged  in  such  com- 
merce. The  decision  on  this  point  was 
placed  on  the  ground  that  a  rule  of  that 
character  would  have  direct  reference  to  the 
conduct  of  interstate  commerce,  and  would, 
therefore,  be  within  the  competency  of  Con- 
gress to  establish  for  commerce  among  the 
states,  but  not  as  to  commerce  completely 
internal  to  a  state.  Manifestly,  any  rule 
prescribed  for  the  conduct  of  interstate  com- 
merce, in  order  to  be  within  the  competency 
of  Congress  under  its  power  to  regulate 
commerce  among  the  states,  must  have  some 
real  or  substantial  relation  to  or  connec- 
tion with  the  commerce  regulated.  But 
what  possible  legal  or  logical  connection  Is 
there  between  an  employee's  membership  in 
a  labor  organisation  and  the  carrying  on  of 
Interstate  commerce?  Such  relation  to  a 
labor  organization  cannot  have,  in  itttlf 
and  in  the  eye  of  the  law,  any  bearing  upon 
the  commerce  with  which  the  employee  is 
connected  by  his  labor  and  services.  Labor 
associations,  we  assume,  are  organized  for 
the  general  purpose  of  improving  or  better- 
ing the  conditions  and  conserving  the  inter- 
ests of  its  members  as  wage-earners, — an 
object  entirely  legitimate  and  to  be  com- 
mended rather  than  condemned.  But  surely 
those   associations,   as   labor   organizations, 


have  nothing  to  do  with  Interstate  oont- 
meroe,  aa  such.  One  who  engages  la  tha 
service  of  an  interstate  carrier  win,  It  must 
be  assumed,  faithfully  perform  his  duty, 
whether  he  be  a  member  or  not  a  member 
of  a  tabor  organisation.  His  fitness  for  the 
position  in  which  he  labors  and  his  diligence 
in  the  discharge  of  his  duties  cannot,  in  law 
or  sound  reason,  depend  in  any  degree  upon 
his  being  or  not  being  a  member  of  a  labor 
organisation.  It  cannot  be  assumed  that 
bis  fitness  is  assured,  or  his  diligence  in- - 
creased,  by  such  membership,  or  that  lie  isjj 
less  fit  or  less  diligent 'because  of  his  not* 
being  a  member  of  such  an  organization. 
It  is  the  employee  as  a  man,  and  not  as  a 
member  of  a  labor  organization,  who  labors 
in  the  service  of  an  interstate  carrier.  Will 
it  be  said  that  the  provision  in  question  had 
its  origin  in  the  apprehension,  on  the  part 
of  Congress,  that  if  it  did  not  show  more 
consideration  for  members  of  labor  organ- 
izations than  for  wage-earners  who  were  not 
members  of  such  organizations,  or  if  ft  did 
not  insert  in  the  statute  some  such  provi- 
sion as  the  one  here  in  question,  members 
of  labor  organizations  would,  by  illegal  or 
violent  measures,  interrupt  or  impair  the 
freedom  of  commerce  among  the  states!  We 
will  not  indulge  in  any  such  conjectures, 
nor  make  them,  in  whole  or  in  part,  the 
basis  of  our  decision.  We  could  not  do  so 
consistently  with  the  respect  due  to  a  co- 
ordinate department  of  the  government.  We 
could  not  do  so  without  imputing  to  Con- 
gress the  purpose  to  accord  to  one  class  of 
wage -earners  privileges  withheld  from  an- 
other class  of  wage-earners,  engaged,  it  may 
be.  In  the  same  kind  of  labor  and  serving 
the  same  employer.  Nor  will  ws  assume,  Id 
our  consideration  of  this  case,  that  mem- 
bers of  labor  organizations  will,  in  any  con- 
siderable numbers,  resort  to  Illegal  methods 
for  accomplishing  any  particular  object  they 
have  In  riew. 

Looking  alone  at  the  words  of  the  statute 
for  the  purpose  of  ascertaining  its  scop* 
and  effect,  and  of  determining  its  validity, 
we  hold  that  there  is  no  such  connection 
between  interstate  commerce  and  member- 
ship in  a  labor  organization  as  to  authorize 
Congress  to  make  it  a  crime  against  the 
United  States  for  an  agent  of  an  Interstate 
carrier  to  discharge  an  employee  because  of 
such  membership  on  his  part  If  such  a 
power  exists  In  Congress  It  Is  difficult  to 
perceive  why  it  might  not,  by  absolute  regu- 
lation, require  interstate  carriers,  under 
penalties,  to  employ,  In  the  conduct  ot  its 
interstate  business,  only  members  of  labor 
organizations,  or  only  those  who  are  not 
members  of  such  organizations, — a  power 
which  could  not  be  recognized  as  existing 
under  the  Constitution  of  the  United  States. 
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*  No  such  ml*  of  criminal  liability  m  that  to 

•  which****  have  referred  can  be  regarded  as, 
in  an;  just  sense,  a  regulation  of  interstate 
commerce.  We  need  scarcely  repeat  what 
tli  is  court  has  more  than  once  said,  that  the 
power  to  regulate  interstate  commerce, 
great  ana  paramount  as  that  power  is,  can- 
not be  exerted  in  violation  of  any  funda- 
mental right  secured  by  other  provisions  of 
the  Constitution.  Gibbons  v.  Ogden,  9 
Wheat.  1,  190,  6  L.  ed.  23,  TO;  Lottery  Case 
(Champion  v.  Ames)  188  U.  S.  321,  3S3, 
47  L.  ed.  402,  600,  23  Sup.  CL  Rep.  321. 

It  results,  on  the  whole  case,  that  the 
provision  of  the  statute  under  which  the 
defendant  was  convicted  must  be  held  to  be 
repugnant  to  the  0th  Amendment,  ant 
not  embraced  by  nor  within  the  power  of 
Congress  to  regulate  interstate  commerce, 
but,  under  the  guise  of  regulating  inter- 
state commerce,  and  as  applied  to  this  case, 
it  arbitrarily  sanctions  an  illegal  invasion 
of  the  personal  liberty  as  well  as  the  right 
of  property  of  the  defendant,  Adair. 

We  add  that  since  the  part  of  the  act  of 
1698  upon  which  the  first  count  of  the  in- 
dictment is  based,  sod  upon  which  alone  th* 
defendant  was  convicted,  is  severable  from 
its  other  parts,  and  as  what  has  been  said 
is  sufficient  to  dispose  of  the  present  case, 
we  are  not  called  upon  to  consider  other 
and  independent  provisions  of  the  act,  such, 
for  instance,  as  the  provisions  relating  to 
arbitration.  This  decision  is  therefore  re- 
stricted to  the  question  of  the  validity  of 
the  particular  provision  in  the  act  of  Con- 
gress making  it  a  crime  against  the  United 
States  for  an  agent  or  officer  of  an  inter- 
state carrier  to  discharge  an  employes  from 
its  service  because  of  bis  being  a  member 
of  a  labor  organization. 

The  judgment  must  be  reversed,  with  di- 
rections to  set  aside  the  verdict  and  judg- 
ment of  conviction,  sustain  the  demurrer  to 
the  indictment,  and  dismiss  the  esse. 

It  Is  so  ordered. 


m  Mr.  Justice  McKenna,  dissenting: 
*)  The  opinion  of  the  court  proceeds  upon 
•  somewhat  narrow 'lines  and  either  omits  or 
does  not  give  adequate  prominence  to  the 
con  side  rations  which,  I  think,  are  determi- 
native of  the  questions  in  the  case.  The 
principle  upon  which  the  opinion  is  ground- 
ed is,  as  I  understand  it,  that  a  labor  or- 
ganisation has  no  legal  or  logical  connec- 
tion with  interstate  commerce,  and  that  the 
ttnsss  of  an  employes  has  no  dependence  or 
relation  with  his  membership  in  such  or- 
ganisation. It  is  hence  concluded  that  to 
restrain  Us  discharge  merely  on  account  of 


such  membership  is  an  Invasion  of  the  liber- 
ty of  the  carrier  guaranteed  by  the  0th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States.  The  conclusion  is  Irresistible  if 
the  propositions  from  which  it  is  deduced 
may  be  viewed  as  abstractly  as  the  opinion 
views  them.    May  they  be  so  viewed! 

A  summary  of  the  act  is  necessarj  to 
understand  5  10.  Detach  that  section  from 
the  other  provisions  of  the  act  and  it  might 
be  open  to  condemnation. 

The  1st  section  of  the  act  designates  the 
carriers  to  whom  it  shall  apply.  The  2d 
section  makes  it  the  duty  of  the  chairman 
of  the  Interstate  Commerce  Commission  and 
the  Commissioner  of  Labor,  in  case  of  a 
dispute  between  carriers  and  their  employees 
which  threatens  to  Interrupt  the  business  of 
the  carriers,  to  put  themselves  in  commu- 
nication with  the  parties  to  the  controversy 
and  use  efforts  to  "mediation  and  concilia- 
tion." If  the  efforts  fail,  then  t  3  provides 
for  the  appointment  of  a  board  of  arbitra- 
tion,— one  to  bs  named  by  the  carrier,  on* 
by  the  labor  organization  to  which  the  em- 
ployees belong,  and  the  two  thus  chosen 
shall  select  a  third. 

There  Is  a  provision  that  If  the  employees 
belong  to  different  organizations  they  shall 
concur  in  the  selection  of  tits  arbitrator. 
The  board  is  to  give  hearings;  power  is  vest- 
ed in  the  board  to  summon  witnesses,  and 
provision  is  made  for  filing  the  award  i* 
the  clerk's  office  of  the  circuit  court  of  tne 
United  States  for  the  district  where  the  con- 
troversy arose.  Others  sections  complete 
the  scheme  of  arbitration  thus  outlined,,, 
and  make,  as  far  as  possible,  the  proceed-* 
ings  of  the  arbitrators  •judicial,  and,  pend-» 
ing  them,  put  restrictions  on  the  parties, 
and   damages   for   violation   of   the   reatrie- 

Even  from  this  meager  outline  may  be 
perceived  the  justification  and  force  of  I 
10.  It  prohibits  discrimination  by  a  car- 
rier engaged  in  interstate  commerce,  in  the 
employment  under  the  circumstances  here- 
after mentioned,  or  the  discharge  from  em- 
ployment of  members  of  labor  organizations 

"orcaUM  Of  suck  membership."  This  the 
opinion  condemns.  The  actions  prohibited, 
it  is  asserted,  an  part  of  the  liberty  of  a 
carrier,  protected  by  the  Constitution  of  the 
United  States  from  limitation  or  regula- 
tion, I  may  observe  that  the  declaration 
is  clear  and  unembarrassed  by  any  material 
benefit  to  the  carrier  from  its  exercise.  It 
may  be  exercised  with  reason  or  without 
son,  though  the  business  of  the  carrier 
of  public  concern.  This,  then,  is  the 
contention,  and  I  hring  its  elements  into 
bold  relief  to  submit  against  them  what  1 
deem  to  be  stronger  considerations,  based  on 
the  statute  and  sustained  by  authority. 
I  take  for  granted  that  the  expressions  ot 
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the  opinion  of  the  court,  which  seems  to 
indicate  that  the  provisions  of  I  10  are  ille- 
gal because  their  violation  ia  made  crimi- 
nal, are  used  only  for  description  and  inci- 
dental emphasis,  and  not  as  the  essential 
ground  of  the  objections  to  those  provisions. 
I  may  assume  at  the  outset  that  the 
liberty  guaranteed  by  the  6th  Amendment 
Is  not  a  liberty  tree  from  all  restraints  and 
limitations,  and  this  must  be  so  or  govern- 
ment could  not  be  beneficially  exercised  in 
many  cases.  Therefore,  in  judging  of  any 
legislation  which  imposes  restraints  or  lim- 
itations, the  Inquiry  must  be,  What  is  their 
purpose,  and  is  the  purpose  within  one  of 
the  powers  of  government!  Applying  this 
principle  immediately  to  the  present  case, 
without  beating  about  in  the  abstract,  the 
inquiry  must  be  whether  i  10  of  the  act  ol 
Congress  has  relation  to  the  purpose  which 
Induced  the  act,  and  which  it  was  enacted 
to  accomplish,  and  whether  such  purpose 
is  in  aid  of  interstate  commerce,  and  not 
a  mere  restriction  upon  the  liberty  of  earri* 
N  era  to  employ  whom  they  please,  or  to  have 
x  business  relations  with  whom  they  please. 
•  In  the  inquiry  there*!*  necessarily  involved 
a  definition  of  Interstate  commerce  and  of 
what  is  a  regulation  of  it  Aa  to  the  first, 
I  may  concur  with  the  opinion;  as  to  the 
second,  an  immediate  and  guiding  light  is 
afforded  by  the  case  of  Howard  v,  Illinois 
C.  R.  Co.,  recently  decided.  207  U.  S.  463, 
ante,  141,  28  Sup.  Ct  Rep.  141.  In  that 
ease  there  was  a  searching  scrutiny  of  the 
powers  of  Congress,  and  it  was  held  to  be 
competent  to  establish  a  new  rule  of  liabili- 
ty of  the  carrier  to  his  employees;  in  a 
word,  competent  to  regulate  the  relation  of 
master  and  servant, — a  relation  apparently 
remote  from  commerce,  and  one  which  was 
earnestly  urged  by  the  railroad  to  be  remote 
from  commerce.  To  the  contention  the 
court  said:  "But  we  may  not  test  the  power 
of  Congress  to  regulate  commerce  solely  by 
abstractly  considering  the  particular  sub- 
ject to  which  a  regulation  relates,  irrespec- 
tive of  whether  the  regulation  in  question 
Is  one  of  interstate  commerce.  On  the  con- 
trary, the  teat  of  power  is  not  merely  the 
matter  regulated,  but  whether  the  regula- 
tion is  directly  one  of  interstate  commerce, 
or  is  embraced  within  the  grant  conferred 
on  Congress  to  use  all  lawful  means  neces- 
sary and  appropriate  to  the  execution  of  the 
power  to  regulate  commerce."  In  other 
words,  that  the  power  is  not  confined  to  a 
regulation  of  the  mere  movement  of  goods 
or  persons. 

And  there  are  other  examples  In  our  de- 
cisions- examples,  too,  of  liberty  of  con- 
tract and  liberty  of  forming  business  re- 
lations (made  conspicuous  aa  grounds  of 
decision  in  the  present  case}— which  were 
compelled  to  give  way  to  the  power  of  Con- 


gress. Northern  Securities  Co.  v.  Unite* 
States,  19S  U.  S.  200,  48  L.  ed.  G7S,  24  Sup, 
Ct.  Rep.  436.  In  that  case  exactly  the  same 
definitions  were  made  as  made  here  and  ths 
contentions  were  pressed  as  are  pressed 
here.  The  Northern  Securities  Company 
was  not  a  railroad  company.  Its  corporate 
powers  were  limited  to  buying,  selling,  and 
holding  stock,  bonds,  and  other  securities, 
and  it  was  contended  that,  as  such  busi- 
not  commerce  at  all,  it  could  not 
be  within  the  power  of  Congress  to  regu- 
late. The  contention  was  not  yielded  to, 
though  it  had  the  support  of  members  of* 
this  court.  Asserting  the  application  of  the  5 
•anti-trust  set  of  1890  [20  Stat,  at  L.  209,* 
chap.  847,  U.  S.  Comp.  Stat  1901,  p.  3200] 
to  such  business,  and  the  power  of  Congress 
to  regulate  it,  the  court  said  "that  a  sound 
construction  of  the  Constitution  allows  to 
Congress  a  large  discretion  'with  respect 
to  the  means  by  which  the  powers  It  [the 
;ommerce  clause]  confer*  are  to  be  carried 
nto  execution,  which  enables  that  body  to 
perform  the  high  duties  assigned  to  it,  la 
iner  most  beneficial  to  the  people."* 
in  recognition  of  this  principle  that 
declared  in  United  States  v.  Joint 
Traffic  Aaso.  171  U.  S.  G71,  43  L.  ed.  288, 
19  Sup.  Ct  Rep.  26i  "The  prohibition  of 
such  contracts  [contracts  fixing  rata*]  may, 
the  judgment  of  Congress,  be  one  of  ths 
reasonable  necessities  for  the  proper  regu- 
lation of  commerce,  and  Congress  is  ths 
jvdgn  of  suoh  necessity  and  propriety,  un- 
less, in  oate  of  a  possible  pros*  perosrsfo* 
of  the  principle,  the  courts  might  be  applied 
to  for  relief.''  The  contentions  of  the  parties 
in  the  case  Invoked  the  declaration.  There, 
as  here,  an  opposition  was  asserted  between 
the  liberty  of  the  railroads  to  contract  with 
one  another  and  the  power  of  Congress  to 
regulate  commerce.  That  power  was  pro- 
nounced paramount,  and  it  was  not  per- 
ceived, as  it  seems  to  be  perceived  now,  that 
it  was  subordinate,  and  controlled  by  the 
provisions  of  the  Gth  Amendment.  Nor 
was  the  relation  of  the  power  of  Congress 
to  that  Amendment  overlooked.  It  wsa 
commented  upon  and  reconciled.  And  there 
is  nothing  whatever  in  Gibbons  v.  Ogden, 
9  Wheat.  1,  8  L.  ed.  23,  or  in  Lottery  Cass 
(Champion  v.  Ames)  188  U.  S.  321,  47 
L.  ed.  492,  23  Sup.  Ct.  Rep.  321,  which  t* 
to  the  contrary. 

From  these  considerations  we  may  pass 
to  an  inspection  of  the  statute  of  which 
|  10  is  a  part,  and  inquire  as  to  its  purpose, 
and  if  the  means  which  It  employs  has  re- 
lation to  that  purpose  and  to  interstate 
commerce.  The  provisions  of  ths  act  are 
explicit  and  present  a  well  co-ordinated 
plan  for  the  settlement  of  disputes  between. 
carriers  and  their  employees,  by  briiurlsav. 
ths  disputes  to  arbitration  and  acoonims- 
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nation,  and  thereby  prevent  strikes  and  the 
public  disorder  and  derangement  of  busl- 
■tn  that  may  be  consequent  upon  them.  I 
submit  no  worthier  purpose  can  engage 
B  legislative   attention   or  be   the   object   of 

*  legislative    action,  and,  it  might  be  urged, 

•  to  attain  which  the  congressional  judgment 
af  moans  should  not  be  brought  under  a 
rigid  limitation  and  condemned.  If  It  con- 
tribute in  any  degree  to  the  end,  a*  a 
"groat  perversion  of  the  principle"  of  regu- 
lation, the  condition  which,  it  waa  said  In 
United  States  v.  Joint  Traffic  Asso.  supra, 
might  justify  an  appeal  to  the  courts. 

We  are  told  that  labor  associations  are 
to  be  commended.  May  not,  then,  Congress 
recognize  their  existence!  yes,  and  recognize 
thefr  power  as  conditions  to  be  counted 
With  in  framing  its  legislation  I  Of  what 
um  would  It  be  to  attempt  to  bring  bodies 
of  ma  to  agreement  and  compromise  of 
controversies  if  yon  put  out  of  view  the 
Influences  which  move  them  or  the  fellow- 
ship which  binds  them, — maybe  controls 
and  impels  them,  whether  rightfully  or 
wrongfully,  to  make  the  causa  of  one  the 
cause  of  all?  And  this  practical  wisdom 
Congress  observed, — observed,  I  may  say, 
not  In  speculation  or  uncertain  prevision  of 
evils,  but  in  experience  of  evils, — au  ex- 
perience which  approached  to  the  dimen- 
sions of  a  national  calamity.  The  facts 
of  history  should  not  be  overlooked  nor  the 
course  of  legislation.  The  act  involved  in 
the  present  case  was  preceded  by  one  en- 
acted in  1888  of  similar  purport.  26  Stat. 
at  L.  SOI,  chap.  1003.  That  act  did  not 
recognize  tabor  associations,  or  distinguish 
between  the  membere  of  such  associations 
and  the  other  employees  of  carriers.  It 
failed  in  its  purpose,  whether  from  defect 
In  its  provisions  or  other  cause  we  may 
only  conjecture.  At  any  rate,  it  did  not 
avert  the  strike  at  Chicago  in  189*.  In- 
vestigation followed,  and,  as  a  result  of  it, 
the  act  of  1608  was  finally  passed.  Pre- 
sumably its  provisions  and  remedy  were  ad- 
dressed to  the  mischief  which  the  act  of  1899 
failed  to  reach  or  avert.  It  was  the  judg- 
ment of  Congress  that  the  scheme  of  arbi- 
tration might  be  helped  by  engaging  in  it 
the  labor  associations.  Those  associations 
unified  bodies  of  employees  in  every  depart- 
ment of  the  carriers,  and  this  unity  could 
be  an  obstacle  or  an  aid  to  arbitration.  It 
„  was  attempted  to  be  made  an  aid ;  but  how 

*  could  it  be  made  an  aid  if,  pending  the  ef- 

•  forts  of  "mediation  and  conciliation"* of  the 
dispute,  as  provided  in  |  2  of  the  act,  other 
provisions  of  the  act  may  be  arbitrarily  dis- 
regarded, which  are  of  concern  to  the  mem- 
bers in  the  dispute!  How  can  it  be  an  aid, 
how  can  controversies  which  may  seriously 
Interrupt  or  threaten  to  interrupt  the  busi- 


ness of  carriers  (1  paraphrase  the  words  of 
the  statute)  be  averted  or  composed  If  the 
carrier  can  bring  on  the  conflict  or  prevent 
its  amicable  settlement  by  the  exercise  of 
mere  whim  and  caprice!  I  say  mere  whim 
or  caprice,  for  this  is  the  liberty  which  is 
attempted  to  be  vindicated  as  the  constitu- 
tional right  of  the  carriers.  And  it  may 
be  exercised  In  mere  whim  and  caprice.  If 
ability,  the  qualities  of  efficient  and  faith- 
ful workmanship,  can  be  found  outside  of 
labor  associations,  surely  they  may  be 
found  Inside  of  them.  Liberty  is  an  attrac- 
tive theme,  but  the  liberty  which  is  aier- 
cised  in  sheer  antipathy  does  not  plead 
strongly  for  recognition. 

There  is  no  question  here  of  the  right  of 
a  carrier  to  mingle  in  his  service  "union" 
and  "nonunion"  men.  If  there  were,  broad- 
er considerations  might  exist.  In  such  a 
right  there  would  be  no  discrimination  for 
the  "union"  and  no  discrimination  against 
it.  The  efficiency  of  an  employee  would  be 
its  impulse  and  ground  of  exercise. 

I  need  not  stop  to  conjecture  whether 
Congress  could  or  would  limit  such  right. 
It  is  certain  that  Congress  has  not  done  so 
by  any  provision  of  the  act  under  considera- 
tion. Its  letter,  spirit,  and  purpose  are 
decidedly  the  other  way.  It  Imposes,  how* 
ever,  a  restraint,  which  should  be  noticed. 
The  carriers  may  not  require  an  applicant 
ployment  or  an  employee  to  agree 
not  to  become  or  remain  a  member  of  a 
labor  organization.  But  this  does  not  con- 
strain  the  employment  of  anybody,  be  ha 
what  he  may. 

But  it  la  said  It  cannot  be  supposed  that 
labor  organisations  will,  "by  illegal  or  vio- 
lent measures,  interrupt  or  impair  the  free- 
dom of  commerce,"  and  to  so  suppose  would 
be  disrespect  to  a  co-ordinate  branch  of  the 
government,  and  to  impute  to  it  a  purpose 
"to  accord  to  one  class  of  wage-earners  ^ 
privileges  withheld  from  another  class  of  ■ 
wage-earners,  engaged,  it  may* be,  in  the* 
same  kind  of  labor  and  serving  the  same 
employer."  Neither  the  supposition  nor  the 
disrespect  Is  necessary,  and,  it  may  be 
urged,  they  are  no  more  invidious  than  to 
impute  to  Congress  a  careless  or  deliberato 
or  purposeless  violation  of  the  constitution- 
al rights  of  the  carriers.  Besides,  the  legis- 
lation is  to  be  accounted  for.  It,  by  its  let- 
ter, makes  a  difference  between  members 
of  labor  organisations  and  other  employees 
carriers.  If  it  did  not,  it  would  not  be 
here  for  review.  What  did  Congress  meant 
Had  it  no  purpose!  Was  it  moved  by  no 
cause!  Was  its  legislation  mere  wanton- 
ness and  an  aimless  meddling  with  the  com- 
merce of  the  country  I    These  questions  may 
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find  their  answers  in  Re  Debs,  168  TJ.  8. 
664,  39  L.  ed.  1002,  16  Sup.  Ct.  Rep.  BOO. 
I  have  said  that  It  U  not  necessary  to 
Buppose  that  labor  organ [zaUona  will  vio- 
late the  law,  and  it  la  not.  Their  power 
may  be  effectively  exercised  without,  vio- 
lence or  Illegality,  and  it  cannot  be  disre- 
spect to  Congress  to  let  a  committee  of  the 
Senate  apeak  tor  it  and  tell  the  reason  and 
purposes  of  ita  legislation.  The  committee 
on  education,  in  ita  report,  said  of  the 
bill:  "The  measure  under  consideration 
may  properly  be  called  a  voluntary  arbitra- 
tion bill,  having  for  Its  object  the  settle- 
ment of  disputes  between  capital  and  labor, 
as  far  as  tbe  interstate  transportation  com- 
panies are  concerned.  The  necessity  for 
the  bill  arises  from  the  calamitous  results 
in  the  way  of  ill-considered  strikes  arising 
from  the  tyranny  of  capital  or  the  unjust 
demands  of  labor  organizations,  whereby 
the  business  of  tbe  country  is  brought  to 
a  standstill  and  thousands  of  employees, 
with  their  helpless  wives  and  children,  are 
confronted  with  starvation."  And,  con- 
cluding the  report,  said:  "It  is  our  opinion 
that  this  bill,  should  it  become  a  law,  would 
reduce  to  a  minimum  labor  strikes  which 
affect  interstate  commerce,  and  we  there- 
fore recommend  its  passage." 

With  the  report  was  submitted  a  letter 
from  the  secretary  of  the  Interstate  Com- 
merce Commission,  which  expressed  the 
judgment  of  that  body,  formed,  I  may  pre- 
sume, from  experience  of  the  factors  in  tbe 
problem.  The  letter  said:  "With  the  cor- 
S  porationa  as  employers,  on  one  side,  and 
*  the*  organization*  of  railway  employees,  on 
the  other,  there  will  be  a  measure  of  equal- 
ity of  power  and  force  which  will  surely 
bring  about  the  essential  requisites  of 
friendly  relation,  respect,  consideration, 
and  forbearance."  And  again:  "It  has 
been  shown  before  the  labor  commission  of 
England  that,  where  the  associations  are 
strung  enough  to  command  the  respect  of 
tbeir  employers,  the  relations  between  em- 
ployer and  employee  seem  most  amicable. 
For  there  the  employers  have  learned  the 
practical  convenience  of  treating  with  one 
thoroughly  representative  body  Instead  of 
with  isolated  fragments  of  workmen;  and 
the  labor  associations  have  teamed  the  limi- 
tations of  their  powers." 

It  is  urged  by  plaintiff  in  error  that 
"there  is  a  marked  distinction  between  a 
power  to  regulate  commerce  and  a  power 
to  regulate  the  affairs  of  on  individual  or 
corporation  engaged  in  such  commerce/' 
and  how  can  it  be,  it  is  asked,  a  regulation 
of  commerce  to  prevent  a  carrier  from  se- 
lecting his  employees  or  constraining  him 
to  keep  in  his  service  those  whose  loyalty 
to   him   is  "seriously   impaired,   if   not   de- 


stroyed, by  their  prior  allegiance  to  their 
labor  unions*"  That  the  power  of  regula- 
tion extends  fa)  the  persons  engaged  In  In- 
terstate commerce  is  settled  by  decision, 
Howard  v.  Illinois  C.  R.  Co.  207  U.  8.  «B, 
ante,  141,  SB  Sup.  Ct.  Rep,  141,  and  the 
cases  cited  in  Mr.  Justice  Moody's  dissent- 
ing opinion.  The  other  proposition  point! 
to  no  evil  or  hazard  of  evil.  Section  10 
does  not  constrain  the  employment  of  In- 
competent workmen,  and  gives  no  encour- 
agement or  protection  to  the  disloyalty  of 
an  employee  or  to  deficiency  in  his  work  of 
duty.  If  guilty  of  either  he  may  be  in- 
stantly discharged  withont  incurring  any 
penalty  under  the  statute. 

Counsel  also  makes  a  great  deal  of  the 
difference  between  direct  and  indirect  effect 
upon  interstate  commerce,  and  assert  that 
I  10  is  an  indirect  regulation  at  best,  and 
not  within  the  power  of  Congress  to  enact 
Many  cases  are  cited,  which,  it  la  insisted, 
sustain  the  contention.  I  cannot  take  time 
to  review  the  eases.  I  have  already  alluded 
to  the  contention,  and  it  la  enough  to  say  a 
that  it  gives  too  much  isolation  to  1  10-2 
The  section  is  part  of  tbe  means  to  secure* 
and  make  effective  the  scheme  of  arbitra- 
tion set  forth  in  the  statute.  The  conten- 
tion, besides,  is  completely  answered  by 
Howard  v.  Illinois  C.  R.  Co,  supra.  In  that 
case,  as  we  have  seen,  the  power  of  Congress 
was  exercised  to  establish  a  rule  of  lia- 
bility of  a  carrier  to  his  employees  for  per- 
sonal injuries  received  in  his  service.  It 
is  manifest  that  the  kind  or  extent  of  such 
liability  la  neither  traffic  nor  intercourse, 
the  transit  of  persons  nor  the  carrying  of 
things.  Indeed,  such  liability  may  have 
wider  application  than  to  carriers.  It  may 
exist  in  a  factory;  it  may  exist  on  a  farm; 
end,  in  both  places,  or  in  commerce,  Ita  di- 
rect influence  might  be  hard  to  find  or  de- 
scribe. And  yet  this  court  did  not  hesi- 
tate fa>  pronounce  It  to  be  within  the  power 
of  Congress  to  establish.  "The  primary  ob- 
ject," it  was  said  In  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1, 40  L.  ed.  363,  £6  Sup.  Ct. 
Rep.  158,  of  the  safety  appliance  act,  "was 
to  promote  (A*  public  welfare  by  securing 
tbe  safety  of  employees  and  travelers.'' 
The  rule  of  liability  for  injuries  is  even 
more  roundabout  in  its  influence  cm  com- 
merce, and  as  much  so  as  the  prohibition 
of  |  10.  To  contend  otherwise  seems  to 
me  to  be  an  oversight  of  the  proportion  of 
things.  A  provision  of  law  which  will  pre- 
vent, or  tend  to  prevent,  the  stoppage  of 
every  wheel  in  every  car  of  an  entire  rail- 
road system,  certainly  bas  as  direct  in- 
fluence on  interstate  commerce  as  the  way 
in  which  one  car  may  be  coupled  to  an- 
other, or  the  rule  of  liability  for  p 
injuries  to  on  employee.     It  a* 


.Google 


1M7. 


ADAIB  r.  UNITED  STATES. 


sm  to  be  an  oversight  of  the  proportion*  of 
thing*  to  contend  that.  In  order  to  encour- 
age a  policy  of  arbitration  between  car- 
rier! and  their  employee*  which  nay  pre- 
vent a  disastrous  interruption  of  commerce, 
the  derangement  of  business,  and  even 
greater  evils  to  the  public  welfare,  Congress 
cannot  restrain  the  discharge  of  an  em- 
ployee, and  yet  can,  to  enforoe  a  policy  of 
nnrettrained  competition  between  railroads, 
prohibit  reasonable  agreement!  between 
them  as  to  the  rates  at  which  merchandise 
shall  be  carried.  And  mark  the  contrast 
of  what  is  prohibited.  In  tbe  one  case  the 
e  restraint,  it  may  be,  of  a  whim, — certainly 
A  of  nothing  that  affects  the  ability  of  an  em- 
•  ployee  to  perform  his«du  ties ;  nothing,  there- 
fore, which  is  of  any  material  interest  to 
the  carrier, — in  the  other  ease,  a  restraint 
of  a  carefully- considered  policy  which  had 
a*  its  motive  great  material  interest*  and 
benefits  to  the  railroads,  and,  in  the  opin- 
ion of  many,  to  the  public.  May  such  ac- 
tion be  restricted,  must  it  give  way  to  the 
public  welfare,  while  the  other,  moved,  it 
may  be,  by  prejudice  and  antagonism,  is  in- 
trenched impregnably  in  the  Sth  Amend- 
ment of  the  Constitution  against  regulation 
in  the  public  interestf 

I  would  not  be  misunderstood.  I  grant 
that  there  are  rights  which  can  have  no 
material  measure.  There  are  rights  which, 
when  exercised  in  a  private  business,  may 
not  be  disturbed  or  limited.  With  them  we 
are  not  concerned.  We  are  dealing  with 
rights  exercised  in  a  quasi  public  business, 
and  therefore  subject  to  control  in  the  in- 
terest of  the  public. 
I  think  the  judgment  should  be  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
I  also  think  that  the  statute  is  constitu- 
tional,   and,    but    for   the    decision   of    my 
brethren,  I  should  have  felt  pretty  clear 
about  it. 

As  we  all  know,  there  are  special  labor 
unions  of  men  engaged  in  the  service  of  car- 
riers. These  unions  exercise  a  direct  in- 
fluence upon  the  employment  of  labor  in 
that  business,  upon  tbe  terms  of  such  em- 
ployment, and  upon  the  business  itself. 
Their  very  existence  is  directed  specifically 
to  the  business,  and  their  connection  with 
It  is,  at  least,  as  intimate  and  important 
as  that  of  safety  couplers,  and,  I  should 
think,  as  the  liability  of  master  to  servant, 
— matters  which,  it  is  admitted,  Congress 
might  regulate,  so  far  as  they  concern  com 
merce  among  the  states.  I  suppose  that 
it  hardly  would  be  denied  that  some  of  the 
relations  of  railroads  with  union*  of  rail- 
road employees  are  closely  enough  con- 
nected with  commerce  to  justify  legislation 
by   Congress.     If  so,  legislation  to  prevent 


the  exclusion  of  such  unions  from  employ- 
ment  is  sufficiently  near.  a 

•  Tbe  ground  on  which  this  particular  law  • 
is  held  bad  la  not  so  much  that  it  deals 
with  matters  remote  from  commerce  among 
the  states,  as  that  it  interferes  with  tba 
paramount  individual  rights  secured  by  the 
5th  Amendment,  The  section  is,  in  sub- 
stance, a  very  limited  interference  with 
freedom  of  contract,  no  more.  It  does  not 
require  the  carriers  to  employ  anyone.  It 
does  not  forbid  them  to  refuse  to  employ 
anyone,  for  any  reason  they  deem  good, 
even  where  the  notion  of  a  choice  of  per- 
sons is  a  fiction  and  wholesale  employment 
is  necessary  upon  general  principles  that  it 
might  be  proper  to  control.  The  section 
simply  prohibits  the  more  powerful  party 
to  exact  certain  undertakings,  or  to  threat- 
en dismissal  or  unjustly  discriminate  on 
certain  grounds  against  those  already  em- 
ployed. I  hardly  can  suppose  that  the 
grounds  on  which  a  contract  lawfully  may 
be  made  to  end  are  less  open  to  regulation 
than  other  terms.  So  1  turn  to  the  general 
question  whether  the  employment  can  be 
regulated  at  all.  I  confess  that  I  think 
that  the  right  to  make  contracts  at  will 
that  has  been  derived  from  the  word  "lib- 
erty" in  the  Amendments  has  been  streUhed 
to  its  extreme  by  the  decisions;  but  they 
agree  that  sometimes  the  right  may  be  re- 
strained. Where  there  is,  or  generally  hi 
believed  to  be,  an  important  ground  of  pub- 
lic policy  for  restraint,  the  Constitution 
does  not  forbid  it,  whether  this  court 
agrees  or  disagrees  with  the  policy  pur- 
sued. It  cannot  be  doubted  that  to  prevent 
strikes,  and,  so  far  as  possible,  to  foster  its 
scheme  of  arbitration,  might  be  deemed  by 
Congress  an  important  point  of  policy,  and 
I  think  it  impossible  to  say  that  Congresa 
might  not  reasonably  think  that  the  provi- 
sion in  question  would  help  a  good  deal  to 
carry  its  policy  along.  But  suppose  the 
only  effect  really  were  to  tend  to  bring 
about  the  complete  unionising  of  such  rail- 
road laborers  as  Congress  can  deal  with,  I 
think  that  object  alone  would  justify  the 
act.  I  quite  agree  that  the  question  what 
and  how  much  good  labor  unions  do,  is  one 
on  which  intelligent  people  may  differ;  1  „ 
think  that  laboring  men  sometimes  attrib-  * 
ute  to  them  advantages,  aa'many  attribute* 
to  combinations  of  capital  disadvantages, 
that  really  are  due  to  economic  conditions 
of  a  far  wider  and  deeper  kind;  but  I  could 
not  pronounce  it  unwarranted  if  Congress 
should  decide  that  to  foster  a  strong  union 
was  for  the  best  interest,  not  inly  of  tlie 
men,  but  of  the  railroads  and  the  country 
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Unfair    competition  —  In    nse   of    one's 
own  name  — extent  of  relief. 

The  successor  to  the  business  and  good 
will  of  a  safe  and  lock  company,  with  the 
right  to  use  the  surname  of  the  founder, 
which  has  a  commercial  value,  while  en- 
titled to  protection  against  the  use,  in  the 
sale  of  safes  made  by  the  sons  of  such 
founder,  who  were  members  of  the  original 
corporation,  of  any  name,  mark,  or  adver- 
tisement indicating  that  the  seller  is  the 
successor  of  the  original  company,  or  that 
its  goods  are  the  product  of  that  company 
or  its  successors,  and  against  any  Interfer- 
ence with  the  good  will,  cannot  have  an  in- 
junction totally  restraining  the  use  of  such 
surname,  and  thus  interfering  with  the  right 
of  the  founder's  sons  to  continue  in  the 
safe  business  and  use  thefr  own  name  in  so 
doing,  after  being  released  from  their  con- 
tract obligation  not  to  engage  fn  any  com- 
peting business  east  of  the  Mississippi  river 
for  a  limited  time.  • 

[No.  106.] 

Argued  January  14,  IB,  1908.    Decided  Feb- 
ruary 3,  1908. 

ON  WRIT  of  Certiorari   to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for 
the  Northern  District  of  Illinois  in  a  suit 
removed  to  that  court  from  the  Superior 
Court  of  Cook  County,  in  that  state,  en- 
joining the  use  of  the  word  "Hall"  in  car- 
rying on  the  business  of  selling  safes.    Re- 
See  same  case  below,  74  C.  C.  A.  881,  1*3 
Fed.  231. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  Peck  Merrick  and  S.  S. 
Gregory  for  petitioner. 

Messrs.  Charles  M.  Aldrlch,  Lawrence 
Maxwell,  Jr.,  and  Henry  8.  MaAuley  for 
s  I  upondents. 

•    *  Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  Superior 
court  of  Cook  county,  Illinois,  by  the  Hall 
Safe  &  Lock  Company  against  the  Herring- 
Hall-Marvin  Safe  Company,  and  was  re- 
moved by  the  latter  to  the  United  States  cir- 
cuit court.  The  bill  sought  to  enjoin  the 
defendant  from  representing  itaelf  to  be 
the  successor  of  the  Hall  Safe  &  Lock  Com- 
pany and  otherwise,  as  need  not  be  stated 
in  detail.  The  defendant  answered,  denying 
the  plaintiff's  rights  and  setting  up  its  own. 
At  the  same  time  it  filed  a  cross  bill  to 


which  it  made  the  petitioner,  Donuell,  the 
president  of  the  plaintiff  company,  a  party, 
and  by  which  It  sought  to  enjoin  the  plaintiff 
and  Donnell  from  carrying  on  the  safe  busi- 
ness under  any  name  of  which  the  word 
"Hall"  is  a  part,  or  marking  or  advertising 
their  safes  with  any  such  name,  etc,  unless 
mode  by  the  defendant  or  its  named  prede- 
cessors in  business.  The  bfll  was  dismissed 
by  the  circuit  court,  no  appeal  was  taken, 
and  it  is  not  fn  question  here.  On  the  cross 
bill  on  injunction  was  issued  as  prayed 
and  an  account  of  profits  ordered.  This  de- 
cree was  affirmed  by  the  circuit  court  of 
appeals.  74  C.  C.  A.  361,  143  Fed.  £31. 
Subsequently  on  Injunction  was  granted  by 
the  circuit  court  of  appeals  for  the  sixth 
circuit,  but  in  much  mora  limited  form, 
after  a  consideration  of  the  present  case.  78 
C.  C.  A.  405,  140  Fed.  37.  Later  still  ft 
certiorari  was  issued  by  this  court. 

The  facts  are  as  follows:  About  •txtyH 
years  ago  Joseph  L.  Hall  started  a  business*: 
of  constructing  safes,  and  in  time* attached* 
a  reputation  to  his  name.  In  1887  he  and 
his  partners  organized  an  Ohio  corporation 
by  the  name  of  Hall's  Safe  A.  Lock  Company, 
which  went  on  with  the  business.  (This 
was  not  the  plaintiff,  which  is  an  Illinois 
corporation  of  much  later  date.)  Hall  was 
the  president,  a  part  or  the  whole  of  the 
time,  until  he  died,  in  1889.  He  owned  the 
greater  part  of  the  stock  and  his  children 
the  rest  In  1992  the  Ohio  company  sold 
all  its  property,  including  trademarks, 
trade  rights,  and  good  will,  and  its  business 
as  a  going  concern,  to  parties  who  conveyed 
on  the  same  day  to  the  Herring-Hall-Marvin 
Company.  Subsequently  this  company's 
property  was  sold  to  the  Hening-Hall -Mar- 
vin Safe  Company,  the  party  to  this  suit. 
In  its  conveyance  the  Ohio  company  agreed 
to  go  out  of  business  and  get  wound  up, 
which  it  did,  with  the  assent,  it  may  be  as- 
sumed, of  all  the  stockholders.  The  stock 
belonged  to  the  Hall  family  and  connections, 
and  they,  of  course,  ultimately  received  the 
consideration  of  the  sale.  A  part  consisted 
of  stock  in  the  new  company,  which  was 
distributed  to  them  at  once,  and  a  port  was 
money  paid  to  the  selling  company  about  to 
be  dissolved.  By  election,  and  under  a  con- 
tract made  on  the  day  of  the  sale,  Edward 
C.  Hall,  a  son  of  the  founder,  became  presi- 
dent of  the  purchasing  corporation,  the  con- 
tract reciting  that  it  was  made  as  part  of 
the  inducement  to  the  purchase,  and  ha 
agreeing  in  it  to  hold  the  office  until  May  I, 
1S97,  to  devote  all  his  time  to  the  Interests 
of  the  corporation,  and,  so  long  as  It  might 
desire  to  retain  his  services  as  stipulated, 
not  to  engage  In  any  competing  business  east 
of  the  Mississippi  river. 


•M.  Note.-For  » 


•  tn  point,  see  Cent  DU.  vol.  48,  Trade -Murks  snd  Trade-Nanus,  |  K 
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ewe  treasurer  under  a  nearly  similar  con- 
tract, and  a  son-in-law  secretary. 

Both  Bona  resigned  and  left  the  service  of 
the  corporation  August  1,  1866,  and  both 
were  released,  in  writing,  from' their  obliga- 
tions under  their  contract.  The  next  month 
the  sons  organized  an  Ohio  corporation,  un- 
der the  name  of  Hall's  Safe  Company,  which 
is  party  to  the  litigation  in  the  sixth  cir- 
cuit, but  is  not  a  party  here.  The  petition 
Ser,  DonnelL  had  been  a  selling  agent  of  the 
original   company,  and   afterwards  of  the 

*  company  that  bought  it  out,  having  a  place 
in  Chicago,  with  a  large  sign,  "Hall's  Safes," 
•n  the  front  In  1898  he,  with  others,  or- 
ganised the  plaintiff,  Hall  Safe  A  Look  Com- 
pany, the  name  differing  from  that  of  the 
original  corporation  only  by  not  using  the 
possessive  ease.  This  company  does  busi- 
ness in  the  petitioner's  old  place,  with  the 
old  sign,  and  sells  the  safes  of  the  present 
Ohio  corporation  as  Hall's  safes.  It  hai 
eepted  a  decree  forbidding  it  to  go  on  under 
the  above  name.  The  question  before  us  is 
upon  the  scope  of  the  injunction  finally  is- 
sued, as  we  have  stated,  upon  the  cross 
bill.  That,  the  petitioner  contends.  Is  too 
broad,  while  the  Herring-Hall -Mar  via  Safe 
Company  contends  that,  as  against  the  Hall 
family  and  anyone  selling  their  safes  or 
standing  in  their  shoes,  it  has  the  sole  right 
to  the  very  valuable  name  "Hall"  upon  or 
for  the  sale  of  safes. 

It  no  longer  is  disputed  that  the  Herring- 
Hall-Marvin  Safe  Company  is  the  successor 
of  the  original  Hall's  Safe  &  Look  Company, 
or  that  it  has  the  right  to  use  the  word 
"Hall."  But  it  is  denied  that  it  has  the 
exclusive  right.  The  name  does  not  desig- 
nate a  specific  kind  of  safe,  and  yet  may  be 
assumed  to  have  commercial  value  as  an  ad- 
vertisement even  when  divorced  from  the 
notion  of  succession  in  business, — a  sort  of 
general  good  will,  owing  to  its  long  associa- 
tion with  superior  work.  So  far  as  it  may 
be  used  to  convey  the  fact  of  succession  it 
belongs,  of  course,  to  the  Herring  Hall-Mar- 
Tin  Safe  Company,  and  the  narrower  decree, 
made  in  the  sixth  circuit,  was  intended  to 
prevent  the  present  Ohio  company  from  us- 
ing any  name  or  mark  indicating  tbat  it  is 
the  successor  of  the  original  company,  or 
that  its  goods  are  the  product  of  that  com- 
pany or  its  successor,  or  interfering  with  the 
good  will  bought  from  it.  But,  as  we  have 
said,  we  presume  that  the  word  may  have 
value,  even  when  that  idea  is  excluded,  and 
when  there  is  no  interference  with  the  good 
will  or  the  trade  name  sold. 
K  The  good  will  sold  was  that  of  Hall's  Safe  & 
£  Look  Company.  There  is  nothing  to  show  that 

•  while  that  company  was 'going  the  sons  of 
Joseph  L.  Hall  could  not  have  set  up  in  busi- 
ness as  safe  makers  under  their  own  name, 
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and  could  not  have  called  their  safes  by 
their  own  name,  subject  only  to  the  duty  not 
to  mislead  the  public  into  supposing,  when 
it  bought  from  them,  that  it  was  buying 
their  father's  safes.  Therefore  it  could  not 
be  contended  that,  merely  by  a  sale,  the 
father's  company  could  confer  greater  rights 
than  it  had.  But  it  was  said  that,  if  » 
partnership  had  sold  out  by  a  conveyance 
in  like  terms,  the  members  would  have  giv- 
en up  the  right  to  use  their  own  names  if 
they  appeared  in  the  firm  name;  that  in  this 
case  the  Halls  received  the  consideration  for 
the  good  will  they  had  attached  to  their 
name;  that  they  ratified  the  sale  and  neces- 
sarily assented  to  it,  since  otherwise  the  cor- 
poration could  not  have  sold  its  property  or 
have  carried  out  its  agreement  to  dissolve; 
and  that,  under  such  circumstances,  a  court 
ought  to  look  through  the  corporation  to 
the  men  behind  it. 

Philosophy  may  have  gained  by  the  at- 
tempts in  recent  years  to  look  through  the 
fiction  to  the  fact  and  to  generalize  corpo- 
rations, partnerships,  and  other  groups  into 
a  single  conception.  But  to  generalize  is  to 
omit,  and,  in  this  instance,  to  omit  one 
characteristic  of  the  complete  corporation, 
as  called  into  being  under  modern  statutes, 
that  is  most  important  in  business  and  law. 
A  leading  purpose  of  such  statutes  and  of 
those  who  act  under  them  la  to  interpose  a 
nonconductor,  through  which,  in  matters  of 
contract,  it  is  impossible  to  see  the  men 
behind.  However  it  might  be  with  a  part- 
nership (Russia  Cement  Co.  v.  Le  Page,  147 
Mass.  20S,  211,  9  Am.  St.  Rep.  885,  17  N.  E. 
304),  when  this  corporation  sold  its  rights 
everybody  had  notice  and  knew  fn  fact  that 
it  was  not  selling  the  rights  personal  to  its 
members,  even  if,  as  always,  they  really  re- 
ceived the  consideration,  or,  as  usual,  they 
all  assented  to  its  act  That  it  contracted 
for  such  assent,  it  it  did,  by  its  undertak- 
ing to  dissolve,  does  not  make  the  contract 
theirs.  But  the  case  does  not  stop  there. 
The  purchasing  company  had  the  possibility  ^ 
of  competition  from  the  Halls  before  its*; 
mind  and  gave*the  measure  of  its  expecta-* 
tions  and  demands  by  the  personal  contracts 
that  it  required.  Those  contracts  were  lim- 
ited in  time  and  scope  and  have  been  dis- 
charged. 

A  further  argument  was  based  on  the 
confusion  produced  by  the  petitioner  through 
his  use  of  signs  and  advertisements  calcu- 
lated to  make  the  public  think  that  his 
concern  was  the  successor  of  the  first  cor- 
poration, and  otherwise  to  mislead.  This 
confusion  must  be  stopped,  so  far  as  it  has 
not  been  by  the  decree  in  force,  and  it  will 
be.  But  it  is  no  sufficient  reason  for  tak- 
ing from  the  Halls  the  right  to  continue  the 
business   to  which   they   were  bred  and   to 
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un  their  own  name  In  doing  so.  An  injunc- 
tion against  using  any  name,  mark,  or  ad- 
vertisement indicating  that  the  plaintiff  is 
the  successor  of  the  original  company,  or 
that  its  goods  are  the  product  of  that  com- 
pany or  it*  successors,  or  interfering  with 
the  good  will  bought  from  it,  will  protect 
the  right  of  the  Herring-Hall-Marvin  Safe 
Company,  and  is  all  that  it  Is  entitled  to 
demand.  See  Howe  Scale  Co.  t.  Wyckoff, 
Seamans,  ft  Benedict,  198  U.  S.  118,  49  L. 
ed.  972,  25  Sup.  Ct  Rep.  009;  Singer  Mfg. 
Co.  v.  June  Mfg.  Co.  163  U.  S.  169,  41  L. 
ed.  118, 16  Sup.  Ct  Rep.  1002. 
Decree  reversed. 


O.  ft  C.  MERRIAM  COMPANY. 

Copyright— notice— pob  Ilea  tion  abroad. 
An  American  copyright  is  not  lost  by 
publishing  a  work  abroad  end  selling  it  for 
Use  there  without  inserting  the  notice  of 
copyright  which,  under  the  act  of  June  13, 
1874  {18  Stat,  at  L.  78,  chap.  301,  Rev. 
Stat,  i  4962,  U.  B.  Comp.  1901,  p.  3411),  I 
1,  must  be  inserted  in  the  several  copies  of 
every  edition  published. 

[No.  129.] 

Argued  and  submitted  January  23,   1908. 
Decided  February  3,  1908. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  Northern  District 
of  Illinois,  dismissing  the  bill  in  a  suit  to  re- 
strain the  infringement  of  a  copyright.  Af- 
firmed. 

See  same  case  below,  78  C.  C.  A.  470,  146 
Fed.  354. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Pelrce,  George  P. 
Fisher,  Jr.,  William  Henry  Dennis,  and 
George  W.  Ogilvie  (by  special  permission) 
for  appellant. 

Mr.  Stephen  H.  Olin  as  amicus  write  on 
behalf  of  the  American  Publishers'  Copy- 
right League. 

Messrs.  William  B.  Hale,  Charles  N. 
Judson,  Frank  F.  Reed,  and  Edward  6. 
K  Rogers  for  appellee. 

*    *M>.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  brought  by  the  appellee  to 
restrain  the  infringement  of  copyright  in  a 
book  entitled  "Webster's  High  School  Dic- 
tionary." The  appellee,  a  Massachusetts 
corporation,  took  out  copyrights  at  the  same 
time  in  England  and  here.    It  published  and 


sold  the  book  in  this  country  with  the  stat- 
utory notice  of  copyright,  and  made  a  eon- 
tract  with  English  publishers,  under  which 
it  furnished  them  with  electrotype  plates  of 
the  work,  and  they  published  it  in  England, 
omitting  notice  of  ran  American  copyright. 
The  English  work  has  a  different  title— 
"Webster's  Brief  International  Dictionary" 
— and  has  some  other  differences  on  the  first 
three  and  last  thirty-four  pages,  but  other- 
wise is  the  same.  The  appellant,  an  Illi- 
nois corporation,  sent  for  the  English  book 
with  the  intent  to  reprint  it,  and  was  about 
to  publish  it  when  restrained.  The  English 
publishers  agreed  not  to  import  any  copies 
of  their  work  into  this  country,  and  also 
to  use  all  reasonable  means  to  prevent  an 
Importation  by  others,  so  that  the  appellee 
cannot  be  said  to  have  assented  to  the  ap- 
pellant's act.  So  far  as  appears,  the  only 
copies  that  have  been  brought  over  are  the 
one  above  mentioned  and  another,  purchased 
for  use,  but  not  for  sale,  by  the  president 
and  manager  of  the  appellant.  The  question 
is  whether  the  omission  of  notice  of  the 
American  copyright  from  the  English  pub- 
lication, with  the  assent  of  the  appellee,  de- 
stroyed its  rights;  or,  in  other  words,  wheth- 
er the  requirement  of  the  act  of  June  18, 
1874,  chap.  301,  I  1,  18  Stat  at  L.  78  (Rev.  - 
Stat  |  4962,  U.  S.  Comp.  Stat.  1901,  p.g 
3411),  that  notice  shall  be'inserted  "in  the* 
several  copies  of  every  edition  published," 
extends  to  publications  abroad.  The  circuit 
court  sustained  the  defendant's  contention 
and  dismissed  the  bill.  140  Fed.  768.  The 
circuit  court  of  appeals  reversed  this  de- 
cision (76  C.  C.  A.  470,  146  Fed.  354)  and 
the  case  is  brought  to  this  court  by  appeal. 
Notwithstanding  the  elaborateness  of  the 
arguments  addressed  to  us  and  the  differ- 
ence of  opinion  in  the  courts  below,  there 
is  not  a  great  deal  to  be  said,  and  the  an- 
swer seems  to  us  plain.  Of  course,  Congress 
could  attach  what  conditions  it  saw  fit  to  its 
grant,  but  it  is  unlikely  that  It  would  make 
requirements  of  personal  action  beyond  the 
sphere  of  its  control.  Especially  is  it  un- 
likely that  ft  would  require  a  warning  to 
the  public  against  the  infraction  of  a  law 
beyond  the  jurisdiction  where  that  law  was 
in  force.  The  reasons  for  doing  so  have  not 
grown  less,  yet  in  the  late  statute  giving 
copyright  for  foreign  publications,  the  notice 
is  necessary  only  in  "all  copies  of  such 
books  sold  or  distributed  in  the  United 
States."  Act  of  March  3,  1905,  chap.  1432, 
33  Stat  at  L.  1000,  amending  Rev.  Stat,  f 
4952,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  1021. 
So  it  is  decided  that  the  section  punishing 
a  false  notice,  which  naturally  would  be  co- 
extensive with  the  requirement  of  notice, 
did  not  extend  to  false  statements  affixed 
abroad.      McLoughlln   v.    Raphael    Tuck   ft 
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Bom  Co.  191  U.  8.  £37,  48  L.  ed.  178,  24 
Bop.  CL  Rep.  105.  The  same  conclusion 
would  follow  from  the  form  prescribed  for 
the  notice,  which  would  be  Inapt  In  foreign 

It  is  said  that  the  act  of  IMS  cannot  af- 
fect the  construction  of  the  law  under  which 
the  parties'  rights  wen  fixed,  and  it  cannot, 
beyond  illustrating  a  policy  that  haa  not 
changed.  But  the  age  of  the  condition  af- 
fords another  reason  for  confining  it  as  the 
later  condition  la  confined.  When  ft  first 
waa  attached,  in  1802,  there  wae  1 
ground  to  anticipate  the  publication  of 
American  works  abroad.  A>  late  as  1820 
Sydney  Smith,  in  the  Edinburgh  Review, 
made  hie  famous  exclamation,  "In  the  four 
quarters  of  the  globe,  who  reads  an  Ameri- 
—  can  bookT"  If,  however, there  was  a  publi- 
g  cation  abroad,  Importation  without  the  con- 
•  sent  of  the  owner  waa'forbidden  in  general 
terms, — a  fact  giving  another  reason  for  the 
narrower  construction  of  f  4902.  If  that 
waa  the  true  construction  once,  it  is  the 
at  ruction  still.  Again,  when  the  present  act 
waa  passed,  there  was  no  foreign  copyright 
for  an  American  author,  and  Congress  knew 
and  he  knew,  as  he  knows  now,  if  he  contents 
himself  with  home  protection,  that  his  work 
might  be  reprinted  without  notice  of  any 
sort.  Such  reprints  rather  Inconsistently 
are  called  piracies  in  argument.  But  what- 
ever the  moral  aspects  may  be,  the  piracy  is 
a  legal  right,  and  aa  such  its  exercise  roust 
be  contemplated  by  the  author.  It  does  not 
matter  whether  he  does  so  with  regret  at 
the  loss  of  money  or  with  joy  at  the  pros- 
pect of  fame,  and  it  is  difficult  to  see  any 
greater  difference  between  giving  consent  to 
the  foreign  publication  and  intentionally 
creating  the  opportunity,  the  inducement, 
and  the  right.  But  it  hardly  would  be  ar- 
gued that,  because  no  copyright  had  been 
taken  out  In  England,  and  therefore  the 
reprint  there  wae  lawful,  an  American  copy- 
right could  be  defeated  by  importing  the 
English  book  and  reprinting  from  that. 
Thompson  v.  Hubbard,  131  U.  S.  123,  ISO, 
33  L.  ed.  76,  88,  U  Sup.  CL  Rep.  710.  It 
would  be  even  bolder  to  say  that  the  Ameri- 
can author  would  have  stood  worse  If,  in  the 
days  before  he  could  get  a  copyright  in  Eng- 
land, he  had  made  an  arrangement  with  Eng- 
lish publishers  to  secure  some  payment  from 
them.  Yet  that  is  the  logic  of  the  appel- 
lant's case. 

If  a  publication  without  notice  of  an 
American  copyright  did  not  affect  the  copy- 
right before  the  days  when  It  waa  possible 
to  get  an  English  copyright  also,  It  is  not 
to  be  supposed  that  Congress,  by  arranging 
with  England  for  that  possibility,  gave  a 
new  meaning  to  the  old  f  4902,  increasing 
the  burden   of  American  authors,  and  at- 


tempted to  intrude  Eta  requirements  into  any 
notice  that  might  be  provided  by  the  Eng- 
lish law.  The  words  of  the  section  remained 
unchanged,  notwithstanding  the  grant  of  a 
limited  liberty  of  importation,  while  other 
sections  were  amended  where  there  was  rea- 
son for  a  change. 

It  may  be  that  in  roost  cases  the  importa- 
tion of  a  pirated  English  copy  of  an  Amerl** 
can  book  would  be  unlawful,  whereas  "it  is* 
argued  that  the  importation  was  lawful  iu 
the  case  at  bar.  The  appellee  makes  a 
strong  argument  that  the  appellant's  impor- 
tation was  wrong.  But  it  Is  hard  to  see 
how  the  right  to  copy  a  book,  whether  law- 
fully or  unlawfully  imported,  can  be  affected 
by  the  mode  in  which  it  got  here.  The  an- 
alogies of  the  law  are  the  other  way.  A 
person  is  subject  to  the  jurisdiction,  even  if 
he  was  brought  there  by  wrong.  Pettibone 
t.  Nichols,  203  U.  S.  192,  61  L.  ed.  148,  27 
Sup.  CL  Rep.  111.  A  document  is  admissi- 
ble in  evidence,  although  it  waa  improperly 
obtained.  Con.  v.  Tucker,  189  Mass.  467, 
470,  7  L.KA.(N.8.)  1060,  78  N.  E.  127; 
3  Wigmore,  Ev.  |  £183.  The  argument  for 
the  appellant  dwells  somewhat  fancifully  on 
the  possibilities  of  innocence  being  led 
astray.  All  those  possibilities  might  exist- 
if  a  pirated  volume  should  be  smuggled  into 
the  United  States.  Moreover  the  appellant 
argues,  with  tha  support  of  the  opinion  of 
an  Attorney  General  and  a  Solicitor  Gener- 
al, that  under  I  4956  (U.  B.  Com  p.  Stat 
1901,  p.  3407)  and  its  amendments  two 
copies  of  an  unauthorized  edition  lawfully 
might  be  Imported  for  use.  21  Ops.  Atty. 
Gen.  159,  102.  The  statutes  cannot  be  ex- 
pected to  do  more  than  to  seeure  the  author 
and  the  public  so  far  as  is  reasonably  practi- 
cable. The  obvious  plan  is  not  to  be  dis- 
torted by  the  chance  that  ingenuity  may  find 
some  way  to  slip  through  the  law  uncaughL 

As  we  are  satisfied  that  the  statute  does 
not  require  notice  of  the  American  copyright 
on  books  published  abroad  and  sold  only  for 
use  there,  we  agree  with  the  parties  that  it 
is  unnecessary  to  discuss  nice  questions  as 
to  when  a  foreign  reprint  may  or  may  not  be 
imported  into  the  United  States  under  tha 
present  provisions  of  our  law. 

Decree  affirmed. 

<S»  U.  a  »U 

MINNEAPOLIS,  ST.  PAUL,  ft  8AULTSTE, 

MARIE  RAILWAY  COMPANY,  Pin*,  in 
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Railroad  land  grants— when  (rant  at- 
taches —  filing  profile  map. 
No  rights  under  the  act  of  March  3,  1S7S 

(18  Stat,  at  L.  482,  chap.  162,  U.  S.  Oomp. 

Stat.  1901,  p.  1503),  granting  rights  of  way 
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to  railroads,  can  be  initiated  before  a  pro- 
file map  of  the  road  has  been  filed  in  the 
local  land  office  and  approved  by  the  Secre- 
tary of  the  Interior, — unless  actual  con- 
struction is  sooner  begun, — in  view  of  the 
provisions  of  f  4  of  that  act,  that  any  rail- 
road company  desiring  to  secure  the  benefit 
of  the  statute  shall,  within  a  definite  time 
after  location,  file  such  profile  map  with 
the  register  of  the  local  land  office,  that 
upon  approval  thereof  by  the  Secretary  of 
toe  Interior  the  same  shall  be  noted  upon 
the  plats  in  such  office,  and  that  "there- 
after" all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way.  • 


Argued  December  IT,  1907.     Decided  Feb- 
ruary 3,  1008. 


State  of  North  Dakota  to  review 
judgment  which  affirmed  a  Judgment  of 
the  District  Court  of  Foster  County,  in 
that  state,  in  favor  of  plaintiff  In  an  ac- 
tion to  recover  compensation  for  an  injury 
to  land  caused  by  the  construction  and 
Operation  of  a  railroad.     Affirmed. 

See  same  mm  below  (N.  D.)  107  N.  W. 
HI. 

The  facta  are  stated  in  the  opinion. 

Mr.  Alfred   II.   Bright  for  plaintiff   In 

Messrs.  S.  E.  Ellsworth  and  George  W. 

SBoliday  for  defendant  in  error. 
•    *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  the  defendant 
In  error  against  plaintiff  in  error  in  the 
district  court  of  Foster  county,  state  of 
North  Dakota,  to  recover  compensation  for 
injury  to  his  land  by  the  construction  and 
operation  of  the  railroad  of  the  plaintiff  in 

Defendant  in  error  has  a  patent  to  the 
land,  and  the  question  Is  whether,  before 
his  settlement  under  the  homestead  laws, 
plaintiff  in  error  acquired  a  right  of  way 
over  the  land  for  its  railroad  under  the  act 
of  March  3,  1870.  18  Stat,  at  L.  482,  chap. 
162,  U.  S.  Comp.  Stat  1901,  p.  1608. 

The  trial  court  held:  (1)  That  defendant 
in  error  was  "the  owner  In  absolute  fee 
simple  of  the  land"  and  that  his  title  re- 
lated back  to  July  1,  189?.,— the  date  of 
his  settlement.  (2)  That  the  railroad  "hav- 
ing attempted  to  acquire  a  right  of  way 
aoroai  said  land  before  and  in  anticipation 
of  the  construction  of  its  railroad,  in  com- 
pliance with  the  provisions  of  f  4  of  the  act 
of  Congress  approved  March  3,  1876,  the  fil- 
ing with  the  register  of  the  district  land 
office,  and  approval  by  the  Secretary  of  the 


Interior,  of  the  plat  or  profile  of  the  section 
of  its  railroad  extending  across  said  land, 
wae  a  condition  precedent  to  the  acquisition 
or  claim  on  its  part  to  right  of  way,  and  any 
title,  estate,  or  interest  acquired  by  it  iu 
or  to  said  land  dates  from  said  filing  and 
approval."  Judgment  was  entered  for  the 
sum  of  81,000  damages  and  costs,  and  it 
was  adjudged,  upon  paying  the  sum,  the 
title  to  the  right  of  way  should  vest  in  the 
railroad  company. 

The  facta,  as  recited  by  the  supreme 
court  in  its  opinion,  are  as  follows: 

"On  June  25,  1802,  the  plaintiff's  appli- 
cation to  enter  the  quarter  section  in  ques- 
tion was  presented  to  and  accepted  by  the 
register  and  receiver  of  the  United  States 
land  office  at  Fargo.  On  July  1,  1892,  the 
plaintiff  took  up  his  residence  on  the  land 
under  his  homestead  entry  and  In  all  things^ 
complied  with  the  Federal  homestead  laws.JJ 
On  November  4, "1809,  a  patent  conveying  the* 
title  to  him  was  issued.  That  instrument 
makes  no  mention  of  any  easement  in  favor 
of  the  railroad. 

"The  defendant  railway  company  was  or- 
ganized in  1801.  Its  articles  were  filed  with 
the  Secretary  of  the  Interior  on  March  26, 

1891,  and  approved  by  him  on  April  IS, 
1891 ;  and  it  thereby  became  entitled  to  tha 
benefit  of  the  act  of  March  3,  1875, 

"In  October,  1881,  the  company  made  a 
preliminary  survey  of  its  proposed  line  of 
railway  across  the  land;  and  on  May  13, 

1892,  completed  its  final  survey,  definitely 
fixing  the  line  of  its  proposed  road  over  the 
quarter  section.  The  line  as  surveyed  wa» 
marked  by  stakes  driven  into  the  ground 
100  feet  apart,  indicating  the  center  of  tha 
roadway  to  be  constructed.  The  definite 
location  of  the  route  as  fixed  bj  this  survey 
was  approved  and  adopted  by  the  company's 
board  of  directors  on  June  17,  1892,  being 
eight  days  before  the  plaintiff  made  his 
homestead  filing. 

"The  map  or  profile  of  its  road  as  thus 
definitely  located  was  filed  in  the  local  land 
office  at  Fargo  on  July  20,  1392,  and  re- 
ceived the  approval  of  the  Secretary  of  the 
Interior  on  October  14,  1802.  In  the  latter 
part  of  July,  1802,  the  company  constructed 
its  road  across  the  land,  on  the  line  as  sur- 
veyed, and  ever  since  has  operated  its  rail- 
way over  the  roadway  so  constructed,  using 
and  appropriating  for  that  purpose  a  strip 
200  feet  wide,  100  feet  on  each  side  of  tha 
center  of  the  track."     107  N.  W.  071. 

On  theso  facts  the  court  affirmed  the  judg- 
ment of  the  trial  court,  basing  its  decision 
on  Jamestown  ft  N.  B.  Co.  v.  Jones,  177  U. 
S.  125,  44  L.  ad.  008,  20  Sup.  Ct.  Rep.  608. 
The  court  said  that  it  was  a  necessary  infer- 
ence from  that  case  "that  actual  construc- 
tion is  the  only  sufficient  act,  other  than 


•M.  Note.— For  c 


a  point,  SM  Cent.  Die.  vol  «,  Public  Lends,  ts  m,  XSX. 


'.Google 


1907. 


MINNEAPOLIS,  ST.  P.  ft  S.  S.  M.  E.  CO.  t.  DOUGHTY. 


293 


compliance  with  S  4,  to  constitute  a  definite 
location,  and  the  tight  of  way  does  not 
exist  before  actual  construction  unless  the 
company'*  profile  map  has  been  approved  by 
the  Secretary  before  the  settler's  rights  at- 
gtaehed." 

•  *It  will   be   necessary,   therefore,   to 
alder  (  4  of  the  act  and  its  interpretation  is 
that  can. 

Section  1  of  the  act  reads:  "That  the 
right  of  way  through  the  public  lands  of 
the  United  State*  is  hereby  granted  to  any 
railroad  company  .  .  .  which  shall  have 
filed  with  the  Secretary  of  the  Interior  a 
eopy  of  its  articles  of  Incorporation,  and  due 
proof!  of  Its  organization,  ...  to  the 
extent  of  one  hundred  feet  on  each  side  of 
the  central  line  of  said  road." 

Section  4  reads  as  follows: 

"See.  4.  That  any  railroad  company  de- 
siring to  secure  the  benefits  of  this  act  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  its  road,  if 
the  same  be  upon  surveyed  lands,  and,  if 
upon  nnsurveyed  lands,  within  twelve 
months  after  the  survey  thereof  by  the  Unit- 
ed States,  file  with  the  register  of  the  land 
office  for  the  district  where  such  land  is 
located  a  profile  of  its  road;  and  upon  ap- 
proval thereof  by  the  Secretary  of  the  In- 
terior the  same  shall  be  noted  upon  the 
plats  In  said  office;  and  thereafter  all  such 
lands  over  which  such  right  of  way  shall 
pass  shall  be  disposed  of,  subject  to  such 
right  of  way:  Provided,  That  if  any  section 
of  said  road  shall  not  be  completed  within 
five  years  after  the  location  of  said  section, 
the  rights  herein  granted  shall  be  forfeited 
as  to  any  such  uncompleted  section  of  said 

Did  the  district  court  and  the  supreme 
court  construe  this  section  correctly!  The 
railroad  contends  against  an  affirmative  an- 
swer, and  urges  that  it  is  the  location  of  Its 
road  which  initiates  a  railroad  company's 
right,  and  which,  "if  regularly  followed  up, 
makes  it  the  first  in  right  as  to  any  un- 
occupied government  land."  And  this,  ft 
is  contended,  is  a  necessary  conclusion  from 
other  provision*  which  make  the  location  the 
first  act,  the  act  from  which  "everything  is 
reckoned," — the  time  within  which  the  map 
must  be  filed  and  the  time  within  which  the 
road  must  be  built  And  it  is  further 
^  urged  that  an  entry  upon  the  land  to  locate 
g  the  road  is  as  necessary  as  an  entry  on  the 

*  land  to  build  the  road,  and,  being  there.'the 
railroad  "could  not  become  a  trespasser, 
either  as  to  the  government  or  as  to  the 
plaintiff.1*  In  further  support  of  the  conten- 
tion it  is  pointed  out  that  Congress  gave 
the  company  twelve  months  after  the  loca- 
tion within  which  to  make  its  filing,  and, 
therefore,   in   analogy   to   pre-emption   and 


homestead  laws.  Congress  intended  fo  pro- 
tect the  location  during  the  time  allowed 
for  the  filing  of  the  profile  or  plat.  But  5  4 
gives  little  play  to  construction  or  the 
analogies  which  the  company  invoke.  That 
section  determines  the  priority  of  rights  be- 
tween railroads  and  settlers  by  explicit  lan- 
guage. A  right  of  way  Is  granted,  but  to 
secure  It  three  things  are  necessary:  (1) 
Location  of  the  road;  (2)  filing  a  profile 
of  it  in  the  local  land  office;  and  (3)  the 
approval  thereof  by  the  Secretary  of  the  In- 
terior, to  be  noted  upon  the  plats  in  the 
local  office.  It  is  after  these  things  are 
done  that  the  statute  fixes  the  right  of  the 
railroad  and  subjects  the  disposition  of  the 
land,  under  the  land  laws,  to  that  right, 
"And  thereafter,"  are  the  words  of  the  stat- 
ute, "all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way."  It  would  be 
a  free  construction  of  these  words  to  give 
them  the  meaning  for  which  the  railroad 
company  contends.  They  neither  convey  an 
unnatural  sense  nor  lead  to  an  unnatural 
consequence.  Unless  rights  under  the  act  of 
1875  and  rights  under  the  land  laws  were 
to  be  kept  for  an  indeterminate  time  in 
uncertainty  and  possible  conflict,  to  fix 
some  act  or  point  of  time  at  which  they 
should  attach  was  natural,  and  to  construe 
language  which  fa  apt  and  adequate  by  its 
sense  and  arrangement  to  express  one  time 
to  mean  another  would  be  a  pretty  free  ex- 
ercise of  construction.  We  admit  that  the 
letter  of  a  statute  is  not  always  adhered  to 
and  words  may  be  transposed,  but  the  neces- 
sity for  it  must  be  indicated  to  accomplish 
the  purpose  of  the  legislation.  There  is  al- 
ways a  presumption  that  the  words  were  in- 
tended as  written  and  in  the  order  as  writ- 
ten; certainly,  when  they  express  a  definite 
sense  which  would  be  changed  to  another^ 
with  different  and  opposing  legal  conse-Jj 
quences.  The  railroad  company, 'however,* 
contends  for  that  result.  We  have  stated 
its  contentions,  and.  it  is  urged,  if  there 
is  difficulty  in  accepting  them,  it  arises 
"from  a  too  rigid  and  literal  or  verbal  con- 
struction" of  |  4;  "that  the  word  'thereaft- 
er' means  only  after  the  last  act  recited 
has  been  done.  Whereas  it  is  perfectly  legit- 
imate to  consider  that  the  term  'thereafter* 
applied  to  the  first  thing  which  the  rail- 
road company  was  required  to  do,  to  wit. 
the  location  of  its  road.  That  it  refers  to 
the  whole  group  of  acts  for  securing  the 
title,  and  that,  by  the  doctrine  of  relation, 
when  the  map  is  approved  the  title  vests  in 
the  railway  company  as  of  the  date  of  the 
location  of  Its  road."  And  this,  it  is  further 
urged,  is  the  rule  applied  to  pre-emptors  on 
the  public  lands  and  which  this  court  has 
applied  to  some  railway  land  grants.     The 
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contention  Is  supported  by  Kinlon  v.  Kan- 
sas City,  Ft.  B.  ft  M.  R.  Co.  118  Mo.  577, 
24  8.  W.  636;  Lewis  t.  Rio  Grande  Western 
R.  Co.  17  Utah,  604,  64  Pic  8B1;  Mid,  it 
Is  urged,  by  Denver  ft  R.  O.  R.  Co.  v. 
Hanoum,  10  Colo.  162,  34  Pan.  838.  It  Is 
opposed  by  Li  lien  thai  r.  Southern  Califor- 
nia R.  Co.  60  Fed.  701 ;  Larsen  v.  Oregon  R. 
ft  Nar.  Co.  19  Or.  240,  23  Pae.  974 ;  Ham- 
ilton t.  Spokane  ft  P.  R.  Co.  8  Idaho,  164, 
28  Pae.  408;  Enoch  v.  Spokane  Falls  ft  N.  R. 
Co.  6  Wash.  303,  33  Pae.  008;  Denver  ft  R. 
G.  R.  Co.  v.  Wilton,  28  Colo.  0,  62  Pae 
The  simple  weight  of  opinion  is  against 
the  contention  of  the  railroad,  and  its  coun- 
sel meets  the  fact  squarely,  and  says  that 
those  cases  "are,  in  their  broad  scope,  in 
clear  and  unmistakable  conflict  with  the 
fundamental  principle  on  which"  James- 
town ft  N.  R.  Co.  r.  Jones  was  decided,  "and 
rest  upon  the  hard  and  fixed  proposition 
that  no  railroad  company  under  this  act 
[act  of  1876]  could  get  any  right  in  the  land 
until  its  map  was  approved."  But  counsel, 
while  Invoking  the  "fundamental  principle" 
of  Jamestown  ft  N.  R.  Co.  v.  Jones,  attacks 
the  construction  of  the  statute  there  made 
and  the  reasoning  which  led  us  to  the  prin- 
ciple. 

That  ease  decided  three  propositions :  ( 1 ) 
That  a  railroad  company  becomes  specifically 
a  grantee  under  the  act  of  167S  by  filing 
its  articles  of  incorporation  and  due  proof 
io  of  its  organization  under  the  same  with  the 
•  Secretary  of  the  Interior.  •  (2)  That  the 
lands  granted  were  identified  by  a  definite 
location  of  the  right  of  way,  and,  sustain- 
ing the  contention  of  the  railroad  that  defi- 
nite location  could  be  made  by  actual  con- 
struction of  the  road,  against  the  decision 
of  the  lower  courts  that  such  location  could 
only  be  made  by  a  profile  map  of  the  road, 
we  said  that  the  contention  gives  practical 
operation  to  the  statute  and  enables  the  rail- 
road company  to  secure  the  grant  by  an 
actual  construction  of  the  road,  or,  in  ad- 
vance of  construction,  by  filing  a  map  as 
provided  in  |  4.  (3)  Actual  construction 
of  the  road  is  certainly  unmistakable  evi- 
dence and  notice  of  appropriation. 

This,  it  is  now  contended  or  intimated, 
reads  something  into  the  statute  which  is 
not  there,  and  that  the  Jamestown  ft 
Northern  Railway  Company  "could  only 
maintain  its  claim  to  right  of  way  upon  the 
same  construction  of  the  statute  as  that  for 
which  the  plaintiff  in  error  contends."  In 
other  words,  location  initiated  the  company's 
right,  and  any  other  view  will  put  James- 
town ft  N.  R.  Co.  v.  Jones  In  opposition  to 
the  decisions  in  railway  land  grant  cases. 
The  latter  proposition  was  disposed  of  in  the 
case.  The  answer  to  the  other  is  contained 
in  the  words  of  the  statute,  and  the  essen- 


tial difference  between  a  mere  location, 
movable  at  the  will  of  the  company,  and  the 
actual  construction  of  the  road,  necessarily 
fixing  its  position  and  consummating  the 
purpose  for  which  the  grant  of  a  right  of 
way  was  given. 

Judgment  affirmed. 


(SOS  U.  3.  214) 
MISSOURI    VALLEY    LAND    COMPANY 
and  Iowa  Railroad  Land  Company,  PIS*. 
in  Err., 

ASMUS  WIESE. 

Error  to  state  court  —  nlgnatare  to  writ 
of  error. 

1.  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  supreme  court  of  the 
state  of  Nebraska  sufficiently  conforms  to 
the  requirement  of  U.  8.  Rev.  Stat.  |  000, 
U.  8.  Comp.  Stat.  1001,  p.  712,  respecting 
allowance  by  the  chief  justice  of  the  state 
court,  where  it  is  signed  "John  B.  Barnes, 
Presiding  Judge  of  Supreme  Court  of  Ne- 
braska, In  absence  of  Sedgwick,  C.  J.,  from 
this  state,"  and  the  truth  of  this  recital  is 
not  challenged. 

Error  to  state  court— frlTolousness  of 
Federal  question. 

2.  The  Federal  question  presented  by  a 
claim  of  right  and  title  under  a  patent 
from  the  United  States  to  land  within  the 
place  limits  of  the  grant  made  by  the  act 
□f  July  1,  1862  (12  Stat,  at  L.  489,  chap. 
120),  and  the  amendatory  act  of  July  2, 
1804  (13  Stat,  at  L.  356,  chap.  216),  in  aid 
of  branch  railroads,  which  rests  upon  the 
theory  that  such  grant  was  not  one  in 
pr&ienti,  and  that  therefore  the  title  did 
not  pass  upon  completion  of  the  railroads 
and  compliance  with  the  terms  and  condi- 
tions of  the  grant,  but  the  land  remained  In 
the  jurisdiction  of  the  Land  Department, 
which,  up  to  a  abort  time  before  the  execu- 
tion of  the  patent,  had  assumed  and  exer- 
cised jurisdiction  over  controversies  re- 
specting the  land, — is  not  so  frivoloue  as  to 
require  the  dismissal  of  a  writ  of  error  from 
the  Federal  Supreme  Court  to  review  a  deci- 
sion of  a  state  court  against  the  right  or 
title  claimed. 

Adverse  possession  —  land  within  con- 
gresslonal  grant. 

3.  The  grant  of  lands  within  place  limits, 
made  by  the  act  of  July  1,  1862,  f  14,  as 
amended  by  the  act  of  July  2,  1884,  8  IT, 
in  aid  of  a  branch  railroad,  to  be  constructed 
on  the  same  terms  and  conditions  as  the 
main  line,  is  not  taken  out  of  tbe  general 
rule  that  the  grant  is  one  in  prcetenti,  and 
that,  on  filing  the  map  of  definite  location, 
the  title  passes  to  the  railway  company  so 
that  it  can  be  held  adversely,  even  as  against 
such  company,  because  the  road  which  might 
build  the  branch  was  not,  or  may  not  have 
been,  in  existence  at  the  time  of  the  pas- 
sage of  the  amendatory  act,  nor  because  of 
its   provision   that   said   company  shall   be 
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"entitled  to  receive"  alternate  sections  of 
land  for  10  miles  in  width  on  each  aide  of 
the  way,  along  the  whole  length  of  the 
branch,  nor  because  of  the  supposed  limited 
character  of  the  forfeiture  provided  for  fail' 
nre  to  complete  the  branch. 
Adverse  possession  — land  within  con- 
gressional grant— Interruption. 
4.  An  attempt  to  acquire  title  from  the 
United  States  under  the  act  of  March  3, 
1887  (24  Stat,  at  L.  S56,  chap.  376,  U.  S. 
Comp.  Stat,  1901,  p.  1695),  enacted  in  be- 
half of  bona  Ada  purchasers  of  land  ex- 
cepted from  the  operation  of  a  railroad  land 
grant,  with  the  view  of  removing  a  cloud 
upon  the  title.  Is  not  an  act  of  recognition 
or  acknowledgment  of  a  superior  title,  either 
In  the  United  States  or  in  the  railroad  com- 
pany, which  can  operate  to  interrupt  the 
continuity  of  an  adverse  possession,  and 
much  less  can  it  be  held  to  have  destroyed 
a  title  which  had  already  become  perfect 
by  the  epilation  of  the  statutory  period 
for  acquiring  legal  title-  by  adverse  posses- 


Argued    January    10,    1909.      Decided   Feb- 
ruary 3,  1008. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Washington  County,  in  that  state, 
in  favor  of  plaintiff  in  an  action  to  quiet 
title.     Affirmed. 

See  same  case  below  (Neb.)  108  N.  W. 
175. 

The  facts  are  stated  la  the  opinion. 

Mr.   Charles  A.   Clark  for  plaintiffs  in 

Messrs.   James  H.   Tan  Dusen,   Irving 
F.  Baxter,  and  Edward  F.  Colladay  for  de- 
„  f undent  in  error. 

•  *Hr.  Justice  White  delivered  the  opinion 
of  the  court: 

Within  the  grants  of  land  made  to  the 
Union  Pacific  Railroad  Company  and  the 
Sioux  City  k  Pacific  Railroad  Company  by 
the  act  of  Congress  of  July  1,  1862  ( 12  Stat. 
at  L.  480,  chap.  120),  and  the  amendatory 
act  of  Jury  2,  1864  ( 13  Stat,  at  L.  350,  chap. 
210),  some  of  the  land  within  place  limits 
overlapped.  This  controversy  concerns  the 
title  to  a  40-acre  tract  within  an  overlap. 
2     We  state  the  salient  facts  established  by 

•  the  pleadings  and  'the  proofs  In  order  to 
make  clear  the  contentions  which  are  re- 
quired to  be  decided. 

The  land  involved  Is  the  northeast  %  of 
the  northeast  Vt  of  section  21,  township  17, 
range  11  cast,  Washington  county,  Nebraska. 
At  the  time  of  the  passage  of  the  granting 
acts  referred  to  the  records  of  the  General 
land  Office  showed  a  school  Indemnity  se- 


lection of  t&o  tract  now  In  controversy, 
made  on  July  1, 18SS.  The  railroads  named, 
each  having  complied  with  all  the  condition* 
of  the  acts  of  Congress,  bad  become  fully  en- 
titled to  the  granted  lands  prior  to  January 
1,  1870.  A  joint  patent  was  issued  in  1873 
to  the  two  roads  named  for  a  large  quan- 
tity of  the  lands  within  the  common  terri- 
tory. This  action  of  the  Land  Department 
was  upheld  by  the  circuit  court  for  the  dis- 
trict of  Nebraska  in  1876.  and  ths  two  rail- 
road companies  were  adjudged  to  be  ten- 
ants in  common  of  such  lands.  Sioux  City 
A  P.  R  Co.  v.  Union  P.  R.  Co.  4  Dill.  307, 
Fed.  Cos.  No.  12,000.  As  remarked  in  a 
footnote  to  a  report  of  the  case,  "This  de- 
cree was  acquiesced  in  by  the  parties,  who 
subsequently  effected  an  amicable  partition 
of  the  land."  Apparently,  however,  In  con- 
sequence of  the  school  Indemnity  selection 
referred  to,  the  40-acre  tract  now  in  contro- 
versy was  not  included  in  such  patents.  On 
July  3,  1880,  the  school  indemnity  selection 
was  canceled  by  the  General  Land  Office  be- 
cause not  authorized  by  statute.  See  Union 
P.  R.  Co.  v.  United  States,  17  Land  Dec.  43. 
This  cancelation,  so  far  as  the  record  dis- 
closes, left  the  tract  free  from  claims  an- 
tagonistic to  the  rights  of  the  railroad  com- 
panies under  the  grants  of  1862  and  1BG4. 
On  June  12,  1881,  the  Union  Pacific  Rail- 
road Company  "listed  the  land  in  question, 
per  list  No.  4,  but  the  Sioux  City  At  Pacing 
Railroad  Company  never  listed  the  same." 
On  December  1,  1882,  the  Union  Pacific, 
Railroad  Company  sold,  and  in  1887,  after 
completion  of  the  payment  for  the  same, 
conveyed,  the  land  to  John  Japp  by  a  war- 
ranty deed,  purporting  to  transfer  the  en- 
tire title,  and  this  deed  was  soon  afterwards 
recorded.  Japp  went  into  and  remained  in 
open,  continuous,  and  adverse  possession  of  J 
the  land,* funning  the  some,  until  February? 
28,  1891,  when  he  sold  it  to  Asmus  Wiese, 
the  defendant  in  error.  The  latter  at  ones 
recorded  his  deed,  inclosed  the  land  with  a 
wire  fence,  and  maintained  an  exclusive  pos- 
session of  the  land,  claiming  to  be  the  owner. 

Upon  the  ground  that  the  school  indem- 
nity selection  referred  to,  although  invalid, 
was  uncanceled  when  the  railroad  grants  of 
1802  and  1864  were  made,  and  that  such  in- 
valid selection  operated  to  except  the  tract 
is  question  from  said  grants,  the  General 
Land  Office  on  May  10,  1802,  canceled  ths 
listing  of  the  tract  which  had  been  made  by 
the  Union  Pacific  Railroad  Company  and  re- 
jected a  claim  "as  to  this  land"  made  by 
the  Sioux  City  &  Pacific  Railroad  Company. 
When  such  claim  was  made  and  its  precise 
character  is  not  shown  by  the  record. 

By  f  6  of  the  act  of  March  3,  1BS7  (24 
Stat,  at  L.  E56,  chap.  376,  U.  S.  Comp. 
Stat.  1001,  p.  1596),  providing  for  the  ad- 
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Justment  of  land  grants  made  by  Con^eaB 
to  aid  in  the  construction  of  railroads  and 
for  the  forfeiture  of  unearned  lands,  etc., 
was  made  lawful  for  a  bona  fide  purcha 
of  lands  forming  part  of  a  railroad  land 
grant,  but  which,  for  any  reason,  bad  been 
excepted  from  the  operation  of  the  grant,  to 
make  payment  to  the  United  States  for  said 
lands  and  obtain  patents  therefor.  Because 
of  the  ruling  made  by  the  General  Land  Of- 
fice, to  the  effect  that  the  Union  Pacific  Rail- 
road Company  was  without  title  to  the  land 
which  it  had  conveyed  to  Japp,  as  before 
stated,  Asmus  Wiese,  on  August  10,  1893, 
began  proceedings  under  the  6th  section  ot 
the  act  of  1897  to  obtain  a  patent  to  the  land 
from  the  United  States,  made  the  required 
publication  and  proof,  and  on  September 
£5,  1893,  paid  to  the  register  of  the  proper 
local  land  office  the  sum  of  $50, — the  price 
of  the  land.  A  certificate  was  delivered  to 
Wiese,  reciting  that  he  was  entitled,  on 
presentation  thereof,  to  receive  a  patent.  On 
October  17,  1804,  presumably  while  an  ap- 
plication of  Wiese  for  patent  was  pending 
before  the  Commissioner,  the  Sioux  City  & 
Pacific  Railroad  Company  Died  a  protest 
H  against  the  issue  of  the  patent,  on  the 
*  ground  that  the  land  affected  lay  within 
■  the 'limits  of  tlie  grant  to  said  company 
under  the  act  of  1884,  that  the  indemnity 
school  selection  then  apparently  existing 
was  void,  and  did  not  cause  the  land  to  be 
excepted  from  the  grant  on  the  definite  lo- 
cation of  the  road,  and,  in  consequence,  that 
there  was  no  authority  of  law  for  the  pur- 
chase by  Wiese.  It  was  further  claimed 
that,  aa  the  land  was  within  the  grant  to 
the  Sioux  City  road,  it  was  a  condition  prec- 
edent to  acquiring  title  under  the  act  of 
1887,  that  it  bad  been  purchased  from  that 
company,  whereas  the  proof  by  Wiese  was 
that  it  had  been  purchased  from  the  Union 
Pacific  Raflroad  Company.  The  protest 
dismissed  by  the  Commissioner  on 
ground  that  the  Sioux  City  Company  was 
debarred  from  making  the  protest,  because 
a  claim  previously  made  by  that  road  to 
the  land  had  been  rejected.  Thereafter,  upon 
application  of  the  attorneys  for  tbe  Sioux 
City  Company,  this  decision  of  the  Commis- 
sioner waa  reviewed  by  the  Secretary  of  the 
Interior.  On  April  28,  1896,  applying  a 
prior  decision  in  Union  P.  R.  Co.  v.  United 
States,  17  Land  Dec.  43,  that  official  held 
that  the  school  indemnity  selection  referred 
to  having  been  made  without  statutory  au- 
thority therefor,  did  not  reserve  the  land 
■o  selected  from  the  operation  of  subsequent 
grants  to  the  railroads  on  the  definite  loca- 
tion of  their  line  or  lines,  and  that  the  entry 
made  by  Wiese  in  supposed  conformity  to 
the  act  of  1887  waa  unauthorized.  In  Au- 
gust following,  the  entry  of  Wiese  was  form- 


ally canceled.  In  September,  1897,  a  patent 
from  the  United  States  for  the  tract  waa 
issued  to  the  Missouri  Valley  Land  Company 
as  the  successor  in  interest  to  the  Sioux 
City  &  Pacific  Railroad  Company.  Follow- 
ing a  notification  from  the  Land  Office  by 
letter,  dated  May  17,  1898,  that  the  land 
had  been  erroneously  patented,  as  it  was 
within  the  limits  of  the  grant  to  the  Union 
Pacific  Railroad  Company,  and  a  patent 
should  have  issued  to  the  companies  jointly, 
the  Missouri  Valley  Land  Company,  by  quit- 
claim deed,  reconveyed  the  land  to  the 
United  States.  Finally,  on  July  24,  1903, 
a  patent  for  tbe  land  was  issued  by  the 
United  States  to  the  Union  Pacific  Railway- 
Company,  successor  in  interest  to  the  Union  3 
Pacific 'Rail  road  Company  and  to  the  Mis-* 
souri  Valley  Land  Company,  successor  in 
interest  of  the  Sioux  City  ft  Pacific  Railroad 
Company,  jointly. 

Prior,  however,  td  the  issue  of  the  patent 
last  referred  to,  and  on  November  12,  1002, 
Wiese  commenced,  in  the  district  court  of 
Washington  county,  Nebraska,  this  action 
to  quiet  his  title  to  the  tract,  making  de- 
fendants to  the  petition  the  Union  Pacific 
Railway  Company,  the  Sioux  City  ft  Par 
cific  Railroad  Company,  and  the  Missouri 
Valley  Land  Company.  On  February  7, 
1903,  the  Union  Pacific  Railway  Company 
filed  a  disclaimer  of  "any  and  all  interest 
of  every  kind  or  nature  in  and  to  the  sub- 
ject-matter of  this  action."  The  issues,  how- 
ever, upon  which  the  case  was  tried,  were 
made  by  a  second  amended  petition,  filed  on 
February  20,  1904,  and  an  answer  and  cross 
petition  thereto  and  a  reply  to  the  cross  pe- 
tition. The  only  defendants  named  in  this 
second  amended  petition  were  the  Missouri 
Valley  Land  Company  and  the  Iowa  Rail- 
road Land  Company.  Averments  were  made 
in  the  petition  as  to  tbe  making  of  the 
overlapping  grants  by  Congress,  the  com- 
pletion of  the  two  railroads  prior  to  Jan- 
uary 1,  1870,  the  sale  to  Japp  in  1882  and 
by  Japp  to  the  plaintiff,  the  adverse  posses- 
sion of  the  land  by  the  plaintiff  and  hia 
grantor,  commencing  in  1882,  absolute  own- 
ership of  tbe  land  by  tbe  plaintiff,  the  issue 
in  1903  of  the  joint  patent  for  the  land  to 
tbe  successors  in  interest  of  the  original 
beneficiaries  of  the  grants  made  by  the  acts 
of  1862  and  1804,  and  the  assertion  of  con- 
flicting claims  to  the  land  by  the  defendant! 
as  successors  in  interest  to  the  Sioux  City 
k  Pacific  Railroad  Company.  The  prayer 
was  that  the  title  of  plaintiff  might  be 
quieted,  etc. 

We  excerpt  from  the  brief  of  counsel  for 
plaintiffs  In  error  a  synopsis  of  the  contents 
of  the  claims  made  by  its  answer  and  cross 
petition: 

"Plaintiff  In  error  set  up  and  claimed  by 
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its  answer  and  cross  bill  that  the  title  to 
Its  interest,  remained   in  the  United  States 

H  until   the   issuance  of  the  patent  in   1003; 

«  in  other  words,  that  the  grant  for  the  Sioux 

■  City  branch  was  not  a  grant  of'the  legal 
title  in  prtetenti.  It  also  specially  set  up  and 
claimed  that  the  Land  Department  had  ju- 
risdiction to  determine  whether  the  land  was 
subject  to  the  grant  under  acts  of  1802  and 
18B4,  and  to  determine  all  disputes  as  to 
who  was  entitled  to  a  patent  therefor;  that 
it  was  not  adjudged  until  July  24,  1003, 
that  each  company  under  the  grant  was  en- 
titled to  a  moiety  of  the  lands.  That  while 
the  Land  Department  was  holding,  a*  above 
stated  (because  of  the  indemnity  school  se- 
lection), the  land  in  controversy  to  have 
been  excepted  from  the  grants  under  the  acts 
of  1882  and  1864,  defendant  in  error  was 
permitted  by  the  local  land  officers  of  Ne- 
braska to  enter  the  land  under  the  act  of 
Congress  of  March  3,  1887,  and  that  this 
entry  was  not  canceled  until  August  26, 
1806;  that,  under  these  rulings  and  con- 
testa,  and  while  the  title  remained  in  the 
United  States,  up  to  the  issue  of  the  joint 
patent,  the  possession  of  defendant  in  error 
was  in  no  sense  adverse,  but  was  in  subserv- 
iency to  the  title  of  the  United  States." 

The  plaintiff,  by  his  reply,  in  substance 
alleged  that  the  grants  were  in  prwsnti, 
and  that  the  effect  of  the  completion  of  the 
railroads  and  compliance  with  all  the  terms 
and  conditions  of  tha  act  prior  to  January 
1,  1870,  operated  to  pose  the  title  of  the 
government  on  or  prior  to  that  date,  and 
that  the  General  Land  Office  had  not  there- 
after jurisdiction  in  respect  to  such  lands, 
and  that  the  adverse  possession  of  the  plain- 
tiff was  not  affected  by  the  proceedings  had 
in  the  Land  Department  concerning  such 
land. 

The  cause  was  submitted  to  the  court  on 
the  pleadings  and  evidence,  and  a  decree  was 
entered  adjudging  that  Wiese  had  a  perfect 
title  to  the  tract.  The  supreme  court  of 
Nebraska  affirmed  the  decree  (108  N.  W. 
176),  holding,  in  substance,  that  the  grant 
to  the  two  companies  of  the  tract  in  con- 
troversy was  in  prtesenti,  that  the  title  of 
the  companies  attached  upon  the  definite 
location  of  their  lines  of  road,  and  that  the 
adverse  possession  of  Wiese  and  his  grantor, 
3  eommencing  in  1882,  had  completely  barred 

■  any  claims  of  the*eom  panics  to  the  property. 
The  case  was  then  brought  to  this  court. 

A  motion  has  been  filed  to  dismiss  the 
writ  of  error  because  It  "was  not  allowed 
by  the  chief  justice  of  the  supreme  court 
of  Nebraska,  and  it  does  not  appear  in  the 
record  by  what  authority  the  judge  who  al- 
lowed the  writ  styles  himself  'Presiding 
Judge  Of  the  Supreme  Court  of  Nebraska,' 


and  because  there  is  no  Federal  question  in- 
volved In  said  cause." 

Looking  at  the  record  we  find  that  orig- 
inally the  writ  of  error  was  signed  by 
"Charles  B.  Letton,  Justice  of  the  Supreme 
Court  of  the  State  of  Nebraska,"  and  that 
subsequently  an  additional  signature  was 
added,  via.,  "John  B.  Barnes,  Presiding 
Judge  of  Supreme  Court  of  Nebraska,  in 
absence  of  Sedgwick,  C.  J.,  from  this  State." 
Obviously,  in  procuring  the  signature  of  Jus- 
tice Letton,  counsel  overlooked  the  fact  that 
by  t  SOO,  Rev.  Stat.,  U.  S.  Corap.  Stat  1901, 
p.  712,  it  was  necessary  that  the  writ  of 
error  should  be  allowed  by  the  chief  justice 
of  the  court.  The  recital  made  by  Justice 
Barnes  following  bis  signature  is,  however, 
prima  facie  evidence  of  the  correctness  of 
the  statements  therein  contained,  nta.,  the 
absence  of  the  chief  justice  from  the  state 
and  the  fact  that  Justice  Barnes  was,  in 
his  absence,  the  presiding  judge  of  the  su- 
preme court  of  Nebraska,  and  counsel  have 
not  assailed  the  accuracy  of  the  representa- 
tions. We  are  of  opinion  that  the  statute 
was  complied  with.  Havnor  v.  New  York, 
170  U.  8.  411,  42  L.  ed.  1088,  18  Sup.  Ct. 
Rep.  831. 

The  contention  of  the  absence  of  a  Federal 
question  is  also  without  merit.  In  effect, 
the  plaintiffs  in  error  pleaded  their  right 
and  title  to  a  moiety  of  the  tract  in  con- 
troversy under  the  joint  patent  of  July  24, 
1003,  and  urged  in  support  thereof  the  claim 
that  the  legal  title  had  not,  before  the  date 
named,  passed  out  of  the  United  States, 
that  the  land  was  within  the  jurisdiction 
of  the  General  Land  Office,  and  that,  up  to 
a  short  time  before  the  execution  of  the  joint 
deed,  the  Department  had  assumed  and  ex- 
ercised jurisdiction  over  controversies  re- 
specting the  land.  Such  a  contention  cannot  M 
be  said  to  be  frivolous,  and  as  the  state* 
court  necessarily  decided  against 'the  right* 
or  title  so  specially  set  up  under  the  United 
States,  we  possess  jurisdiction. 

That  the  decision  of  the  court  below  was 
right,  as  applied  to  the  land  within  the 
place  limits  of  the  main  line  grant  made 
to  the  Union  Pacific  Railroad  Company  by 
the  act  of  1S62  and  the  amendatory  act 
of  1664,  is  not  an  open  question.  This  is 
ho,  since  it  has  been  expressly  held  that  the 
main  line  grant  was  one  in  prwsenti,  that 
the  grantee  company  bad  a  right  to  bring 
ejectment  for  such  land  after  the  definite 
location  of  its  road,  and  that  consequently, 
from  the  time  of  such  definite  location,  a 
possession  might  be  acquired  by  a  third 
party  to  land  embraced  within  the  grant, 
which  would  be  adverse,  even  as  to  the  rail- 
road company,  and  bar  its  title  If  posses- 
sion was  continued  for  the  statutory  length 
of  time,    Deseret  Salt  Co.  v.  Torpey,  142  U. 
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S.  841,  36  L.  fid.  999,  12  Bnp.  Ct  Rap.  1S8; 
Toltec  Ranch  Co.  t.  Cook,  191  U.  S.  532, 
48  L.  ad.  291,  24  Sup.  Ct.  Rep.  160;  Iowa 
R.  Land  Co.  v.  Blitmer,  £06  U.  S.  482,  51 
L.  fid.  1148,  27  Sup.  Ct.  Rep.  TS9.  In  the 
lest-mentioned  esse,  summing  tip  the  doc- 
trine, it  was  said: 

"But  when  the  grunt  is  in  prmmti,  and 
nothing  remains  to  be  done  for  the  admin- 
istration of  the  grant  in  the  Land  Depart- 
ment, and  the  conditions  of  the  grant  have 
beeL  complied  with  and  the  grant  fully 
earned,  as  in  this  case,  notwithstanding  the 
want  of  final  certification  and  the  issue  of 
the  patent,  the  railroad  company  had  such 
title  as  would  enable  it  to  maintain  eject- 
ment against  one  wrongfully  on  the  lands, 
and  title  by  prescription  would  run  against 
it  in  favor  of  one  in  adverse  possession 
under  color  of  title.  Dcseret  Salt  Co.  t. 
Tarpey,    and    Toltec    Ranch    Co.    v.    Cook, 

The  conclusive  effect  of  these  rulings,  if 
applicable,  is  not  denied,  but  it  is  Insisted 
that  they  are  not  pertinent,  because  the  land 
in  question  was  not  a  part  of  the  main 
line  grant,  but  was  embraced  within  a  grant 
for  the  construction  of  a  branch  road,  which 
la  so  different  from  the  grant  for  the  con- 
struction of  the  main  line,  that  the  branch 
tine  grant  cannot  be  beld  to  have  been  a 
grant  in  prassnti  within  the  principle  of  the 
previous  cases.    Ws  proceed  to  consider  this 

J*  contention. 

*  'The  grants  to  aid  in  the  construction  of 
branch  lines  embraced  by  the  act  of  1862 
are  found  In  ff  9,  13,  and  14  of  the  act. 
The  grant  to  the  particular  branch  line  with 
which  we  are  concerned  is  contained  in  | 
14.  By  that  section  the  Union  Pacific  Rail- 
road Company  was  authorised  and  required 
to  construct  two  branch  lines  of  road  and 
telegraph  from  a  point  on  the  western 
boundary  of  the  statu  of  Iowa  and  from 
Sioux  City,  In  the  state  of  Iowa,  so  as  to 
connect  with  the  line  which  was  to  start 
from  the  western  boundary.  The  two  branch 
lines  referred  to  in  f  14,  as  also  the  branch 
lines  referred  to  in  other  sections  of  the 
act  of  1862,  were  authorized  to  be  con- 
structed "on  the  same  terms  and  conditions 
as  provided"  or  "as  contained  in  the  act  for 
the  construction  of  the  Union  Pacific  Rail- 
road Company,"  etc  Section  17  of  the  act 
of  1S64  amended  f  14  of  the  act  of  1862, 
■o  that  the  section  read  aa  follows: 

"See.  17.  And  be  it  further  enacted,  That 
so  much  of  section  fourteen  of  said  act  as 
relates  to  a  branch  from  Sioux  City  be, 
and  the  same  is  hereby,  amended  so  as  to 
read  as  follows:  That  whenever  a  line  ol 
railroad  shall  be  completed  through  the 
states  of  Iowa  or  Minnesota,  to  Sioux  City, 
such  oupauy,  now  organised  or  may  here- 


after be  organized  under  the  laws  of  Iowa, 
Minnesota,  Dakota,  or  Nebraska,  as  the 
President  of  the  United  States,  by  its  re- 
quest, may  designate  or  approve  for  that 
purpose,  shall  construct  and  operate  a  Hue 
of  railroad  and  telegraph  from  Sioux  City, 
upon  the  most  direct  and  practicable  route, 
to  such  a  point  on,  and  so  as  to  connect  with, 
the  Iowa  branch  of  the  Union  Pacific  Rail- 
road from  Omaha,  or  the  Union  Pacific  Rail- 
road, as  such  company  may  select,  and  oa 
the  same  terms  and  conditions  as  are  pro- 
vided in  tbis  act  and  the  act  to  which  this 
is  an  amendment,  for  the  construction  of  the 
said  Union  &  Pacific  Railroad  and  telegraph 
line  and  branches;  and  said  company  shall 
complete  the  same  at  the  rate  of  fifty  miles 
per  year;  Provided,  That  said  Union  Pacific 
Railroad  Company  shall  be,  and  is  hereby,  ^ 
released  from  the  construction  of  said  * 
branch.  And  said  'company  constructing* 
said  branch  shall  not  be  entitled  to  receive 
in  bonds  an  amount  larger  than  the  said 
Union  Pacific  Railroad  Company  would  be 
entitled  to  receive  if  it  had  constructed  the 
branch  under  this  act  and  the  act  to  which 
this  is  an  amendment;  but  said  company 
shall  be  entitled  to  receive  alternate  sec- 
tions of  land  for  ten  miles  in  width  on  each 
side  of  the  same  along  the  whole  length  of 
said  branch:  And  provided,  further.  That 
if  a  railroad  should  not  be  completed  to 
Sioux  City,  across  Iowa  or  Minnesota,  with- 
in eighteen  months  from  the  date  of  this  act, 
then  said  company  designated  by  the  Presi- 
dent, as  aforesaid,  may  commence,  continue, 
and  complete  the  construction  of  said 
branch  as  contemplated  by  the  provisions  of 
this  act:  Provided,  however,  That  if  the  said 
company  so  designated  by  the  President,  as 
aforesaid,  shall  not  complete  the  said  branch 
from  Sioux  City  to  the  Pacific  Railroad 
within  ten  years  from  the  passage  of  this 
act,  then,  and  in  that  case,  all  of  the  rail- 
road which  shall  have  been  constructed  by 
said  company  shall  be  forfeited  to,  and  be- 
come the  property  of,  the  United  States." 
It  will  be  observed  that  there  was  em- 
ployed in  the  act  of  1804  similar  language 
to  that  used  in  the  net  of  1862  In  regard 
to  the  consideration  moving  from  the  United 
States  for  the  construction  of  the  branch 
in  question,  via.,  that  the  work  should  be 
done  "on  the  same  terms  and  conditions  as 
are  provided  in  this  act,  and  the  act  to 
which  this  is  an  amendment,  for  the  con- 
struction of  the  said  Union  A  Pacific  Rail- 
road and  telegraph  line  and  branches." 
That  consideration,  among  other  things,  was 
a  grant  of  lands  and  also  an  issue  of  bonds 
by  the  United  States.  As  we  must  refer  to 
the  terms  of  the  main  grant  to  the  Union 
Pacific  Railroad  Company  to  determine  the 
nature  of  like  grants  of  land  sMdsi  In  tbt 
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acta  of  1892  and  IBM  to  aid  In  the  construc- 
tion of  the  branch  lines,  wo  mo  no  escape 
from  tho  conclusion  that  the  construction 
given  to  the  grant  of  lands  within  place 
limits,  made  In  aid  of  the  main  line,  must 
„  be  adopted  as  to  the  .grants  of  place  lands 
J  made  in  aid  of  branch  roads;  and,  as  we 
■  have  seen,  the  settled  'construction  is  that 
title  to  lands  within  the  place  limits  passed 
by  the  main  grant  on  the  filing  by  the  road 
of  its  map  of  definite  location  In  the  General 
Land  Office.  Not  Is  there  merit  in  the 
tsntion  that  a  different  construction  is 
rendered  necessary  by  tho  circumstance  that 
the  road  which  migbt  build  up  the  branch 
from  Sioux  City  was  not  or  may  not  have 
been  in  existence  at  the  time  of  the  passage 
of  toe  act  of  ISM.  As  well  argue  that  be- 
cause |  T  of  the  act  of  1862  required  the 
Union  Pacific  Railroad  to  file  its  assent  to 
the  act,  under  the  seal  of  the  company,  in 
the  Department  of  the  Interior,  within 
year  after  the  passage  of  the  act,  that  there 
was  uncertainty  as  to  whether  the  Union  Pa- 
cific Company  might  accept  and  that  the 
grant  therefore  could  not  be  said  to  be  one 
to  praaenti. 

Stress  Is  also  laid  upon  the  fact  that,  by 
I  17  of  the  act  of  IBM,  it  was  provided  that 
■said  company  shall  be  entitled  to  ret 
alternate  sections  of  land  for  ten  mile 
width  on  each  side  of  the  same  along  the 
whole  length  of  said  branch;"  and,  in  effect, 
we  are  asked  to  treat  this  as  the  granting 
clause  of  the  act.  But  it  is  clear  that  the 
clause  deals  only  with  the  quantity  of  lands 
to  be  granted,  and  that  reference  must  be 
made  elsewhere  to  ascertain  the  precise  char- 
acter of  the  grant.  Further,  it  is  urged 
that  the  provision  of  f  17  concerning  for- 
feiture for  failure  to  complete  the  branch 
as  required  embraces  "all  of  the  railroad 
which  shall  have  been  constructed  by  said 
company,"  but  did  not  include  the  granted 
lands,  as  in  the  case  of  the  main  line  and 
other  branches  under  f  17  of  the  act  of  July 
1,  1802.  From  tbis  it  is  argued  that  it  was 
not  the  intention  of  Congress  that  the  lands 
should  pass  under  the  grant  for  the  Sioux 
City  branch  except  as  they  were  earned  and 
duty  patented.  But  whether  or  not  the  for- 
feiture was  of  the  limited  character  referred 
to,  we  think  the  clause  cannot  be  allowed 
to  impair  the  force  and  effect  of  the  oper- 
ative words  of  present  transfer  made  in  the 
statutory  grant  of  lands  contained  in  f  3 
of  the  act  of  1862,  as  amended,  in  reliance 
J  upon  which,  as  one  of  the  terms  and  condi- 
•  tlons  of  the  contract  witb*the  government, 
the  Sioux  City  &  Pacific  Railroad  Company 
entered  upon  the  construction  of  its  road. 
It  results  from  the  foregoing  that  the 
grant  of  the  tract  of  land  in  controversy 
made  by  the  act  of  1862,  and  the  amendatory 


act  of  18M,  to  the  Union  Pacific  Railroad 
Company  and  the  Sioux  City  h  Pacific  Rail- 
road Company,  being  a  grant  to  prtnsenti, 
and  third  patties,  on  the  definite  location  of 
the  road,  not  having  acquired  rights  in  the 
land,  the  legal  title  attached  in  favor  of 
the  two  companies  on  the  filing  of  their 
maps  of  definite  location  as  of  the  date  of 
the  grant.  Such  title  attached  long  prior 
to  the  purchase  of  the  land  by  Japp.  When 
the  sale  was  made  to  him  no  contest  was 
pending  in  respect  to  the  land,  and  the 
statutory  period  of  ten  years,  necessary  in 
Nebraska  to  sustain  a  claim  of  title  by  ad- 
verse possession,  ended  prior  to  tike  various 
proceedings  had  in  the  General  Land  Office, 
to  which  we  have  heretofore  referred,  grow- 
ing out  of  the  Invalid  school  selection  and 
the  conflicting  adjudications  of  the  Office  in 
respect  to  it. 

That  the  entry  and  holding  of  the  land  by 
Japp,  the  grantor  of  Wiese,  under  the  pur- 
chase by  Japp  in  1882,  and  the  continued 
possession  by  Wiese  after  he  acquired  the 
land  from  Japp,  should  be  deemed  to  have 
been  adverse  to  the  title  and  possession  of 
the  Sioux  City  Company,  if  the  possession 
by  Japp  was  not  that  of  a  cotenant,  and 
such  possession  was  unaffected  by  the  pro- 
ceedings had  in  the  Land  Office  subsequent 
to  1882,  is  not  questioned.  We  are  clearly 
of  opinion  that  the  possession  of  Japp  and 
his  grantee  was  adverse  in  the  strictest  sense 
of  the  term,  and  the  acts  of  Wiese  in  seek- 
ing to  acquire  title  from  the  United  States 
under  the  act  of  1887,  with  the  view  of  re-' 
moving  a  cloud  upon  his  title,  was  not  an 
act  of  recognition  or  acknowledgment  of  a 
superior  title,  either  in  the  United  States 
or  in  the  Sioux  City  Company,  operating  to 
interrupt  the  continuity  of  his  adverse  pos- 
session, and,  in  any  event,  cannot  be  held 
to  have  destroyed  a  title  which  bad  already 
become  perfect  by  the  expiration  of  the  stat- 
utory period  in  Nebraska  for  acquiring  the* 
legal  title  to  land  by  adverse  possession.  % 
"The  foregoing  considerations,  we  think," 
dispose  of  the  various  contentions  presented 
to  our  notice,  and,  finding  no  error  in  the 
judgment  of  the  Supreme  Court  of  Nebraska, 
!,  for  the  reasons  stated,  affirmed. 


{208  U.  S.  £60) 
MISSOURI    VALLEY    LAND    COMPANY 
and  Iowa  Railroad  Land  Company,  Plffs. 
In  Err., 

CAR8TEN  WRICH. 

This  case  is  governed  by  the  decision  la 
Missouri  Valley  Land  Co.  t.  Wiese,  ante* 
p.  294. 
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Argued    January    10,    1908.     Decided    Feb- 
ruary 3,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Washington  County,  in 
that  state,  in  favor  of  plaintiff  in  an  action 
to  quiet  title.     Affirmed. 

Bee  lame  case  below  (Neb.)  108  N.  W. 
178. 

Hr.  Charles  A.  Clark  for  plaintiffs  In 
error. 

Helen.  James  H.  Tan  Dussn,  Irving  F. 
Baxter,  and  Edward  F.  Colladay  for  defend- 
ant In  error. 

Mr,  Justice  White  delivered  the  opinion 
•f  the  court: 

This  ease  was  argued  with  Missouri  Valley 
Iamd  Co.  t.  Wlese,  No.  101  [208  U-  8. 234,  S2 


L.  ed.  — ,  28  Sup.  CL  Rep.  2941,  of  this  term, 
just  decided,  and  in  all  essential  particulars 
the  two  cases  are  alike.  Wrich  purchased 
his  land  in  1881  from  the  Union  Pacific 
Railroad  Company,  and  received  his  dead  in 
1890.  The  land  lay  within  overlap  grants 
to  the  Union  Pacific  Company  and  the  Sioux 
City  &  Pacific  Railroad  Company.  Wrich 
took  possession  immediately  after  his  pur- 
chase, and  ever  afterwards  held. and  claimed,, 
the  land  as  hi*  own.  In  September,  1893,  g 
he  "undertook  to  make  a  cash  entry  of  the* 
land  under  the  sot  of  1887  [24  Stat,  at  L. 
B56,  chap.  378,  U.  8.  Comp.  Stat  1001,  p. 
1S05],  as  did  his  neighbor,  Wlese.  AIL  the 
questions  involved  in  the  Wlese  Case  are 
present  in  this,  and,  for  the  reasons  given  in 
the  opinion  in  the  former,  the  Judgment  of 
the  Supreme  Court  of  Nebraska  in  this  ease 
must  be  ■*" 
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MI- 


MARTIN  LAWLOR  ET  AL. 

Combination*  In  restraint  of  commerce. 
I.  Any  combination  whatever  to  secure  ac- 
tion  which  essentially  obatrncts  the  free 
flow  of  commerce  between  the  states,  or  re- 
stricts, in  that  regard,  the  liberty  of  a 
trader  to  engage  in  business,  Is  within  the 
inhibition  of  the  anti-trust  act  of  July  2, 
1890  (20  Stat  at  L.  SOB,  chap.  647,  U.  S. 
Comp.  Stat.  1901,  p.  3200),  against  com- 
binations "in  restraint  of  trade  or  commerce 
among  the  several  states."  • 
Boycott  as  combination  In  restraint  Of 


8.  A  combination  by  members  of  labor  or- 
ganizations to  destroy  an  existing  interstate 
traffic  In  hats  by  preventing  the  manufac- 
turers, through  the  instrumentality  of  a  boy- 
cott, from  manufacturing  hats  Intended  for 
transportation  beyond  the  state,  and  to  pre- 
vent their  vendees  in  other  states  from  re- 
selling the  hats  so  transported,  and  from  fur- 
ther negotiating  with  the  manufacturers  for 
-the  purchase  and  transportation  of  such  hate 
from  the  place  of  manufacture  to  the  va- 
rious places  of  destination,  is  a  combina- 


restraint    of   trade    or    commerce 

j  several  states,"  within  the  mean- 

the  anti-tnut  act  of  July  8,  1800, 


mong  the  several  states,"  within  the  inean- 
ng  of  the  anti-tnut  act  of  July  8,  1800, 
-the  members  of  which  are  liable  for  the 


0", 


threefold  damages  which,  under  f  7  of  that 
-act,  may  be  recovered  by  those  injured  in 
■business  or  property  by  violations  of  the 
Act,  although  a  negligible  amount  of  intra- 
state business  may  be  affected  in  carrying 
out  the  combination,  and  although  the  mem- 
bers of  the  combination  are  not  themselves 
-engaged  In  interstate  commerce.* 

[No.  389.] 

Argued  December  4,  S,  1S07.    Decided  Feb- 
ruary 3,  1008. 

\N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  of  the 
drenlt  Court  for  the  District  of  Connecti- 
cut, sustaining  a  demurrer  to  and  dismissing 
the  complaint  in  an  action  to  recover  three- 
fold damages  for  injuries  sustained  by  rea- 
son of  a  combination  alleged  to  violate  the 
Anti-trust  act.    Reversed  and  remanded. 

See  same  case  below,  in  circuit  court,  148 
Fed.  824. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  M.  Beck  and  Daniel 
.Davenport  for  Loewe  et  al. 

Messrs.  John  Klmberly  Beach,  John 
H.  Light,  Robert  De  Forest,  and  Howard 
W.  Taylor  for  Lawlor  et  al. 

Mr.  Thomas  Carl  Spelling  for  the  Ameri- 
can Federation  of  Labor,  et  al 
•Sd.  Note.— For  a 


•Mr.   Chief  Justice   Fuller  delivered  the" 
opinion  of  tbe  court: 

This  was  an  action  brought  in  the  cir- 
cuit court  for  the  district  of  Connecticut  un- 
der |  7  of  the  anti-trust  act  of  July 
2,  1890  [28  Stat  at  L.  810,  chap.  847,  U.  S. 
Camp.  Stat.  1901,  p.  3202],  claiming  three- 
fold damages  for  injuries  inflicted  on  plain- 
tiffs by  combination  or  conspiracy  declared 
to  be  unlawful  by  the  act. 

Defendants  filed  a  demurrer  to  the  com- 
plaint, assigning  general  and  special  grounds. 
The  demurrer  was  sustained  as  to  the 
first  six  paragraphs,  which  rested  on 
the  ground  that  the  combination  stated 
was  not  within  the  Sherman  act,  and  this 
rendered  it  unnecessary  to  pass  upon  any 
other  questions  in  the  case;  and,  upon  plain- 
tiffs declining  to  amend  their  complaint,  the 
court  dismissed  it  with  costs.  148  Fed.  024j_ 
and  see  142  Fed.  £18, 130  Fed.  833.  S 

•  The  case  was  then  carried  by  writ  of  er-" 
ror  to  the  circuit  court  of  appeals  for  the 
second  circuit,  and  that  court,  desiring  the 
instruction  of  this  court  upon  a  question 
arising  on  the  writ  of  error,  certified  that 
question  to  this  court.  The  certificate  con- 
sisted of  a  brief  statement  of  facts,  and  put 
the  question  thus ;  "Upon  this  state  of  facta 
can  plaintiffs  maintain  an  action  against  de- 
fendants under  I  7  of  the  antl-truat  act  of 
July  2,  18901° 

After  the  case  on  certificate  had  been  dock- 
eted here,  plaintiffs  In  error  applied,  and  de- 
fendants In  error  joined  in  the  application, 
to  this  court  to  require  the  whole  record  and 
cause  to  be  sent  up  for  its  consideration. 
The  application  was  granted,  and  the  whole 
record  and  cause  being  thus  brought  before 
this  court,  It  devolved  upon  the  court,  under 
t  8  of  the  judiciary  act  of  1801,  to  "decide 
the  whole  matter  in  controversy  in  the  same 
manner  as  If  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeal.*'  [88 
Stat,  at  L.  828,  ehap.  517,  U.  8.  Camp.  Stat 

1901,  p.  650.] 

The  case  comes  up,  then,  on  complaint  and 
demurrer,  and  we  give  the  complaint  in  the 

margin.! 

tTho  complaint  alleged  that  the  defend- 
ants were  residents  of  the  district  of  Con- 
necticut and  that  complainants  resided  In 
Danbury,  in  that  district,  were  copartners, 
and  located  and  doing  business  as  manufac- 
turers and  sellers  of  hats  there;  that  they 
had  "a  factory  for  the  making  of  hats,  for 
sale  by  them  in  the  various  states  of  the 
Union,  and  have  for  many  years  employed, 
at  said  factory,  a  large  number  of  men  in 
the  manufacture  and  sale  of  said  hats,  and 
have  invested  In  that  branch  of  their  busi- 
ness a  large  amount  of  capital,  and,  in  their 
business  of  selling  the  product  of  their  fac- 
tory and  filling  orders  for  said  hats,  have 
built  up  and  established  a  large  interstate 
trade,  employing  more  than  two  hundred 
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•  *Tba  question  is  whether,  upon  the  fact* 
tfcsrsin  averred  Mid  admitted  by  the  demur- 
rer, this  action  can  be  maintained  under  the 
anti-trust  act 

The  let,  2d,  and  7th  sections  of  that  art 
Bare  aa  follow*: 

•  "1.  Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy, 
In  restraint  of  trade  or  commerce  among  the 

^  several  states,  or  with  foreign  nations,  in 
n  hereby  declared  to  be  illegal.  Every  person 
t  who  shall  make  any  *uch«eon tract  or  engage 
in  any  such  combination  or  conspiracy  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  flue 
not  exceeding  Ave  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of 
the  court 


*  "2.  Every  person  who  shall  monopolize,  or  * 
attempt  to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persona  to 
monopolize,  any  part  of  the  trade  or  com-, 
meree  among  the  several  states  or  with  for-* 
eign  nation*,  shall   be  deemed    guilty*  of* 
a    misdemeanor,    and    on  conviction  there- 
of    shall     be     punished    by    fine    not    ex- 
ceeding   five    thousand    dollars,    or   by    im- 
prisonment  not  exceeding  one  year,  or  by 
both  said  punishments,  in  the  discretion  of  0 
the  court"  g 

*  "7.  Any  person  who  shall  be  injured  1b  ■ 
hie  business  or  property  by  any  other  person 
or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this,, 
act  may  sue  therefor  in  any  circuit  court  of  2 
the  United  States  in  the  district  iu.whioh* 
the  defendant  resides  or  is  found,  without 


nunlly  selling  hits  of  a  value  e 
hundred  thousand  ($400,000)  dollars. 

"4.  The  plaintiffs,  deeming  it  their  rtgnt 
to  manage  and  conduct  their  business  with- 
out interference  from  individuals  or  asso- 
ciation* not  connected  therewith,  have  for 
many  years  maintained  the  policy  of  refus- 
ing to  suffer  or  permit  any  person  or  organ- 
ization to  direct  or  control  their  said  busi- 
ness, and,  in  consequence  of  said  policy,  have 
conducted  their  said  business  upon  the  broad 
and  patriotic  principle  of  not  discriminat- 
ing against  any  person  seeking  employment 
because  of  his  being  or  not  being  connected 
with  any  labor  or  other  organization,  and 
have  refused  to  enter  into  agreement  with 
any  person  or  organization  whereby  the 
rights  and  privileges,  either  of  themselves 
or  any  employee,  would  be  jeopardized,  sur- 
rendered to,  or  controlled  by,  said  person  or 
organization,  and  have  believed  said  policy, 
which  was  anil  is  well  known  to  the  defend- 
ants, to  be  absolutely  necessary  to  the  suc- 
cessful conduct  of  their  said  business  and 
the  welfare  of  their  employees. 

"6.  The  plaintiffs,  for  many  years,  have 
been  and  are  now,  engaged  in  trade  and  com- 
merce among  the  several  states  of  the  Union, 
in  selling  and  shipping  almost  the  whole  of 
the  product  of  their  said  factory  by  common 
earners,  from  said  Danbury  to  wholesale 
dealers  residing  and  doing  business  in  eacb 
of  the  states  of  Maine,  Massachusetts,  Rhode 
Island,  New  York,  New  Jersey,  Pennsylva- 
nia, Maryland,  Virginia,  Ohio,  Illinois, 
Michigan,  Wisconsin,  Missouri,  Nebraska, 
Arkansas,  California,  and  other  states,  to 
the  amount  of  many  hundred*  of  thousands 
of  dollars,  and  in  sending  agents  with  sam- 
ples from  said  Danbury  into  and  through 
each  of  said  states  to  visit  said  wholesale  deal- 
ers at  their  places  of  business  in  said  several 
states,  and  solicit  and  procure  from  them 
orders  for  eaid  hats,  to  be  filled  by  hats  to 
be  shipped  from  their  said  factory  at  said 
Danbury,  by  common  carriers,  to  said  whole- 
sale dealer*,  to  be  by  them  paid  for  after 
the  delivery  thereof  at  their  several  places 


"6.  On  July  26,  1002,  the  amount  of  capi- 
tal invested  by  the  plaintiffs  in  said  busi- 
ness of  making  and  selling  hat*  approxi- 
mated 9130,000,  and  the  value  of  the  haia 
annually  sold  and  shipped  by  them  in  pre- 
vious years,  to  said  dealer*  in  state*  other 
than  Connecticut,  exceeded  (400,000,  white 
the  value  of  hat*  sold  by  them  in  the  state 
of  Connecticut  did  not  exceed  $10,000. 

"7.  On  July  25,  1002,  the  plaintiff*  had 
made  preparation*  to  do  a  large  and  profit- 
able business  with  said  wholesale  dealers  in 
other  states,  and  the  condition  of  their  busi- 
ness was  such  a*  to  warrant  the  full  belief 
that  the  ensuing  year  would  be  the  moat 
successful  in  their  experience.  Their  fac- 
tory was  then  running  to  its  full  capacity 
En  filling  a  large  number  of  orders  from  such 
wholesale  dealers  in  other  states.  They  were 
then  employing  about  100  men  in  the  mak- 
ing  and  finishing  departments,  a  large  num- 
ber in  the  trimming  and  other  departments, 
whose  work  was  dependent  upon  the  pre- 
vious work  of  the  maker*  and  finishers,  and 
they  then  had  about  160  dozens  of  hat*  in 
process  of  manufacture,  and  in  such  condi- 
tion as  to  be  perishable  and  ruined  if  work 
was  stopped  upon  them. 

"8.  The  plaintiffs  then  were  and  now  an 
almost  wholly  dependent  upon  the  sale  and 
shipment*  of  hat*  a*  aforesaid,  to  said  deal- 
ers in  states  other  than  Connecticut,  to  keep 
their  said  factory  running  and  to  dispose 
of  its  product  and  their  capital  in  said  busi- 
ness profitably  employed,  and  the  restraint, 
curtailment,  and  destruction  of  their  said 
trade  and  commerce  with  their  said  custom- 
ers in  said  states  other  than  Connecticut,  by 
the  combination,  conspiracy,  and  acts  of  the 
defendants,  a*  hereinafter  set  forth,  have 
been  and  now  are  of  serious  damage  to  the 
properly  and  business  of  the  plaintiffs,  at 
hereinafter  set  forth. 

'0.  The  individual  defendants,  named  In 
*  writ,  are  all  members  of  a  combina- 
n  or  association  of  persona,  styling  them- 
selves the  United  Batters  of  North  Amer- 
ica, and  said  combination  includes  more  than 
9,000  persons,  residing  in  the  several  state* 
of  Massachusetts,   Connecticut,  New  York, 
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respect  to  the  amount  In  controversy,  and 
■hall  recover  three  fold  the  damage*  by  him 
sustained,  and  lb*  costs  of  suit,  including  a 
™  reasonable  attorney's  fee." 
?    *  In    our    opinion,    the    combination    de- 
scribed in  the  declaration  is  a  combination 
"in  restraint  of  trade  or  commerce  among 
the  several  states,™  in  the  sense  in  which 
those  words  are  used  In  the  act,  and  the  ac- 
ta tfon  can  be  maintained,  accordingly. 

•  *  And  that  conclusion  rests  on  many  Judg- 
ment* of  this  court,  to  the  effect  that  the 
net  prohibits  any  combination  whatever  to 
secure  action  which  essentially  obstructs  the 
free  flow  of  commerce  between  the  states,  or 
restricts,  In  that  regard,  the  liberty  of  * 

•  trader  to  engage  In  business. 

•  *The  combination  charged  falls  within  the 


class  of  restraint*:  of  trade  aimed  at  com- 
pelling third  partial  and   strangers   invol- 
untarily not  to  engage  in  the  course  of  trade 
except  on  conditions  that  the  combination  8 
imposes;   and  there  is  no  doubt* that   (to* 
quote  from  the  well-known  work  of  Chief 
Justice  Erie  on  Trade  Unions)  "at  common 
law  every  person  has  individually,  and  the 
public  also  has  collectively,  a  tight  to  require  e 
that  the  course  of  trade  should  be  kept  free« 
from   unreasonable* obstruction."      But   the* 
objection  here  is  to  the  jurisdiction,  because, 
even  conceding  that  the  declaration  states  a 
case  good  at  common  law,  it  ie  contended 
that  It  does  not  state  one  within  the  statute. 
Thus,  It  Is  said  that  the  restraint  alleged 
would  operate  to  entirely  destroy  plaintiffs', 
business  and  thereby  include  intrastate  trade* 
as  well;  that  physical-obstruction  is  not  al-* 


New  Jersey,  Pennsylvania,  Indiana,  Illinois, 
Missouri,  California,  and  the  Province  of 
Ontario  in  the  Dominion  of  Canada.  The 
said  combination  is  subdivided  into  20  sub- 
combinations, each  of  which  Is  by  them- 
selves styled  a  local  union  of  the  United 
Blatters  of  North  America.  Six  of  said  sub- 
combinations are  In  the  state  of  Connecti- 
cut, and  known  as  local  Unions  1  and  2,  10 
and  11,  and  16  and  16  of  the  United  Hat- 
ten  of  North  America,  and  have  an  aggre- 
gate membership  of  more  than  3,000  per- 
sons residing  in  the  state  of  Connecticut. 

"10.  Said  combination  of  persons,  collect- 
ively known  as  the  United  Hatters  of  North 
America,  owns,  controls,  edits,  publishes, 
and  issues  a  paper  styled  the  Journal  of  the 
United  Hatters  of  North  America,  In  which 
are  published  reports  of  many  of  the  acts 
of  its  agents,  hereinafter  mentioned,  which 
circulate*,  widely  among  its  members  and 
the  public,  and  which  affords  a  ready,  con- 
venient, powerful,  and  effective  vehicle  for 
the  dissemination  of  information  to  its  mem- 
bers and  tbe~publie  as  to  boycotts  declared 
and  pushed  by  them,  and  of  the  acts  and 
measures  of  Its  members  and  agents  for  car- 
rying such  boycotts  into  effect,  and  was  so 
used  by  them  In  connection  with  the  acta  of 
the  defendants  hereinafter  sat  forth. 

"II.  Said  combination  owns  and  absolute- 
ly controls  the  use  of  a  certain  label  or  dis- 
tinguishing mark,  which  it  styles  the  Union 
Label  of  the  United  Hatters  of  North  Amer- 
ica, which  mark,  when  so  used  by  them,  af- 
fords to  them  a  ready,  convenient,  and  ef- 
fective instrument  and  means  of  boycotting 
the  hate  of  any  manufacturer  against  whom 
they  may  desire  to  use  it  for  that  purpose. 

"12.  The  defendants  In  this  »"** * 

all  members  of  a  combination 
tion  of  persons  calling  themselves  and  known 
as  the  American  Federation  of  Labor,  which 
Includes  more  than  1,400,000  members  re- 
aiding  in  the  several  states  and  territories 
of  the  Union,  and  in  the  Dominion  of  Can- 
ada, and  in  all  the  places  in  the  several 
state*  where  the  wholesale  dealers  in  hats, 
hereinbefore  mentioned,  and  their  custom- 
en,  reside  and  do  business.     Said  combi- 


nation is  subdivided  In  subordinate  group*, 
or  combinations,  comprising  110  national 
and  international  unions  and  combinations, 
of  which  the  said  combination  of  persona 
styling  themselves  the  United  Hatters  of 
North  America  Is  one,  composed  of  12,000 
local  unions,  28  state  federations  or  com- 
binations, more  than  600  central  labor 
unions  or  combinations,  and  more  than  2,000 
local  unions  or  combinations,  which  are  not 
included  in  the  above-mentioned  national 
and  international  combinations. 

"13.  Said  combination  of  persons  collect- 
ively known  as  the  American  Federation  of 
Labor  owns,  controls,  edits,  publishes,  and  is- 
sues a  paper  or  magazine  called  the  American 
Federationist,  which  It  declares  to  be  It* 
official  organ  and  mouthpiece,  which  ha*  a 
very  wide  circulation  among  Its  members 
and  others,  and  which  affords  a  ready,  con- 
venient, powerful,  and  effective  vehicle  and 
Instrument  for  the  dissemination  of  infor- 
mation, as  to  persons,  their  products  and 
manufactures,  boycotted  or  to  be  boycotted, 
by  its  members,  and  as  to  measures  adopted 
and  statements  to  be  published,  detrimental 
to  such  persons  and  to  the  sale  of  their 
manufactures,  and  for  boycotting  such  per- 
sons, their  manufactures,  and  said  paper 
has  been  and  now  Is  constantly  used,  print- 
ed, and  distributed  for  said  purposes  among 
its  members  and  the  public,  and  was  ma  used 
by  the  defendants  and  their  confederates  in 
boycotting  the  products  of  the  firm  of  F. 
Berg  &  Company,  of  Orange,  New  Jersey, 
and  H.  H.  Roelofs  &  Company,  of  Philadel- 
phia, Pennsylvania,  hat  manufacturers,  to 
their  very  great  injury,  and  until  the  said 
Arms  successively  yielded  to  their  demands 
in  pursuance  of  the  general  scheme  of  the 
defendant,  hereinafter  set  forth. 

"14.  The  persons  united  in  said  combina- 
tion, known  as  the  American  Federation  of 
Labor,  including  the  person*  In  said  sub- 
combination known  as  the  United  Hatters 
of  North  America,  constantly  employ  mora 
than  1,000  agents  In  the  states  and  terri- 
tories of  the  United  States,  to  push,  en- 
force, and  carry  into  effect  all  boycotts  de- 
eland  by  the  said  member*,  including  those 
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leged  U  contemplated;  and  that  defendant* 
are  not  themselves  engaged  in  Interstate 
trade. 

We  think  none  of  these  objections  are  ten- 
able, and  that  they  are  dispceed  of  by  previ- 
ous decisions  of  this  court. 

United  States  v.  Trans-Missouri  Freight 
Asso.  160  U.  S.  290,  41  L.  ed.  1007,  17  Sup, 
Ct  Rep.  540;  United  State*  t.  Joint  Traffic 
Aaeo.  171  U.  S.  SOS,  43  L.  ed.  259,  19  Sup. 
Ct  Rep.  SS;  and  Northern  Securities  Co.  v. 
United  States,  193  U.  &  107,  48  L.  ed.  079, 
£4  Sup.  Ct  Rep.  430,  hold,  In  effect,  that 
the  anti-trust  law  has  a  broader  application 
than  the  prohibition  of  restraints  of  trade 
unlawful  at  common  law.  Thus,  in  the 
Trans- Missouri  Case  it  was  said  that,  "as- 
suming that  agreements  of  this  nature  are 

In  aid  of  the  combined  scheme,  purpose,  and 
effort  hereinafter  stated,  to  force  all  the 
manufacturers  of  fur  hats  in  the  United 
States,  including  the  plaintiffs,  to  unionise 
their  factories  by  restraining  and  destroying 
their  Interstate  trade  and  commerce,  as  here- 
inafter stated,  all  of  which  said  agents  act 
under  the  immediate  supervision  and  per- 
sonal direction  of  one  Samuel  Gompers,  who 
ft  chief  agent  of  the  said  combination  of 
persons  for  said  purpose,  and  of  each  of 
the  said  combinations,  and  the  said  agents 
make  monthly  reports  of  their  doings  In 
pushing  and  enforcing,  and  causing  to  be 

Eushed  and  enforced,  said  boycotts,  and  pub- 
ah  the  same  monthly  in  said  paper  known 
as  the  American  Federation ist,  of  which  he 
Is  the  editor,  appointed  by  the  said  members, 
which  said  paper,  in  connection  with  said 
statement  or  summary,  is  declared  to  be  the 
authorised  and  official  mouthpiece  of  each 
of  said  subcombinations,  including  the  said 
United  Hatters  of  North  America.  Said 
statement  is  declared  by  the  defendants  to 
be  a  faithful  record  of  the  doings  of  said 
agents,  and  each  of  said  statements,  made 
during  the  period  covered  by  the  acts  of  the 
defendants  against  the  plaintiffs  herein  stat- 
ed, contains  the  announcement  to  the  mem- 
ben  of  said  combination  and  the  public, 
that  all  boycotts  declared  by  them  are  being 
by  them  and  their  agents  pushed,  enforced, 
and  observed. 

"15.  Said  combination  of  persons  collect- 
ively known  as  the  American  Federation  of 
Labor,  of  which  the  defendants  are  members, 
was,  by  the  defendants  and  their  other  mem- 
bers, formed  for  the  purpose,  among  others, 
of  facilitating  the  declaration  and  success- 
ful maintenance  of  boycotts,  by  and  for  said 
combination  of  persons  known  as  the  United 
Batters  of  North  America,  acting  through 
the  said  Federation  of  Labor  and  its  other 
component  parts  or  members,  and  it  and  its 
component  parts  have  frequently  declared 
boycotts,  at  the  request  of  the  defendants, 
against  the  business  and  product  of  various 
hat  manufacturers,  and  have  vigorously 
prosecuted  the  same  by  and  through  the 
powerful  machinery  at  their  command  as 
aforesaid,    in    carrying    out    their   general 


not  void  at  common  law,  and  that  the  vari- 
ous cases  cited  by  the  learned  courts  below 
show  it,  the  answer  to  the  statement  of  their 
validity  now  is  to  be  found  In  the  terms  of 
the  statute  under  consideration;'*  and,  in  the 
Northern  Securities  Case,  that  the  act  de- 
clares "illegal  every  contract,  combination, 
or  conspiracy,  in  whatever  form,  of  whatever 
nature,  and  whoever  may  be  parties  to  it, 
which  directly  or  necessarily  Operates  in  re- 
straint of  trade  or  commerce  among  the  sev- 
eral states." 

We  do  not  pause  to  comment  on  cases- 
such  as  United  States  v.  E.  a  Knight  Co. 
16$  U.  5.  1,  39  L.  ed.  328,  IS  Sup.  Ct  Rep. 
249;  Hopkins  v.  United  States,  171  U.  S, 
578,  43  L.  ed.  290,  19  Sup.  Ct.  Rep.  40;  and 
Anderson  v.  United  States,  171  U.  S.  604, 

scheme  herein  stated,  to  the  great  damage- 
and  loss  of  business  of  said  manufacturers, 
and  particularly  during  the  yean  of  1901 
and  1902,  they  declared,  prosecuted,  and 
waged,  at  the  request  of  the  defendants  and 
their  agents,  a  boycott  against  the  hats. 
made  by  and  the  business  of  H.  H.  Roelof* 
&  Company,  of  Philadelphia,  Pennsylvania, 
until,  by  causing  them  great  damage  and 
loss  of  business,  they  coerced  them  into 
yielding  to  the  demand  of  the  defendants 
and  their  agents,  by  the  said  factory  of  said 
Roelof  s  &  Company  be  unionized,  as  termed 
by  the  defendants,  and  into  agreeing  to  em- 
ploy, and  employing  exclusively,  members  of 
their  said  combination  in  the  making  and 
finishing  departments  of  said  factory,  and 
in  large  measure  surrendering  to  toe  de- 
fendants and  their  agents  the  control  of  said 
factory  and  business,  all  of  which  was  well 
known  to  the  plaintiffs,  their  customers, 
wholesale  dealen,  and  the  public,  and  was, 
by  the  defendant*  and  their  agents,  widely 
proclaimed  through  all  their  agencies  above 
mentioned,  in  connection  with  their  act* 
against  the  plaintiffs,  as  hereinafter  set 
forth,  foT  the  purpose  of  intimidating  and 
coercing  said  wholesale  dealers  and  their 
customers  from  buying  the  hats  of  the  plain- 
tiffs, by  creating  In  their  minds  the  fear 
that  the  defendants  would  invoke  and  put 
into  operation  against  them  all  said  power- 
ful means,  measures,  and  machinery,  If  they 
should  handle  the  hats  of  the  plaintiffs. 

"18.  The  defendants,  together  with  the 
other  persons  united  with  them  in  said  com- 
bination, known  as  the  United  Hatters  of 
North  America,  have  been  for  many  yean, 
and  now  are,  engaged  in  a  combined  scheme 
and  effort  to  force  all  manufacturers  of  fur 
hats  in  the  United  States,  including  the 
plaintiffs,  against  their  will  and  their  pre- 
vious policy  of  carrying  on  their  business, 
to  organize  their  workmen  in  the  depart- 
ments of  making  and  finishing,  in  each  of 
their  factories,  into  an  organization,  to  be 
part   and   parcel   of   the   said   combination 

m   as    the    United    Hatten  of   North 

rica,  or,  as  the  defendants  and  their 
confederates  term  it,  to  unionize  their  shops, 
with  the  intent  thereby  to  control  the  em- 
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43  L.  ed.  300,  10  Sup.  Ct  Rip.  50,  In  which 
the  undisputed  facta  showed  that  the  pur- 
pose of  the  agreement  was  not  to  obstruct  or 
restrain  interstate  commerce.  The  object 
and  intention  of  the  combination  determined 
its  legality. 

In  Swift  k  Co.  v.  United  States,  ISO  U.  S. 
305,  49  L.  ed.  S23,  2S  Sup.  Ot.  Rep.  270,  a 
bill  waa  brought  against  a  number  of  cor- 
porations, firms,  and  individuals  of  different 
states,  alleging  that  they  were  engaged  in 
interstate  commerce  In  the  purchase,  sale, 
transportation,  and  delivery,  and  subsequent 
resale  at  the  point  of  delivery,  of  meats;  and 
that  they  combined  to  refrain  from  bidding 
against  each  other  in  the  purchase  of  cattle; 
to  maintain  a  uniform  price  at  which  the 
meat  should  be  sold;  and  to  maintain  uni- 


form charges  in  delivering  meats  thus  sold 
through  the  channels  of  interstate  trade  to^ 
the  various  dealers  and  consumers  in  other" 
states.  'And  that  thus  they  artificially  re-* 
strained  commerce  In  fresh  meats  from  the 
purchase  and  shipment  of  live  stock  from 
the  plains  to  the  final  distribution  of  the 
meats  to  the  consumers  in  the  markets  of 
the  country. 

Mr.  Justice  Holmes,  speaking  for  the 
court,  said; 

"Commerce  among  the  states  is  not  a 
technical  legal  conception,  but  a  practical 
one,  drawn  from  the  course  of  business. 
When  cattle  are  sent  for  sale  from  a  place  In 
one  state,  with  the  expectation  that  they 
will  end  their  transit  after  purchase  in  an- 
other, and  when,  in  effect,  they  do  so,  with 


ployment  of  labor  in  and  the  oneratio 
said  factories,  and  to  subject  the  sam 
the  direction  and  control  of  persons  other 
than  the  owners  of  the  same,  in  a  manner 
extremely  onerous  and  distasteful  to  such 
owners,  and  to  carry  out  such  scheme,  effort, 
and  purpose  by  restraining  and  destroying 
the  interstate  trade  and  commerce  of  such 
manufacturers  by  means  of  intimidation  of 
and  threat*  made  to  ouch  manufacturers  and 
their  customers  in  the  several  states,  of  boy- 
cotting them,  their  product,  and  their  cus- 
tomers, using  therefor  all  the  powerful 
means  at  their  command  as  aforesaid,  until 
such  time  as,  from  the  damage  and  loss  of 
business  resulting  therefrom,  the  said  manu- 
facturers should  yield  to  the  said  demand 
to  unionize  their  factories. 

"17.  The  defendants  and  other  members 
of  said  United  Hatters  of  North  America, 
acting  with  them  and  in  pursuance  of  said 

rieral  combined  scheme  and  purpose,  and 
carrying  the  same  into  effect  against  said 
manufacturers,  including  the  plaintiffs,  end 
by  use  of  the  means  above  stated,  and  the 
fear  thereof,  have,  within  a  very  few  years, 
forced  the  following  named  manufacturers 
of  hate  in  the  United  States  to  yield  to  their 
demand,  and  unionize  their  factories,  vis.; 

Elere  follow  70  names  of  corporations  and 
dividuals] ;  and  until  there  remained,  ac- 
cording to  the  statements  of  the  defendants, 
only  12  hat  factories  in  the  United  States 
which  had  not  submitted  to  their  said  de- 
mands, and  the  defendants,  in  pursuing  their 
warfare  against  the  plaintiffs,  as  herein- 
after set  forth,  and  in  connection  with  their 
said  acts  against  them,  have  made  public 
announcement  of  that  fact  and  of  the  firms 
so  coerced  by  tbem,  in  order  thereby  to  in- 
crease the  effectiveness  of  their  acts  in  in- 
timidating said  wholesale  dealers  and  their 
customers  in  states  other  than  Connecticut, 
from  buying  hats  from  plaintiffs,  as  here- 
inafter set  forth. 

"18.  To  carry  out  said  scheme  and  pur- 
pose, the  defendants  have  appointed  and  em- 
ployed, and  do  steadily  employ,  certain  spe- 
cial agents  to  act  In  their  behalf,  with  full 
and  express  authority  from  them  and  the 
other  members  of  said  combination,  and  un- 
88  S.  C— 20. 


der  explicit  Instructions  from  them,  to  use 
every  means  in  their  power  to  compel  all 
such  manufacturers  of  hats  to  so  unionize 
their  factories,  and  each  and  all  of  the 
defendants  in  this  suit  did  the  several  acta 
hereinafter  stated,  either  by  themselves  or 
their  agents,  by  them  thereto  fully  author- 

"10.  On  or  about  March  1,  1001,  In  pur- 
suance of  said  general  scheme  and  purpose, 
the  defendants  and  the  other  members  of 
said  combination,  the  United  Hatters  of 
North  America,  through  their  agents,  the 
said  John  A.  Moult,  Martin  Lawlor,  John 
Phillips,  James  P,  Maher,  and  Charles  J. 
Barrett,  who  acted  for  themselves  and  the 
other  defendants,  demanded  of  the  plaintiffs 
that  they  should  unionize  their  said  factory, 
in  the  making  and  finishing  departments, 
and  also  thereby  acquire  the  right  to  use  and 
use  the  said  Union  label,  subject  to  the 
right  of  the  defendants  to  recall  the  same 
at  pleasure,  in  all  hats  made  by  them,  and 
then  notified  the  plaintiffs  that,  if  they 
failed  to  yield  to  said  demand,  the  defend- 
ants and  all  the  other  members  of  the  said 
combination  known  as  the  United  Hatters 
of  North  America  would  resort  to  their  said 
usual  and  well-known  methods  to  compel 
tbem  so  to  do.  After  several  conferences, 
and  in  April,  1001,  the  plaintiffs  replied  to 
the  said  demand  of  the  defendants  as  fol- 

"  "Firmly  believing  that  we  are  acting  for 
the  beat  interests  of  our  firm,  for  the  best 
interests  of  those  whom  we  employ,  and  for 
the  best  interests  of  Danbury,  by  operating 
an  independent  or  open  factory,  we  hereby 
notify  you  that  we  decline  to  have  our  shop 
unionized,  and,  If  attacked,  shall  use  all 
lawful  means  to  protect  our  business  inter- 

"The  plaintiffs  were  then  employing  many 
union  and  nonunion  men,  and  their  said  fac- 
tory was  running  smoothly  and  satisfactory 
both  to  the  plaintiffs  and  tbeir  employees. 
The  defendants,  their  confederates  and 
agents,  deferred  the  execution  of  their  said 
threat  against  the  plaintiffs  until  the  con- 
clusion of  their  attack  made  in  pur 
of   the  same   general   scheme   and   p 
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only  the  Interruption  necessary  to  find  a 
purchaser  at  the  stock  yards,  and  when  this 
Is  a  typical,  constantly  recurring  course,  the 
current  thus  existing  is  a  current  of  com- 
merce among  the  states,  and  the  purchase  of 
the  cattle  is  a  part  and  incident  of  such 


"The  general  objection  la  urged  that  the 
bill  does  not  set  forth  sufficient  definite  or 
specific  facts.  This  objection  is  serious,  but 
It  seems  to  us  Inherent  in  the  nature  of  the 
case,  The  scheme  alleged  is  so  vast  that  it 
presents  a  new  problem  in  pleading.  If,  as 
we  must  assume,  the  scheme  is  entertained, 
it  is,  of  course,  contrary  to  the  very  words 
of  the  statute.  Its  size  makes  the  violation 
of  the  law  more  conspicuous,  and  yet  the 
same  thing  makes  it  Impossible  to  fasten  the 


principal  fact  to  a  certain  time  and  place. 
The  element*,  too,  an  so  numerous  and  shift- 
ing, even  the  constituent  parts  alleged  are, 
and  from  their  nature  must  be,  so  extensive 
In  time  and  space,  that  something  of  the 
same  impossibility  applies  to  them. 

"The  scheme  as  a  whole  seems  to  us  to 
be  within  reach  of  the  law.  The  constituent 
elements,  as  we  have  stated  them,  are  enough 
to  give  to  the  scheme  a  body,  and,  for  all 
that  we  can  say,  to  accomplish  it.  More- 
over, whatever  we  may  think  of  them  sep- 
arately, when  we  take  them  up  as  distinct  3 
charges,  they  are  alleged  sufficiently  as  ele-fj 
meats  of  a  scheme.  It  istsuggested  that  ths* 
several  acts  charged  are  lawful  and  that  In- 
tent can  make  no  difference.    But  they  are 


against  H.  H.  Roelofs  ft  Company,  which 
resulted  in  the  surrender  of  Roelofs  ft  Com- 
pany on  July  15,  1002,  except  that  the  de- 
fendants, their  confederates  and  agents.  In 
November,  1901,  caused  the  said  American 
Federation  of  Labor  to  declare  a  boycott 
against  any  dealer  or  dealers  who  should 
handle  the  products  of  the  plaintiffs. 

"20.  On  or  about  July  25,  1902,  the  de- 
fendants, individually  and  collectively,  and 
as  members  of  said  combinations  and  asso- 
ciations, and  with  other  persons  whose 
names  are  unknown  to  the  plaintiffs,  asso- 
ciated with  them,  in  pursuance  of  the  gen- 
eral scheme  and  purpose  aforesaid,  to  force 
all  manufacturers  of  fur  hats,  and  particu- 
larly the  plaintiffs,  to  so  unionize  their  fac- 
tories, wantonly,  wrongfully,  maliciously, 
unlawfully,  and  In  violation  of  the  provi- 
sions of  the  'act  of  Congress  approved  July 
2,  1890'  [2d  Stat  at  L,  209,  chap.  MT,  U. 
8.  Comp.  Stat.  1901,  p.  8200],  and  entitled 
'An  Act  to  Protect  Trade  and  Commerce 
Against  Unlawful  Restraint*  and  Monopo- 
lies,' and  with  intent  to  injure  the  property 


to  be  unlawful  by  said  act  of  Congress,  en- 
tered into  a  combination  and  conspiracy  to 
restrain  the  plaintiffs  and  their  customers 
In  states  other  than  Connecticut,  In  carry- 
ing on  said  trade  and  commerce  among  the 
several  states,  and  to  wholly  prevent  them 
from  engaging  in  and  carrying  on  said  trade 
and  commerce  between  them,  and  to  prevent 
the  plaintiffs  from  selling  their  hats  to 
wholesale  dealers  and  purchasers  in  said 
states  other  than  Connecticut,  and  to  pre- 
vent said  dealers  and  customers  in  said  oth- 
er states  from  buying  the  same,  and  to  pre- 
vent the  plaintiffs  from  obtaining  orders 
for  their  hats  from  such  customers,  and  fill- 
ing the  same,  and  shipping  said  hats  to  said 
customers  fn  said  states  as  aforesaid,  and 
thereby  injure  the  plaintiffs  in  their  prop- 
erty and  business,  and  to  render  unsalable 
the  product  and  output  of  their  said  factory, 
so  the  subject  jf  interstate  commerce,  in 
whosoever^  hands  the  same  might  be  or 
come,  through  said  interstate  trade  and  com- 
merce, and  to  employ  as  means  to  carry  out 


said  combination  and  conspiracy  and  the 
purposes  thereof,  and  accomplish  ths  same, 
the  following  measures  and  acts,  cia.: 

"To  causa,  by  means  of  threats  and  coer- 
cion, and  without  wanting  or  Information 
to  the  plaintiffs,  the  concerted  and  simul- 
taneous withdrawal  of  all  the  makers  and 
finishers  of  hats  then  working  for  them, 
who  were  not  members  of  their  said  combi- 
nation, the  United  Hatters  of  North  Amer- 
ica, as  well  as  those  who  were  such  mem- 
bers, and  thereby  cripple  the  operation  of 
the  plaintiffs'  factory,  and  prevent  the  plain- 
tiffs from  filling  a  large  number  of  orders 
then  on  hand,  from  such  wholesale  dealers 
in  states  other  than  Connecticut,  which  they 
had  engaged  to  fill  and  were  then  in  the  act 
of  filling,  as  was  well  known  to  the  defend- 
ants;  In  connection  therewith  to  declare  a 
boycott  against  all  hats  made  for  sale  and 
sold  and  delivered,  or  to  be  sold  or  deliv- 
ered, by  the  plaintiffs  to  said  wholesale 
dealers  In  states  other  than  Connecticut, 
and  to  actively  boycott  the  same  and  the 
business  of  those  who  should  deal  in  them, 
and  thereby  prevent  the  sale  of  the  same 
*"  'hose  in  whose  hands  they  might  be  or 
1  through  said  interstate  trade  in  said 
several  states;  to  procure  and  cause  others  of 
said  combinations  united  with  them  In  said 
American  Federation  of  Labor,  in  like  nuut- 
to  declare  a  boycott  against  and  to 
actively  boycott  the  same  and  the  business 
of  such  wholesale  dealers  as  should  buy  or 
sell  them,  and  of  those  who  should  purchase 
them  from  such  wholesale  dealers ;  to  intimi- 
date such  wholesale  dealers  from  purchas- 
ing or  dealing  in  the  hats  of  the  plaintiff 
by  informing  them  that  the  American  Fed- 
eration of  Labor  had  declared  a  boycott 
against  the  product  of  the  plaintiffs  and 
against  any  dealer  who  should  handle  it, 
and  that  the  same  was  to  be  actively  pressed 
against  them,  and  by  distributing  circulars 
containing  notices  that  such  dealers  and 
their  customers  were  to  be  boycotted;  to 
threaten  with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even  though 
union-made,  of  such  boycotted  dealers,  and 
at  the  same  time  to  notify  such  wholesale 
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bound  together  as  the  parte  of  a  single  plan. 
The  plan  may  make  the  parte  unlawful." 

And  the  eame  principle  tu  expressed  In 
Afkens  v.  Wisconsin,  195  U.  S.  104,  10  L.  ed. 
164,  26  Sup.  Ct  Rep.  S,  involving  a  statute 
of  Wisconsin  prohibiting  combinations  "for 
the  purpose  of  wilfully  or  maliciously  In- 
juring another  In  hie  reputation,  trade,  busi- 
ness, or  profession,  by  any  means  whatever," 
etc,  In  which  Mr.  Justice  Holmes  said; 

"The  statute  is  directed  against  a  series 
of  acts,  and  acts  of  several,  the  acts  of  com- 
bining-, with  Intent  to  do  other  acts.  The 
very  plot  Is  an  act  In  itself.1  Mulcahy  r. 
Queen,  LE.JH.L,  BOB,  SIT.  But  an  act, 
which.  In  Itself,  is  merely  a  voluntary  mus- 
cular contraction,  derives  all  Its  character 
from  the  consequences  which  will  follow  It 


under  the  circumstances  In  which  It  was 
done.  When  the  sets  consist  of  mak- 
ing a  combination  calculated  to  cause  tem- 
poral damage,  the  power  to  punish  such  acts, 
when  done  maliciously,  cannot  be  denied  be- 
cause they  are  to  be  followed  and  worked 
out  by  conduct  which  might  have  been  law- 
ful if  not  preceded  by  the  acta.  No  conduct 
has  such  an  absolute  privilege  as  to  justify 
all  possible  schema*  of  which  it  may  be  a 
part.  The  most  Innocent  and  constitution- 
ally protected  of  acts  or  omissions  may  be 
made  a  step  in  a  criminal  plot,  and,  if  it  is 
a  step  In  a  plot,  neither  its  innocence  nor 
the  Constitution  is  sufficient  to  prevent  the 
punishment  of  the  plot  by  law." 

In  Addyston  Pipe  ft  Steel  Co.  t.  United 
State*,  179  U.  8.  211,  44  L.  ed.  136,  SO  Sup. 


dealers  that  they  were  at  liberty  to  deal  In 
the  hats  of  any  other  nonunion  manufactur- 
er of  similar  quality  to  those  made  by  the 
plaintiffs,  but  must  not  deal  in  the  hats 


wholesale  dealers  and  their  customers,  that 
the  plaintiffs  had  discriminated  against  the 
union  men  in  their  employ,  had  thrown 
them  out  of  employment  because  they  re- 
fused to  give  up  their  union  cards  and  teach 
boys,  who  were  Intended  to  take  their  places 
after  seven  months'  Instruction,  and  had 
driven  their  employees  to  extreme  measures 
'by  their  persistent,  unfair,  and  un-Amer- 
ican  policy   of   antagonizing   union   labor, 


forcing    wages    to  a   starvation    scale,    and 
given  boys  and  cheap,  unskilled  foreign  la- 


bor preference  over  experienced  and  capable 
union  workmen,'  In  order  to  intimidate  said 
dealers  from  purchasing  said  hats  by  rea- 
son of  the  prejudice  thereby  created  against 
the  plaintiffs  and  the  hats  made  by  them 
among  those  who  might  otherwise  purchase 
them;  to  use  the  said  union  label  of  said  the 
United  Batters  of  North  America  as  an 
instrument  to  aid  them  in  carrying  out  said 
conspiracy  and  combination  against  the 
plaintiffs'  and  their  customers'  Interstate 
trade  aforesaid,  and,  in  connection  with  the 
boycotting  above  mentioned,  for  the  purpose 
of  describing  and  identifying  the  hats  of 
the  plaintiffs,  and  singling  them  out  to  be 
so  boycotted;  to  employ  a  large  number  of 
agents  to  visit  said  wholesale  dealers  and 
their  customers,  at  their  several  places  of 
business,  and  threaten  them  with  loss  of 
business  if  they  should  buy  or  handle  the 
hats  of  the  plaintiffs,  and  thereby  prevent 
them  from  buying  said  hats,  and,  in  connec- 
tion therewith,  to  cause  said  dealers  to  be 
waited  upon  by  committees  representing 
large  combinations  of  persons  in  their  sev- 
eral localities  to  make  similar  threats  to 
them;  to  use  the  dally  press  In  the  locali- 
ties where  such  wholesale  dealers  resfde  and 
do  business,  to  announce  and  advertise  the 
said  boycotts  against  the  hats  of  the  plain- 
tiffs and  said  wholesale  dealers,  and  thereby 
make  the  same  more  effective  and  oppressive, 
sod  to  use  the  columns  of  their  said  paper, 


the  Journal  of  the  United  Hatters  of  North 
America,  for  that  purpose,  and  to  describs 
the  acts  of  their  said  agents  In  prosecuting 
the  same. 

"SI.  Afterwards,  to  wit,  on  July  25,  1902, 
and  on  divers  days  since  hitherto,  the  de- 
fendants, In  pursuance  of  said  combination 
and  conspiracy,  and  to  carry  the  same  Into 
effect,  did  cause  the  concerted  and  simulta- 
neous withdrawal,  by  means  of  threats  and 
coercion  made  by  them,  and  without  pre- 
vious warning  or  information  thereof  to  the 
plaintiffs,  of  all  but  10  of  the  nonunion 
makers  and  finishers  of  hats  then  working 
for  them,  ss  well  as  all  of  their  union  mak- 
ers and  finishers,  leaving  large  numbers  of 
bats  In  an  unfinished  and  perishable  condi- 
tion, with  intent  to  cripple,  and  did  thereby 
cripple,  the  operation  of  the  plaintiffs'  fac- 
tory until  the  latter  part  of  October,  1002, 
and  thereby  prevented  the  plaintiffs  from 
filling  a  large  number  of  orders  then  on  hand 
from  such  wholesale  dealers  in  states  other 
than  Connecticut,  which  they  had  engaged  to 
fill,  and  were  then  In  the  act  of  filling,  a* 
well  known  to  the  defendants,  and  thereby 
caused  the  loss  to  the  plaintiffs  of  many  or- 
ders from  said  wholesale  dealers  In  other 


states,  and  greatly  hindered  and  delayed 
them  In  filling  such  orders,  and  falsely  rep- 
resenting to  said   wholesale  dealers,  their 


customers,  and  the  public  generally  in  states 
other  than  Connecticut,  that  the  plaintiffs 
had  discriminated  against  the  union  men 
in  their  employ,  and  had  discharged  or 
thrown  out  of  employment  their  union  men 
in  August,  1902;  that  they  had  driven  their 
employees  to  extreme  measures  by  their  per- 
sistent, unfair,  and  un-American  policy  of 
antagonising  union  labor,  forcing  wages 
down  to  a  starvation  scale,  and  giving  boys 
and  cheap,  unskilled  foreign  labor  prefer- 
ence over  experienced  and  capable  work-men; 
that  skilled  hatters  had  been  discharged 
from  said  factory  for  no  other  cause  than 
their  devotion  and  adherence  to  the  princi- 
ples of  organized  labor  in  refusing  to  give 
up  their  union  cards,  and  to  teach  the  trade 
to  boys  who  were  Intended  to  take  the  place 
of  union  workmen  after  seven  months'  In- 
struction, and  that,  unable  to  submit  longer 


.Google 


808  28  SUPREME  CC 

Ct.  Rep.  S3,  the  petition  alleged  that  the  de- 
fendants were  practically  the  only  manufac- 
turers of  east  iron  within  thirty-sir  states 
end  territories,  that  they  had  entered  Into  a 
combination  by  which  they  agreed  not  to 
compete  with  each  other  in  the  sale  of  pipe, 
and  the  territory  through  which  the  constit- 
uent companies  could  make  sales  was  allot- 
ted between  them.  His  court  held  that  the 
agreement,  which,  prior  to  any  act  of  trans- 
it portation,  limited  the  prices  at  which  the 
•  pips  could  be'sold  after  transportation,  was 
within  the  law.  Mr.  Justice  Peckham,  de- 
livering the  opinion,  said;  "And  when  Con- 
gress has  enacted  a  statute  such  as  the  one 
In  question,  any  agreement  or  combination 
which  directly  operates  not  alone  upon  the 
manufacture,  but  upon  the  sale,  transporta- 
tion, and  delivery  of  an  article  of  inter- 
state commerce,  by  preventing  or  restricting 
its  sale,  etc,  thereby  regulates  interstate 
commerce.'' 

In  W.  W.  Montague  ft  Co.  v.  Lowry,  193 


Oci.Tm, 

TJ.  8.  SB,  48  I*  ed.  808,  24  Sup.  OL  Rep.  807, 
which  was  an  action  brought  by  a  private 
citizen  under  |  7  against  a  combination  en- 
gaged In  the  manufacture  of  tiles,  defend- 
ants were  wholesale  dealers  in  tiles  in  Cali- 
fornia, and  combined  with  manufacturers  in 
other  states  to  restrain  the  interstate  traf- 
fic in  tile*  by  refusing  to  sell  any  tiles  to 
any  wholesale  dealer  in  California  who  was 
not  a  member  of  the  association,  except  at  a 
prohibitive  rats.  The  case  was  a  commercial 
boycott  against  such  dealers  in  California 
as  would  not  or  could  not  obtain  member- 
ship In  the  association.  The  restraint  did 
not  consist  in  a  physical  obstruction  of  in- 
terstate commerce,  but  in  the  fact  that  the 
plaintiff  and  other  independent  dealers  could 
not  purchase  their  tiles  from  manufacturers 
in  other  states  because  such  manufacturers 
had  combined  to  boycott  them.  This  court 
held  that  this  obstruction  to  the  purchase  of 
tiles,  a  fact  antecedent  to  physical  trans- 
portation, was  within  the  prohibition  of  the 


to  a  system  of  petty  tyrannies  that  might 
be  tolerated  in  Siberia,  but  could  not  be 
borne  by  independent  Americans,  the  work- 
men In  the  factory  Inaugurated  the  strike  to 
compel  the  firm  to  recognize  their  rights,  In 
order  to  prejudice,  and  did  thereby  preju- 
dice, the  public  against  the  plaintiffs  and 
their  product,  and  In  order  to  intimidate, 
and  did  thereby  Intimidate,  said  wholesale 
dealers  and  their  customers,  In  states  other 
than  Connecticut,  from  purchasing  hats 
from  the  plaintiffs  by  reason  of  the  fear  of 
the  prejudice  created  against  said  hats; 
and,  in  connection  therewith,  declared  a  boy- 
cott against  all  hats  made  for  and  so  sold 
and  delivered,  and  to  be  so  sold  and  deliv- 
ered to  said  wholesale  dealers,  in  states  oth- 
er than  Connecticut,  and  actively  boycotted 
the  same  and  the  business  of  those  who 
dealt  in  them  in  such  other  states,  and 
thereby  restrained  and  prevented  the  pur- 
chase of  the  same  from  the  plaintiffs,  and 
the  sale  of  the  same  by  those  In  whose  hands 
they  were,  or  might  thereafter  be,  In  the 
course  of  euch  Interstate  trade,  and  caused 
and  procured  others  of  said  combinations 
united  with  them  In  the  said  American  Fed- 
eration of  Labor  to  declare  a  boycott  against 
the  plaintiffs,  their  product,  and  against  the 
business  of  such  wholesale  dealers  In  states 
other  than  Connecticut,  as  should  buy  or 
sell  them,  and  of  those  who  should  purchase 
from  such  wholesale  dealers  any  goods  what- 
ever, and  further  intimidated  said  whole- 
sale dealers  from  purchasing  or  dealing  In 
hats  made  by  ths  plaintiffs,  as  aforesaid, 
by  informing  them  that  the  American  Fed- 
eration of  Labor  had  declared  a  boycott 
against  the  hats  of  the  plaintiffs  and  against 
any  dealer  who  should  handle  them,  and 
that  eaid  boycott  was  to  be  actively  pressed 
against  them,  and  by  sending  agents  and 
committees  from  various  of  said  labor  or- 
ganizations, to  threaten  said  wholesale  deal- 
ers and  their  customers  with  a  boycott  from 
them  if  they  purchased  or  hwdlifl  the  goods 


Francisco,  California,  and  other  pla. 

culars  containing  notices  that  such  dealers 
and  their  customers  were  to  be  boycotted, 
and  threatened  with  a  boycott,  and  d'  * 
lively   boycott    the   customers    who   <" 


boycotted,  and  used  ths  dally  press  to  ad- 
vertise and  announce  said  boycott  and  the 
measure*  taken  in  pursuance  thereof  by  said 
labor  organisations,  particularly  the  San 
Francisco  Bulletin,  In  Its  issues  of  July  2 
and  July  4,  1003,  and  a  daily  paper  pub- 
lished in  Richmond,  Virginia,  on  December 
10,  1002,  and  notified  euch  wholesale  dealers 
In  state*  other  than  Connecticut,  that  they 
were  at  liberty  to  deal  in  ths  hat*  of  any 
other  nonunion  hat  manufacturer  of  similar 
quality  to  those  of  the  plaintiffs,  but  they 
must  not  deal  fn  bats  made  by  the  plain- 
tiffs, under  threat*  of  being  boycotted  for 
so  doing,  and  used  the  said  union  label  of 
the  United  Hatters  of  North  America  as  an 
Instrument  to  aid  them  In  carrying  out  said 
combination  and  conspiracy  against  the 
plaintiffs'  and  their  customers'  interstate 
trade,  as  aforesaid,  and,  in  connection  with 
such  boycotting,  by  using  the  same  and  its 
absence  from  the  hat*  of  the  plaintiffs,  as  an 
insignia  or  device  to  indicate  to  the  pur- 
chaser that  the  hats  of  the  plaintiffs  were  to 
be  boycotted,  and  to  point  than  out  for  that 
purpose,  and  employed  a  large  number  of 
agents  to  visit  said  wholesale  dealers  and 
their  customers  at  their  several  places  of 
business  in  each  of  said  state*,  particularly 
Philadelphia  and  other  place*  in  the  state 
of  Pennsylvania,  in  Baltimore,  in  the  state 
of  Maryland,  in  Richmond  and  other  places 
the  state  of  Virginia,  and  in  San  Fran- 


ol  like  kind,  the  s 
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act  Mr.  Justice  Peckham,  speaking  for  the 
court,  mid,  concerning  the  agreement,  that 
It  "restrained  trade,  for  It  narrowed  the 
market  for  the  sale  of  tiles  In  California 
from  the  manufacturers  and  dealer*  therein 
In  other  states,  so  that  they  could  only  be 
■old  to  the  members  of  the  association,  and 
It  enhanced  prices  to  the  nonmember." 

The  averments  here  are  that  there  was  an 
existing  Interstate  traffic  between  plaintiffs 
and  citizens  of  other  states,  and  that,  for 
the  direct  purpose  of  destroying  Bach  Inter- 
state traffic,  defendants  combined  not  merely 
to  prevent  plaintiffs  from  manufacturing  ar- 
ticles then  and  there  Intended  for  transpor- 
tation beyond  the  state,  but  also  to  prevent 
„tbe  vendees  from  reselling  the  hats  which 
g  they    had    imported   from    Connecticut,   or 
*  from'further  negotiating  with  plaintiffs  for 
the  purchase  and  intertransportatlon  of  such 
hats  from  Connecticut  to  the  various  places 
of  destination.    Bo  that,  although  some  of 

Ham  C.  Hennelly  and  Daniel  P.  Kelly,  in 
behalf  of  all  said  defendants,  and  acting  for 
tfaem,  demanded  the  firm  of  Trlest  ft  Com- 
pany, wholesale  dealers  In  hate,  doing  busi- 
ness in  said  San  Francisco,  that  they  should 
agree  not  to  buy  or  deal  In  the  hats  made 
by  the  plaintiffs,  under  threats  made  by 
than  to  said  firm  of  boycotting  their  busi- 
ness and  that  of  their  customers,  and,  upon 
their  refusing  to  comply  with  such  demand 
and  yield  to  such  threats,  the  defendants. 


that  said  Triest  ft  Company  were  to  be  boy- 
cotted therefor,  and  that  the  labor  council 
of  San  Francisco  would  be  addressed  by 
them  for  that  purpose,  and  that  they  had 
procured  a  boycott  to  be  declared  by  said 
tabor  council,  and  thereupon  the  defendants, 


through  their  said  agents,  Hennelly  and 
Kelly,  printed,  published,  Issued,  and  dis- 
tributed  to  -the   retail   dealers   in   hats,  In 


"San  Francisco  Labor  Council, 
Affiliated  with  the  American  Federation  of 

Secretary's  Office,  B27  Market  Street, 
Booms,    406,    406,    407    Emma    Spreckel's 

Building. 
Meats  every  Friday,  at  1169  Mission  St. 
"Telephone,  South,  447. 
"Address  all  communications  to  927  Mar- 
ket Street 

"San  Francisco,  July  8,  1903. 
"To  whom  it  may  concern: 

"At  a  special  meeting  of  the  San  Fran- 
cisco Labor  Council  held  on  the  above  date, 
the  hat-jobbing  concern  known  as  Trlest  ft 
Company,  110  Sansome  street,  San  Fran- 
cisco, was  declared  unfair  for  persistently 
patronizing  the  unfair  hat-manufacturing 
concern  of  D.  B.  Loewe  A  Company,  Dan- 
bury,  Connecticut,  where  the  union  hatters 
have  been  on  strike,  for  union  conditions, 


the  means  whereby  the  interstate  traffic  was 
to  be  destroyed  were  acts  within  a  state,  and 
some  of  them  were,  In  themselves,  as  a  part 
of  their  obvious  purpose  and  effect,  beyond 
the  scope  of  Federal  authority,  still,  as  we 
have  seen,  the  acts  must  be  considered  as  a 
whole,  and  the  plan  la  open  to  condemna- 
tion, notwithstanding  a  negligible  amount 
of  intrastate  business  might  be  affected  In 
carrying  It  out.  If  the  purposes  of  the  com- 
bination were,  as  alleged,  to  prevent  any  in- 
terstate transportation  at  all,  the  fact  that 
the  means  operated  at  one  end  before  phys- 
ical transportation  commenced,  and,  at  the 
other  end,  after  the  physical  transportation 
ended,  was  immaterial. 

Nor  can  the  act  in  question  be  held  Inap- 
plicable because  defendants  were  not  them- 
selves engaged  In  Interstate  commerce.  The 
act  made  no  distinction  between  classes.  It 
provided  that  "every"  contract,  combination, 
or  conspiracy  In  restraint  of  trade  was  il- 

since  August  SO,  1902.  Triest  ft  Company 
will  be  retained  on  the  unfair  list  as  long 
as  they  handle  the  product  of  this  unfair 
hat-manufacturing  concern.     Union  men  do 


of  organised  labor,  and  those  desiring  the 
patronage  of  organized  workers,  will  not 
buy  goods  from  Trlest  ft  Company,  110  8»n- 
lome  street,  San  Francisco. 

"Yours  respectfully, 

"O.  B.  Benham, 
"President  S.  F.  Labor  Council. 
"T.  IB.  Zant, 

"Secretary  8.  F.  Labor  Council.   [I.  a.] 
"W.  O.  Hennelly, 
"D.  F.  Kelley, 
"Representing  United  Hatters  of  North 
America." 


"Also  the  fallowing,  to  wit. 


Secretary's  Office,  927  Market  Street, 

Rooms    406,    400,    407    Emma    Spreckel's 

Building. 

Meet*  every  Friday,  at  1169  Mission  St 

"Telephone,  South,  447. 

"Address  all  communications  to  927  Mar- 
ket Street 

"San  Francisco,  July  14,  1903. 
"Messrs. , 

"Gentlemen: — 

"We  beg  leave  to  call  your  attention  to  the 
following  products  which  are  on  the  unfair 
list  of  the  American  Federation  of  Labor. 

"We  do  this  in  order  that  you  refrain  from 
handling  these  goods,  as  the  patronage  of  the 
firms  named  below  Is  taken  by  the  organized 
workers  as  an  evidence  of  a  desire  to  pat- 
ronise those  who  are  opposed  to  the  inter- 
ests of  organised  labor.  The  declaration  of 
unfairness  regarding  the   firms  mentioned 
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bgal.  The  record*  of  Congress  show  that 
inuil  effort*  wore  made  to  exempt,  by  leg- 
islation, organization*  of  farmers  end  la- 
borer* from  the  operation  of  the  act  and 
that  all  these  efforts  failed,  bo  that  the  aet 
remained  as  we  have  It  before  us. 

In  an  early  ease  (United  State*  t.  Work- 
ingmen's  Amalgamated  Council,  20  L.R.A. 
1SS,  4  Inter*.  Com.  Rep.  631,  54  Fed.  994) 
the  United  State*  filed  a  bill  under  the  Sher- 
man act  In  the  circuit  court  for  the  eastern 
district  of  Louisiana,  averring  the  existence 
of  "a  gigantic  and  widespread  combination 
of  the  members  of  a  multitude  of  separate 
organizations  for  the  purpose  of  restraining 
the  commerce  among  the  several  states  and 
with  foreign  countries,"  and  it  was  contend- 
ed that  the  statute  did  not  refer  to  combina- 
tions of  laborer*.  But  the  court,  granting 
the  injunction,  said : 

"I  think  the  congressional  debates  show 
that  the  statute  had  it*  origin  In  the  evils  of 
massed  capital]  but,  when  the  Congress  came 
to  formulating  the  prohibition,  which  is  the 
3  yardstick  for  measuring  the  complainant's 
*  right  to  the  injunction,  *It  expressed  It  In 
these  words:  'Every  contract  or  combina- 
tion in  the  form  of  trust,  or  otherwise  in 
restraint  of  trad*  or  commerce  among  the 
several  states  or  with  foreign  nations,  is 
hereby  declared  to  be  illegal.'  The  subject 
had  so  broadened  in  the  minds  of  the  legis- 
lators that  the  source  of  the  evil  waa  not 
regarded  a*  material,  and  the  evil  In  Its  en- 
tirety is  dealt  with.  They  made  the  inter- 
diction include  combinations  of  labor  a*  well 
a*  of  capital;  in  fact,  all  combinations  In  re- 
straint of  commerce,  without  reference  to  the 


character  of  the  persons  who  entered  Into 
them.  It  is  true  this  statute  ha*  not  bees 
much  expounded  by  judges,  but,  a*  it  seems 
to  me,  it*  meaning,  a*  far  a*  relate*  to  the 
sort  of  combinations  to  which  it  Is  to  apply, 
Is  manifest,  and  that  it  includes  combina- 
tions Which  are  composed  of  laborers  acting 
in  the  interest  of  laborer*. 


"It  I*  the  successful  effort  of  the  combina- 
tion of  the  defendant*  to  intimidate  and 
overawe  others  who  were  at  work  In  con- 
ducting or  carrying  on  the  commerce  of  th* 
country,  In  which  the  court  find*  their  er- 
ror and  their  violation  of  the  statute.  On* 
of  the  Intended  result*  of  their  combined 
action  was  the  forced  stagnation  of  alt  th* 
commerce  which  flowed  through  New  Or- 
leans. This  intent  and  combined  action  are 
none  the  lea*  unlawful  because  they  Included 
in  their  scope  th*  paralysis  of  all  other 
business  within  the  city  as  well." 

The  ease  was  affirmed  on  appeal  by  the 
circuit  court  of  appeals  for  the  fifth  circuit, 
fl  CCA.  258,  13  U.  a  A  pp.426,  57  Fed.  80. 

Subsequently  came  the  litigation  over  the 
Pullman  strike  and  the  decision*  Re  Deb*, 
6  Inter*.  Com.  Rep.  103,  64  Fed.  724, 745,  755, 
158  U.  S.  564,  39  L.  ed.  1092,  IE  Sup.  Ct 
Rep.  000.  The  bill  in  that  case  was  filed 
by  the  United  State*  against  the  officers  of 
th*  American  Railway  Union,  which  alleged 
that  a  labor  dispute  existed  between  th* 
Pullman  Palace  Car  Company  and  its  em- 
ployee*; that  thereafter  the  four  officers  of 
the  railway  union  combined  together  and 
with  others  to  compel  an  adjustment  of  such 
dispute  by  creating  a  boycott  against  th* 


Is  fully  sanctioned  and  will  be  supported 
to  the  fullest  degree  by  the  San  Francisco 
Labor  Council. 


we  are,  Your*  respectfully, 

"Q.  B.  Benhem, 
"President 

*T.  E.  Zant,  Secretary.    [U  a.] 
"Unfair  list 

"Loewe  ft  Company,  Danbury,  Connecti- 
cut, and  Triest  ft  Company,  116  Bansome 
street,  San  Francisco,  hat  manufacturers. 

"Cluett,  Peabody,  ft  Company,  shirts  and 
collars,  Troy,  New  York,  and  502  Mission 
Street,  San  Francisco,  California. 

"United  Shirt  ft  Collar  Company,  Troy, 
New  York,  and  25  Bansome  street,  San 
Francisco,  California. 

"Van  Zawit,  Jacobs,  ft  Company,  Troy, 
New  York;  Greenbaum,  Weil,  ft  Michaels, 
selling  agents,  27  Saosome  street,  San  Fran- 
cisco, California." 

"and  caused  said  circulars  to  be  mailed  to 
and  personally  delivered  to  the  retail  deal- 
er* is  haU,  and  the  other  customer*  of  said 


Triest  ft  Company,  upon  the  Pacific  coast, 
and  to  many  others,  thereby  causing  the  loss 
of  many  orders  and  customers  to  said  Triest 
ft  Company  and  to  the  plaintiffs,  for  the 
purpose  of  intimidating  and  coercing  said 
Triest  ft  Company  not  to  deal  with  th* 
plaintiffs,  and  thereby  cause  the  loss  of  many 
orders  and  customers  to  said  Treiat  ft  Com- 
pany and  to  the  plaintiffs. 

"22.  By  means  of  each  and  all  of  said  act* 
done  by  the  defendants  in  pursuance  of  said 
combination  and  conspiracy,  tliey  have  great- 
ly restrained,  diminished,  and,  in  many 
places,  destroyed  the  trade  and  commerce  of 
the  plaintiffs  with  said  wholesale  dealers,  In 
said  states  other  than  Connecticut,  by  the 
loss  of  many  orders  and  customers  directly 
resulting  therefrom,  and  the  plaintiffs  have 
been  injured  in  their  business  and  property 
by  reason  of  said  combination  and  conspira- 
cy, and  the  acts  of  tbe  defendant*  done  In 
pursuance  thereof,  and  to  carry  the  same 
into  effect,  which  are  declared  to  be  unlaw- 
ful by  said  act  of  Congress,  to  the  amount 
of  eighty  thousand  ($80,000)  dollars,  to  re- 
cover threefold  which  damages,  under  f  T 
of  said  act,  this  suit  is  brought" 
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_  ears  of  the  ear  company;  that,  to  make  such 
g  boycott  effective,  they  had  already  prevent- 

*  ed 'certain  of  the  railroads  running  out  of 
Chicago  from  operating  their  trains;  that 
they  asserted  that  they  could  and  would  tie 
up,  paralyze,  and  break  down  any  and  every 
railroad  which  did  not  accede  to  their  de- 
mands, and  that  the  purpose  and  intention 
of  the  combination  was  "to  secure  unto  them- 
selves the  entire  control  of  the  interstate, 
Industrial,  and  commercial  business  In  which 
the  population  of  the  city  of  Chicago  and  of 
the  other  communities  along  the  lines  of 
road  of  said  railways  are  engaged  with  each 
other,  and  to  restrain  any  and  all  other  per- 
sons from  any  independent  control  or  man- 
agement of  such  interstate,  industrial,  or 
commercial  enterprises,  save  according  to  the 
will  and  with  the  consent  of  the  defendants." 

The  circuit  court  proceeded  principally  up- 
on the  Sherman  anti-trust  law,  and  granted 
an  injunction.  In  this  court  the  case  was 
rested  upon  the  broader  ground  that  the 
Federal  government  had  full  power  over  in- 
terstate commerce  and  over  the  transmis- 
sion of  the  malls,  and,  in  the  exercise  of 
those  powers,  eonld  remove  everything  put 
upon  highways,  natural  or  artificial,  to  ob- 
struct the  passage  of  Interstate  commerce, 
or  the  carrying  of  the  mails.  But,  In  refer- 
ence to  the  anti-trust  act,  the  court  express- 
ly stated: 

"We  enter  Into  no  examination  of  the  act 
of  July  2,  1890,  chap.  M7,  2d  Stat  at  L. 
SOS,  U.  8.  Comp.  Stat  1901,  p.  SSDO,  upon 
which  the  circuit  court  relied  mainly  to 
sustain  its  jurisdiction.  It  must  not  be  un- 
derstood from  this  that  we  dissent  from  the 
conclusions  of  that  court  In  reference  to  the 
scope  of  the  act,  but  simply  that  we  prefer 
to  rest  our  judgment  on  the  broader  ground 
which  has  been  discussed  In  this  opinion, 
believing  it  of  Importance  that  the  princi- 
ples underlying  it  should  be  fully  stated  and 
affirmed." 

And,  in  the  opinion,  Mr.  Justice  Brewer, 
among  other  things,  laid: 

"It  Is  curious  to  note  the  fact  that  in  a 
large  proportion  of  the  cases  in  respect  to 
interstate  commerce  brought  to  this  court 
the  question  presented  was  of  the  validity  of 
state  legislation  in  its  bearings  upon  inter- 

*  state  commerce,  and  the  uniform  course  of 

*  decision  has  been  to  declare  that  it  la  not 

*  withinthe  competency  of  a  state  to  legislate 
in  snch  a  manner  as  to  obstruct  interstate 
commerce.  If  a  state,  with  Its  recognized 
powers  of  sovereignty,  it  impotent  to  ob- 
struct Interstate  commerce,  can  it  be  that 
any  mere  voluntary  association  of  Individ- 
uals within  the  limits  of  that  state  ban  a 
power  which  the  state  itself  does  not  pos- 


The  queetioi 


itself;  and,  in  the 


light  of  the  authorities,  the  only  inquiry  is 
as  to  the  sufficiency  of  the  averments  of 
fact.  We  have  given  the  declaration  in  full 
in  the  margin,  and  it  appears  therefrom 
that  It  Is  charged  that  defendants  formed 
combination  to  directly  restrain  plaintiffs' 
trade;  that  the  trade  to  be  restrained  was 
nterstate;  that  certain  means  to  attain  such 
restraint  were  contrived  to  be  used  and  em- 
ployed to  that  end;  that  those  means  were 
so  used  and  employed  by  defendants,  and 
that  thereby  they  injured  plaintiffs'  proper- 
ty and  business. 

At  the  risk  of  tediousness,  we  repeat  that 
the  complaint  averred  that  plaintiffs  were 
manufacturers  of  hats  In  Danbury,  Connec- 
ticut, having  a  factory  there,  and  were  then 
and  there  engaged  in  an  interstate  trade  In 
some  twenty  states  other  than  the  state  of 
Connecticut;  that  they  were  practically  de- 
pendent upon  such  interstate  trade  to  con- 
sume the  product  of  their  factory,  only  a 
small  percentage  of  their  entire  output  be- 
ing consumed  in  the  state  of  Connecticut; 
that  at  the  time  the  alleged  combination 
was  formed,  they  were  in  the  process  of  man- 
ufacturing a  large  number  of  hats  for  the 
purpose  of  fulfilling  engagements  then  actu- 
ally made  with  consignees  and  wholesale 
dealers  In  states  other  than  Connecticut 
and  that.  If  prevented  from  carrying  on  the 
work  of  manufacturing  these  hats,  they 
would  be  unable  to  complete  their  engage- 
That  defendants  were  members  of  a  vast 
combination  called  The  United  Hatters  of 
North  America,  comprising  about  9,000 
members,  and  Including  a  large  number  of 
subordinate  unions,  and  that  they  were  com- 
bined with  tome  1,400,000  others  into  an- 
other association  known  as  The  American  e 
Federation  of 'Labor,  of  which  they  were? 
members,  whose  members  resided  in  all  the 
places  in  the  several  states  where  the 
wholesale  dealers  in  hats  and  their  cus- 
tomers resided  and  did  business;  that  de- 
fendants were  "engaged  in  a  combined 
scheme  and  effort  to  force  ell  manufac- 
turers of  fur  hats  In  the  United  States,  In- 
cluding the  plaintiffs,  against  their  will  and 
their  previous  policy  of  carrying  on  their 
business,  to  organize  their  workmen  In  the 
departments  of  making  and  Snlshiug,  in  each 
of  their  factories,  into  an  organization,  to 
be  part  and  parcel  of  the  said  combination 
known  as  the  United  Hatters  of  North  Amer- 
ica, or,  as  the  defendants  and  their  confed- 
erates term  ft,  to  unionize  their  shops,  with 
the  Intent  thereby  to  control  the  employment 
of  labor  In  and  the  operation  of  said  fac- 
tories, and  to  subject  the  same  to  the  di- 
rection and  control  of  persons  other  than 
the  owners  of  the  same,  in  a  manner  ex- 
tremely onerous  and  distasteful  to  such  own- 
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til,  and  to  carry  out  such  scheme,  effort,  and 
purpose  by  restraining  and  destroying  the  in- 
terstate trade  and  commerce  of  such  manu- 
facturers, by  means  of  Intimidation  of 
and  threats  made  to  such  manufac- 
turers and  their  customers  in  the  several 
states,  of  boycotting  them,  their  product, 
and  their  customers,  using  therefor  all  the 
powerful  means  at  their  command  as  afore- 
said, until  such  time  as,  from  the  damage 
and  loss  of  business  resulting  therefrom,  the 
said  manufacturers  should  yield  to  the  said 
demand  to  unionize  their  factories." 

That  the  conspiracy  or  combination  was  so 
far  progressed  that  out  of  eighty-two  manu- 
facturers of  this  country  engaged  in  the  pro- 
duction of  fur  hats,  seventy  had  accepted 
the  terms  and  acceded  to  the  demand  that 
the  shop  should  be  conducted  in  accordance, 
so  far  as  conditions  of  employment  were 
concerned,  with  the  will  of  the  American 
Federation  of  Labor;  that  the  local  union 
demanded  of  plaintiffs  that  they  should 
unionize  their  shop  under  peril  of  being  boy- 
cotted by  this  combination,  which  demand 
plaintiffs  declined  to  comply  with;  that 
thereupon  the  American  Federation  of  La- 
a  bor,  acting  through  its  official  organ  and 
g  through  its  organizers,  declared  a  boycott. 
*    'The  complaint  then  thus  continued: 

"20.  On  or  about  July  21,  1902,  the  de- 
fendants individually  and  collectively,  and 
as  members  of  said  combinations  and  asso- 
ciations, and  with  other  persons  whoae 
names  are  unknown  to  the  plaintiffs,  as- 
sociated with  them,  in  pursuance  of  the  gen- 
eral scheme  and  purpose  aforesaid,  to 
force  all  manufacturers  of  fur  hats,  and  par- 
ticularly the  plaintiffs,  to  so  unionize  their 
factories,  wantonly,  wrongfully,  maliciously, 
unlawfully,  and  in  violation  of  the  provi- 
sions of  the  'act  of  Congress  approved  July 
2,  1880'  [26  Stat,  at  L.  20D,  chap.  647,  U. 
8.  Comp.  Stat.  1901,  p.  3206],  and  entitled 
'An  Act  to  Protect  Trade  and  Com- 
merce Against  Unlawful  Restraints  and 
Monopolies,'  and  with  intent  to  injure  the 
property  and  business  of  the  plaintiffs  by 
means  of  acts  done  which  are  forbidden  and 
declared  to  be  unlawful  by  said  act  of  Con- 
press,  entered  into  a  combination  and  con 
epiracy  to  restrain  the  plaintiffs  and 
their  customers  in  states  other  than 
Connecticut,  in  carrying  on  said  trade 
and  commerce  among  the  several  states, 
and  to  wholly  prevent  them  from  en- 
gaging in  and  carrying  on  said  trade  and 
commerce  between  them  and  to  prevent  the 
plaintiffs  from  selling  their  hats  to  whole- 
sale dealers  and  purchasers  In  said  states 
other  than  Connecticut,  and  to  prevent  said 
dealers  and  customers  in  said  other  states 
from  buying  the  same,  and  to  prevent  the 
plaintiffs  from  obtaining  orders  for  their 


hats  from  such  customers,  and  filling  the 
same,  and  shipping  said  hats  to  said  cus- 
tomers In  said  states,  as  aforesaid,  and 
thereby  injure  the  plaintiffs  in  their  property 
and  business,  and  to  render  unsalable  the 
product  and  output  of  their  said  factory,  so- 
the  subject  of  interstate  commerce,  in  whoso- 
ever*s  hands  the  same  might  be  or  coma, 
through  said  interstate  trade  and  com- 
merce, and  to  employ  as  means  to  cany  out 
said  combination  and  conspiracy  and  the 
purposes  thereof,  and  accomplish  the  same, 
the  following  measures  and  acta,  vis.: 

"To  cause,  by  means  of  threats  and  coer- 
cion, and  without  warning  or  information  to 
the  plaintiffs,  the  concerted  and  simultane- 
ous withdrawal  of  all  the  makers  and  fin- 
ishers of  hats  then  working  for  them,  whos> 
were  not  members  of  their  said  "com  hi  nation,? 
the  United  Hatters  of  North  America,  as 
well  as  those  who  were  such  members,  and 
thereby  cripple  the  operation  of  the  plain- 
tiffs' factory,  and  prevent  the  plaintiffs 
from  filling  a  large  number  of  orders  then 
on  hand,  from  such  wholesale  dealers  in 
states  other  than  Connecticut,  which  they 
had  engaged  to  fill  and  were  then  in  the  act 
of  filling,  as  was  well  known  to  the  defend- 
ants; in  connection  therewith  to  declare  a 


ered,  by  the  plaintiffs  to  said  wholesale  deal- 
ers In  states  other  than  Connecticut,  and  to 
actively  boycott  the  same  and  the  business 
of  those  who  should  deal  in  them,  and  there- 
by prevent  the  sale  of  the  same  by  those 
in  whose  bands  they  might  be  or  come 
through  said  interstate  trade  in  said  sever- 
al states;  to  procure  and  cause  others  of 
said  combinations  united  with  them  in  said 
American  Federation  of  Labor  In  like  man- 
ner to  declare  a  boycott  against,  and  to 
actively  boycott,  the  same  and  the  business 
of  such  wholesale  dealers  as  should  buy  or 
sell  them,  and  of  those  who  should  purchase 
them  from  such  wholesale  dealers;  to  intim- 
idate such  wholesale  dealers  from  purchas- 
ing or  dealing  in  the  hats  of  the  plaintiffs 
by  informing  them  that  the  American  Feder- 
ation of  Labor  had  declared  a  boycott 
against  the  product  of  the  plaintiffs  and 
against  any  dealer  who  should  handle  it, 
and  that  the  same  was  to  be  actively  pressed 
against  them,  and  by  distributing  circulars 
containing  notices  that  such  dealers  and 
their  customers  were  to  be  boycotted;  to 
threaten  with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even  though 
union-made,  of  such  boycotted  dealers,  and 
at  the  same  time  to  notify  such  wholesale 
dealers  that  thej  were  at  liberty  to  deal  in 
the  hats  of  any  other  nonunion  manufac- 
turer of  similar  quality  to  those  made  by 
the  plaintiffs,  but  must  not  deal  in  the  hats 
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made  by  the  plaintiffs  under  threats  of  such 
boycotting;  to  falsely  represent  to  laid 
wholesale  dealers  and  their  customers,  that 
the  plaintiffs  bad  discriminated  against  the 
onion  men  in  their  employ,  bad  thrown  them 
®  out  of  employment  because  they  refused  to 
*  give  up  their  union  cards  and 'teach  boys, 
who  were  intended  to  take  their  places  after 
seven  months'  instruction,  and  had  driven 
their  employees  to  extreme  measures  *by 
their  persistent,  unfair,  and  un-American 
policy  of  antagonising  union  labor,  forcing 
wages  to  a  starvation  scale,  and  giving  boys 
and  cheap,  unskilled  foreign  labor  prefer- 
ence over  experienced  and  capable  union 
workmen,'  in  order  to  intimidate  said  deal- 
ers from  purchasing  said  hats  by  reason  of 
the  prejudice  thereby  created  against  the 
plaintiffs  and  the  bate  made  by  them  among 
those  who  might  otherwise  purchase  them; 
to  use  the  said  union  label  of  said  the  United 
Hatters  of  North  America  as  an  Instrument 
to  aid  them  in  carrying  out  said  conspiracy 
and  combination  against  the  plaintiffs'  and 
their  customers'  interstate  trade  aforesaid, 
and,  in  connection  with  the  boycotting  above 
mentioned,  for  the  purpose  of  describing 
and  Identifying  the  hats  of  the  plaintiffs  and 
singling  them  out  to  be  so  boycotted;  to  em- 
ploy a  large  number  of  agents  to  visit  said 
wholesale  dealers  and  their  customers,  at 
their  several  places  of  business,  and  threat- 
-en  them  with  loss  of  business  if  they  should 
buy  or  handle  the  hats  of  the  plaintiffs,  and 
thereby  prevent  them  from  buying  said  hats, 
and,  in  connection  therewith,  to  cause  said 
■'.ealere  to  be  waited  upon  by  committees 
representing  large  combinations  of  persons 
In  their  several  localities  to  make  similar 
threats  to  them;  to  use  the  daily  press  in 
the  localities  where  such  wholesale  dealers 
reside  and  do  business,  to  announce  and  ad- 
vertise the  said  boycotts  against  the  hate  of 
the  plaintiffs  and  said  wholesale  dealers,  and 
thereby  make  the  same  more  effective  and 
oppressive,  and  to  use  the  columns  of  their 
said  paper,  the  Journal  of  the  United  Hat- 
ers of  North  America,  for  that  purpose,  and 
to  describe  the  acts  of  their  said  agents  In 
prosecuting  the  same." 

And  then  followed  the  averments  that  the 
defendants  proceeded  to  carry  out  their  com- 
bination to  restrain  and  destroy  interstate 
trade  and  commerce  between  plaintiffs  and 
their  customers  in  other  states  by  employ- 
ing the  identical  means  contrived  for  that 
e  purpose;  and  that,  by  reason  of  those  acts, 
?  plaintiffs  were  damaged  In  their  business 
and  property  in  some  (80,000. 

We  think  a  case  within  the  statute  was  set 
np  and  that  the  demurrer  should  have  been 
overruled. 

Judgment  reversed  and  cause  remanded 
With  a  direction  to  proceed  accordingly. 


UNITED  STATES. 

Statutes  —  repeal  —  saving  clause. 

1.  Effect  must  be  given,  in  construing  a 
repealing  act,  to  the  general  saving  clause 
in  U.  S.  Rev.  Stat.  |  13,  U.  S.  Comp.  Stat, 
1901,  p.  8,  prescribing  the  effect  of  repealing 
acts  on  existing  penalties,  forfeitures,  and 


the  terms  of  the  repealing  law  as  a  whole, 
it  results  that  the  legislative  mind  will  be 
set  at  naught  by  giving  effect  to  such  sav- 
ing clause,* 

statutes  —  repeal  —  off ect   on   prior   of- 
fense. 

2.  The  exception  from  the  operation  of  the 
provision  repealing  conflicting  laws,  which 
is  made  by  the  Hepburn  act  of  June  29,  1900 
(34  Stat  at  L.  584,  chap.  3S91,  U.  S.  Comp. 
Stat  Snpp.  1907,  p.  892),  I  10,  in  favor 
of  causes  pending  in  the  Federal  courts, 
which  "shall  be  prosecuted  to  conclusion  in 
the  mannm-  heretofore  provided  by  law,"  was 
addressed  solely  to  the  procedure  to  be  fol- 
lowed In  pending  cases,  and  such  section, 
therefore,  does  not  supersede  the  general 
provision  of  U.  S.  Rev.  Stat  I  13,  saving 
existing  forfeitures,  penalties,  or  liabilities 
from  repeal,  so  as  to  prevent  future  crim- 
inal prosecutions  for  offenses  against  the  El- 
kins  act  of  Feb.  IB,  IMS  (32  Stat  at  L.  847, 
chap.  708,  U.  S.  Comp.  Stat  Supp.  1907,  p. 
880) ,  committed  prior  to  the  adoption  of  the 
latex  statute. 

Certiorari  —  questions  reviewed. 

3.  An  objection  to  the  sufficiency  of  an  in- 
dictment will  not  be  considered  by  the  Fed- 
eral Supreme  Court  on  certiorari,  although 
the  grounds  of  the  demurrer  and  the  general 
i .*   4.1.    — jptions   taken   on   the 

a  to  embrace  such  oh- 


language  of  the  exception 
trial  are  broad  enough  to  i 
j  ect  ion,  where  the  conduct  of  counsel  for  the 
accused  in  the  courts  below  is  wholly  Incon- 
sistent with  any  Intention  to  rely  upon  such 
objection,  and  the  point  was  not  referred  to 
In  the  petition  for  writ  of  certiorari,  or  in 
the  brief  submitted  in  support  of  that  peti- 
tion. 

[No.    401.] 

Argued   January  7,    IMS.     Decided  Febru- 
ary 24,  1008. 


States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  conviction  in  the  District  Court 
for  the  District  of  Minnesota,  for  giving 
rebates  in  violation  of  the  Elkins  act       Af- 

See  same  case  below,  165  Fed.  94S. 
The  facta  are  stated  in  the  opinion. 
Mr.  William  B.  Begs;  for  petitioner. 
Attorney  General  Bonaparte  and  Assist- 
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■  in  point,  see  Cent  Dls.  voL  it,  statutes,  |  t. 
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ant  to  the  Attorney  General  Ptwdy  for  r«r 
■pendent 
Messrs.  John  &  Miller  and  H.  B.  Prleat  as 


-     *Mr.  Justice  White  delivered  the  opinion 
Of    the  court: 

The  act  of  Congress  commonly  referred  to 
as  the  Hepburn  law  was  enacted  June  29, 
1006.  34  Stat,  at  L.  S84,  chap.  3891,  U.  S. 
Comp.  Stat  6upp.  1907,  p.  892.  In  November, 
1900,  in  the  diatrict  court  of  the  United 
States  for  Minnesota,  the  Great  Northern 
Railway  Company  and  several  of  its  offi- 
cials were  Indicted  for  violations  of  the 
act  of  1903,  commonly  known  aa  the  Elkins 
set  S2  Stat  at  L.  847,  chap.  70S,  U.S.  Comp. 
Stat  Supp.  1907,  p.  880.  There  were  fif- 
teen count*,  all  relating  to  acts  done  In 
Hay,  June,  July,  and  August,  1006.  Ex- 
cept as  to  varying  dates  of  shipment  and 
the  sum  of  the  concessions,  the  counts  were 
alike.  A  reference  to  the  first  count,  will 
therefore  make  clear  all  the  charges  which 
the  indictment  embraced.  After  alleging 
the  corporate  existence  of  the  railway  com- 
pany, the  capacity  of  its  named  officials  and 
agents,  and  the  fixing  and  publishing  of 
rates,  there  waa  set  out  the  carriage  of  cer- 
tain grain  by  the  railway  company  from 
Minneapolis,  Minnesota,  to  Seattle,  Wash- 
ington, for  account  of  the  W.  P.  Devereux 
Company,  a  corporation.  It  waa  then  al- 
leged that  by  the  tariff  and  schedule  of 
rates  aa  established,  published,  and  filed  in 
conformity  to  the  act  to  regulate  commerce 
the  legal  charge  was  60  cents  for  each  100 
pounds  of  grain  carried  from  Minneapolis 
to  Seattle,  "but  the  grand  jurors  aforesaid, 
on  their  oath  aforesaid,  do  present  and 
charge  that  .  .  .  within  the  jurisdiction 
of  this  court,  .  .  .  the  said  Great  North- 
ern Railway"  (and  the  officers  and  agents 
named)  "did  unlawfully  grant  and  give  to 
the  said  W.  P.  Devereux  Company  .  .  . 
a  concession  of  twenty  cents  (20c.)  of  the 
■aid  rate  as  aforesaid  upon  every  100  pounds 
of  the  property  so  transported  ...  as 
aforesaid,  whereby  the  said  property  was, 
by  said  corporation  common  carrier,  trans- 
ported in  said  interstate  commerce  .  .  . 
e  at  a  less  compensation  and  rate  than  that 
2  named  therefor  in  said  tariff  and  schedules 
*  so  as  aforesaid 'published  and  filed  by  the 
■aid  common  carrier  and  in  force  at  the 
time  upon  its  said  route." 

The  indictment  waa  demurred  to  by  all 
the  accused  upon  the  following  grounds; 

"1.  That  neither  the  said  indictment  nor 
any  count  In  the  said  indictment  stated 
sufficient  facta  or  grounds  to  constitute 
against  the  said  defendants,  or  either  of 
than,  an  offense  against  the  laws  of  the 
United  States,  nor  any  offense. 


"2.  That  the  statute  of  the  United  States 
creating  the  offense  or  offenses  pretended  to 
be  charged  In  the  said  indictment,  and  un- 
der which  said  indictment  waa  found,  was 
duly  repealed  and  was  not  in  force  at  tits 
time  when  the  said  indictment  was  found.* 

The  demurrer  in  this  case  waa  evidently 
heard  along  with  demurrers  in  cases 
against  others  presumed  to  present  like 
questions.  The  demurrer  was  overruled  for 
reasons  stated  in  an  opinion,  deemed  eon- 
trolling  not  only  of  this,  but  also  of  the 
other  eases.  161  Fed.  8*.  By  consent 
there  was  a  severance  between  the  railway 
company  and  the  individual  defendants. 
Cm  the  trial,  after  the  Jury  had  been  sworn 
and  when  the  taking  of  testimony  was 
about  to  begin,  the  bill  of  exceptions  states 
that  the  counsel  for  the  company  declared 
that  he  desired,  on  behalf  of  the  defendant 
"in  order  to  save  our  rights  under  the  law 
questions  involved,  to  make  objection  to 
the  introduction  of  any  evidence.  And  I 
desire  to  have  it  understood  and  agreed  be- 
tween the  government  and  the  defendant 
that  I  may  now  enter  this  objection  with 
the  same  force  and  effect  aa  if  a  witness 
had  been  already  called  and  sworn  to  testi- 
fy on  behalf  of  the  government"  On  this 
being  assented  to  by  the  government  ob- 
jection waa  made  to  the  introduction  of  any 
evidence  based  upon  the  two  grounds  which 
had  been  previously  urged  to  support  the 
demurrer.     The  following  occurred: 

The  Court:  I  understand  that  laet„ 
ground.  Let  US  aee  the  first  ground.  5 

*Mr.  Brown:  The  first  ground  is  the  gen-* 
eral  ground  of  the  insufficiency  of  the  indict- 
ment   The  second  is  the  same  thing,  only 

I  think  the  objection  will  be  sufficient  if 
confined  to  the  first  one. 

The  Court:    The  point  that  yon  wish  to 
make  is  that  there  can  be  no  prosecution 
here,  no  matter  what  the  evidence  is,   be- 
cause of  the  repeal  of  this   Elkiaa  act  by 
the  Hepburn  act 
Mr.  Brown:   That  is  right 
The  Court:    The  objection  will  be  over- 
Mr.  Brown :    1  would  ask  an  exception  to 
the  ruling  of  the  court 

The  Court:    An  exception  is  allowed. 

Thereupon  the  counsel  for  the  company 
stated  that  there  waa  an  agreement  with 
the  government  that  the  company  should 
make  an  admission  as  to  the  facta  alleged 
in  the  indictment,  subject  to  the  right  of 
the  company  to  make  "such  objections  and 
motions  and  to  take  such  action,  either  in 
this  court  or  upon  appeal,  aa  shall  be 
deemed  necessary  and  proper  to  have  deter- 
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mined  the  question  of  toe  sufficiency  of  the 
indictment  to  state  s>n  offense,  and  the  suffi- 
ciency of  the  facta  admitted  to  state  an  of- 
fense; and  It  Is  further  agreed  that  neither 
such  admissions,  nor  the  fact  that  they  had 
been  made  in  this  trial,  shall  be  used  as  evi- 
dence or  otherwise  upon  any  other  trial  of 
this  case,  or  upon  the  trial  of  any  case." 
To  this  the  prosecution  assented.  The  es- 
tablishment and  publication  of  the  tariff 
rates,  the  shipments  of  grain  as  alleged  in 
the  indictment,  etc.,  were  then  admitted  by 
the  accused,  and  it  was  further  admitted  as 
follows: 

"That  in  case  of  the  several  shipments 
specified  in  the  several  counts  of  the  in- 
dictment herein  the  concessions  stated  in 
the  several  counts  respectively  in  the  said 
Indictment  were  given  to  W.  F.  Devereux 
Company  by  the  direction  and  with  the  eon- 
sent  of  the  said  defendant,  the  Great  North- 
.  era  Railroad  Company." 
$  Both  parties  then  rested.  The  company 
*  requested  an 'instruction  in  its  favor,  based 
on  the  grounds  upon  which  it  had  de- 
murred, for  which  it  had  objected  to  any 
evidence,  and  upon  the  additional  ground 
"that  the  facts  shown  by  the  evidence  are 
not  sufficient  to  constitute  against  the  de- 
fendant any  offense  against  the  laws  of  the 
United  States,  nor  any  offense."  Upon  this 
request  the  following  colloquy  between  the 
court  and  the  counsel  occurred: 

The  Court:  You  admit  all  the  materia) 
facts  alleged  in  the  Indictment! 

Mr.  Brown:    We  do. 

The  Court:  And  practically  admit  that 
they  are  proved 1 

Mr.  Brown:  We  cant  say  that.  We  ad- 
mit the  facts  that  are  stated  here — the  gov- 
ernment has  gone  over — and  I  understand 
they  are  the  facts  of  the  indictment. 

The  Court:  For  the  purposes  of  this 
ease,  we  will  say  that  you  admit  thon 
facts. 

The  motion  will  be  denied,  and  an  excep- 
tion allowed  the  defendant. 

The  court  then  instructed  the  Jury,  as 

"The  defendant  has  admitted  by  its  coun- 
sel, that  all  the  material  allegations  of  the 
several  counts  are  true,  and  if  yon  do  not 
believe  these  allegations  are  proven  you 
are  obliged  to  find  the  defendant  not  guilty. 
I  suppose  it  is  proper  for  the  court  to  say 
that  it  can  hardly  see  how  you  can  find  any 
other  verdict  than  that  of  guilty,  but  that 
is  for  you  to  say.  If  you  do  not  believe 
these  allegations  are  proven  you  can  find 
the  defendant  not  guilty." 

An  exception  was  allowed  the  defendant 
to  that  part  of  the  charge  instructing  tha,t 


if  the  facta  stated  In  the  Indictment  were 
believed  to  be  true,  that  the  defendant 
should  be  found  guilty.  The  following  then 
occurred; 

11m  Court:  That  U  equivalent  to  saying 
that  the  indictment  itself  is  insufficient. 

Mr.  Brown:  Might  I  have  that  exception  T 

The  Court:    Yon  may. 

Mr.  Brown:  May  I  have  it  appear  on  the  jj 
record   that   the*grounds   of   my   exception* 
are  the  same  three  grounds  named  as  the 
basis  of  my  motion  to  Instruct  a  verdict,  to 
Wit: 

That  neither  the  Indictment  on  which 
this  prosecution  is  based,  nor  any  count  In 
the  said  indictment,  states  sufficient  facts 
or  grounds  to  constitute  against  the  defend- 
ant an  offense  against  the  laws  of  the 
United  States,  nor  any  offense. 

2.  That  the  statute  or  statutes,  of  the 
United  States,  creating  the  offense  or  of- 
fenses pretended  to  be  charged  in  the  in- 
dictment, and  In  each  count  thereof,  and 
upon  which  statutes  the  said  Indictment 
and  each  count  thereof  Is  based,  had  been 
duly  repealed  and  were  not  in  force,  as  to 
any  of  the  offenses  in  the  said  Indictment 
pretended  to  be  charged,  at  the  time  when 
the  said  indictment  was  found. 

S,  On  the  ground  that  the  facts  shown  by 
the  evidence  are  not  sufficient  to  constitute 
against  the  defendant  an  offense  against 
the  laws  of  the  United  States,  nor  any  of- 

The  Court:    You  may. 

There  was  a  verdict  of  guilty,  and  the 
grounds  upon  which  the  exceptions  pre- 
viously taken  had  been  rested  were  made  the 
basis  for  a  motion  fn  arrest,  which  was 
overruled  and  excepted  to.  From  the  ver- 
dict and  sentence  thereon  the  case  was 
taken  to  the  circuit  court  of  appeals  for  the 
eighth  circuit,  where  the  judgment  was  af- 
firmed (IBS  Fed.  B4S),  and  the  case  is  here 
because  of  the  allowance  of  a  writ  of  cer- 
tiorari. 

There  is  a  contention  in  the  brief  of 
counsel  for  the  petitioner,  that  the  de- 
murrer to  the  indictment  should  have  been 
sustained  and  that  the  motion  to  arrest  as 
well  as  the  exceptions  to  the  charge  should 
have  prevailed,  because  the  indictment  in 
all  its  counts  was  insufficient  to  state  an 
offense  under  the  Elkins  act,  even  If  that 
act  had  not  been  repealed  or  modified  by 
the  Hepburn  law. 

We      postpone      presently      determining 
whether    this    contention    is    open    on    the 
record,  or,  if  open,  Is  meritorious,  in  order 
to  come  at  once  to  the  Important  question  _ 
lor  decision,  which  is:  5 

*  1.  Did  the  Hepburn  law  repeal  the  Elkins  • 
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act  bo  sb  to  deprive  the  government  of  the 
right  to  prosecute  for  violations  of  the  El- 
kins act  committed  before  the  Hepburn  law 
was  passed?  The  conflicting  contention!  on 
theee  subject*  are  these:  It  is  insisted  on 
behalf  of  the  railway  company  that  the  El- 
Idni  act  waa  amended  and  re-enacted  by  J  2 
of  the  Hepburn  law,  and  that  thereby  a  re- 
peal of  the  Elkins  act  waa  accomplished, 
and  that  the  express  terras  of  the  Hepburn 
law  manifest  the  intention  of  Congress  that 
no  offense  theretofore  committed  against  the 
Elkins  act  should  be  prosecuted,  unless  a 
prosecution  waa  then  pending.  The  gov- 
ernment, whilst  not  challenging  the  doc- 
trine that  where  a  criminal  statute  is  re- 
pealed and  a  right  to  prosecute  for  a  prior 
offense  is  not  saved,  such  right  Is  extin- 
guished, yet  insists  that  the  principle  has 
no  application  to  this  ease,  because  the  re- 
enactment  of  the  Elkins  act  by  I  2  of  the 
Hepburn  law  did  not  amount  to  a  repeal  of 
the  Elkins  act  to  the  extent  of  preventing 
prosecutions  for  offenses  against  that  act 
committed  prior  to  the  adoption  of  the 
Hepburn  law.  And  it  is  urged  that  this 
result  is  demonstrated  not  only  by  the 
clause  of  the  Hepburn  law  re-enacting  the 
Elkins  act,  but  also  by  other  provisions  of 
the  Hepburn  law  interpreted  in  the  light  of 
the  principles  of  construction  which  are 
made  applicable  by  operation  of  the  gen- 
eral law,— that  is.  Rev.  Stat,  f  IS,  U.  S. 
Comp.  Stat.  1901,  p.  6. 

In  considering  these  contention*  In  their 
ultimate  aspect  it  is  clear  that  to  dispose 
of  them  requires  us,  in  any  event,  to  inter- 
pret the  Hepburn  law  and  to  determine  how 
far  there-enactment  by  that  law  of  tbe  pro- 
visions of  the  Elkins  act  operates  to  pre- 
vent prosecutions  for  offenses  committed 
prior  to  the  date  when  the  Hepburn  law 
waa  enacted.  We  come  therefore  at  once  to 
that  question.  In  doing  so,  to  disembarrass 
the  analysis  from  what  may  be  an  irrele- 
vant and  certainly  a  confusing  considera- 
tion, we  concede,  for  the  sake  of  argument 
only,  that  the  effect  of  the  amendment  and 
„  re-enactment  of  the  Elkins  act  by  i  2  of  the 
*  Hepburn  law  was  to  repeal  the  Elkins  act, 
■  and,  in  the  light  of  this  concession,  we'pro- 
pose  to  determine  whether  the  right  to 
prosecute  for  any  prior  offense  committed 
before  the  going  into  effect  of  the  Hepburn 
law  was  lost  by  reason  of  the  adoption  of 
that  law. 

We  must  read  the  Hepburn  law  in  the 
light  of  |  13  of  the  Revised  Statutes,  which 
provides  as  follows: 

"Sec  13.  The  repeal  of  any  statute  shall 
not  have  the  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability  in- 
curred under  such  statute,  unless  the  re- 
pealing act  shall  so  expressly  provide,  and 


such  statute  shall  be  treated  as  still  re- 
maining in  force  for  the  purpose  of  sustain- 
ing any  proper  action  or  prosecution  for  the 
enforcement  of  such  penalty,  forfeiture,  or 
liability." 

This  provision  but  embodies  E  4  of  the 
act  approved  February  25,  IS71  (IS  Stat 
at  L.  431,  chap.  71,  U.  S.  Comp.  Stat  1901, 
p.  6),  which  waa  entitled,  "An  Act  Pre- 
scribing the  Form  of  the  Enacting  and  Re- 
solving Clauses  of  Acts  and  Resolutions  of 
Congress,  and  Rules  for  tbe  Construction 
Thereof."  As  the  section  of  the  Revised 
Statutes  in  question  has  only  the  force  of  a 
statute,  its  provisions  cannot  justify  a  dis- 
regard of  tbe  will  of  Congress  as  manifested, 
either  expressly  or  by  necessary  implication, 
in  a  subsequent  enactment  But,  while 
this  is  true,  the  provisions  of  |  13  are  to  be 
treated  as  if  incorporated  in  and  as  a  part 
of  subsequent  enactments,  and  therefore 
under  the  general  principles  of  construction 
requiring,  if  possible,  that  effect  be  given  to 
all  the  parts  of  a  law,  the  section  must  be 
enforced  unices,  either  by  express  declara- 
tion or  necessary  implication,  arising  from 
the  terms  of  the  law  as  a  whole,  it  result* 
that  the  legislative  mind  will  be  set  at 
caught  by  giving  effect  to  the  provisions  of 
I  13.  For  the  sake  of  brevity  we  do  not 
stop  to  refer  to  the  many  eases  from  state 
courts  of  last  resort  dealing  with  the  opera- 
tion  of  general  state  statutes  like  unto  |  IS, 
Rev.  Stat  Because  we  think  the  view!  just 
stated  are  obvious  and  their  correctness  la 
established  by  a  prior  decision  of  this  court 
concerning  that  section.  United  States  v. 
Relsinger,  128  U.  S.  398,  32  L.  ed.  480,  9 
Sup.  Ct  Rep.  99. 

The  Hepburn  law  Is  entitled,  "An  Act  to0 
Amend  an  Act  Entitled  'An  Act  to  Regulates) 
Commerce,'  Approved  *  February  Fourth,* 
Eighteen  Hundred  and  Eighty-seven  [24 
Stat  at  L.  379,  chap.  104,  U.  S.  Comp.  Stat 
1S01,  p.  3154],  and  All  Acts  Amendatory 
Thereof,  and  to  Enlarge  the  Powers  of  tit* 
Interstate  Commerce  Commission."  The 
law  is  comprehensive.  It  undoubtedly,  aa 
we  have  said,  in  the  2d  section,  amende 
and  re-enacts  the  Elkins  act,  and  enlarges 
in  important  particulars  the  powers  of  the 
Interstate  Commerce  Commission,  and 
changes  the  procedure  in  various  ways  es- 
sential to  the  conduct  of  controversies  be- 
fore the  Commission.  Besides,  the  act  In 
some  respects  modifies  the  means  of  enfor- 
cing the  orders  of  the  Commission  in  the 
courts  of  the  United  States,  the  right  of 
appeal,  the  Judgment  as  to  costs,  attorneys' 
fees,  etc.  The  crucial  portion  of  the  act, 
for  the  purposes  of  the  present  Inquiry,  is 
g  10,  which  provides:  "That  all  laws  and 
parts  of  laws  In  conflict  with  the  provisions 
of  this  act  are  hereby  repealed,  but  the) 
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amendments  herein  provided  for  shall  not 
affect  causes  now  pending  in  court*  of  the 
United  State*,  but  audi  causes  shall  be 
prosecuted  to  a  conclusion  in  the  manner 
heretofore  provided  by  law." 

Clearly,  the  mere  repeal  of  conflicting 
laws  it  in  no  way  repugnant  to  the  pro- 
visions of  1  13  of  the  Revised  Statutes,  and, 
therefore,  standing  alone,  leaves  uo  room 
for  contending  that  the  enactment  of  the 
Hepburn  law  destroyed  the  effect  of  f  IS. 
The  difficulty  of  construction,  if  any,  arises 
from  the  words  following  the  general  re- 
pealing clause:  "But  the  amendments  here- 
in provided  for  shall  not  affect  causes  now 
pending  in  courts  of  the  United  States,  but 
such  causes  shall  be  prosecuted  to  a  eonelu- 
sion is  the  manner  heretofore  provided  by 
law."  These  words,  we  think,  do  not,  ex- 
pressly or  by  fair  implication,  conflict  with 
the  general  rule  established  by  1  13,  Rev. 
Btat-,  since,  by  their  very  terms,  they  are 
concerned  with  the  application  to  proceed- 
ings pending  in  the  courts  of  the  United 
States  of  the  new  methods  of  procedure 
created  by  the  Hepburn  law.  Any  other 
construction  would  necessitate  expunging 
the  words  "shall  be  prosecuted  to  a  con- 
clusion in  the  manner  heretofore  provided 
by  law."  This  follows,  because  if  It  were 
•  to  be  held  that  the  intent  and  object  of  the 
7  lawmaker  in  dealing  with  oases  "pending 
in  the  courts  of  the  United  States"  was 
solely  to  depart  as  to  all  but  such  pending 
eases  from  the  general  rule  of  Est.  Stat.  | 
13,  then  the  provision  aa  to  future  proceed- 
ings would  be  unnecessary,  because  the  old 
and  unrepealed  aa  well  aa  the  newly  en- 
acted remedies  would  be  applicable,  as  far 
as  pertinent,  to  such  pending  causes.  The 
provision  commanding  that  the  new  reme- 
dies should  not  be  applicable  to  causes  then 
pending  in  the  courts  of  the  United  States 
gives  significance  to  the  whole  clause,  and 
serves  to  make  clear  the  fact  that  the  legis- 
lative mind  was  concerned  with  the  con- 
fusion and  uncertainty  which  might  be  be- 
gotten from  applying  the  new  remedies  to 
causes  then  pending  in  the  courts,  and 
demonstrates  therefore  that  this  subject, 
and  this  subject  alone,  was  the  matter  with 
which  the  provision  in  question  was  intend- 
ed to  deal.  In  other  words,  when  the  ob- 
ject contemplated  by  the  provision  is  ac- 
curately fixed,  the  subject  is  freed  from 
difficulty,  and  not  only  the  letter  but  the 
spirit  of  the  provision  becomes  clear;  that 
Is  to  say,  It  but  manifests  the  purpose  of 
Congress  to  leave  cases  pending  in  the 
courts  to  be  prosecuted  under  the  prior 
remedies,  thus  causing  the  new  remedies 
created  to  be  applicable  to  all  controver- 
sies not  at  the  time  of  the  passage  of  the 
act  pending  in  the  courts.    And  all  the  ar- 


guments relied  upon  to  sustain  the  theory 
that  the  power  to  prosecute  for  past  offenses 
not  then  pending  in  the  courts  was  abro- 
gated by  the  Hepburn  law  rest  in  substance 
upon  the  disregard  of  the  true  significance 
of  the  provision  of  I  ID.  Thus  the  argu- 
ment that,  by  the  application  of  the  ele- 
mentary rule  by  which  the  inclusion  of  one 
must  be  considered  as  the  exclusion  of  the 
other,  it  follows  that  the  power  to  further 
prosecute  all  but  cases  then  pending  In  the 
courts  was  destroyed  by  the  Hepburn  law, 
because  pending  causes  are  enumerated  in 
I  10,  and  are  hence  not  saved  by  Rev.  Stat 
1  13,  simply  assumes  that  the  provision  of 
i  10  was  intended  to  save  the  right  to 
further  prosecute  the  cases  then  pending  in 
the  courts,  and  disregards  the  fact  that  the 
provision  aa  to  pending  causes  was  solely  5 
addressed  to  the  remedies  to*be  applied  in* 
the  future  carrying  on  of  such  oases.  Again, 
the  contention  that  unless  the  provision  as 
to  pending  causes  in  I  10  be  construed  as 
relating  to  the  further  right  to  prosecute 
such  cases  it  becomes  meaningless,  but 
overlooks  the  fact  that  the  purpose  of  the 
provision  was,  by  express  enactment,  to 
prevent  the  application  of  the  new  remedies 
to  the  causes  then  pending  in  the  courts  of 
the  United  States, — a  result  which  would 
not  necessarily  have  followed  without  the 
direction  In  question. 

The  purpose  of  Congress  in  enacting  i  10 
is  aptly  illustrated  by  previous  legislation 
concerning  the  re-enactment  of  the  lnter- 
stats  commerce  law,  and  may  well  have 
been  deemed  to  be  advisable  in  consequence 
of  the  decision  of  this  court  in  Missouri 
P.  R.  Co.  v.  United  States,  189  U.  S.  274, 
47  1*  ed.  811,  £3  Sup.  Ct  Rep.  S07.  The 
construction  which  we  have  given  |  10,  re- 
sulting from  its  plain  language,  is  fortified 
by  a  consideration  of  the  context  of  the 
Hepburn  law.  Thus,  conceding,  for  the 
sake  of  argument,  that  the  words,  "pending 
cases,"  aa  used  in  {  10,  embrace  criminal 
prosecutions,  they  clearly  also  relate  to 
civil  controversies.  Now,  1  16  of  the  prior 
act  to  regulate  commerce,  as  amended  and  re- 
enacted  by  |  S  of  the  Hepburn  law,  prescribes 
a  limitation  of  two  years  "from  the  time 
the  cause  of  action  accrues"  as  to  "all  com- 
plaints for  the  recovery  of  damages"  before 
the  Commission,  and  establishes  a  limita- 
tion of  one  year  for  the  filing  of  a  petition 
in  the  circuit  court  for  the  enforcement  of 
an  order  of  the  Commission  for  the  pay- 
ment of  money.  But  the  section  contains  a 
proviso  saving  the  right  to  present  claims 
accrued  prior  to  the  passage  of  the  act,  pro- 
vided the  petition  be  filed  within  one  year. 
If  It  were  true  that  I  10  abrogated,  as  as- 
serted, the  right  to  prosecute  all  claims  not 
pending  in  the  courts  at  the  time  of  the 
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passage  of  the  Hepburn  law,  It  would  fol- 
low that  that  law  destroyed  the  vary  righto 
which  it  specifically  provides  should  be 
saved  if  prosecuted  within  a  year.  More- 
over, as  the  clause  of  |  10  which  is  relied 
upon  In  terms  embraces  only  case*  pending 
_ln  the  courts  of  the  United  States,  it  would 
5  follow,    if  the    contention   here   made   were 

•  true,  that  the'Hepbum  law,  while  saving 
pending  cases  In  the  courts,  yet  destroyed 
all  claims  pending  at  the  time  of  the  pas- 
sago  of  that  act  before  the  Commission.  As 
no  reason  is  suggested  why,  if  the  purpose 
of  i  10  was  to  save  pending  causes,  that 
section  should  have  destroyed  the  right  to 
further  prosecute  all  causes  pending  before 
the  Commission,  it  would  seem  that  the  in- 
clusion in  i  10,  only  of  causes  pending  in 
courts  of  the  United  States,  could  only  have 
been  the  result  of  a  purpose  on  the  part  of 
Congress  not  to  distinguish  without  reason 
between  pending  causes  by  saving  one  class 
and  destroying  the  other,  but  was  solely 
based  on  the  desire  of  Congress  not  to  in- 
terfere with  proceedings  then  pending  in 
the  courts,  but  to  leave  such  proceedings  to 
be  carried  to  a  finality,  in  accordance  with 
the  remedies  existing  at  the  time  of  their 
initiation.  There  are  various  other  pro- 
visions of  the  Hepburn  law  which  we  think 
additionally  irresistibly  demonstrate  the 
correctness  of  the  construction  which  we  af- 
fix to  J  10,  but  we  do  not,  for  the  sake 
of  brevity,  refer  to  them,  as  we  think  thi 
reasoning  hitherto  stated  adequately  shows 
the  unsoundness  of  the  proposition  that 
that  section  manifests  in  any  respect  the 
intention  of  Congress  to  depart  from  the 
general  principle  expressed  in  the  Revised 
Statutes,  I  18.  Ws  say,  however,  that  the 
view  we  have  taken  has  in  various  forms  of 
statement  been  upheld  by  a  line  of  decisions 
In  the  lower  Federal  courts.  United  States 
v.  Standard  Oil  Co.  148  Fed.  719;  United 
States  v.  Chicago,  St.  P.  M.  A  0.  R.  Co.  1S1 
Fed.  84;  United  States  v.  Delaware,  L.  ft 
W.  R.  Co.  162  Fed.  269;  United  States  v. 
New  York  C.  ft  H.  R.  R.  Co,  1S3  Fed.  630. 
In  citing  the  eases  In  question  we  do  not 
wish  to  be  considered  as  implying  that  we 
express  any  opinion  as  to  the  doctrines 
which  they  may  announce  upon  other  sub- 
jects than  the  one  now  before  us.  We  say 
this,  because  It  may  be  that  some  of  the 
other  subjects  with  which  some  of  the  cited 
cases  deal  may  hereafter  come  before  ui 

0  decision,  and  therefore  we  prefer  not  pre 
5  maturely,  eren  by  indirection,  to  leave  room 

*  for  the  slightest  implication  that  we  ex- 
press an  opinion  as  to  such  other  issues. 

2.  This  brings  us  to  the  contention  which 
we  at  the  outset  passed  over,  which  is  that 
the  indictment  was  insufficient  to  State 
offense  under  the  Elkins  act,  although  that 


was  not  repealed.  The  proposition  is, 
that  as  the  Indictment  only  charged  that 
the  concessions  on  the  established  rate  wen 
unlawfully  given,  It  was  Insufficient,  be- 
cause, in  order  to  cause  a  concession  to  be  a 
crime  under  the  Elkins  act,  as  it  stood  be- 
fore the  Hepburn  law,  such  concession  must 
have  been  "either  knowingly  or  wilfully 
granted.  If  a  criminal  intent  is  necessary 
to  the  crime,  it  mnat  be  charged  in  the  in- 
dictment." It  is  undoubted  that  the  first 
ground  of  the  demurrer  filed  to  the  indict- 
ment was  broad  enough  to  embrace  this  con- 
tention if  it  had  been  urged.  That  it  was 
not  urged  on  the  hearing  of  the  demurrer 
persuasively  results  from  the  fact  that  it 
was  not  noticed  in  the  elaborate  opinion  filed 
by  the  court  in  disposing  of  the  demurrer. 
It  moreover  results  from  the  proceedings 
bad  at  the  trial  after  the  Jury  was  sworn. 
The  judge  who  presided  at  that  trial  was  the 
same  judge  before  whom  the  demurrer  was 
heard.  When,  in  stating  the  objection  to 
the  admissibility  of  any  evidence  on  the 
part  of  the  government,  the  counsel  for  the 
accused  restated  both  grounds,  as  expressed 
in  the  demurrer,  the  only  contention  which 
the  court  understood  to  be  urged  was  the 
repeal  of  the  Elkins  act,  since  the  court  said  ■ 
"I  understand  that  last  ground"  (the  one  re- 
ferring to  the  repeal  of  the  Elkins  act). 
"Let  us  see  the  first  ground."  It  Is  clear 
that  the  counsel  did  not  then  consider  that 
the  first  ground  embraced  the  proposition 
now  mads,  since,  in  answer  to  the  question 
of  the  court,  he  said;  "The  first  ground  Is 
the  general  ground  of  the  insufficiency  of 
the  Indictment.  The  second  is  the  same 
thing,  only  more  specific."  That  the  court 
understood  this  declaration  aa  indicating 
that  the  only  question  raised  was  the  repeal 
of  the  Elkins  act,  beyond  controversy  ap- 
pears from  the  statement  then  made  by  theH 
court:  "The  point  you  wish  to  make  Is*; 
that  there  can  be  no  prosecution 'here,  no* 
matter  what  the  evidence  Is,  because  of  the 
repeal  of  the  Elkins  act  by  the  Hepburn 
act."  To  which  counsel  answered:  "That 
is  right."  True  also  is  it  that  the  general 
language  of  the  exception  subsequently 
taken  Is  also  broad  enough  to  embrace  the 
point  now  made,  but  consistently  with  that 
candor  and  directness  of  conduct  which  we 
should  attribute  to  counsel,  and  which  we 
do-  attribute,  we  cannot  consider  that  the 
subsequent  exceptions  were  intended  by 
counsel,  without  notice  to  the  court,  to  em- 
brace a  contention  whieh  had  been  express- 
ly disclaimed  and  which  could  not  be  In  the 
case  consistently  with  the  previous  state- 
ment of  counsel  as  to  the  one  and  sole  point 
which  they  desired  to  raise.  And  this  con- 
clusion is,  moreover,  rendered  necessary  by 
the   nature  of  the   admission   made,   whieh 
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expressly  conceded  that  "1 
stated  in  the  several  counts  respectively  In 
the  said  indictment  were  given  ...  by 
the  direction  and  with  the  consent  of  the 
laid  defendant,  the  Great  Northern  Bail- 
way  Company."  And  particularly  ii  this 
to  In  view  of  the  express  declaration  made 
by  counsel  to  the  court  after  his  admission 
ae  to  the  facts  of  the  case,  via. ;  "I  under- 
stand that  they  [the  admissions]  are  the 
facts  of  the  indictment."  In  addition  to 
this  not  a  syllable  in  the  elaborate  opinion 
of  the  circuit  court  of  appeals  refers  to  the 
question  now  urged.  On  the  contrary,  that 
opinion  contains  affirmative  statements  by 
the  court  concerning  concessions  made  by 
counsel  for  both  parties  in  argument  which 
exclude  the  possibility  that  the  contention 
we  are  considering  was  ever  directly  urged 
or  even  indirectly  called  to  the  attention  of 
that  court.  Finally,  in  the  petition  filed  for 
certiorari,  counsel,  after  stating  the  bringing 
of  the  indictment,  the  demurrer,  the  admis- 
sions, and  the  exceptions  made  at  the  trial, 
summed  np  and  precisely  stated  all  the  con- 
tentions which  arose  from  the  demurrer  and 
the  exceptions  without  a  single  reference  to 
the  point  now  relied  upon,  and  that  point  was 
not  referred  to  or  noticed  in  the  brief  sub- 
mitted In  support  of  the  petition  for  cer- 
tiorari. Certain  is  it  that  the  proposition 
C  now  urged,  in  view  of  the  admission  made 
•  below,  is  of  a  purely  "technical  character. 
Because  we  decline  to  consider  the  conten- 
tion under  the  circumstances  stated,  we 
must  not  be  understood  as  intimating  any 
opinion  whatever  upon  it  Into  that  ques- 
tion we  have  not  deemed  that  we  are  called 
upon  to  enter. 
Affirmed. 


(209  U.  8.  1) 

WHITE- -SMITH     MUSIO     PUBLISHING 
COMPANY,  Appt, 

APOLLO  COMPANY. 

Copyright— in,   musical   compositions  — 

? erf  orated  rolls. 
erforated  rolls  which,  when  used  in  con- 
nection with  mechanical  piano  players,  re- 
produce in  sound  copyrighted  musical  com- 
positions, do  not  infringe  the  copyright  in 
such  compositions,  which,  under  U.  S.  Rev, 
Stat.  S  4952,  U.  3.  Comp.  Stat.  Supp.  1007. 
p.  1021,  secures  to  the  composer  the  sole 
liberty  of  printing  and  reprinting,  publish- 
ing, completing,  copying,  executing,  finish- 
ing, and  vending  the  same.  * 


[Nos.  110,  111.] 


Argued  January  19  and  17,  IMS.    Decided 
February  24, 1008. 


APPEALS  from,  and  writs  of  certiorari  to, 
the  United  States  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  to  review  judg- 
ments which  affirmed  decrees  of  the  Circuit 
Court  for  the  Southern  District  of  New 
York,  dismissing,  for  want  of  equity,  bills 
alleging  an  infringement  of  copyright    Af- 

See  same  case  below,  77  0.  C.  A.  368,  147 
Fed.  226. 

The  facts  are  stated  in  the  opinion. 

Mr.  Livingston  Gilford  for  appellant 

Messrs.  Charles  S.  Burton,  John  J. 
O' Conn  ell,  Munday,  Evarts,  ft  Adcock,  and 
Wilcox  ft  Brodek  for  appellee. 

Mr.  Albert  Walker  for  the  Connorlzed 
Music  Company. 

Mr.  George  W.  Pound  for  the  De  Kleist 
Musical  Instrument  Mfg.  Company  and  the 
Rudolph- Wurli  trer  Company. 

Mr.  Nathan  Burkan  for  Victor  Herbert 

"Mr,  Justice  Day  delivered  the  opinion* 
of  the  court: 

These  cases  may  be  considered  together. 
They  are  appeals  from  the  judgment  of  the 
circuit  court  of  appeals  of  the  second  cir- 
cuit (77  CCA.  368,  147  Fed.  226),  af- 
firming the  decree  of  the  circuit  court  of 
the  United  State*  for  the  southern  district 
of  New  York,  rendered  August  4,  1005  ( 139 
Fed.  427),  dismissing  the  bills  of  the  com- 
plainant (now  appellant)  for  want  of  equi- 
ty. Motions  have  been  made  to  dismiss 
the  appeals,  and  a  petition  for  writ  of  cer- 
tiorari has  been  filed  by  appellant  In  view 
of  the  nature  of  the  cases  the  writ  of  certi- 
orari is  granted,  the  record  on  the  appeals 
to  stand  as  a  return  to  the  writs.  Montana 
Min.  Co.  v.  St  Louis  Min.  ft  Mill.  Co.  204 
U.  S.  204,  01  L.  ed,  444,  27  Sup.  Ct  Ren. 
254. 

The  actions  were  brought  to  restrain  in- 
fringement of  the  copyrights  of  two  certain 
musical  compositions,  published  in  the  form 
of  sheet  music,  entitled  respectively,  "Little 
Cotton  Dolly"  and  "Kentucky  Babe."  The 
appellee,  defendant  below,  is  engaged  in 
the  sale  of  piano  players  and  player  pianos 
known  as  the  "A  polio,"  and  of  perforated  roll*  a 
of  music  used  "hi  connection  therewith.  The* 
appellant,  as  assignee  of  Adam  Geibel,  the 
composer,  alleged  compliance  with  the  copy- 
right act,  and  that  a  copyright  was  duly  ob- 
tained by  it  on  or  about  March  17,  1807. 
The  answer  was  general  in  its  nature,  and 
upon  the  testimony  adduced  a  decree  was 
rendered,  as  stated.  In  favor  of  the  Apollo 
Company,  defendant  below,  appellee  here. 

The  action  was  brought  under  the  pro- 
visions of  the  copyright  act,  |  4952  (U.  8. 
Comp.  But.  Supp.  1907,  p.  1021),  giving  to 
the  author,  inventor,  designer,  or  proprietor 
of  any  book,  map,  chart,  dramatic  or  muat- 
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eal  composition  the  sole  liberty  of  printing, 
reprinting,  publishing,  completing,  copying, 
executing,  finishing  and  vending  the  tame. 
The  circuit  court*  of  the  United  States  are 
given  jurisdiction  under  1 4070  (U.  S.  Comp. 
Stat.  1001,  p.  3410)  to  grant  injunctions 
according  to  the  course  and  principles  of 
courts  of  equity  in  copyright  cases.  The 
appellee  ft  the  manufacturer  of  certain  mu- 
sical instruments  adapted  to  be  used  with 
perforated  rolls.  The  testimony  discloses 
that  certain  of  these  rolls,  used  in  connec- 
tion with  such  instruments,  and  being  con- 
nected with  the  mechanism  to  which  they 
apply,  reproduce  in  sound  the  melody  re- 
corded In  the  two  pieces  of  music  copyright- 
ed by  the  appellant. 

The  manufacture  of  such  instruments 
anil  the  use  of  such  musical  rolls  has  de- 
veloped rapidly  lit  recent  years  in  this  coun- 
try and  abroad.  The  record  discloses  that 
in  the  year  1802  from  seventy  to  seventy- 
five  thousand  of  such  instruments  were  In 
use  in  the  United  States  and  that  from  one 
million  to  one  million  and  a  half  of  such 


try  in  that  year. 

It  is  evident  that  the  question  involved 
in  the  use  of  such  rolls  Is  one  of  very  con- 
siderable Importance,  involving  large  prop- 
erty interests  and  closely  touching  the 
rights  of  composers  and  music  publishers. 
The  cose  was  argued  with  force  and  ability, 
orally  and  upon  elaborate  briefs. 
9  Without  entering  into  a  detailed  diseus- 
•  sion  of  the  mechanical 'construction  of  such 
Instruments  and  rolls,  It  Is  enough  to  say 
that  they  ore  what  has  become  familiar  to 
the  public  in  the  form  of  mechanical  at- 
tachments to  pianos,  such  a*  the  pianola, 
and  the  musical  rolls  consist  of  perforated 
sheets,  which  are  passed  over  ducts  connect- 
ed with  the  operating  parts  of  the  mechan- 
ism in  such  manner  that  the  same  are  kept 
sealed  until,  by  means  of  perforations  In  the 
rolls,  air  pressure  is  admitted  to  the  ducts 
which  operate  the  pneumatic  devices  to 
sound  the  notes.  This  is  done  with  the  aid 
of  an  operator,  upon  whose  skill  and  experi- 
ence the  success  of  the  rendition  largely 
depends.  As  the  roll  is  drawn  over  the 
tracker  board  the  notes  are  sounded  OS  the 
perforations  admit  the  atmospheric  pres- 
sure, the  perforations  having  been  so  ar- 
ranged that  the  effect  is  to  produce  the  mel- 
ody or  tune  for  which  the  roll  has  been  cut. 
Speaking  in  a  general  way,  it  may  be 
said  that  these  rolls  are  made  In  three 
ways.  First.  With  the  score  or  staff  nota- 
tion before  him  the  arranger,  with  the  aid 
of  a  rule  or  guide  and  a  graduated  schedule, 
marks  the  position  and  sisa  of  the  perfora- 
tions on  a  sheet  of  paper  to  correspond  to 


the  order  of  notes  in  the  composition.  The 
marked  sheet  is  then  passed  into  the  hands 
operator  who  cuts  the  apertures,  by 
hand,  in  the  paper.  This  perforated  sheet 
Is  inspected  and  corrected,  and  when  cor* 
reeled  is  called  "the  original."  This  origin- 
al is  used  as  a  stencil  and  by  passing  ink 
Tollers  over  it  a  pattern  is  prepared.  The 
stenciled  perforations  are  then  cut,  produ- 
cing the  master  or  templet.  The  master  is 
placed  in  the  perforating  machine  and  re- 
productions  thereof  obtained,  which  ore  the 
perforated  rolls  in  question.  Expression 
marks  are  separately  copied  on  the  perfo- 
rated music  sheets  by  means  of  rubber 
stomps.  Second.  A  perforated  music  roll 
made  by  another  manufacturer  may  be  used 
from  which  to  make  a  new  record.  Third. 
By  playing  upon  a  piano  to  which  is  at- 
tached an  automatic  recording  device  pro- 
ducing a  perforated  matrix  from  which  a 
perforated  music  roll  may  be  produced. 

It  is  evident,  therefore,  that  persons 
skilled  in  the  art  can  take  such  pieces  of 
sheet  music  in  staff  notation,  and,  by  means  jj 
■of  the  proper  instruments,  make  drawings* 
indicating  the  perforations,  which  ore  after- 
wards outlined  and  cut  upon  the  rolls  in 
wise  as  to  reproduce,  with  the  aid  of 
the  other  mechanism,  the  music  which  Is 
recorded  In  the  copyrighted  sheets. 

The  learned  counsel  for  the  parties  to 
this  Fiction  advance  opposing  theories  as  to 
the  nature  and  extent  of  the  copyright  given 
by  statutory  laws  enacted  by  Congress  for 
the  protection  of  copyright,  and  a  deter- 
mination of  which  is  the  true  one  will  go 
far  to  decide  the  rights  of  the  parties  in 
this  ease.  On  behalf  of  the  appellant  it  is 
insisted  that  it  Is  the  intention  of  the  copy- 
right act  to  protect  the  intellectual  concep- 
tion which  has  resulted  in  the  compilation 
of  notes  which,  when  properly  played,  pro- 
duce  the  melody  which  is  the  real  invention 
of  the  composer.  It  is  insisted  that  this 
is  the  thing  which  Congress  Intended  to 
protect,  and  that  the  protection  covers  all 
means  of  expression  of  the  order  of  notes 
which  produce  the  air  or  melody  which  the 
composer  has  invented. 

Music,  It  is  argued.  Is  intended  for  the 
ear  as  writing  is  for  the  eye,  and  that  it  is 
the  intention  of  the  copyright  act  to  pre- 
vent the  multiplication  of  every  means  of 
reproducing  the  music  of  the  composer  to 

On  the  other  hand,  it  is  contended  that 
while  it  is  true  that  copyright  statutes  are 
intended  to  reward  mental  creations  or  con- 
ceptions, that  the  extent  of  this  protection 
is  a  matter  of  statutory  law,  and  that  it 
has  been  extended  only  to  the  tangible  results 
of  mental  conception,  and  that  only  the 
tangible  thing  U  dealt  with  by  the  law,  oud 
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Its  multiplication  or  reproduction  in  all  that 
is  protected  by  the  statute. 

Before  considering  the  construction  of  the 
statute  aa  an  independent  question  the  ap- 
pellee Invoke*  the  doctrine  of  afore  decisis 
in  ita  favor  and  it  fa  its  contention  that  in 
all  the  cases  in  which  this  question  has 
been  up  for  judicial  consideration  it  has 
been  held  that  sneh  mechanical  producers 
of  musical  tones  as  are  involved  in  this 
ease  have  not  been  considered  to  be  within 
the  protection  of  the  copyright  act;  and 
a  that,  If  within  the  power  of  Congress  to  ex- 
•  tend  protection  to  such  subjects,* the  uni- 
form holdings  have  been  that  it  is  not  in- 
tended to  include  them  in  the1  statutory 
protection  given.  While  it  may  be  that  the 
decisions  have  not  been  of  that  binding 
character  that  would  enable  the  appelle 
to  claim  the  protection  of  the  doctrine  of 
store  decisis  to  the  extent  of  precluding  fur- 
ther consideration  of  the  question,  it  must 
be  admitted  that  the  decisions  so  far  as 
brought  to  our  attention  in  the  full  discus- 
sion had  at  the  bar  and  upon  the  briefs  have 
been  uniformly  to  the  effect  that  these  per- 
forated rolls  operated  in  connection  with 
mechanical  devices  for  the  production  of 
music  are  not  within  the  copyright  act.  It 
was  so  held  in  Kennedy  v.  McTsmmany,  33 
Fed.  664.  The  decision  was  written  by 
Judge  Colt  in  the  first  circuit;  the  case 
subsequently  brought  to  this  court,  where  It 
was  dismissed  for  failure  to  print  the  rec- 
ord. 145  U.  B.  043,  38  L.  ed.  853,  12  Sup. 
Ct.  Eep,  S83.  In  that  case  the  learned 
Judge  said: 

"I  cannot  convince  myself  that  these  per- 
forated strips  of  paper  are  copies  of  sheet 
music  within  the  meaning  of  the  copyright 
law.  They  are  not  made  to  be  addressed  to 
the  eye  as  sheet  music,  but  they  form  part 
of  a  machine.  They  are  not  designed  to  be 
used  for  such  purposes  as  sheet  music,  nor 
do  they  in  any  sense  occupy  the  same  field 
as  sheet  music  They  are  a  mechanical  in- 
vention made  for  the  sole  purpose  of  per- 
forming tunes  mechanically  upon  a  musical 
instrument.'' 

Again  the  matter  was  given  careful 
sideration  in  the  court  of  appeals  of  the 
District  of  Columbia  in  an  opinion  by  Jus- 
tice Shepard  (Stern  v.  Rosey,  17  App.  D.  0. 
602),  in  which  that  learned  justice,  speak' 
ing  for  the  court,  said: 

"We  cannot  regard  the  reproduction, 
through  the  agency  of  a  phonograph,  of  the 
sounds  of  musical  instruments  playing  the 
music  composed  and  published  by  the  appel- 
lants, aa  the  copy  or  publication  of  the 
name  within  the  meaning  of  the  act.  The 
ordinary  signification  of  the  words  'copy- 
ing,' 'publishing,'  etc.,  cannot  be  stretched 
to  include  it. 
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"It  is  not  pretended  that  the  marks  upon 
the  wax  cylinders  can  be  made  out  by  the 
eye  or  that  they  earn  be  utilised  In  any  other 
way  than  as  parts  of  the  mechanism  of  the 
phonograph.  N 

*  "Conveying  no  meaning,  then,  to  the  eye  • 
of  even  an  expert  musician,  and  wholly  in- 
capable of  use  save  in  and  as  a  part  of  a 
machine  specially  adapted  to  make  them 
give  up  the  records  which  they  contain, 
these  prepared  wax  cylinders  can  neither 
substitute  the  copyrighted  sheets  of  music 
nor  serve  any  purpose  which  is  within  their 
scope.  In  these  respects  there  would  seem 
to  be  no  substantial  difference  between  them 
and  the  metal  cylinder  of  the  old  and  fa.mil- 
liar  music  box,  and  this,  though  In  use  at 
and  before  the  passage  of  the  copyright  act, 
has  never  been  regarded  as  infringing  upon 
the  copyrights  of  authors  and  publishers.'* 

The  question  came  before  the  English 
courts  in  Boosey  v.  Whight  [1699]  I  Ch. 
838,  80  L.  T.  N.  B.  501,  and  it  was  there 
held  that  these  perforated  rolls  did  not  in- 
fringe the  English  copyright  act  protecting 
sheets  of  music  Upon  appeal  Lindley,  Mas- 
ter of  the  Bolls,  used  this  pertinent  lan- 
guage [1900]  1  Ch.  122,  81  L.  T.  N.  S.  2fJBi 

"The  plaintiffs  are  entitled  to  copyright 
in  three  sheets  of  music  What  does  this 
meant  It  means  that  they  have  the  ex- 
clusive right  of  printing  or  otherwise  mul- 
tiplying copies  of  those  sheets  of  music,— 
i.  e.,  of  the  bars,  notes,  and  other  printed 
words  and  signs  on  those  sheets.  But  the 
plaintiffs  have  no  exclusive  right  to  the  pro- 
duction of  the  sounds  indicated  by  or  on 
those  sheets  of  music;  nor  to  the  perform- 
ance in  private  of  the  music  indicated  by 
such  sheets;  nor  to  any  mechanism  for  the 
production  of  such  sounds  or  music 

"The  plaintiffs'  rights  are  not  infringed 
except  by  an  unauthorized  copy  of  their 
'sheets  of  music'  We  need  not  trouble  our- 
selves about  authority  from  the  plaintiffs) 
no  question  turning  on  the  meaning  of  that 
expression  has  to  be  considered  in  this  case. 
The  only  question  we  have  to  consider  is 
whether  the  defendants  have  copied  the 
plaintiffs'  sheets  of  music 

"The  defendants  have  taken  those  shoots 
of  music  and  have  prepared  from  them 
sheets  of  paper  with  perforations  in  them, 
and  these  perforated  sheets,  when  pub  into 
and  used  with  properly  constructed  ma-*J 
chines  or  instruments,  will  produce  or*em-*> 
able  the  machines  or  instruments  to  pro- 
duce the  music  indicated  on  the  plaintiffs' 
sheets.  [In  this  SMtnae  the  defendant's  per- 
forated rolls  have  been  copies  from  the 
plaintiffs'  sheets.] 

"But  is  this  the  kind  of  copying  which  Is 
prohibited  by  the  copyright  act;  or  rather, 
Is  the  perforated  sheet,  made  as  above  men- 
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tioned,  a  copy  of  the  sheet  of  music  from 
which  it  U  madet  Ii  it  ft  copy  it  kilt  I* 
it  a  copy  within  [the  meaning  of]  the  copy- 
right «otl  A  sheet  of  music  is  treated  in 
the  copyright  sot  as  if  it  wen  ft  book  or 
sheet  of  letter  press.  Any  mode  of  copying 
such  ft  thing,  whether  by  printing,  writing, 
photography,  or  by  some  other  method  not 
yet  invented,  would  no  donbt  be  copying. 
So,  perhaps,  might  ft  perforated  sheet  of  pa- 
per to  be  sung  or  played  from  in  the  same 
way  aa  sheets  of  music  are  sung  or  played 
from.  But  to  play  an  Instrument  from  a 
sheet  of  muaio  which  appears  to  the  eye  is 
one  thing;  to  play  an  instrument  with  a 
perforated  sheet  which  Itself  forms  part  of 
the  mechanism  which  produces  the  muaio  is 
quite  another  thing." 

Since  these  cases  were  decided  Congress 
has  repeatedly  had  occasion  to  amend  the 
copyright  law.  The  English  cases,  the 
cision  of  the  District  of  Columbia  court  of 
appeals,  and  Judge  Colt's  decision  most  have 
been  well  known  to  the  members  of  Congress; 
and  although  the  manufacture  of  mechanical 
musical  instruments  had  not  grown  to  the 
proportions  which  they  have  since  attained, 
they  were  well  known,  and  the  omission  of 
Congress  to  specifically  legislate  concerning 
them  might  well  be  taken  to  be  an  acquies- 
cence In  the  judicial  construction  givei 
the  copyright  laws. 

This  country  was  not  a  party  to  the  Berne 
consent  ion  of  1860,  concerning  internation- 
al copyright,  in  which  it  was  specifically 
provided: 

"It  is  understood  that  the  manufacture 
and  sale  of  instruments  serving  to  repro- 
duce mechanically  the  airs  of  muaio  bor- 
rowed from  the  private  domain  are  not  con- 
sidered   aa    constituting    musical    infringe- 

a  But  the  proceedings  of  this  convention 
•  were  doubtless  wall  •  known  to  Congress. 
After  the  Berne  convention  the  act  of 
March  8,  1801,  was  passed.  Section  13  of 
that  act  provides  ([£6  Stat  at  L.  1110, 
chap.  eofi]  U.  S.  Coinp.  Stat  1901,  p. 
8417): 

"See.  13.  That  this  act  shall  only  apply 
to  a  citizen  or  subject  of  ft  foreign  state  or 
nation  when  such  foreign  state  or  nation 
permits  to  citizens  of  the  United  States  of 
America  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citi- 
zens; and  when  such  foreign  state  or  na- 
tion is  a  party  to  an  international  agree- 
ment which  provides  for  reciprocity  in  the 
granting  of  copyright,  by  the  terms  of  which 
agreement  the  United  States  of  America 
may,  at  Its  pleasure,  become  a  party  to 
such  agreement.  The  existence  of  either  of 
the  conditions  aforesaid  shall  be  determined 
by  the  President  of  the  United  States  by 


proclamation  made  from  time  to  time  as 
the  purposes  of  this  act  may  require." 

By  proclamation  of  the  President  July  1, 
1891  [27  Stat  at  L.  981],  the  benefit  of 
the  act  was  given  to  the  citizens  of  Belgium, 
France,  British  possessions,  and  Switzer- 
land, which  oountrioe  permitted  the  citizens 
of  the  United  States  to  have  the  benefit  of 
copyright  on  the  same  basis  aa  the  citizens 
of  those  countries.  On  April  IS,  1892,  the 
German  Empire  was  included.  [27  Stat  at 
L.  1021.]  On  October  31,  1892,  a  similar 
proclamation  was  made  as  to  Italy.  [27 
Stat,  at  L.  1048.]  These  countries  were  all 
parties  to  the  Berne  convention. 

It  could  not  have  been  the  intention  of 
Congress  to  give  to  foreign  citizens  and  com- 
posers advantages  in  our  country  which, 
according  to  that  convection,  were  to  be  de- 
nied to  our  citizens  abroad. 

In  the  hut  analysis  this  case  turns  upon 
the  construction  of  a  statute,  for  it  is  per- 
fectly well  settled  that  the  protection  given 
to  copyrights  in  this  country  is  wholly  stat- 
utory. Wheaton  v.  Peters,  8  Pet.  591,  8 
L.  ed.  10S5;  Banks  v.  Manchester,  128  U.S. 
244,  203,  82  L.  ed.  42G,  429,  9  Sup.  Ct 
Rep.  30;  Thompson  v.  Hubbard,  131  U.  & 
123,  161,  33  L.  ed.  78,  86,  B  Sup.  Ct  Rep. 
710;  American  Tobacco  Co.  v.  Werckmeister, 
207  U.  8.  284,  ante,  72,  28  Sup.  Ct  Rep.  72. 

Musical  compositions  have  been  the  sub- 
ject of  copyright  protection  since  the  stat- 
ute of  February  3,  1831  (4  Stat  at  L.  43ft, 
chap.  18),  and  laws  have  been  passed  in-* 
eluding  them  since  that  time.  •  When  we* 
turn  to  the  consideration  of  the  act  it  seems 
evident  that  Congress  has  dealt  with  the 
tangible  thing,  a  copy  of  which  is  required 
to  be  filed  with  the  librarian  of  Congress, 
and  wherever  the  words  are  used  (copy  or 
copies)  they  aeon  to  refer  to  the  term  w 
its  ordinary  sense  of  indicating  reproduc- 
tion or  duplication  of  the  original.  Section 
4058  (U.  S.  Comp.  Stat  1901,  p.  3407)  pro- 
vides that  two  copies  of  ft  book,  map,  chart, 
or  musical  composition,  etc.,  shall  be  deliv- 
ered at  the  office  of  the  Librarian  of  Con- 
gress. Notice  of  copyright  must  be  inserted 
in  the  several  copies  of  every  edition  pub- 
lished, if  a  book,  or,  if  a  musical  composi- 
tion, etc.,  upon  some  visible  portion  there- 
of. Section  4962,  copyright  act  ([18  Stat 
at  L.  78,  chap.  301]  U.  8.  Comp.  Stat.  1901, 
p.  3411).  Section  4B8S  (U.  8.  Comp.  Stat 
1901,  p.  8414)  provides  in  part  that  the  in- 
fringer "shall  forfeit  .  •  .  every  sheet 
thereof,  and  .  .  .  one  dollar  for  every 
sheet  of  the  same  found  In  his  possession," 
etc.,  evidently  referring  to  musical  compo- 
sitions in  sheets.  Throughout  the  act  it  is 
apparent  that  Congress  has  dealt  with  the 
concrete,  and  not  with  an  abstract,  right  af 
property  in  ideaa  or  mental  conceptions. 


.Google 


WHITE-SMITH  MUSIC  TUB.  CO.  t.  APOLLO  CO. 


123 


Wt  cannot  perceive  that  the  amendment 
of  f  4906  by  ths  aet  of  January  6,  1897 
([29  Stat,  at  L.  481,  chap.  4]  U.  S.  Comp. 
Stat.  1901,  p.  3416) ,  providing  a  penalty  for 
any  person  publicly  performing  or  repre- 
senting any  dramatic  or  musical  composi- 
tion for  which  a  copyright  has  been  ob- 
tained, can  have  the  effect  of  enlarging  the 
meaning  of  the  previous  sections  of  the  act 
which  were  not  changed  by  the  amendment. 
The  purpose  of  the  amendment  evidently 
was  to  pot  musical  compositions  on  the  foot- 
ing of  dramatic  compositions,  n  u  to  pro- 
hibit their  public  performance.  There  is  no 
complaint  in  this  ease  of  the  public  per- 
formance of  copyrighted  music;  nor  is  the 
question  involved  whether  the  manufactu- 
rers of  such  perforated  music  rolls  when 
sold  for  use  in  public  performance  might 
be  held  as  contributing  infringers.  This 
amendment  was  evidently  passed  for  the 
specific  purpose  referred  to,  and  is  entitled 
to  little  consideration  in  construing  the 
meaning  of  the  terms  of  the  act  theretofore 

i-  in  force. 

•  *  What  is  meant  by  a  copy  I  We  have  al- 
ready referred  to  the  common  understand- 
ing of  it  as  a  reproduction  or  duplication 
of  a  thing.  A  definition  was  given  by 
Bailey,  J,  in  West  v.  Francis,  S  Barn.  & 
Aid.  743,  quoted  with  approval  in  Booeey  v. 
Wbight,  supra.  He  said:  "A  copy  is  that 
which  comes  so  near  to  the  original  as  to 
give  to  every  person  seeing  it  the  idea  cre- 
ated by  the  original." 

Various  definitions  have  been  given  by 
the  experts  called  in  the  ease.  The  one 
which  most  commends  Itself  to  our  judg- 
ment ia  perhaps  as  clear  as  can  be  made, 
and  defines  a  copy  of  a  musical  composition 
to  be  "a  written  or  printed  record  of  It  in 
Intelligible  notation."  It  may  be  true  that 
in  a  broad  sense  a  mechanical  Instrument 
which  reproduces  a  tune  copies  it;  but  this 
is  a  strained  and  artificial  meaning.  When 
the  combination  of  musical  sounds  Is  repro- 
duced to  the  ear  it  is  the  original  tune  as 
conceived  by  the  author  which  is  heard. 
These  musical  tones  are  not  a  copy  which 
appeals  to  the  eye.  In  no  sense  can  musical 
sounds  which  reach  us  through  the  sense  of 
hearing  be  said  to  be  copies,  as  that  term 
is  generally  understood,  and  as  we  believe 
It  was  intended  to  be  understood  in  the 
statutes  under  consideration.  A  musical 
composition  Is  an  intellectual  creation  which 
first  exists  in  the  mind  of  the  composer;  he 
may  play  it  for  the  first  time  upon  an  in- 
strument. It  is  not  susceptible  of  being 
eopied  until  it  has  been  pnt  In  a  form 
which  others  can  see  and  read.  The  statute 
has  not  provided  for  the  protection  of  the 
Intellectual  conception  apart  from  the  thing 
produced,  however  meritorious  such  concep- 


tion may  be,  but  has  provided  for  the  mak- 
ing and  filing  of  a  tangible  thing,  against 
the  publication  and  duplication  of  which  it 
is  the  purpose  of  ths  statute  to  protect  the 


Also  it  may  be  noted  in  this  connection 
that  if  the  broad  construction  of  publishing 
and  copying  contended  for  by  the  appellants 
is  to  be  given  to  this  statute  it  would  seem 
equally  applicable  to  ths  cylinder  of  a  music 
box,  with  its  mechanical  arrangement  for 
the  reproduction  of  melodious  sounds,  or 
the  record  of  the  graphophone,  or  to  thejS 
pipe  organ  operated  bydevicea  similar  to* 
those  in  use  in  the  pianola.  All  these  in- 
struments were  well  known  when  these  va- 
rious copyright  acts  were  passed.  Can  it  be 
that  It  was  the  intention  of  Congress  to 
permit  them  to  be  held  as  infringements 
and  suppressed  by  injunctions! 

After  til,  what  Is  the  perforated  roll! 
The  fact  is  dearly  established  in  the  testi- 
mony In  this  ease  that  even  those  skilled  in 
the  making  of  these  rolls  are  unable  to  read 
them  as  musical  compositions,  as  those  in 
staff  notations  are  read  by  the  performer. 
It  is  true  that  then  Is  some  testimony  to 
the  effect  that  great  skill  and  patience 
might  enable  ths  operator  to  read  this  rec- 
ord as  he  could  a  piece  of  music  written  is 
staff  notation.  But  ths  weight  of  the  tes- 
timony Is  emphatically  ths  other  way,  and 
they  are  not  Intended  to  be  read  as  an  or- 
dinary piece  of  sheet  music,  which,  to  those 
skilled  in  ths  art,  conveys,  by  reading,  ia 
playing  or  singing,  definite  impressions  of 
the  melody. 

These  perforated  rolls  are  parts  of  a  ma- 
chine which,  when  duly  applied  and  proper- 
ly operated  in  connection  with  ths  mechan- 
ism to  which  they  are  adapted,  produce  mu- 
sical tones  In  harmonious  combination.  But 
we  cannot  think  that  they  are  copies  within 
the  meaning  of  the  copyright  act. 

It  may  be  true  that  the  use  of  these  per- 
forated rolls,  In  the  absence  of  statutory 
protection,  enables  ths  manufacturers 
thereof  to  enjoy  the  use  of  musical  compo- 
sitions for  which  they  pay  no  value  But 
such  considerations  properly  address  them- 
selves to  ths  legislative,  and  not  to  ths  ju- 
dicial, branch  of  the  government.  As  the 
aet  of  Congress  now  stands  ws  believe  it 
does  not  Include  these  records  as  copies  or 
publications  of  the  copyrighted  music  in- 
volved in  these  easea 

The  decrees  of  the  Circuit  Court  of  Ap- 
peals are  affirmed. 

Mr.  Jostles  Holme*,  concurring  special- 
ly: 

In  view  of  the  facts  and  opinions  In  this 
country  and  abroad  to  which  my  brother* 
Day  has  called  attention,  I  do  not  feeTJua-" 
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tilled  In  dissenting  from  the  Judgment  of 
too  court,  bnt  the  result  is  to  give  to  copy- 
right leas  scope  thin  its  rational  signifi- 
cance Mid  the  ground  on  which  it  ii  granted 
■Mm  to  me  to  demand.  Therefore  I  desire 
to  add  a  few  words  to  what  he  has  said. 

The  notion  of  property  starts,  I  suppose, 
from  confirmed  possession  of  a  tangible  ob- 
ject, and  consists  in  the  right  to  exclude 
others  from  Interference  with  the  more  or 
less  free  doing  with  it  as  one  wills.  Bnt  in 
copyright  property  has  reached  a  more 
abstract  expression.  The  right  to  ex- 
clude Is  not  directed  to  an  object 
in  possession  or  owned,  but  is  in 
vacuo,  so  to  speak.  It  restrains  the  spon- 
taneity of  men  where,  but  for  it,  there  would 
be  nothing  of  any  kind  to  binder  their  do- 
ing as  they  saw  fit.  It  is  a  prohibition  of 
conduct  remote  from  the  persons  or  tangi- 
bles of  the  party  having  the  right.  It  may 
be  infringed  a  thousand  miles  from  the 
owner  and  without  his  ever  becoming 
•ware  of  the  wrong.  It  is  a  right  which 
could  not  be  recognized  or  endured  for 


question,  but  I  leave  It  untouched,  as  li- 
cense is  not  relied  upon  as  a  ground  for  the 
judgment  of  the  court. 


STATE  OF  OREGON. 

Constitutional    law  —  regulating    hours 

of  women  employees. 

Rights  under  the  14th  Amendment  to  the 
Federal  Constitution  are  not  infringed  by 
the  limitation  of  the  hours  of  labor  of 
women  employed  in  laundries  to  ten  hours 
daily  which  is  made  by  Oregon  Laws  1903, 
p.  148,  although  like  legislation  affecting 
male   employees    may   be    invalid.  • 


[No,    I07.I 


Argued  January  16,   1908.     Decided  Febru- 
ary 24,  1908. 


State  of  Oregon  to  review  a  conviction  in 


than  a  limited  time  and  therefore,  I  may   y^  circuit  Court  for  the  County  of  Mult- 


remark,  In  passing,  it  la  one  which  hardly 
can  be  conceived  except  as  a  product  of 
statute,  as  the  authorities  now  agree. 

The  ground  of  this  extraordinary  right 
Is  that  the  person  to  whom  It  is  given  has 
invented  some  new  collocation  of  visible  or 
audible  point*,— of  lines,  colors,  sounds,  or 
words.  The  restraint  is  directed  against 
reproducing  this  collocation,  although,  bnt 
for  the  invention  and  the  statute,  anyone 
would  be  free  to  combine  the  contents  ol 
the  dictionary,  the  elements  of  the  spectrum, 
or  the  notes  of  the  gamut  In  any  way  that 
he  had  the  wit  to  devise.  The  restriction 
is  confined  to  the  specific  form,  to  the  collo- 
cation devised,  of  course,  but  one  would  ex- 
pect that,  if  it  was  to  be  protected  at  all, 
that  collocation  would  be  protected  accord- 
lag  to  what  was  Its  essence.  One  would 
expect  the  protection  to  be  coextensive  not 
only  with  tie  invention,  which,  though  free 
to  all,  only  one  had  the  ability  to  achieve, 
but  with  the  possibility  of  reproducing  the 
§  result  which  gives  to  the  invention  its 
*  meaning  and  worth.  A 'musical  composi- 
tion is  a  rational  collocation  of  sounds 
apart  from  concepts,  reduced  to  a  tangible 
expression  from  which  the  collocation  can 
be  reproduced  either  with  or  without  con- 
tinuous human  intervention.  On  princi- 
ple anything  that  mechanically  reproduces 
that  collocation  of  sounds  ought  to  be  held 
a  copy,  or.  If  the  statute  is  too  narrow, 
ought  to  be  made  so  by  a  further  act,  ex- 
cept so  far  as  some  extraneous  considera- 
tion of  policy  may  oppose.  What  license 
may  be  implied  from  a  sale  of  the  copy- 


nomah  in  that  state  for  requiring  a 
employed  in  a  laundry  to  work  more  than 
ten  hours  dally.    Affirmed. 

See  same  case  below,  48  Or.  252,  SS  Pac 
866. 

The  facte  are  stated  in  the  opinion, 

Messrs.  William  D.  Fenton  and  Henry 
H.  Gilfry  for  plaintiff  in  error. 

Messrs.  H.  B.  Adams,  Louis  Brand  eta, 
John  Manning,  A.  M.  Crawford,  and  B.  K. 
Haney  for  defendant  in  error. 

*Mr.  Justice)  Brewer  delivered  the  opinion!1 
of  the  court: 

On  February  19,  1903,  the  legislature  of 
the  state  of  Oregon  passed  an  act  (Session 
Laws  1903,  p.  148)  the  first  section  of  which 
is  in  these  words: 

"Sec.  1.  That  no  female  (shall)  be  em- 
ployed In  any  mechanical  establishment,  or 
factory,  or  laundry  in  this  state  more  than 
ten  hours  during  any  one  day.  The  hours^ 
of  work  may  be  so  arranged  as  to  permit" 
the  employment  of  females'at  any  time  so* 
that  they  shall  not  work  more  than  ten 
hours  during  the  twenty-four  hours  of  any 

See.  3  made  a  violation  of  the  provisions 
of  the  prior  sections  a  misdemeanor  subject 
to  a  fine  of  not  less  than  $10  nor  mors  than 
$20.  On  September  18,  1906,  an  informa- 
tion was  filed  in  the  circuit  court  of  the 
state  for  the  county  of  Multnomah,  char- 
ging that  the  defendant  "on  the  4th  day  of 
September,  a.  d.  1905,  in  the  county  of 
Multnomah  and  state  of  Oregon,  then  and 
there  being  the  owner  of  a  laundry,  known 


righted   article   is    a   different   and    harder    as  the  Grand  Laundry,  in  the  city  of  Port- 
•  In  point,  set  Cent.  DIE.  vol.  10,  Const!  tntlooal  Law,  |  U 
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land,  Mid  the  employer  of  females  therein, 
did  then  and  there  unlawfully  permit  and 
suffer  one  Joe  Hsselboclc,  he,  the  mid  Joe 
Haselbock,  then  and  there  being  an  over- 
seer, superintendent,  and  agent  of  said  Curt 
Muller,  in  the  said  Grand  Laundry,  to  re- 
quire a  female,  to  wit,  one  Mrs.  E.  Ootcher, 
to  work  more  than  ten  hours  in  said  laun- 
dry on  said  4th  day  of  September,  a.  d. 
1905,  contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignify  of  the  state  of  Oregon." 

A  trial  resulted  In  a  verdict  against  the 
defendant,  who  was  sentenced  to  pay  a  fine 
of  (10.  The  supreme  court  of  the  statu  af- 
firmed the  conviction  (48  Or,  252,  85  Fac. 
S5G),  whereupon  the  ease  was  brought  here 
on  writ  of  error. 

The  single  question  is  the  constitution- 
ality of  the  statute  under  which  the  defend- 
ant was  convicted,  so  far  as  it  affects  the 
work  of  a  female  in  a  laundry.  That  it 
does  not  conflict  with  any  provisions  of 
the  state  Constitution  Is  settled  by  the  de- 
cision of  the  supreme  court  of  the  state. 
The  contentions  of  the  defendant,  now  plain- 
tiff in  error,  are  thus  stated  in  his  brief: 

"(1)  Because  the  statute  attempts  to 
prevent  persons  *ui  juria  from  making  their 
own  contracts,  end  thus  violates  the  pro- 
visions of  the  14th  Amendment,  as  follows: 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  Im- 
munities of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  proc- 
ess of  law;  nor  deny  to  any  person  within 
-Its  jurisdiction  the  equal  protection  of  the 
3  laws.' 

*  *"(Z)  Because  the  statute  does  not  apply 
equally  to  all  persons  similarly  situated, 
and  is  class  legislation. 

"(3)  The  statute  is  not  a  valid  exercise 
of  the  police  power.  The  kinds  of  work 
prescribed  are  not  unlawful,  nor  are  they 
declared  to  be  immoral  or  dangerous  to  the 
public  health;  nor  can  such  a  law  be  sus- 
tained on  the  ground  that  it  Is  designed  to 
protect  women  on  account  of  their  sex. 
There  is  no  necessary  or  reasonable  connec- 
tion between  the  limitation  prescribed  by 
the   act  and   the   public   health,   safety,   or 

It  is  the  law  of  Oregon  that  women, wheth- 
er married  or  single,  have  equal  contractual 
and  personal  rights  with  men.  As  aaid  by 
Chief  Justice  Wolverton,  in  First  Nat. 
Bank  v.  Leonard,  30  Or.  390,  398,  69  Pac 
B73,  874,  after  a  review  of  the  various 
statutes  of  the  state  upon  the  subject: 

"We  may  therefore  say  with  perfect  con- 
fidence that,  with  these  three  sections  upon 
the  statute  book,  the  wife  can  deal,  not  only 
with  her  separate  property,  acquired  from 


whatever  source,  In  the  same  nuUmsa  as 
her  husband  can  with  property  belonging 
to  him,  but  that  she  may  make  contracts 
and  incur  liabilities,  and  the  same  may  be 
enforced  against  her,  the  same  as  if  she 
were  a  /erne  sole.  There  is  now  no  resid- 
uum of  civil  disability  resting  upon  her 
which  Is  not  recognized  as  existing  against 
the  husband.  The  current  runs  steadily 
and  strongly  in  the  direction  of  the  emanci- 
pation of  the  wife,  and  the  policy,  as 
disclosed  by  all  recent  legislation  upon  the 
subject  in  this  state,  is  to  place  her  upon 
the  same  footing  as  if  she  were  a  feme  sole, 
not  only  with  respect  to  her  separate  prop- 
erty, but  as  it  affects  her  right  to  make 
binding  contracts;  and  the  most  natural 
corollary  to  the  situation  is  that  the  reme- 
dies for  the  enforcement  of  liabilities  in- 
curred are  made  coextensive  and  coequal 
with  such  enlarged  conditions." 

It  thus  appears  that,  putting  to  one  tide 
the  elective  franchise,  In  the  matter  of  per- 
sonal and  contractual  rights  they  stand  on 
the  same  plane  as  the  other  sax.  Their 
rights  in  these  respects  can  no  mora  be 
infringed  than  the  equal  rights  of  their 
brothers.  We  held  in  Locbner  v.  New  York1#) 
198  U.  a  46,  40  It  ed.  937,  26  Sup,  Ctj 
Bep.  S39,  that -a  law  providing  that  so* 
laborer  shall  be  required  or  permitted  to 
work  in  bakeries  more  than  sixty  hours  in 
a  week  or  ten  hours  in  a  day  was  not  as 
to  men  a  legitimate  exercise  of  the  police 
power  of  the  state,  but  an  unreasonable, 
unnecessary,  and  arbitrary  Interference  with 
the  right  and  liberty  of  the  Individual  to 
contract  in  relation  to  his  labor,  and  as 
such  was  in  conflict  with,  and  void  under, 
the  Federal  Constitution.  That  decision  is 
invoked  by  plaintiff  in  error  as  decisive  of 
the  question  before  us.  But  this  assumes 
that  the  difference  between  the  sexes  does 
not  justify  a  different  rule  respecting  a  re- 
striction of  the  hours  of  labor. 

In  patent  cases  counsel  are  apt  to  open 
the  argument  with  a  discussion  of  the  state 
of  the  art.  It  may  not  be  amiss,  in  the 
present  case,  before  examining  the  consti- 
tutional question,  to  notice  the  course  of 
legislation,  as  well  as  expressions  of  opinion 
from  other  than  judicial  sources.  In  the 
brief  filed  by  Mr.  Louis  D.  Brandeis  for 
the  defendant  is  error  Is  a  very  copious 
collection  of  all  these  matters,  an  epitome 
of  which  is  found  in  the  margin. t 

tThe  following  legislation  of  the  states  im- 
poses restriction  in  some  form  or  another 
upon  the  hours  of  labor  that  may  be   re- 

Sired  of  women;  Massachusetts t  1874, 
v.  Laws  1902,  chap.  108,  |  24;  Rhode  Is- 
land: 188S,  Acts  and  Resolves  1902,  chap. 
BM,  p.  73 j  Louisiana:  1880,  Rev.  Laws 
1904,  voL  1,  |  4,  p.  989;  Connecticut:   18ST, 
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•  'While  there  hive  been  but  few  decisions 
bearing  directly  upon  the  question,  the  fol- 
lowing sustain  the  constitutionality  of  such 
legislation:  Com.  v.  Hamilton  Mfg.  Co.  120 
Mass,  383;  Wenham  v.  State,  66  Neb.  394, 
400,  WO,  58  L.R.A.  825,  91  N.  W.  421  f 
State  t.  Buchanan,  20  Wash.  002,  S9  LJLA. 
842,  92  Am.  St.  Rep.  930,  TO  Pao.  52;  Com. 
v.  Beattv,  15  Pa.  Super.  Ct  S,  17;  against 
them  is  the  ease  of  Ritchie  t.  People,  15S 
HI.  98,  29  L.R.A.  79,  40  Am.  St  Rep.  315, 
40  N.  E.  454. 

The  legislation  and  opinions  referred  to 
in  the  margin  may  not  be,  technically 
speaking,  authorities,  and  in  them  is  little 
or  no  discussion  of  the  constitutional  ques- 
tion presented  to  us  for  determination,  yet 
they  are  significant  of  a  widespread  belief 
that  woman's  physical  structure,  and  the 
functions  she  performs  In  consequence  there- 
of, justify  special  legislation  restricting  or 
qualifying  the  conditions  under  which  she 
should  be  permitted  to  toil.  Constitutional 
questions,  It  is  true,  are  not  settled  by  even 
a  consensus  of  present  public  opinion,  for  It 
is  the  peculiar  value  of  a  written  constitu- 
tion that  It  places  in  unchanging  form  lim- 
itations upon  legislative  action,  and  thus 
gives  a  permanence  and  stability  to  popular 
government  which  otherwise  would  be  lack- 
ing.  At  the  same  time,  when  a  question  of 
•J  fast  Is  debated  and  debatable,  and  the  ex- 

*  tent  to 'which  a  special  constitutional  lim- 
itation goes  is  affected  by  the  truth  in  re- 
spect to  that  fact,  a  widespread  and  long- 
continued  belief  concerning  it  Is  worthy  of 
consideration.  We  take  judicial  cognizance 
of  all  matters  of  general  knowledge. 


It  is  undoubtedly  true,  as  more  than 
once  declared  by  this  court,  that  the  general 
right  to  contract  in  relation  to  one's  busi- 
ness Is  part  of  the  liberty  of  the  individual, 
protected  by  the  14th  Amendment  to  the 
Federal  Constitution;  yet  it  is  equally  well 
settled  that  this  liberty  is  not  absolute  and 
extending  to  all  contracts,  and  that  a  state 
may,  without  conflicting  with  the  provisions 
of  tile  14th  Amendment,  restrict  in  many 
respects  the  individual's  power  of  contract. 
Without  stopping  to  discuss  at  length  the 
extent  to  which  a  state  may  act  in  this  re- 
spect, we  refer  to  the  following  cases  In 
which  the  question  has  been  considered  i 
Allgeyer  v.  Louisiana,  105  U.  8.  578,  41 
L.  ed.  832,  17  Sup.  Ct  Rep.  427;  Holden  v. 
Hardy,  109  U.  S.  360,  42  L.  ed.  780,  18  Sup. 
Ct  Rep.  383;  Loohner  v.  New  York,  supra. 

That  woman's  physical  structure  and  the 
performance  of  maternal  functions  place  her 
at  a  disadvantage  in  the  struggle  for  sub- 
sistence is  obvious.  This  Is  especially  true 
when  the  burdens  of  motherhood  are  upon 
her.  Even  when  they  are  not,  bj  abundant 
testimony  of  the  medical  fraternity  continu- 
ance for  a  long  time  on  her  feet  nt  work,  re- 
peating this  from  day  to  day,  tends  to  injuri- 
ous effects  upon  the  body,  and,  as  healthy 
mothers  are  essential  to  vigorous  offspring, 
the  physical  well-being  of  woman  becomes  an 
object  of  public  Interest  and  care  In  order  to 
preserve  the  strength  and  vigor  of  the  race. 

Still  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent 
upon  man.  He  established  his  control  at 
the   outset  by  superior  physical  strength. 


Gen.  Stat  Revision  1S02,  f  4091;  Maine: 
1887.  Rev.  Stat.  1903,  chap.  40,  f  48;  New 
Hampshire:  1887,  Laws  1007,  chap.  94,  p. 
95;  Maryland:  1888,  Pub.  Gen.  Laws  1903, 
art.  100,  g  1;  Virginia:  1890,  Code  1904, 
title  CIA,  chap.  17SA,  |  30575;  Pennsylva- 
nia: 1897,  Laws  1B0G,  No.  226,  p.  362;  New 
York:  1899,  Laws  1907,  chap.  507,  E  77, 
subdlv.  3,  p.  1078;  Nebraska:  1899,  Comp. 
Stat  1905,  I  7966,  p.  1986;  Washington: 
Stat.  1901,  chap.  68,  f  1,  p.  118;  Colorado: 
Acta  1903,  chap.  138,  g  3,  p.  310;  New  Jer- 
sey: 1892,  Gen.  Stat.  1890,  p.  2350,  |g  60, 
67;  Oklahoma:  1890,  Rev.  Stat  1903,  chap. 
26,  art  63,  !  729;  North  Dakota:  1877, 
Rev.  Code  1805,  g  9440;  South  Dakota: 
1877,  Rev.  Code  (Penal  Code  g  704),  p. 
1185;  Wisconsin:  1807,  Code  1898,  !  1728; 
South  Carolina:     Acts  1907,  No.  233. 

In  foreign  legislation  Mr.  Brandeis  calls 
attention  to  these  statutes:  Great  Britain, 
1844:  Law  1901,  1  Edw.  VII.  chap.  22. 
France,  1848 :  Act  Nov.  2,  1892,  and  March 
30,  1900.  Switzerland,  Canton  of  Glarus, 
1848:  Federal  Law  1877,  art  2,  |  1.  Aus- 
tria, 1855;  Acts  1897,  art  96a,  |g  1-3.  Hol- 
land, 1889;  art  5, 1  1.    Itaby, 

art.  7.    Germany,  Laws  1891. 


Then  follow  extracts  from  over  ninety  re- 
ports of  committees,  bureaus  of  statistics, 
commissioners  of  hygiene,  inspectors  of  fac- 
tories, both  in  this  country  and  in  Europe, 
to  the  effect  that  long  hours  of  labor  are 
dangerous  for  women,  primarily  because  of 
their  special  physical  organization.  The 
matter  is  discussed  in  these  reports  in  dif- 
ferent aspects,  but  all  agree  as  to  the  dan- 
ger. It  would,  of  course,  take  too  much 
space  to  give  these  reports  in  detail.  Fol- 
lowing them  are  extracts  from  similar  re- 
Krte  discussing  the  general  benefits  of  short 
nrs  from  an  economic  aspect  of  the  ques- 
tion. In  many  of  these  reports  individual 
instances  are  given  tending  to  support  the 
general  conclusion.  Perhaps  the  general 
scope  and  character  of  all  these  reports  may 
be  summed  up  iu  what  an  inspector  for  Han- 
over says:  "The  reasons  for  the  reduction 
of  the  working  day  to  ten  hours — (a)  the 
physical  organization  of  women,  (b)  her 
maternal  functions,  (c)  the  rearing  and 
education  of  the  children,   (d)   the  maintc- 
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uirl  this  control  In  various  forma,  with 
diminishing  intensity,  haa  continued  to  the 
present.  Aa  minora,  though  not  to  the  same 
extent,  she  baa  been  looked  upon  In  the 
courts  u  needing  eapeeial  care  that  Iwr 
rights  may  be  preserved.  Education  was 
long  denied  her,  and  while  now  the  doors  of 
the  schoolroom  are  opened  and  her  oppor- 
tunities for  acquiring  knowledge  are  great, 
•  yet  even  with  that  and  the 'consequent  In- 
crease of  capacity  for  business  affairs  it  is 
still  true  that  in  the  struggle  for  subsis- 
tence she  ia  not  an  equal  competitor  with 
her  brother.  Though  limitations  upon  per- 
sonal and  contractual  rights  may  be  re- 
moved by  legislation,  there  ia  that  in  her 
deposition  and  habits  of  life  which  will 
operate  againat  a  full  assertion  of  those 
rights.  She  will  still  be  where  some  legis- 
lation to  protect  her  seems  necessary  to  se- 
cure a  real  equality  of  right  Doubtless 
there  are  individual  exceptions,  and  there 
are  many  respects  in  which  ahe  haa  an  ad- 
vantage over  him;  but  looking  at  It  from 
the  viewpoint  of  the  effort  to  maintain  an 
Independent  position  In  life,  she  is  not  upon 
an  equality.  Differentiated  by  these  mat- 
ters from  the  other  sex,  ahe  Is  properly 
placed  in  a  class  by  herself,  and  legislation 
designed  for  her  protection  may  be  sus- 
tained, even  when  like  legislation  is  not 
necessary  for  men,  and  could  not  be  sus- 
tained. It  ia  impossible  to  dose  one's  eyes 
to  the  fact  that  she  still  looks  to  her  broth- 
er and  depends  upon  him.  Even  though  all 
restrictions  on  political,  personal,  and  con- 
tractual rights  were  taken  away,  and  ahe 
stood,  so  far  as  statutes  are  concerned, 
upon  an  absolutely  equal  plane  with  him,  it 
would  still  be  true  that  she  is  so  constituted 
that  she  will  rest  upon  and  look  to  him  for 
protection!  that  her  physical  structure  and 


a  proper  discharge  of  bsr  maternal  func- 
tions— having  in  view  not  merely  her  own 
health,  but  the  well-being  of  the  race— jus- 
tify legislation  to  protect  her  from  the 
greed  aa  well  as  the  passion  of  man.  The 
limitations  which  this  statute  places  upon 
her  contractual  powers,  upon  her  right  in 
agree  with  her  employer  as  to  the  time  she 
shall  labor,  are  not  imposed  solely  for  her 
benefit,  but  also  largely  for  the  benefit  of  all. 
Many  words  cannot  make  this  plainer.  The 
two  sexes  differ  in  structure  of  body,  in  the 
functions  to  be  performed  by  each,  in  the 
amount  of  physical  strength,  in  the  capaci- 
ty for  long  continued  labor,  particularly 
when  done  standing,  the  influence  of  vigor- 
ous health  upon  the  future  well-being  of 
the  race,  the  self-reliance  which  enables  one 
to  assert  full  rights,  and  in  the  capacity  to  n 
maintain  the  struggle  for  subsistence.  ThisJJ 
difference 'Justifies  a  difference  in  legisla-* 
tion,  and  upholds  that  which  is  designed  to 
compensate  for  some  of  the  burdens  which 
rest  upon  her. 

We  have  not  referred  In  this  discussion 
to  the  denial  of  the  elective  franchise  in 
the  state  of  Oregon,  for  while  that  may  dis- 
close a  lack  of  political  equality  in  all 
things  with  her  brother,  that  la  not  of  itself 
decisive.  The  reason  runs  deeper,  and  rests 
in  the  inherent  difference  between  the  two 
sexes,  and  in  the  different  functions  in  life 
which  they  perform. 

For  these  reasons,  and  without  questioning 
In  any  respect  the  decision  in  Lochner  v. 
New  York,  we  are  of  the  opinion  that  it 
cannot  be  adjudged  that  the  act  in  question 
is  in  conflict  with  the  Federal  Constitution, 
so  far  aa  It  respects  the  work  of  a  female 
in  a  laundry,  and  the  judgment  of  the  Su- 
preme Court  of  Oregon  is  affirmed. 
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Courts  — Jurisdiction  of  Federal  circuit 
court —  diverse  citizenship. 

1.  The  corporate  defendant  and  the  com- 
plaining stockholder  will  not  be  aligned  on 
the  same  side  of  the  controversy  for  the  pur- 

S)ee  of  determining  the  jurisdiction  of  a 
ederal  circuit  court,  Invoked  on  the  ground 
of  diverse  citizenship,  because  it  may  be 
for  the  financial  interests  of  the  corpora- 
tion that  the  suit  shall  succeed,  where  the 
corporation  unites  with  the  other  defend- 
ant in  resisting  the  claim  of  illegality  and 
fraud,  and  both  are  alleged  to  have  engaged 
in  the  same  illegal  and  fraudulent  conduct, 
and  the  injury  is  alleged  to  have  been  ac- 
complished by  their  joint  action. 
Courts  —  Jurisdiction  of  Federal  circuit 
court  — stockholder's  suit. 

2.  The  failure  of  a  complaining  stock- 
holder, in  an  action  by  him  against  the  cor- 
poration, to  bring  his  case  within  the 
terras  of  equity  rule  94,  while  Justifying 
the  dismissal  of  the  bill  for  want  of  equity, 
does  not  defeat  the  jurisdiction  of  the  Feder- 
al circuit  court  over  the  suit,  if  the  requisite 


Submitted  January  SO,  1908.     Decided  Feb- 
ruary 24,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  dis- 
missing a  bill  In  a  stockholder's  suit.  Af- 
firmed. 

See  same  case  below  on  demurrer,  IS3 
Fed.  408. 

The  facte  are  stated  in  the  opinion. 
Messrs.    Abram    J.    Rose,    George    H. 
Teaman,  Alfred  O.  Pettei,  and  Stephen  M. 
Yeaman  for  appellant. 

Mr.  Julius  F.  Worknm  for  appellees. 
« 

*  *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  appellant,  a  citizen  of  New  York, 
brought  this  suit  in  equity  in  the  supreme 
court  of  New  York  against  the  defendant 
railroad,  a  citizen  of  Minnesota,  and  the 
other  defendant,  its  president,  also  a  citi- 
zen of  Minnesota.  The  complaint  set  forth 
In  substance  the  following  facte  upon  which 
the  right  to  relief  was  claimed:  The  plain- 
tiff was  a  stockholder  in  the  defendant  rail- 

*  road  at  the  time  of   the   beginning  of  the 

*  suit   In   1008.     Whether  or  not  he   was   a 
stockholder  at   the   time  when   the  alleged 


wrongful  acts  were  committed  by  the  de- 
fendants does  not  appear  by  any  allegation 
in  the  complaint.  The  defendant  James  J. 
Hill  was  a  director  and  tbe  president  of  the 
other  defendant,  the  Great  Northern  Rail- 
way Company,  and  that  railroad  and  its 
board  of  directors  were  under  his  absolute 
control.  While  holding  these  offices  and 
exercising  this  control,  in  1900  and  1901, 
Hill  purchased,  or  caused  to  be  purchased 
for  his  use,  stock  of  the  Chicago,  Burling- 
ton, &  Quincy  Railroad  Company  of  the  par 
value  of  $26,000,000,  at  an  average  price  of 
$160  a  share.  This  purchase  was  made 
with  the  design  of  selling  the  stock  at  a 
higher  price  to  the  company  of  which  he 
was  a  director  and  president.  Subsequently, 
In  1901,  while  still  holding  his  offices  In 
the  Great  Northern  Railway  and  exercis- 
ing the  same  control  over  that  corporation, 
he  sold  to  It  a  large  amount  of  the  stock 
of  tbe  Chicago,  Burlington,  &  Quincy  Rail- 
road Company  owned  by  hint,  and  made  an 
unlawful  profit  of  (10,000,000  on  the  trans- 
action. Before  bringing  this  suit  tbe  plain- 
tiff demanded  of  the  Great  Northern  Rail- 
way Company  that  It  bring  suit  against 
Hill  to  compel  him  to  account  for  and  pay 
over  to  It  the  wrongful  profit  which  he  had 
obtained.  The  railroad  refused  to  comply 
with  this  demand,  and  thereupon  the  plain- 
tiff brought  this  suit  as  a  stockholder,  in  his 
own  behalf,  and  in  the  behalf  and  for  the 
benefit  of  other  stockholders  similarly  sit- 
uated. The  prayer  was  that  Hill  should 
account  for  his  profit  and  pay  It  to  the 
Great  Northern  Railway  Company  with  In- 
terest, and  for  general  relief.  On  the  de- 
fendants' petition  the  case  was  removed  to 
the  United  States  circuit  court  for  the  south- 
ern district  of  New  York,  on  the  ground  of 
diversity  of  citizenship  of  the  plaintiff  and 
the  defendants.  In  that  court  the  plaintiff 
was  ordered  to  "replead  the  complaint  here- 
in according  to  the  forms  and  practice  pre- 
vailing in  equity."  This  was  done  on  No- 
vember 9,  1900.  The  new  complaint  set 
forth  the  facte  in  greater  detail  and  with 
some  variations,  but  its  substance  and  effect® 
wss>similar  to  that  of  the  first  complaint.* 
The  complaint  did  not  conform  to  the  re- 
quirements of  the  94th  equity  rule,  relat- 
ing to  suits  of  this  nature,  in  that  it  failed 
to  allege  that  the  plaintiff  was  a  sharehold- 
er at  the  time  of  the  transactions  of 
which  he  complains,  or  that  his  shares 
had  devolved  on  him  since  by  opera- 
tion of  law,  or  that  the  suit  was  not  collu- 
sive, or  the  particulars  of  bis  efforts  to  pro- 
cure action  by  the  corporation  defendant. 
The  defendants  then  demurred  separately 
to  the  bill,  and  the  defendant  Hill  sub- 
joined to  his  demurrer  an  affidavit  denying 
every  allegation  in  It  tending  to  show  wrong- 
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fnl  eonduct  on  his  part.  Thereafter  foe 
plaintiff  moved  to  remand  the  cause  to  the 
■tote  court  on  the  ground  that  the  circuit 
court  was  without  jurisdiction  over  it.  This 
motion  was  denied.  The  demurrer  was  sus- 
tained and  the  bill  dismissed.  The  correct- 
ness of  the  ruling  on  the  demurrer  and 
the  dismissal  is  not  before  us.  The 
case  comes  here  on  direct  appeal  from 
the  circuit  court  on  the  question  of  juris- 
diction alone,  certified  in  the  following 
terms:  "Now,  therefore,  the  court  hereby 
certifies  to  ths  Supreme  Court  of  the  Unit- 
ed States  the  question  of  jurisdiction  which 
has  arisen  upon  the  aforesaid  motion  to  re- 
mand and  the  demurrers  to  the  complaint, 
to  wit:  Whether  or  not  the  complainant's 
amended  bill  of  complaint  showed  that  there 
was  such  diversity  of  citizenship  between 
the  party  complainant  and  the  parties  de- 
fendants in  this  cause  as  would  be  sufficient, 
under  the  provisions  of  the  United  States 
Revised  Statutes,  to  confer  jurisdiction  upon 
the  United  States  circuit  court  for  the  south- 
ern district  of  New  York  of  this  cause,  and 
whether  this  cause,  as  brought  in  the 
preme  court  of  the  state  of  New  York,  was 
one  over  which  this  court  would  have  had 
original  jurisdiction,  and  was  therefore 
movable  into  this  court." 

We  consider  nothing  but  the  question  of 
jurisdiction,  and  express  no  opinion  upon 
the  decision  upon  the  demurrer,  which  is 
not  properly  here.  Schunk  v.  Hollne,  M.  & 
8.  Co.  147  U.  S.  600,  37  L.  ed.  2S5,  13  Sup. 
Ct.  Rep.  416;  Smith  v.  McKay,  161  U.  S. 
356,  40  L.  ed.  731,  16  Sup.  Ct.  Rep.  490; 
Mexican  C.  R.  Co.  v.  Eekman,  187  U.  S. 

g*29,  47  L.  ed.  245,  23  Sup.  Ct.  Rep.  211; 

•  Eennessy  T.'Richardson  Drug  Co.  189  U.  S. 
25,  47  L.  ed.  697,  23  Sup.  Ct.  Rep.  532; 
Chicago  v.  Mills,  204  U.  S.  321,  fil  L.  ed. 
6(14,  27  Sup.  Ct  Rep.  286. 

The  cause  was  removable  to  the  circuit 
court  by  the  defendants  if  it  was 
which  that  court  was  given  jurisdiction.  25 
Stat  at  L.  434,  chap.  866,  U.  S.  Comp.  Stat. 
1001,  p.  608 ;  Mexican  Nat.  R.  Co.  v.  David- 
son, 157  U.  8.  201,  39  L.  ed.  672,  15  Sup.  Ct. 
Rep.  583;  Madisonville  Traction  Co.  v.  St. 
Bernard  Mln.  Co.  196  U.  S.  236, 40  L.  ed.  462, 
26  Sup.  Ct.  Rep.  261.  The  only  ground  of 
original  jurisdiction  or  of  removal  was  that 
the  suit  was  a  controversy  between  citizens 
of  different  states.  In  that  case  Congress 
a  given  the  circuit  court  jurisdiction 


it,  with  certain  limitations  not  material 
here.  26  Stat,  at  L.  434,  chap.  886,  U 
Comp.  Stat.  1901,  p.  608.  The  plaintiff 
tends  that  the  circuit  court  was  without 
jurisdiction  of  the  cause,  and  should  there- 
fore have  remanded  it  to  the  state  court,  j 
tor  two  reason*:  First,  because,  upon  aj 
proper  alignment  of  the  parties,  there  was 


not  a  controversy  between  citizens  of  differ- 
ent state*.  Second,  because  the  cause  of  ac- 
tion, as  disclosed  by  the  pleadings,  showed 
that  ths  circuit  court  had  no  jurisdiction 
over  the  subject-matter.  These  reasons  are 
entirely  independent  of  each  other  and  require 
separate  consideration.  First,  was  there  a 
controversy  between  citizens  of  different 
state*  t  As  the  parties  were  arranged  by 
the  plaintiff  himself,  on  the  face  of  the  rec- 
ord there  was  a  diversity  of  citizenship. 
The  plaintiff  was  a  citizen  of  New  York  and 
the  two  defendants  were  citizens  of  Minne- 
sota. But  the  plaintiff  insists  that,  by  look- 
mg  through  ths  superficial  aspects  of  ths 
controversy  to  it*  real  substance,  it  is  seen 
that  the  railway  company's  Interest  is  ad- 
that  of  the  other  defendant,  and 
as  that  of  the  plaintiff,  and  that 
therefore,  for  the  purpose  of  determining  the 
jurisdiction,  the  defendant  railroad  should 
be  regarded  as  a  plaintiff.  If  this  should  bo 
done  there  would  be  a  citizen  of  Minnesota, 
a  plaintiff,  and  another  citizen  of  Minnesota, 
a  defendant,  and  the  diversity  of  citizen- 
ship which  is  indispensable  to  the  jurisdic- 
tion of  the  circuit  court  would  no  longer 
exist.  Let  it  be  assumed  for  the  purposes  of 
this  decision  that  the  court  may  disregard 
the  arrangement  of  parties  made  by  the 
pleader,  and  align  them  upon  the  side  where 
their  Interest  in  and  attitude  to  the  con- eg 
troversy "really  place  them,  and  then  may* 
determine  the  jurisdictional  question  in 
view  of  this  alignment.  Removal  Cases, 
100  U.  S.  467,  25  L.  ed.  593;  Pacific  R.  Co. 
v.  Kstchum,  101  U.  S.  289,  26  L.  ed.  932; 
Harter  Twp.  v.  Kemochan,  108  U.  S.  582, 
686,  26  L.  ed.  411,  412;  Wilson  V.  Oswego 
Twp.  151  U.  S.  56,  63,  38  L.  ed.  70,  78,  14 
Sup.  Ct  Rep.  260;  Merchants'  Cotton  Press 
Storage  Co.  v.  Insurance  Co.  of  N.  A.  161 
U.  S.  368,  385,  38  L.  ed.  106,  204,  4  Inter*. 
Com.  Rep.  499,  14  Sup.  Ct  Rep.  367;  Even 
v.  Watson,  166  U.  S.  627,  532,  39  L.  ed. 
520,  622,  16  Sup.  Ct  Rep.  430.  If  this  rule 
should  be  applied  it  would  leave  the  parties 
here  where  the  pleader  has  arranged  them. 
It  would  doubtless  be  for  the  financial  in- 
terests of  the  defendant  railroad  that  the 
plaintiff  should  prevail.  But  that  is  not 
enough.  Both  defendants  unite,  as  suffi- 
ciently appears  by  the  petition  and  other 
proceedings,  in  resisting  the  plaintiff's  claim 
of  illegality  and  fraud.  They  are  alleged  to 
have  engaged  in  the  same  illegal  and  fraudu- 
lent conduct,  and  the  injury  is  alleged  to 
have  been  accomplished  by  their  joint  ac- 
tion. The  plaintiff's  controversy  is  with 
both,  and  both  are  rightfully  and  necessarily 
made  defendants,  and  neither  can,  for  juris- 
dictional purposes,  be  regarded  otherwise 
than  as  a  defendant  Davenport  ».  Down, 
18  Wall.  626,  21  L.  ed.  938;  Central  B,  Co. 
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T.  Mills,  118  U.  S.  249,  23  L.  ed.  940,  6 
Sap.  Ct  Rep.  458  5  But  Tennessee,  V.  ft  G. 
R.  Co.  v.  Grayson,  119  U.  S.  240,  30  L.  ed. 
882,  7  Sup.  Ct  Rep.  190;  Doctor  v.  Burling- 
ton, 106  U.  S.  679,  49  L.  ed.  600,  25  Sup. 
Ct  Rep.  356;  Groel  v.  United  Electric  Co. 
132  Fed.  2S2;  and  see  Chicago  v.  Mills, 
supra.  The  cue  of  Doctor  t.  Harrington 
la  precisely  in  point  on  this  branch  ol  tbe 
ease,  and  ii  conclusive.  In  that  case  the 
plaintiffs,  stockholders  In  a  corporation, 
brought  an  action  in  the  circuit  court  against 
the  corporation  and  Harrington,  another 
stockholder,  "who  directed  the  management 
of  the  affairs  of  the  corporation,  dictated 
its  policy,  and  selected  its  directors.''  It 
was  alleged  that  Harrington  fraudulently 
caused  the  corporation  to  make  its  promis- 
sory note  without  consideration,  obtained 
a  judgment  on  the  note,  and  sold,  on  execu- 
tion, for  much  less  than  their  real  value,  the 
assets  of  the  corporation  to  persons  acting 
for  his  benefit.  On  the  face  of  ths  pleadings 
there  was  the  necessary  diversity  of  citizen- 
ship, but  it  was  insisted  that  the  corpora- 
tion, because  its  interests  was  the  same  as 
n  that  of  ths  plaintiff,  should  be  regarded  as  a 
?  plaintiff.  "The  court  below  so  aligned  the 
corporation  defendant,  and,  as  that  de- 
stroyed tbe  diversity  of  citizenship,  dismissed 
the  suit  for  want  of  jurisdiction.  This  court 
reversed  the  decree,  saying,  p.  EST:  "The 
ultimata  interest  of  the  corporation  made  de- 
fendant may  be  the  same  aa  that  of  the 
stockholder  made  plaintiff,  but  the  corpora- 
tion may  be  under  a  control  antagonistic  to 
him,  and  made  to  act  in  a  way  detrimental  to 
Us  rights.  In  other  words,  his  interests, 
and  the  interests  of  the  corporation,  may  be 
made  subservient  to  some  illegal  purpose. 
If  a  controversy  hence  arise,  and  the  other 
conditions  of  jurisdiction  exist,  It  nan  be 
litigated  in  a  Federal  court."  There  was 
therefore  in  the  case  at  bar  the  diversity  of 
citizenship  wblch  confers  Jurisdiction. 

Second.  Did  tbe  circuit  court  have  juris- 
diction of  the  subject-matter  of  the  litiga- 
tion! It  has  already  been  shown  that  the 
plaintiff  in  bis  petition,  did  not  bring  this 
ease  within  the  terms  of  the  94th  rule  in 
equity,  which  is  printed  in  the  margin. t  It 
may  be  noted  that  the  plaintiff  in  Doctor 
v.  Harrington  compiled  with  ths  require- 
ments of  tiie  rule.    It  is  argued  that  a  com- 


pliance with  that  rule  is  essential  to  the 
jurisdiction,  and  that  a  controversy  of  ths 
general  nature  contemplated  by  the  rule  is 
beyond  ths  jurisdiction  of  the  circuit  court 
unless  the  plaintiff  shows  ths  existence  of 
all  the  facts  which  the  rule  makes  indis- 
pensable to  bis  success  in  the  suit  But 
this  argument  overlooks  tbe  purpose  and 
nature  of  the  rule.  The  rule  simply  ex- 
presses ths  principles  which  this  court,  af- 
ter a  review  of  the  authorities,  had  declared 
in  Hawes  v.  Oakland  (Hawes  v.  ContraS 
Costa  Water  Co.)  104  U.  S.*460,  26  L.  ed.* 
827,  to  be  applicable  In  the  decision  of  a 
stockholder's  suit  of  the  kind  now  under 
consideration.  Neither  the  rule  nor  tbe  de- 
cision from  wblch  It  was  derived  deals  with 
the  question  of  the  jurisdiction  of  tbe  courts, 
but  only  prescribes  the  manner  in  which  ths 
jurisdiction  shall  be  exercised.  If  a  con- 
troversy of  this  general  nature  Is  brought  in 
the  circuit  court  and  the  necessary  diversity 
of  citizenship  exists,  but,  upon  the  pleadings 
or  the  proof,  ft  appears  that  the  plaintiff 
has  not  shown  a  case  within  the  decision  in 
Hawes  v.  Oakland,  or  the  rule  of  court  de- 
claratory of  that  decision,  the  bill  should  be 
dismissed  for  want  of  equity,  and  not  for 
want  of  jurisdiction.  The  dismissal  of  tbe 
bill  would  not  be  the  denial  but  ths  assertion 
and  exercise  of  jurisdiction.  So  it  was  that 
In  Hawes  v.  Oakland  the  demurrer  was  sus- 
tained and  the  bill  dismissed,  not  for  want 
of  jurisdiction,  but  ut  ths  words  of  the 
court  [p.  462) ,  "because  the  appellant  shows 
no  standing  In  a  court  of  equity, — no  right 
In  himself  to  prosecute  this  suit"  The 
earns  order  was  made  in  Huntington  v.  Pal- 
mer, 104  U.  8.  482,20  L.  ed.  833,  and  Quin- 
tj  v.  Steel,  120  U.  B.  241,  30  L.  ed.  624,  T 
Sup.  Ct  Rep.  020.  This  very  question  was 
considered  by  the  court  in  Illinois  C.  R.  Co. 
v.  Adams,  180  U.  S.,  when  it  said,  p.  34,  46 
L.  ed.  412,  21  Sup.  Ct  Rep.  253:  "Juris- 
diction is  the  right  to  put  the  wheels  of 
justice  in  motion  and  to  proceed  to  the  final 
determination  of  a  cause  upon  the  pleadings 
and  evidence.  It  exists  in  the  circuit  courts 
of  tbe  United  States  under  the  express  terms 
of  the  act  of  August  18,  1B88,  if  the  plain- 
tiff be  a  citizen  of  one  state,  the  defendant 
a  citizen  of  another.  If  the  amount  in  con- 
troversy exceed  82,000,  and  tbe  defendant  be 


t  Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation,  against  the  corpo- 
ration and  other  parties,  founded  on  rights 
which  may  properly  be  asserted  by  the  corpo- 
ration, must  be  verified  by  oath,  and  must 
contain  an  allegation  that  ths  plaintiff  was 
a  shareholder  at  the  time  of  tbe  transaction 
of  which  he  complains,  or  that  his  share 
had  devolved  on  him  sinM  by  operation  of 
Uwj  and  that  ths  suit  is  not  a  ooUusivs  one 


to  confer  on  a  court  of  the  United  States 
jurisdiction  of  a  case  of  which  it  would  not 
otherwise  have  cognizance.  It  must  also  set 
forth  with  particularity  the  efforts  of  the 
plaintiff  to  secure  such  action  as  he  desires 
on  the  part  of  tbe  managing  directors  or 
trustees,  and,  if  necessary,  of  ths  ■bars- 
holders,  and  ths  causes  of  bis  failure,  to  «*> 
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properly  Mired  with  process  within  the  dis- 
trict. Excepting  certain  quasi  jurisdiction- 
al facts,  necessary  to  be  averred  in  particu- 
lar cases,  and  immaterial  here,  these  are  the 
only  facta  required  to  vest  jurisdiction  of 
the  controversy  in  the  circuit  courts.  It 
may  undoubtedly  be  shown  in  defense  that 
plaintiff  has  no  right,  under  the  allegations 
of  his  bill  or  the  facts  of  the  case,  to  bring 
suit,  but  that  is  no  defect  of  jurisdiction, 
bnt  of  title.  It  is  as  much  so  as  if  it  were 
sought  to  dismiss  an  action  of  ejectment  for 
a  the  want  of  jurisdiction,  by  showing  that 
?the  plaintiff'had  no  title  to  the  land  in  con- 
troversy. At  common  law  neither  an  infant, 
an  Insane  person,  married  woman,  alien  ene- 
my, nor  person  having  no  interest  in  the 
cause  of  action,  can  maintain  a  suit  in  his 
or  hex  own  name;  bnt  it  never  would  be  con- 
tended that  the  court  would  not  have  juris- 
diction to  inquire  whether  such  disability 
in  fact  existed,  nor  that  the  case  could  be 
dismissed  on  motion  for  want  of  jurisdic- 
tion. The  right  to  bring  a  suit  Is  entirely 
distinguishable  from  the  right  to  prosecute 
the  particular  bill.  One  goes  to  the  main- 
tenance of  any  action;  the  other  to  the 
maintenance  of  the  particular  action.  Thus 
It  was  held  in  the  case  of  Smith  v.  McKay, 
181  U.  6.  355,  40  L.  ed.  731, 16  Sup.  Ct.  Rep. 
490,  and  Blythe  v.  Hinckley,  173  U.  S.  SOI,  43 
L.  ed.  783,  ID  Sup.  Ct.  Rep.  497,  that  it  was 
not  a  question  of  the  jurisdiction  of  the 
circuit  court  that  the  action  should  have 
been  brought  at  law  instead  of  in  equity. 
The  question  in  each  case  is  whether  the 
plaintiff  has  brought  himself  within  the 
language  of  the  jurisdictional  act,  whatever 
be  the  form  of  his  action,  or  whether  it  be 
at  law  or  in  equity.  The  objection  that 
plaintiff  has  failed  to  comply  with  the  B4th 
rub  may  be  raised  by  demurrer,  bnt  the  ad- 
mitted power  to  decide  this  question  is  also 
an  admission  that  the  court  has  jurisdiction 
of  the  case."  These  observations  may  not 
have  been  strictly  necessary  to  the  disposi- 
tion of  the  case,  but  they  declare  the  true 
purpose  and  effect  of  the  rule.  The  jurisdic- 
tion of  the  circuit  court  is  prescribed  by 
laws  enacted  by  Congress  jn  pursuance  of 
the  Constitution,  and  this  court  by  its  rules 
has  no  power  to  increase  or  diminish  the 
jurisdiction  thus  created,  though  it  may  reg- 
ulate its  exercise  in  any  manner  not  Incon- 
sistent with  the  laws  of  the  United  States. 
Congress  has  given  to  the  circuit  courts 
jurisdiction  of  all  suits  of  a  civil  nature 
{in  which  the  matter  in  dispute  is  of  a 
tain  value)  where  "there  shall  be  a  contro- 
versy between  citizens  of  different  states," — 
language  taken  from  that  part-  of  tike  Con- 
stitution which  defines  the  judicial  power. 
There  was  such  a  controversy  in  the  ease  at 


bar,  and  the  circuit  court  had  cognisance  of 


The  condemnation  of  land  by  a  railroad 
company  for  a  spur  track  will  not  be  held 
to  be  for  a  private  use,  and  therefore  for- 
bidden by  the  United  States  Constitution, 
14th  Amendment,  where  the  state  courts, 
in  effect,  have  held  that  the  use  was  public, 
on  evidence  tending  to  show  that  the  spur 
track  was  designed,  in  part,  for  the  storage 
of  ears  while  loading  and  unloading,  and  to 
relieve  the  congestion  of  business,  although 
the  motive  which  dictated  its  location  over 
the  land  in  question  was  to  reach  a  private 
industry,  which  contributed  to  the  cost. 


Argued  January  10,  13,  1008.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  denying  a  review  of  a  judgment 
of  the  Circuit  Court  of  Henry  County,  con- 
demning  land   for   railroad   purposes.     Af- 

Statement  by  Mr.  Justice  Moody:  • 

'This  is  a  writ  of  error  to  the  highest* 
court  of  the  State  of  Virginia.  The  defend- 
ant in  error  is  a  corporation  created  by  the 
state  of  Virginia  and  operating  a  railroad 
entirely  within  that  state.  Its  main  line 
runs  near  the  town  of  Martinsville,  and 
from  It  a  branch  line  runs  into  Martinsville 
and  there  ends.  The  railway  company  be- 
gan a  proceeding  in  a  circuit  court  of  that 
state  for  the  condemnation  of  land  belonging 
to  Miss  Sainton,  the  plaintiff  in  error,  for 
the  construction  of  a  appr  track,  which  waa 
alleged  to  be  needed  for  the  transaction  of 
its  business,  for  the  accommodation  of  the 
public  generally,  and  for  the  purpose  of 
reaching  the  factory  of  a  large  shipper,  the 
Rucker  ft  Witten  Tobacco  Company.  By 
pleadings  duly  filed  the  landowner  set  up 
the  defense  (infer  aUa)  that  the  proposed 
condemnation  was  not  for  a  public  use,  and 
was  therefore  contrary  to  the  Constitution 
and  laws  of  Virginia  and  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.    Testimony  waa  takes  on  this  lata* 
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before  the  judge  of  the  circuit  court,  who 

found  against  the  contention,  and  appointed 

commissioners    to     ascertain     the    damage 

5  caused  by  the  taking.     The   commissioners 

*  ascertained  the  amount  of  the  damages. 'The 
judge  confirmed  their  report,  and  ordered 
that,  upon  payment  of  the  damages,  a  fee 
simple  in  the  land  should  be  rested  in  the 
railway  company.  The  landowner  peti- 
tioned the  supreme  court  of  appeals  to  grant 
a  writ  of  error  to  review  the  judgment  of 
the  circuit  court.  The  petition  was  denied, 
and  a  writ  of  error  transferring  the  record 
to  this  court  was  allowed. 

The  uses  for  which  the  land  sought  to  be 
condemned  was  needed  are  described  fn  the 
testimony  of  the  superintendent  of  the  rail- 
road.   The  materia]  parts  of  it  follow: 

"The  Danville  ft  Western  comes  into  Mar- 
tinsville on  a  branch  spur  from  the  main 
line,  running  between  Danville  and  Stewart. 
This  spur  leaves  the  main  line  about  very 
nearly  half  a  mile  east  of  Martinsville.  It 
comes  into  Martinsville  and  ends  at  Frank- 
lin street  The  Danville  ft  Western  has  in 
the  town  of  Martinsville  this  main  line 
referred  to.  The  main  line  proper  runs  par- 
allel with  and  about  3  feet  from  the  plat- 
form of  the  freight  and  passenger  station. 
Parallel  to  this  track  there  is  another  track, 
about  IS  feet  between  the  centers  of  the  two 
tracks,  running  parallel  with  and  about  4 
or  S  feet  from  the  Alliance  warehouse.  Both 
of  those  tracks  are  spur  trades,  and  end  at 
Franklin  street.  The  company  also  has  a 
freight  and  passenger  station  and  platform, 
with  a  portion  of  the  platform  shedded. 
There  is  also  another  track,  designated  Tab- 
ernacle track.  This  track  is  several  hun- 
dred feet  east  of  this  freight  and  passenger 
station  referred  to,  and  is  parallel  with  the 
main  line.  This  track  will  hold  seven  box 
cars,  but  Is  quite  a  heavy  grade, — about  2 
feet  to  the  hundred  feet.  There  is  also  par- 
allel with  the  main  line  and  also  parallel 
with  this  Tabernacle  track  a  spur  track, 
which  is  designated  spur  track.  These  are 
all  the  tracks  that  the  company  has  in  the 
town  of  Martinsville,  except  a  track  known 
as  Lester's  siding.  This,  however,  is  a  pri- 
vate siding  and  is  fenced  in.  The  gate  is, 
as  a  rule,  locked,  and  the  company  can  use 
for  its  business  only  about  two  box-car 
lengths  on  the  outside  of  the  fence.  When 
I  took  charge  of  the  road  as  superintend- 
gent,  on  the  10th  day  of  September,  1903,  I 

*  was  very  much  Impressed  •with  the  congest- 
ed condition  of  things  In  Martinsville,  the 
danger  of  operating  the  yard,  and  was  es- 
pecially impressed  with  the  lack  of  team 
track  room ;  I  mean  by  that,  suitable  tracks 
on  which  solid  cars  loaded  with  freight  can 
be  placed,  such  freight  to  bo  unloaded  by 


to  place  empty  cars  on,  Into  which  shippers 
could  load  freight  from  their  teams.  I 
found  only  space  for  three  box  can, — I  mean 
by  that,  proper  and  suitable  space.  That' 
was  the  portion  of  the  track  described  as 
parallel  with  the  platform,  and  west  of  the 
station  building,  about  three  car  lengths. 
Being  impressed  with  the  danger  of  operat- 
ing this  yard,  soon  after  taking  charge  I 
gave  positive  instructions  that  the  track 
designated  as  Tabernacle  track  must  never 
be  used  for  storing  cars,  and  must  be  kept 
clear  and  used  only  to  pass  trains.  The 
track  was  built  and  intended  to  pass  trains, 
—that  is,  to  sidetrack  one  train  on  it  and 
let  the  other  pass.  On  account  of  the  in- 
crease of  the  business  at  Martinsville,  it  has 
been  necessary  to  change  these  instructions, 
and  we  have  been  forced  to  use  the  Taber- 
nacle track  on  which  to  place  team  track 
ears,  solid  car*  to  be  unloaded  by  consignees, 
...  In  order  to  get  out  of  Franklin 
street  I  selected  a  lower  route,  and  employed 
a  competent  engineer  to  lay  off  and  make 
plans  for  the  most  feasible  track,  to  obtain 
as  much  team  track  room  as  possible,  and  at 
the  same  time  to  reach  the  plant  of  the 
Rucker  ft  Wftten  Tobacco  Company,  f  was 
informed  that  this  plant  would  be  very  great- 
ly enlarged,  and  in  fact  the  entire  business 
of  this  concern  would  eventually  be  consol- 
idated at  Martinsville.  By  adopting  the 
route  proposed  we  would  not  only  reach  the 
plant  of  the  Rucker  ft  Witten  Tobacco  Com- 
pany and  thereby  secure  for  the  Danville  A 
Western  a  great  increase  in  business,  but 
we  would  also  greatly  enlarge  our  team 
track  facilities.  I  mean  by  that,  the  por- 
tion of  the  track  on  which  loaded  cars  would 
be  placed  to  be  unloaded  by  merchants  and 
others  in  Martinsville  doing  business  here. 
The  map  shows  that  about  SOO  feet  of  this 
proposed  track  is  level;  this  would  be  used 
entirely  for  the  public  This  SOO  feet  would 
store  about  16  or  IS  team  track  cars,  andi 
wlll*be  used  entirely  to  place  cars  on  for? 
the  general  public.  In  addition  to  that  we 
would  reach  the  Rucker  A  Witten  Tobacco 
Company's  plant,  and  we  would  thus  be  en- 
abled to  place  cars  for  that  concern  imme- 
diately at  the  factory  doors,  thus  relieving 
the  short  team  track  we  have  in  the  yard, 
and  also  doing  away  entirely  with  the  dan- 
ger of  using  this  Tabernacle  track  as  a  team 
track.  We  can  also  place  empty  cars  at 
the  Rucker  ft  Witten  Tobacco  Company's 
plant,  in  which  they  can  load  their  tobacco 
shipments.  This  will  also  greatly  relieve  us 
at  the  Station.  This  concern  has  within 
the  last  thirty  days  made  in  one  shipment 
14  solid  cars  of  manufactured  tobacco,  go- 
ing to  one  destination,  and  all  shipped  the 
same  day.  At  present  we  have  team  trade 
i  for  seven  cars  on  this  Tabernacle  aid- 


.Google 


HA2BST0N  t.  DANVILLE  ft  W.  H.  00. 


tag,  which,  I  hove  explained,  1b  on  *  grade 
of  about  2  feet  to  the  hundred  feet,  and, 
therefore,  very  dangerous  to  operate  and  to 
stand  ear*  on.  There  la  room  for  three  can 
west  of  the  station  building  between  the  sta- 
tion building  and  Franklin  street,  and  on 
thia  same  track  there  is  room  for  five  can 
to  be  placed  at  the  platform.  Theae  last 
five  cars  are,  aa  a  rule,  merchandise  ears 
that  oome  here  loaded  for  various  consignees, 
and  are  unloaded  by  the  station  force  into 
the  station  building.  Unloaded  freight  is 
placed  by  shippers  on  the  platform  and  is 
loaded  into  empty  care  standing  in  this  same 
five-oar  space.  In  order  to  meet  the  de- 
mand* of  the  business,  therefore,  it  Is  abso- 
lutely necessary  to  obtain  mora  and  better 
terminal  facilities  here.  We  wish  to  get 
away  from  the  danger  of  using  this  Taber- 
nacle track  as  a  team  track  aa  early  as  pos- 
sible. The  track  is  on  a  heavy  grade  and 
can  an  liable  to  get  loose  and  roll 
down  the  grade.  In  ease  one  of  these  can 
should  happen  to  get  loose  just  as  a  train 
was  approaching  Martinsville  a  serious  ac- 
cident would  result,  the  grade  is  so  heavy. 
Consignees  sometimes  attempt  to  move  can  a 
little  themselves,  and  are  not  able  to  hold 
them,  and  they  strike  the  others  on  the 
track,  and  they  have  invariably  been  do- 
railed.  We  have  in  the  last  sixty  days  had 
several  derailments  on  this  track.  I  will 
5  aay,  on  account  of  the  danger,  the  east  end 
t  of  the  track  is  protected'by  a  modern  safety 
switch,— derailing  switch.  When  the  ears 
strike  this  switch,  they  an  thrown  off  the 
track  on  the  ground.  That  damages  the 
can,  and  damages  the  track,  and  causes 
delay  and  expense  in  rerailing  them  again. 
To  give  some  idea  of  the  increase  of  busi- 
ness at  Martinsville,  I  will  state  that  the 
auditor  of  the  Danville  ft  Western  Company 
made  me  a  statement  for  November  and  De- 
cember, 1904,  as  compared  to  same  months 
last  year,  outbound  or  forwarded  business  in 
November,  1904, 

"Mr.  Staples:  Will  yon  file  that  report 
with  your  deposition  T 
"The  Witness:  Tes,  sir. 
"Answer  (continued)  :  Outbound  or  for- 
warded business  for  November,  1904,  as  com- 
pared with  same  month  1903,  shows  an  in- 
crease of  about  18%  per  cent.  The  inbound 
business  for  November,  1904,  compared  to 
same  month  last  year,  shows  an  increase  of 
about  89  per  cent.  The  outbound  business 
for  December,  1904,  as  compared  to  same 
month  1B03,  shows  an  increase  of  about 
16%  per  cent,  and  the  inbound  business  for 
December,  1904,  as  compared  to  same  month 
last  year,  shows  an  increase  of  about  100 
per  cent.  So,  in  order  to  at  all  handle  the 
business  with  safety  or  convenience  to  pa- 
trons it  is  absolutely  necessary  to  get  mora 


and  better  terminal  facilities.  In  order  to 
do  that,  we  have  located  what  we  think  to 
be  the  best  and  most  feasible  line  to  accom- 
plish the  two  objects, — get  the  terminal  fa- 
cilities, and  at  the  same  time  reach  the  plant 
of  the  Rucker  ft  Witten  Tobacco  Company. 

"Q.  Now,  Major,  will  there  be  access  along 
the  line  from  Fontaine  street  to  the  depot  of 
the  Danville  ft  Western  By.,  in  Martins- 
ville, for  the  purpose  of  reaching  the  can 
standing  upon  the  track! 

"A.  These  cars  will  be  standing  on  thia 
proposed  track,  not  at  the  station,  and  par- 
ties can  reach  such  can  with  ease  from  Fon- 
taine street.  It  is  also  proposed  to  have  an 
entrance  on  the  alley  near  the  Alliance  ware- 
bouse,  near  the  proposed  track. 

"Q.  Has  the  dry  of  Martinsville  grown 
very  much  in  ause  and  business  within  the 
last  year  or  two!  3 

•"A.  It  has  grown  very  much  in  business* 
over  our  line,  and  I  notice  thera  la  consid- 
erable building. 

"Q.  Well,  in  your  opinion,  Is  this  pro* 
posed  extension  of  your  track  recessary  for 
the  public  convenience  and  for  enabling  the 
railroad  to  meet  the  business  demands  of  the 
city  of  Martinsville  f 

"A.  It  is,  sir.  Thera  Is  another  fact  of 
public  interest  which  occurs  to  me  that 
probably  the  court  would  like  to  know.  The 
manufacturers,  or  parties  who  use  steam 
coal,  are  more  conveniently  located  to  the 
Danville  ft  Western  station  than  to  the  Nor- 
folk &  Western  station.  The  coal,  however, 
comes  into  Martinsville  over  the  Norfolk  ft 
Western.  The  manufacturers  are  vory  anx- 
ious to  handle  thia  coal  on  the  Danville  ft 
Western  tracks  on  account  of  saving  which 
there  would  be  In  drayage  and  on  account  of 
convenience.  We  have  an  understanding 
with  the  Norfolk  ft  Western  traffic  people 
that  we  will  switch  this  coal  to  our  tracks. 
It  is  not  practicable  now  to  do  this,  because 
we  have  no  track  room.  It  will  be  practica- 
ble if  this  proposed  road  is  built,  and  that 
Is  the  object  of  the  understanding. 

"Q.  Then  this  proposed  extension  will  be, 
or  will  it  not  be,  for  the  use  of  the  publio 
and  for  the  reception  and  delivery  of  con- 
signments by  your  railway  to  the  entire  pub- 
lic! 

"A.  It  will  be  for  the  use  of  the  public  In 
that  cars  loaded  with  car-load  shipments 
consigned  to  various  consignees  in  Martins- 
ville will  be  placed  on  these  tracks  to  be 
unloaded,  and  empty  can  will  be  placed  on 
these  tracks  to  be  loaded  by  ahippen. 

"Q.  Tou  mean  by  shippers,  shippers  gen- 
erally! 

"A.  Yes,  sir;  shippers  generally]  anybody 
who  wants  to  ship  a  car  load  of  freight  will 
get  his  oar  on  the  track." 

The  testimony  given  by  ot 
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did  not  materially  add  to  or  affect  this  evi- 
dence, though  the  other  testimony  and  the 
cross-examination  of  the  superintendent 
tended  to  show  that,  in  order  to  render  the 
g  general  public  use  of  the  spur  track  prac- 
g  ticable  and  convenient,  grading,  the  con- 
'  Struction  of 'retaining  walls,  and  the  im- 
provement and  change  of  grade  of  Fountain 
street  would  be  required.  It  waa  shown  that 
tike  tobacco  company  agreed,  in  writing,  to 
give  to  the  railway  company  a  part  of  the 
land  over  which  the  spur  track  was  to  be 
constructed,  and  to  pay  the  cost  of  the  re- 
mainder. The  railway  company,  on  the  oth- 
er hand,  agreed  to  continue  the  operation 
of  the  spur  track  as  long  as  the  tobacco  fac- 
tory waa  operated,  but  reserved  the  option 
to  abandon  the  (pur  track  in  case  the  fac- 
tory waa  abandoned  for  six  months.  In  that 
case  the  land  given  by  the  tobacco  company 
was  to  revert  to  it. 

Messrs.  Waller  K.  Staples,  Abram  P. 
Staples,  John  W.  Carter,  and  Hunt  &  Sta- 
ples for  plaintiff  in  error. 

Messrs.  George  E.  Hamilton  and  M.  J. 
Colbert  for  defendant  In  error. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  condemnation  of  land  in  this  case 
been  held  by  the  courts  of  Virginia  to  be 
thorixed  by  the  Constitution  and  laws  of 
that  state,  and  we  have  no  right  to  review 
that  aspect  of  the  decision.  The  law  of  Vir- 
ginia permits  no  exercise  of  the  right  of  em- 
inent domain  except  for  public  uses.  Falls- 
burg  Power  &  Mfg.  Co.  v.  Alexander,  101 
Va.  98,  61  L.R.A.  129,  99  Am.  St.  Rep.  855, 
•3  S.  E.  194;  Dice  v.  Sherman  (Va.)  59  S. 
E.  388.  Therefore  it  must  be  assumed  that 
this  taking  was  held  to  be  for  public  uses, 
although  there  was  no  specific  finding  of 
the  fact,  but  only  a  general  judgment  of 
condemnation.  The  plaintiff  in  error,  how- 
ever, insists  that  the  record  in  this  case, 
which  Includes  all  the  evidence,  shows,  un- 
mistakably, that  the  taking  was  for  private 
uses,  and  that  the  claim  by  the  railway  com- 
pany, that  the  spur  track  was  designed  in 
part  for  public  uses,  Is  no  better  than  a 
colorable  pretense.  We  assume  that,  if  the 
condemnation  was  for  private  uses,  it  is  for- 
bidden by  the  14th  Amendment    Missouri  P. 

_R.  Co.  v.  Nebraska,  164  U.  S.  403,  41  L.  ed. 

§489,  17  Sup,  Ct  Rep.  130;  Falbrook  Irrig. 

*  District  v.  Bradley,  164  U.  S.  112,  161,  41 
L.  ed.  369,  389,  17  Sup.  Ct.  Rep.  68;  Madi- 
sonville  Traction  Co.  v.  St  Bernard  Min.  Co. 
196  U.  S.  239,  851,  262,  260,  49  L.  ed.  462, 
467,  408,  471,  26  Sup.  Ct  Rep.  261;  Clark 
T.  Nash,  198  U.  8.  381,  369,  49  L.  ed.  1086, 
1088,  26  Sup.  Ct  Bap.  678;  Striokley  v.  j 


Highland  Boy  Gold  Min.  Co.  200  U.  S.  627, 
60  L.  ed.  681,  26  Sup.  Ct  Rep.  801. 

We  proceed  to  consider  whether  the  uses 
of  the  spur  track  for  which  the  land  was 
taken  were  private,  and  therefore  such  uses 
for  which  a  taking  by  the  right  of  eminent 
domain  is  forbidden  by  the  14th  Amend- 
ment The  courts  of  the  states,  whenever 
the  question  has  been  presented  to  them  for 
decision,  have,  without  exception,  held  that 
it  is  beyond  the  legislative  power  to  take, 
against  his  will,  the  property  of  one  and 
give  it  to  another  for  what  the  court  deems 
private  uses,  even  though  full  compensation 
for  the  taking  be  required.  But,  aa  has  been 
shown  by  a  discriminating  writer  (1  Lew- 
is, Em.  Dom.  2d  ed.  *  167),  the  decisions 
have  been  rested  on  different  grounds.  Soma 
cases  proceed  upon  the  express  and  some  on 
the  implied  prohibitions  of  state  Constitu- 
tions, and  some  on  the  vaguer  reasons  de- 
rived from  what  seems  to  the  judges  to  be 
the  spirit  of  the  Constitution  or  the  funda- 
mental principles  of  free  government  The 
rule  of  state  decision  is  clearly  established, 
and  we  have  no  occasion  here  to  consider  the 
varying  reasons  wbioh  have  influenced  its 
adoption.  But  when  we  come  to  inquire 
what  are  public  uses  for  which  the  right  of 
compulsory  taking  may  be  employed,  and 
what  are  private  uses  for  which  the  right  is 
forbidden,  we  find  no  agreement,  either  in 
reasoning  or  conclusion.  The  one  and  only 
principle  in  which  all  courts  seem  to  agree 
is  that  the  nature  of  the  uses,  whether  pub- 
lic or  private,  is  ultimately  a  judicial  ques- 
tion. The  determination  of  this  question 
by  the  courts  haa  been  influenced  in  the  dif- 
ferent states  by  considerations  touching  the 
resources,  the  capacity  of  the  soil,  the  rela- 
tive importance  of  industries  to  the  general 
public  welfare,  and  the  long-established 
methods  and  habits  of  the  people.  In  all 
these  respects  conditions  vary  so  much  in 
the  states  and  territories  of  the  Union  that 
different  results  might  well  be  expected. 
Some  cases  illustrative  of  the  tendency  ofK 
local  conditions  to  affect  the  judgment  ofg 
courts  are  Hays  v.  Risher,  32  Pa.  109;'Bos-» 
ton  ft  R.  Mill  Corp.  v.  Newman,  12  Pick. 
467,  23  Am.  Dec.  622  (Conf.  Lowell  v.  Bos- 
ton, 111  Mass.  464,  16  Am.  Rap.  89) ;  Tur- 
ner v.  Nye.  164  Mass.  679,  14  L.R.A.  487, 
28  N.  E.  1048;  Ex  parte  Bacot,  30  S.  C. 
126,  16  L.R.A.  686,  16  8.  E.  204;  Dayton 
Gold  &  S.  Min.  Co.  v.  Seawell,  11  Nev.  394; 
Hand  Gold  Min.  Co.  v.  Parker,  69  Ga.  419; 
Head  v.  Amoskeag  Mfg.  Co.  113  U.  S.  9, 
L.  ed.  889,  6  Sup.  Ct  Rep.  441 ;  Clark 
Nash,  198  U.  S.  361,  49  L.  ed.  1086,  26 
Sup.  Ct  Rep.  676;  Striokley  v.  Highland 
Boy  Gold  Min.  Co.  supra;  Otis  Co.  v.  Lud- 
low Mfg.  Co.  201  U.  8.  140,  50  L.  ed.  696, 
28  Sup.  Ct  Rep.  863.     The  propriety  at 
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keeping  in  view  by  this  court,  while  enfor- 
cing the  14th  Amendment,  the  diversity  of 
loo*]  conditions,  and  of  regarding  with  great 
respect  the  judgments  of  the  state  ooiirta 
upon  what  should  be  deemed  public  use*  in 
that  state,  is  expressed,  justified,  and  acted 
noon  in  Falbrook  Irrig.  District  v.  Bradley; 
Clark  t.  Nash;  and  Strickley  t.  Highland 
Boy  Gold  Min.  Co.,— ubi  supra.  What  waa 
said  in  these  cases  need  not  be  repeated  here. 
No  ease  is  recalled  where  this  court  has  con- 
demned, aa  a  violation  of  the  14th  Amend- 
ment, a  taking  upheld  by  the  state  court  aa 
a  taking  for  public  uses  in  conformity  with 
Its  laws.  In  Missouri  P.  R  Co.  v.  Nebras- 
ka, ubi  supra,  it  was  pointed  out  (p.  410) 
that  the  taking  in  that  case  was  not  held 
by  the  state  court  to  be  for  public  uses.  We 
must  not  be  understood  as  saying  that  cases 
may  not  arise  where  this  court  would  decline 
to  follow  the  state  court*  in  their  determi- 
nation of  the  uses  for  which  land  could  be 
taken  by  the  right  of  eminent  domain.  The 
eases  cited,  however,  show  how  greatly  we 
have  deferred  to  the  opinions  of  the  state 
courts  on  this  subject,  which  so  closely  con- 
cerns the  welfare  of  their  people.  We  have 
found  nothing  In  the  Federal  Constitution 
which  prevents  the  condemnation  by  one  per- 
son for  his  individual  use  of  a  right  of  way 
over  the  land  of  another  for  the  construc- 
tion of  an  irrigation  ditch ;  of  a  right  of  way 
over  the  land  of  another  for  an  aSrial  buck- 
et line;  or  of  the  right  to  flow  the  land  of 
another  by  the  erection  of  a  dam.  It  re- 
mains for  the  future  to  disclose  what  cases,  if 
any,  of  taking  for  uses  which  ths  state  Consti- 
tution, law,  and  court  approve  will  be  held  to 
nhe  forbidden  by  the  14th  Amendment  to  the 
g  Constitution  of  the  United  States. 
*  'Entering  upon  the  consideration  of  the 
case  at  bar  In  the  spirit  of  our  previous  de- 
cisions, it  presents  no  difficulties.  The  Vir- 
ginia court  has,  in  effect,  found  that  the 
condemnation  was  for  public  uses.  The  evi- 
dence fully  warranted  that  finding.  We  need 
not  consider  whether  a  condemnation  by  a 
railroad,  authorized  by  a  state  law  and  ap- 
proved by  the  state  court,  of  land  for  the 
construction  of  a  spur  track  to  be  used 
solely  to  transport  commodities  to  the 
main  line  and  thence  to  the  place  of 
sale  and  consumption  throughout  the 
country,  is  a  violation  of  the  14th 
Amendment;  nor  the  authorities  bearing  up- 
on the  question  whether  such  a  use  is  public. 
Here  the  proposed  spur  track  can  be  used, 
and  was  designed  to  be  used,  not  only  for  ac- 
cess to  the  factory  of  the  tobacco  company, 
but  for  the  storage  of  cars  to  be  laden  or  un- 
laden by  receivers  and  shipper*  of  freight, 
and  to  relieve  the  congestion  of  business 
which,  through  the  growth  of  the  town, 
"the  limited  "  ' 
I.  Not*.— fur  a 


railroad.  We  think  the  court  below  was 
justified  in  finding  that  the  superintendent 
testified  accurately  when  he  said;  "In  or- 
der to  meet  the  demands  of  the  business, 
therefore,  It  is  absolutely  necessary  to  ob- 
tain more  and  better  terminal  facilities 
here;"  and  "We  have  located  what  we  think 
to  be  the  best  and  most  feasible  line  to 
accomplish  two  objects, — get  the  terminal 
facilities,  and  at  the  same  time  reach  the 
plant  of  the  Rueker  ft  Witten  Tobacco  Com- 
pany ;"  and  "It  will  be  for  the  use  of  the 
public,  in  that  cars  loaded  with  car-load 
shipments  .  .  .  will  be  placed  on  these 
tracks  to  be  unloaded  and  empty  cars  will 
be  placed  on  those  tracks  to  be  loaded  by 
shippers."  This  testimony  describes  a  use 
which  is  clearly  public.  Chicago,  B.  ft  N.  R. 
Co.  t.  Porter,  43  Minn.  627,  46  N.  W.  75; 
Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  079,  68 
L.R.A.  387,  67  Atl.  1001;  Chicago  ft  N.  W. 
R.  Co.  ▼.  Morehouse  (Re  Chicago  ft  N.  W, 
R.  Co.)  112  Wis.  1,  66  L.R-A.  240,  88  Am. 
St.  Rep.  918,  87  N.  W.  949;  St  Louis,  I. 
M.  ft  8.  R.  Co.  t.  Petty,  67  Ark.  869,  20 
LEA.  434,  21  B.  W.  884;  Zircle  v.  Southern 
R.  Co.  102  Va,  17,  102  Am.  St  Rep.  80S,  40 
S.  E.  802.  The  uses  for  which  the  track  was 
desired  are  not  the  less  public  because  the 
motive  which  dictated  its  location  over  this 
particular  land  waa  to  reach  a  private  In- 
dustry, or  because  the  proprietors  of  that 
industry  contributed  in  any  way  to  the  cost  g 
"We  have  considered  the  elaborate  argu-. 
ment  of  counsel,  that  the  track  was  not  in- 
tended for  the  use  ot  the  public  generally, 
and  that  it  could  not,  in  fact,  be  so  used, 
and  are  not  convinced  by  it    The  judgment 


(*»  U.  S.  20) 
MART    B.    DUN,    Robert   Dun   Douglass, 
Francis  L.  Minton,  and  Walter  D.  Buchan- 
an,   Executors    and    Trustees    under    the 
Will  of  Robert  Q.  Dun,  Deceased,  AppU. 


Appeal  —  review    of    facts  —  concurrent 
findings. 

1.  Concurrent    findings    of    facts    of    the 
courts  below  In  a  suit  in  equity  will  not  be 
disturbed  by  the  Federal  Supreme  Court  on 
appeal  unless  dearly  erroneous.* 
Injunction  —  In  copyright  casea. 

2.  Injunctive  relief  will  not  be  granted  to 
the  proprietor  of  a  mercantile  agency  pub- 
lishing at  Intervals  a  copyrighted  book  giv- 
ing information  as  to  the  business,  capital, 
and  credit  rating  of  merchants,  manufac- 
turers, and  traders,  because  of  the  improp- 
er use  of  such  work  with  respect  to  a  few 

by  a  corporation  publishing  a  similar 
imited  to  those  engaged  in  lumber  and 


book  limited 
kindred  trades, 
•  la  point,  st*  Cant  Dl»  voL  t,  Appeal  and  Brrer,  ft  a 
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tains  about  60,000  names,  25  per  cent  more 
than  the  former,  and  the  subject*  of  infor- 
mation given  by  it  concerning  the  persons 
named  are  six  times  as  many  as  are  given 
by  the  other  work.* 

[No.  138], 

Argned  January  81,  1908.     Decided  Febru- 
ary  84,  IMS. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  Judgment  which  affirmed, 
with  an  immaterial  modification,  a  judgment 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Illinois,  dismissing,  for  want  of 
equity,  the  bill  in  a  copyright  infringement 
•nit.     Affirmed. 

Sea  same  ease  below,  76  0.  0.  A.  841,  144 
Fed.  88. 

The  facts  an  stated  in  the  opinion. 

Messrs.  John  O'Connor,  Charles  K. 
Offleld,  Thomas  M.  Hoyne,  and  Henry  S. 
Towle  for  appellants. 

Messrs.   Charles   O.   Ixracks,   Fred  H. 
Atwood,  and  Frank  B.  Pease  for  appellees. 
B 

*    *Mr.  Justice  Bloody  delivered  the  opinion 
of  the  court: 

The  appellants  are  the  proprietors  of  a 
mercantile  agency  which  publishes  at  Inter- 
vals a  copyrighted  book  of  reference  con- 
taining lists  of  merchants,  manufacturers, 
and  traders  in  the  United  States  and  the 
North  American  British  possessions.  The 
book  contains  information  as  to  the  busi- 
ness, capital,  and  credit  rating  of  those  who 
are  enumerated  in  it.  The  information  is 
obtained  at  large  expense  and  Is  use- 
ful to  those  who  are  engaged  in  bade 
and  commerce,  who,  in  large  number, 
subscribe  to  the  privilege  of  consulting 
copies  of  it,  which  are  furnished  but 
not  sold  to  them.  The  appellee  is  a 
corporation  engaged  in  preparing  and 
publishing  a  similar  book,  limited,  however, 
to  those  engaged  in  the  lumber  and  kindred 
trades.  The  book  is  called  the  Reference 
Book  of  the  Lumbermen's  Credit  Associa- 
tion. The  appellants  brought  in  the  circuit 
court  of  the  United  States  a  suit  in  equity, 
alleging  an  infringement  of  their  copyright 
by  the  appellee,  and  praying  for  an  injunc- 
tion, for  an  account,  and  for  general  re- 
lief. After  hearing  evidence,  the  circuit 
court  entered  a  decree  dismissing  the  bill 
for  want  of  equity,  which,  with  an  imma- 
terial modification,  was  affirmed  by  the  cir- 
cuit court  of  appeals.  An  appeal  to  this 
court  was  then  taken. 

Both  the  courts  below  made  findings  of 
fact,  which  ate  in  substantial  agreement. 
Those  findings  best  appear  by  quotations 


from  the  opinions  which  follow.    The  judge 
of  the  circuit  court  said: 

"From  the  evidence  it  appear*  that  de- 
fendant admits  using  complainants'  book, 
but  insists  that  it  did  so  merely  for  the 
purpose  of  comparison  and  for  information 
as  to  names,  but  that  in  every  case  it,  at 
great  cost,  procured  original  and  independ- 
ent information  as  to  the  rating  and  other 
facts  contained  in  defendants'  book.  Then 
an  in  respondents'  reference  book  more 
than  HO.OOO  names.  The  evidence  shows 
that  there  are  on  hand  more  than  1,000,000 
reports,  replies  to  inquiries,  etc.  It  fur- 
ther appears  that  defendants  receive  large  9 
■numbers  of  newspapers,  magarines,  trade* 
journals,  and  bulletins;  that  they  use  trav- 
eling men,  lumber  dealers,  agents,  lawyers, 
justices  of  the  peace,  mercantile  associa- 
tions, railroad  companies,  and  the  clippings 
sent  out  by  a  number  of  clipping  bureaus. 
At  times  defendants'  mail  reaches  approxi- 
mately 2,000  pieces  of  mail  per  day.  A 
large  force  of  employees  and  large  offices  are 
required  in  the  management  of  the  business. 

"On  the  other  hand,  a  number  of  instances 
an  disclosed  In  the  evidence  which  have 
strong  tendency  to  establish  the  charge  that 
defendants  have  used  some  of  complainants' 
copyright  material  in  making  their  book. 
The  same  mistakes  occur  In  each.  In  one 
case  complainants'  witness  swears  to  an  en- 
tirely fictitious  item  placed  in  complainants' 
book  as  a  test,  which  was  duly  appropriated 
by  defendants.  In  regard  to  a  number  of 
items  said  to  be  duplicated,  defendants  show 
original  investigation.  Still,  when  all  the 
explanations  are  considered,  it  seems  to  be 
fairly  established  that  defendants  did  take 
some  of  the  Items  complained  of.  Generally 
suoh  indicia  is  held  to  indicate  a  substan- 
tial theft  of  copyright  property;  but,  tak- 
ing all  the  evidence  together,  I  am  satisfied 
that  the  items  selected  as  tests  constitute 
the  bulk  of  all  the  items  taken,  and  that 
they  an  of  small  moment  in  comparison 
with  the  whole. 

"Defendants'  book  gives  Information  on 
113  subjects,  complainants  on  19.  When  we 
consider  that  the  matter  consists  of  names 
and  other  data  which,  when  true,  must  be 
the  same  In  any  report,  and  that  in  many 
cases  the  source  of  information  must  often 
be  the  same  with  both  the  parties  thereto, 
it  would  seem  to  be  just  to  lay  down  a 
different  rule  from  that  which  obtains  In 
cases  where  syllabi  and  summaries  of  law 
and  fact  are  appropriated.  Here  seems  to  be 
no  attempt  to  coin  money  out  of  another's 
labor.  It  is  clearly  a  case  In  which  the  mat- 
ter taken  must  be  substantial  and  such  as 
to  really  work  injury  to  complainants. 

"When  we  take  note  of  the  character  of 
the  items  alleged  to  be  appropriated  on  the 
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■  one  hand  and  the  consequence!  of 'granting 
the  injunction  prayed  for,  it  would  be  an 
unwarrantable  use  of  the  power  of  the  court 

The  circuit  court  of  appeals  said: 
"The  question  is  one  of  fact,  to  be  solved 
by  a  study  of  the  evidence.  From  our  exam- 
ination we  concur  in  the  conclusion  of  the 
circuit  court.  The  large  features  are  that 
appellees'  book  of  about  60,000  names  con- 
tains over  16,000  (and  over  400  towns)  that 
are  not  in  Dun's;  that  of  the  names  in  com- 
mon only  about  16  per  cent  have  similar 
capital  ratings,  that  of  the  names  with  sim- 
ilar capital  ratings  a  large  proportion  are 
classified  differently  respecting  the  partic- 
ular businesses;  and  that  six  times  as  many 
different  classes  of  information  are  given 
in  appellees  book  ss  in  Dun's.  On  every 
page  of  appellees'  book  the  names  that  are 
not  given  in  Dun's  and  the  names  regard- 
ing which  the  information  does  not  exceed 
or  substantially  vary  from  that  given  in 
Dun's,  bear  the  relation  of  three  to  one. 
These  features  are  an  ocular  confirmation 
of  appellees'  testimony  regarding  the  long- 
oontinued,  elaborate,  and  comprehensive  sys- 
tem of  obtaining  Independent  information. 
It  is  futile  to  claim  that  such  a  system,  pro- 
ducing 20  per  cent  more  names  than  Dun, 
and  six  times  as  many  subjects  of  informa- 
tion concerning  the  persons  named,  is  kept 
up  at  great  expense  merely  as  a  cloak.  It 
may  be  that  the  evidence  would  require  a 
finding  that,  with  respect  to  a  few  names, 
an  improper  use  of  Dun's  book  was  made  by 
an  agent  or  correspondent  of  appellees.  But 
the  proportion  is  so  insignificant  compared 
with  the  injury  from  stopping  appellees'  use 
of  their  enormous  volume  of  independently 
acquired  information,  that  an  injunction 
would  be  unconscionable.  In  such  cases  the 
copyright  owner  should  be  remitted  to  his 
remedy  at  law.  Drone,  Copyright,  p.  413; 
Mead  t.  West  Pub.  Co.  (C.  C)  80  Fed.  380." 
[76  a  0.  A.  242,  144  Fed.  86.] 

We  cannot,  as  we  are  asked  to  do  by  the 
appellants,  reverse  the  findings  of  fact  made 
by  the  circuit  court  and  the  circuit  court  of 
appeals.  Successively  considering  the  same 
<  evidence,  the  two  courts  agree  in  the  find- 
•  ings.  In  such  a  case  in  a  suitfn  equity  the 
findings  will  not  be  disturbed  by  this  court, 
unless  they  are  shown  to  be  clearly  erro- 
neous. Tow-son  v.  Moore,  173  U.  S.  17,  43  L. 
ed.  607,  10  Sup.  Ct.  Rep.  332;  Brainard  v. 
Buck,  18*  U.  8.  99,  4H  L.  ed.  419,  22  Sup. 
Ct.  Hep.  468;  Shappirio  ▼.  Goldberg,  102 
D.  8.  232,  48  L.  ed.  410,  24  Sup,  Ct.  Rep. 
260.  An  examination  of  the  voluminous 
testimony  shows  that  it  tended  to  sustain 
the  findings,  and  that,  to  say  the  least,  there 
Is  no  ground  for  saying  that  the  conclusions 

28  a.  a— as. 


drawn  from  the  evidence  were  clearly  er- 

Accepting  as  true  the  facts  found,  we 
think  the  discretion  of  the  court  was  wisely 
exercised  in  refusing  an  injunction  and  re- 
mitting the  appellants  to  a  court  of  law  to 
recover  such  damage  as  they  might  there 
prove  that  they  had  sustained.  The  reasons 
for  this  conclusion  are  tersely  stated  in 
the  opinion  of  the  court  of  appeals,  which 
we  have  quoted,  and  we  approve  them. 

Judgment  affirmed. 


(208  TJ.  S.  BT0) 
THE  DISCONTO  GESELLSCHAFT,  Plff.  fat 
Err., 

AUGUSTUS  O.  UMBREIT. 

Constitutional  law  —  due  process  of  law 
—  rights  of  alien  creditors. 

1.  A  German  corporation  is  not  deprived 
of  its  properly  without  due  process  of  law, 
contrary  to  United  States  Constitution,  14th 
Amendment,  by  the  refusal  of  a  state  court, 
on  grounds  of  public  policy,  to  apply  the 
doctrine  of  comity  so  as  to  subject  by  at- 
tachment, to  the  payment  of  an  indebtedness 
due  the  corporation  from  a  German  subject, 
a  fund  within  the  state  to  which  one  of  its 
own    citizens    asserts   a   claim,    where    the 

f  the  corpora- 
Id  he  to  remove  the  fund  to  a 
foreign  country,  there  to  be  administered  In 
favor  of  the  foreign  creditors. 
Treaties  —  rights  of  alien  creditors. 

2.  The  right  of  citizens  of  Prussia  under 
thetreaty  of  Hay  1st,  1828  (8  Stat,  at  I.. 
378), art  1, to  attend  to  their  affaire  in  the 
United  States,  and  for  that  purpose  to  enjoy 
the  same  security  and  protection  as  natives 
in  the  country  wherein  they  reside,  is  not  vio- 
lated by  the  refusal  of  a  state  court,  on 
grounds  of  public  policy,  to  apply  the  doc- 
trine of  comity  so  as  to  subject  by  attach- 
ment, to  the  payment  of  an  indebtedness  due 
a  (Herman  corporation  from  a  German  sub- 
ject, a  fund  within  the  state  to  which  one 
of  its  own  citizens  asserts  a  claim,  where 
the  effect  of  judgment  in  favor  of  the  corpo- 
ration would  be  to  remove  the  fund  to  a 
foreign  country,  there  to  be  administered  la 
favor  of  the  foreign  creditors. 

[No.  63.] 
Argued  December  10, 11,  1907.    Decided  Feb- 
ruary 24,  1009. 


IN  ERROR  to  the  Circuit  Court  of  Mil- 
waukee County  (Branch  No.  1),  of  the 
State  of  Wisconsin,  to  review  a  judgment 
rendered  in  pursuance  of  the  mandate  of 
the  Supreme  Court  of  that  state  in  favor 
of  the  intervener  In  an  attachment  suit  be- 
gun by  a  foreign  corporation  to  subject  a 
fund  In  the  state  to  the  payment  of  its 
claim  against  a  foreign  subject.     '  ~ 
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See  same  com  below  In  Wisconsin  Su- 
preme Court,  127  Wis.  051,  US  Am.  St  Rep. 
I0G3,  106  N.  W.  821;  on  rehearing,  127  Wis. 
C78,  116  Am.  St.  Rep.  1081,  lOfi  N.  W.  829. 

The  facta  are  stated  in  the  opinion. 

Mr.  F.  C.  Winkler,  Messrs.  Winkler, 
Flanders,  Bottum,  &  Fnwsett  for  plaintiff  in 

Mr.  Joseph  B.  Doe  and  Augustus  C.  TJm- 
breit  in  propria  persona  for  defendant  in  er- 


f   *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  Disconto  Gesellschaft,  a  banking  cor- 
poration of  Berlin,  Germany,  began  an  ac- 
tion in  the  circuit  court  of  Milwaukee  coun- 
ty, Wisconsin,  on  August  17,  1001,  against 
Gerhard  Terlinden  and  at  the  same  time 
garnisheed  the  First  National  Bank  of  Mil- 
waukee. The  bank  appeared  and  admitted 
an  indebtedness  to  Terlinden  of  $8,420.  The 
defendant  In  error  Umbreit  intervened  and 
filed  an  answer,  and  later  an  amended  an- 

A  reply  was  filed,  taking  issue  upon  cer- 
tain allegations  of  the  answer,  and  a  trial 
was  had  in  the  circuit  court  of  Milwaukee 
county,  in  which  the  court  found  the  fol- 
lowing facta: 
That  on  the  17th  day  of  August,  1901, 
B  the  above-named  plaintiff,  the  Disconto 
9  Gesellschaft,  commenced  an  action  in 'this 
court  against  the  above-named  defendant, 
Gerhard  Terlinden,  for  the  recovery  of  dam- 
ages sustained  by  the  tort  of  the  said  de- 
fendant, committed  in  the  month  of  May, 
1901;  that  said  defendant  appeared  In  said 
action  by  A.  C.  Umbreit,  bis  attorney,  at 
August  19,  1901,  and  answered  the  plaintiff! 
complaint;  that  thereafter  such  proceed' 
lngs  were  had  in  said  action  that  judgment 
was  duly  given  on  February  19,  1904,  In 
favor  of  said  plaintiff,  Disconto  Gesell- 
aehaft,  and  against  said  defendant,  Terlin- 
den, for $94,146.11  damages  and  costs;  that 
$86,371.49,  with  interest  from  March  28, 
1904,  is  now  due  and  unpaid  thereon;  that 
at  the  time  of  the  commencement  of  said 
action,  to  wit,  on  August  17,  1901,  process  In 
garnishment  was  served  on  the  above-named 
garnishee.  First  National  Bank  of  Milwau- 
kee, as  garnishee  of  the  defendant  Terlinden. 
That  on  August  9,  1901,  and  on  August 
14,  1901,  a  person  giving  his  name  as  Theo- 
dore Grafe  deposited  in  said  First  National 
Bank  of  Milwaukee  the  equivalent  of  Ger- 
man money  aggregating  $8,420.00  to  his 
credit  upon  account;  that  said  sum  hai 
malned  in  said  bank  ever  since,  and,  at  the 
date  hereof,  with  Interest  accrued  thereon, 
amounted  to  $8,999.47. 
That  the  *»*■■■*  »*■  Gerhard  Terlinden 


and  said  Theodore  Grafe,  mentioned  in  the 
finding,  are  Identical  and  the  same  person. 
"That  the  interpleaded  defendant,  Augustus 
C  Umbreit,  on  March  21,  1904,  commenced 
an  action  in  this  court  against  the  defend- 
ant Terlinden  for  recovery  for  services  ren- 
dered between  August  18,  1901,  and  Febru- 
ary 1,  1903;  that  no  personal  service  of  the 
summons  therein  was  had  on  the  said  de- 
fendant; that  said  summons  was  served  by 
publication  only  and  without  the  mailing  of 
a  copy  of  the  summons  and  of  the  complaint 
to  said  defendant;  that  said  defendant  did 
not  appear  therein;  that  on  June  11,  1904, 
judgment  was  given  in  said  action  by  de- 
fault in  favor  of  said  Augustus  C  Umbreit 
and  against  said  defendant  Terlinden  for 
$7,500  damages,  no  part  whereof  has  been 
paid;  that  at  the  time  of  the  commence- 
ment of  said  action  process  of  gamishmentS 
was  served,  to  wit,  on  March  22,*1904,  on* 
the  garnishee,  First  National  Bank  of  Mil- 
waukee, as  garnishee  of  said  defendant  Tar- 
linden. 

That  the  defendant  Terlinden  at  all  the 
time*  set  forth  in  finding  No.  1  was  and 
■till  is  a  resident  of  Germany;  that  about 
July  11,  ISO),  he  absconded  from  Germany 
and  came  to  the  state  of  Wisconsin  and  as- 
sumed the  name  of  Theodore  Grafe;  that 
on  August  IS,  1901,  he  was  apprehended  as 
a  fugitive  from  justice  upon  extradition  pro- 
ceedings duly  instituted  against  him,  and 
was  thereupon  extradited  to  Germany. 

That  the  above-named  plaintiff,  the  Dis- 
conto Gesellschaft,  at  all  the  times  set  forth 
in  the  findings  was,  ever  since  has  been, 
and  still  Is,  a  foreign  corporation,  to  wit, 
of  Germany,  and  during  all  said  time  had 
its  principal  place  of  business  In .  Berlin, 
Germany;  that  the  above-named  defendant, 
Augustus  C.  Umbreit,  during  all  said  times 
was  and  still  is  a  resident  of  the  state  of 
Wisconsin. 

That  on  or  about  the  27th  day  of  July, 
1901,  proceedings  In  bankruptcy  were  in- 
stituted in  Germany  against  said  defendant 
Terlinden,  and  Paul  Hecking,  appointed 
trustee  of  his  estate  in  such  proceedings  cm 
said  date;  that  thereafter,  and  on  or  after 
August  21,  1901,  the  above-named  plaintiff, 
the  Disconto  Gesellschaft,  was  appointed  a 
member  of  the  committee  of  creditors  of 
the  defendant  Terlinden'a  personal  estate, 
and  accepted  such  appointment;  and  that 
the  above-named  plaintiff,  the  Disconto 
Gesellschaft,  presented  its  claim  to  said 
trustee  in  said  bankruptcy  proceedings;  that 
said  claim  had  not  been  allowed  by  said 
trustee  in  January,  1902,  and  there  Is  no  evi- 
dence that  it  has  since  been  allowed;  that 
nothing  has  been  paid  upon  said  claim ;  that 
said  claim  so  presented  and  submitted  is  tha 
same  claim  upon  which  action  waa  brought 
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by  tfaa  plaintiff  In  this  court  tad  judgment 
given,  as  let  forth  In  finding  No.  1;  that 
■aid  notion  vu  instituted  by  laid  plaintiff, 
the  Disoonto  Gesellsohaft,  through  the  Ger- 
man consul  In  Chicago;  and  that  the  steps 
to  taken  by  the  plaintiff,  the  Disoonto 
Geselischsft,  had  the  eonient  and  approval 
t-  of  Dr.  Paul  Heeldng  as  trustee  In  bankruptcy, 
•  so  appointed  in  the 'bankruptcy  proceedings 
in  Germany,  and  that  after  the  commence- 
ment of  the  same  the  plaintiff,  the  Diaconto 
Gescllschait,  agreed  with  said  trustee  that 
the  moneys  it  should  recover  in  said  action 
should  form  part  of  the  said  estate  in  bank- 
ruptcy and  be  handed  over  to  said  trustee; 
that,  among  other  provisions,  the  German 
bankrupt  act  contained  the  following:  'See. 
14.  Pending  the  bankruptcy  proceedings, 
neither  the  asseta  nor  any  other  property 
of  the  bankrupt  are  subject  to  attachment 
or  execution  in  favor  of  individual  exedit- 

Upon  the  facts  thus  found  the  circuit 
court  rendered  a  judgment  giving  priority 
to  the  levy  of  the  Disoonto  GeseHschaft  for 
the  satisfaction  of  its  judgment  out  of  the 
fund  attached  in  the  hands  of  the  bank. 
TJmbreit  then  appealed  to  the  supreme  court 
of  Wisconsin.  That  court  reversed  the 
judgment  of  the  circuit  court,  and  directed 
judgment  In  favor  of  Umbreit,  that  he  re* 
cover  the  sum  gamisheed  in  the  bank.  127 
Wis.  Ml,  11G  Am.  St.  Rep.  1063,  108  N.  W. 
821.  Thereafter  a  remittitur  waa  filed 
in  the  circuit  court  of  Milwaukee  county  and 
a  final  judgment  rendered  in  pursuance  of 
the  direction  of  the  supreme  court  of  Wis- 
consin. This  writ  of  error  is  prosecuted  to 
reverse  that  judgment.  At  the  same  time 
a  decree  in  an  equity  suit,  involving  a  fund 
in  another  bank,  was  reversed  and  remanded 
to  the  circuit  court.  This  case  had  been 
heard,  by  consent,  with  the  attachment  suit. 
With  it  we  are  not  concerned  In  this  pro- 
ceeding. 

No  allegation  of  Federal  rights  appeared 
In  the  ease  until  the  application  for  rehear- 
ing. In  this  application  it  was  alleged  that 
the  effect  of  the  proceedings  In  the  state 
court  waa  to  deprive  the  plaintiff  in  error  of 
Its  property  without  doe  process  of  law, 
contrary  to  the  14th  Amendment,  and  to 
deprive  It  of  certain  rights  and  privileges 
guaranteed  to  it  by  treaty  between  the 
Kingdom  of  Prussia  and  the  United  States. 
The  supreme  court  of  Wisconsin,  In  passing 
upon  the  petition  for  rehearing  and  deny- 
ing the  same,  dealt  only  with  the  alleged 
invasion  of  treaty  rights,  overruling  the  con- 
tention of  the  plaintiff  in  error.  127  Wis. 
«  076,  116  Am.  St  Rep.  1063,  109  N.  W.  821. 
git  Is  well  settled  in  this  court  that  it  is 
"  too  late  to  raise  Federal  questions 'review- 
able hare  by  motions  fur  rehearing  in  the 


state  court.  Pirn  v.  St.  Louis,  166  D.  S.  273, 
41  L.  ed.  714,  17  Sup.  Ct.  Rep.  322;  Fullerton 
v.  Texas,  190  U.  S.  192,  49  L.  ed.  443,  25 
Sup.  Ct.  Eep,  221;  McMillen  v.  Ferrum  Mm. 
Co.  107  U.  8.  343,  347,  49  L.  ed.  7S4,  787, 
26  Sup.  Ct.  Rep.  633;  French  v.  Taylor,  109 
U.  6.  274,  278,  60  L.  ed.  189,  192,  26  Sup. 
Ct.  Hep.  70.  An  exception  to  this  rule  is 
found  in  cases  where  the  supreme  court  of 
the  state  entertains  the  motion  and  express- 
ly passes  upon  the  Federal  question.  Mai- 
lett  v.  North  Carolina,  181  U.  S.  S89,  49  L. 
ed.  1015,  21  Sup.  Ct.  Rep.  730;  Leigh  r. 
Green,  193  U.  S.  70,  48  L.  ed.  623,  24  Sup. 
Ct  Rep.  800. 

Conceding  that  this  record  sufficiently 
shows  that  the  supreme  court  heard  and 
passed  upon  the  Federal  questions  made  up- 
on the  motion  for  rehearing,  we  will  pro- 
ceed briefly  to  consider  them. 

The  suit  brought  by  the  Disoonto  Gesell- 
sohaft in  attachment  had  for  its  object  to 
subject  the  fund  In  the  bank  in  Milwaukee 
to  the  payment  of  Its  claim  against  Terlin- 
den.  The  plaintiff  was  a  German  corpora- 
tion and  Teriinden  was  a  German  sub- 
ject, Umbreit,  the  intervener,  was  a  citi- 
zen and  resident  of  Wisconsin.  The  su- 
preme court  of  Wisconsin  adjudged  that  the 
fund  attached  could  not  be  subjected  to  the 
payment  of  the  indebtedness  due  the  for- 
eign corporation  aa  against  the  claim  as- 
serted to  the  fund  by  one  of  its  own  citi- 
zens, although  that  claim  arose  after  the 
attachment  by  the  foreign  creditor;  and, 
further,  that  the  fact  that  the  effect  of 
judgment  in  favor  of  the  foreign  corporation 
would  be,  under  the  facts  found,  to  remove 
the  fund  to  a  foreign  country,  there  to  be 
administered  in  favor  of  foreign  creditors, 
was  against  the  public  policy  of  Wisconsin, 
which  forbads  such  discrimination  as  against 
a  citizen  of  that  state. 

Alien  citizens,  by  the  policy  and  practice 
of  the  courts  of  this  country,  are  ordinarily 
permitted  to  resort  to  the  courts  for  the 
redress  of  wrongs  and  the  protection  of 
their  rights.  4  Moore,  International  Law 
Dig.  7;  Wharton,  Confl.  L.  I  17. 

But  what  property  may  be  removed  from 
a  state  and  subjected  to  the  claims  of  cred- 
itors of  other  states  is  a  matter  of  comity  _ 
between  nations  and  states,  and  not  a  mat-g 
ter  of* absolute  right  in  favor  of  creditors* 
of  another  sovereignty,  when  citizens  of  the 
local  state  or  country  are  asserting  rights 
against  property  within  the  local  jurisdie- 

"  'Comity,*  in  the  legal  sense,"  say*  Mr. 
Justice  Gray,  speaking  for  this  court  in  Hil-  . 
ton  v.  Guyot,  169  U.  B.  US,  163,  40  L.  ed.  05, 
108,  10  Sup.  Ct  Rep.  139,  143,  "la  neither 
a  matter  of  absolute  obligation  on  the  one 
hand  nor  of  mere   courtesy  and  good  will 
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upon  the  other.  But  It  la  the  recognition 
which  one  nation  allow*  within  its  territory 
to  the  legislative,  executive,  or  judicial  acts 
of  another  nation,  having  due  regard  both 
to  international  duty  and  convenience,  and 
to  the  rights  of  its  own  citizens  or  of  other 
persons  who  are  under  the  protection  of  Its 
laws." 

In  the  elaborate  examination  of  the  sub- 
ject in  that  case  many  cases  are  cited  and 
the  writings  of  leading  authors  on  the  sub- 
ject extensively  quoted  aa  to  the  nature, 
obligation,  and  extent  of  comity  between 
nations  and  states.  The  result  of  the  dis- 
cussion shows  that  how  far  foreign  creditors 
will  be  protected  and  their  rights  enforced 
depends  upon  the  circumstances  of  each  case, 
and  that  all  civilized  nations  have  recog- 
nized and  Enforced  the  doctrine  that  inter- 
national comity  does  not  require  the  enforce- 
ment of  judgments  in  such  wise  as  to  preju- 
dice the  rights  of  local  creditors  and  the 
superior  claims  of  such  creditors  to  assert 
and  enforce  demands  against  property  with- 
in the  local  jurisdiction.  Such  recognition 
la  not  inconsistent  with  that  moral  duty 
to  respect  the  rights  of  foreign  citizens 
which  inheres  in  the  law  of  nations.  Speak- 
ing of  the  doctrine  of  comity,  Mr.  Justine 
Story  says:  "Every  nation  must  be  the 
final  judge  for  itself,  not  only  of  the  nature 
and  extent  of  the  duty,  but  of  the  occasions 
on  which  its  exercise  may  be  justly  demand- 
ed."    Story,  Confl.  L.   |  S3. 

The  doctrine  of  comity  baa  been  the  sub- 
ject of  frequent  discussion  In  the  courts  of 
this  country  when  it  has  been  sought  to 
assert  rights  accruing  under  assignments  for 
the  benefit  of  creditors  In  other  states  as 
against  the  demands  of  local  creditors,  by 
attachment  or  otherwise  in  the  state  where 
g  the  property  is  situated.  The  oases  were 
•  reviewed  by  Mr.  Justice  Brown, 'delivering 
the  opinion  of  the  court  in  Security  Trust 
Co.  T.  Dodd,  173  U.  S.  624,  43  L.  ed.  836,  19 
Sup.  Ct.  Rep.  545,  and  the  conclusion  reached 
that  voluntary  assignments  for  the  benefit 
of  creditors  should  be  given  foroe  In  other 
states  as  to  property  therein  situate, 
except  so  far  as  they  come  in  conflict  with 
the  rights  of  local  creditors,  or  with  the 
public  policy  of  the  state  in  which  it  is 
sought  to  be  enforced;  and,  as  was  said  by 
Mr.  Justice  McLean  in  Oakey  v.  Bennett,  11 
How.  33,  44,  13  L.  ed.  6S3,  6ST,  "national 
comity  does  not  require  any  government  to 
give  effect  to  such  assignment  [for  the  bene- 
fit of  creditors]  when  it  shall  impair  the 
r  lessen  the  securities  of  its  own 


There  being,  then,  no  provision  of  positive 
law  requiring  the  recognition  of  the  right 
of  the  plaintiff  in  error  to  appropriate  prop- 


erty In  the  state  of  Wisconsin  and  subject 
it  to  distribution  for  the  benefit  of  foreign 
creditors  as  against  the  demands  of  local 
creditors,  how  far  the  public  policy  of  the 
state  permitted  such  recognition  was  a  mat- 
ter for  the  state  to  determine  for  itself.  In 
determining  that  the  policy  of  Wisconsin 
would  not  permit  the  property  to  be  thus  ap- 
propriated to  the  benefit  of  alien  creditors  a* 
against  the  demands  of  the  citizens  of  the 
state,  the  supreme  court  of  Wisconsin  has 
done  no  more  than  has  been  frequently  done 
by  nations  and  states  In  refusing  to  exercise 
the  doctrine  of  comity  in  such  wise  as  to  im- 
pair the  right  of  local  creditor*  to  subject 
local  property  to  their  just  claims.  We  fail 
to  perceive  how  this  application  of  a  wen- 
known  rule  can  be  said  to  deprive  the  plain- 
tiff In  error  of  its  property  without  due 
process  of  law. 

Upon  the  motion  for  rehearing  the  plain- 
tiff in  error  called  attention  to  two  alleged 
treaty  provisions  between  the  United  State* 
and  the  Kingdom  of  Prussia,  the  first  from 
the  treaty  of  1828  [8  Stat,  at  L.  378]  and 
the  second  from  the  treaty  of  1709  [9  Stat. 
at  L,  162].  As  to  the  last- mentioned  treaty 
the  following  provision  was  referred  to: 

"Each  party  shall  endeavor  by  all  the 
mean*  in  their  power  to  protect  and  defend 
all  vessels  and  other  effects  belonging  to  the 
citizens  or  subjects  of  the  other,  which  shall 
be  within  the  extent  of  their  jurisdiction  by 
sea  or  by  land."  g 

•The  treaty  of  1799  expired  by  its  own* 
terms  on  June  2,  1810,  and  the  provision  re- 
lied upon  la  not  set  forth  in  so  much  of  the 
treaty  as  was  revived  by  article  12  of  the 
treaty  of  May  I,  1828.  See  Compilation  of 
Treaties  in  Force,  1904,  prepared  under  rea- 
olution  of  the  Sinate,  pp.  638  et  seq.  If 
this  provision  of  the  treaty  of  1799  were  in 
fores  we  are  unable  to  see  that  it  has  any 
bearing  upon  the  present  case. 

Article  one  of  the  treaty  of  1828  between 
the  Kingdom  of  Prussia  and  the  United 
States  is  as  follows: 

"There  shall  be  between  the  territories  of 
the  high  contracting  parties  a  reciprocal 
liberty  of  commerce  and  navigation.  The 
inhabitants  of  their  respective  states  shall 
mutually  have  liberty  to  enter  the  porta, 
places,  and  rivers  of  the  territories  of  each 
party  wherever  foreign  commerce  is  permit- 
ted. They  shall  be  at  liberty  to  sojourn 
and  reside  in  all  parts  whatsoever  of  said 
territories,  in  order  to  attend  to  their  af- 
fairs; and  they  shall  enjoy,  to  that  effect, 
the  same  security  and  protection  as  natives 
of  the  country  wherein  they  reside,  on  con- 
dition of  their  submitting  to  the  taws  and 
ordinances  there  prevailing." 
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This  treaty  is  printed  as  one  of  the  trea- 
ties in  force  in  the  compilation  of  1904,  p. 
M3,  and  ha*  undoubtedly  been  recognized 
by  the  two  governments  aa  still  In  force 
linos  the  formation  of  the  German  Empire. 
See  Terlinden  v.  Ames,  184  U.  S.  270,  40 
L.  ed.  S34,  22  Sup.  Ot.  Rep.  484;  Foreign 
Relations  of  1883,  p.  369;  Foreign  Relations 
Of  1885,  pp.  404,  443,  444;  Foreign  Relations 
of  18S7,  p.  370;  Foreign  Relations  of  1806, 
pt.  1,  038. 

Assuming,  then,  that  this  treaty  is  itill 
io  force  between  the  United  States  and  the 
German  Empire,  and  conceding  the  rule  that 
treaties  should  be  liberally  interpreted  with 
a  view  to  protecting  the  citizens  of  the  re- 
spective countries  in  rights  thereby  secured, 
is  there  anything  in  this  article  which 
quired  any  different  decision  in  the  supreme 
court  of  Wisconsin  than  that  given!  The 
inhabitants  of  the  respective  countries  are 
to  be  at  liberty  to  sojourn  and  reside  in  all 
parts  whatsoever  of  said  territories  in  order 
to  attend  to  their  affairs,  and  they  shall  en- 
to  Joy,  to  that  effect,  the  same  security  and 
■  protection  as* the  natives  of  the  country 
wherein  they  reside,  upon  submission  to  the 
laws  and  ordinances  there  prevailing.  It 
require*  very  great  ingenuity  to  perceive 
anything  in  this  treaty  provision  applicable 
to  the  present  cans.  It  is  said  to  be  found 
In  the  right  of  citizens  of  Prussia  to  attend 
to  their  affairs  In  this  country.  The  treaty 
provides  that  for  that  purpose  they  are  to 
have  the  same  security  and  protection  as 
natives  in  the  country  wherein  they  reside. 
Even  between  states  of  the  American  Union, 
as  shown  in  the  opinion  of  Mr.  Justice  Brown 
In  Security  Trust  Co.  v.  Dodd,  supra,  it  has 
been  the  constant  practice  not  to  recognize 
assignments  for  the  benefit  of  creditors  out- 
side the  state,  where  the  same  came  in  con- 
flict with  the  rights  of  domestic  creditors 
seeking  to  recover  their  debts  against  local 
property.  This  is  the  doctrine  in  force  as 
against  natives  of  the  country  residing  in 
other  states,  and  it  is  this  doctrine  which 
has  been  applied  by  the  supreme  court  of 
Wisconsin  to  foreign  creditors  residing  in 
Germany.  In  short,  there  is  nothing  in  this 
treaty  undertaking  to  change  the  well-rec- 
ognized rule  between  states  and  nations 
whioh  permits  a  country  to  first  protect  the 
rights  of  its  own  citizens  in  local  property 
before  permitting  it  to  be  taken  out  of  the 
jurisdiction  for  administration  in  favor  of 
those  residing  beyond  their  borders. 

The  judgment  of  the  Circuit  Court  of  Mil- 
waukee County,  entered  upon  the  remittitur 
from  the  Supreme  Cou.t  of  Wisconsin,  is 
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NORTHERN   PACIFIC   RAILWAY   COM- 
PANY, Plff.  in  Err, 


Error  to  state  court  —  Federal  question 
—  Impairing  contract  obligations. 

1.  Municipal  legislation  carried  into  ef- 
fect by  mandamus,  which  requires  a  railroad 
company  to  make  repairs  in  a  viaduct  at  its 
own  expense,  in  accordance  with  plana 
adopted  and  approved  by  the  municipal 
council,  cannot  be  regarded  as  a  mere  re- 
pudiation by  the  municipality  of  its  agree- 
ment to  maintain  the  viaduct,  so  as  to  de- 
feat the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  a 
state  court,  invoked  on  the  ground  that  con- 
tract obligations  were  thereby  impaired. 
Constitutional  law  —  Impairing;  con- 
tract obligations  —  validity  of  muni- 
cipal contract. 

2.  Requiring  a  railway  company  to  re- 
pair, at  its  own  expense,  a  viaduct  and  its 
approaches,  built  to  carry  over  a  railroad 
a  street  which  was  not  extended  over  the 
right  of  way  until  after  the  railroad  was 
built,  cannot  be  said  to  impair  the  obligation 
of  a  contract  by  whioh  the  municipality,  in 
consideration  of  a  contribution  from  the 
railroad  company  toward  the  expense  of  the 
original  construction,  agreed  to  maintain 
the  viaduct  for  fifteen  years,  and  to  main- 
tain the  approaches  perpetually,  where  the 
highest  state  court,  consistently  with  its 
earlier  decisions,  holds  that  the  railway 
charter,  as  well  as  the  common  law,  requires 
the  railway  company  to  construct  and 
maintain  suitable  crossings  at  existing  and 
future  streets,  and  that  any  contract  limit- 
ing the  exercise  of  legislative  power  In  this 
regard  is  void  ss  against  public  policy,  al- 
though there  may  have  been  some  doubt 
when  the  contract  was  made  as  to  what 
the  rights  of  the  parties  were,  and  the  con- 
tract may  have  been  a  compromise,* 

[No.  82.  J 

Argued   December   20,    23,    1907.      Decided 
February  24,  1008. 


State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  judgment  of  the  St.  Louis 
County  Court,  In  that  state,  compelling  a 
railroad  company  by  mandamus  to  repair 
a  viaduct  carrying  a  city  street  over  its 
track*.    Affirmed. 

ime  ease   below,  88  Minn.  420,  108 
N.  W.  269. 

The  facta  are  stated  in  the  opinion. 

Mr.   Charles   W.  Bnnn  for  plaintiff  in 

Mr.  Bert  Feeler  for  defendant  in  error. 
a  m  petal,  sss  Oast  Ms.  vst.  B.  Coasotirttonsl  Law.  |  nt;  voL  O.  BaO- 
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•*    *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Thii  case  comes  here  from  the  supreme 
court  of  Minnesota,  to  review  ft  judgment 
of  that  court  affirming  a  judgment  in 
mandamus  of  the  St.  Louis  county  court  in 
that  state,  which  required  the  Northern  Pa- 
ciflu  Railway  Company,  plaintiff  in  error,  to 
repair  a  certain  viaduct  in  tile  city  of  Du- 
lut.h,  carrying  Lake  avenue  over  the  railway 
company's  trades.  OS  Minn.  429,  108  N.  W. 
289.  The  Northern  Pacific  Railway  Com- 
pany U  the  successor  in  title  of  the  St. 
Paul  ft  Duluth  Railroad  Company,  which  de- 
rived Its  title  from  the  Lake  Superior  A 
Mississippi  Railroad  Company.  The  Lake 
Superior  &  Mississippi  Railroad  Company, 
whose  rights  and  obligations  have  devolved 
upon  the  Northern  Pacific  Railway  Com- 
pany, had  the  following  provisions  in  its 
charter: 

"Sec  8.  The  said  company  may  construct 
the  said  railroad  across  any  public  or  pri- 
vate road,  highway,  stream  of  water,  or  wa- 
x  ter  course   if  the  same  be  necessary :   Pro- 
«  vided,  That  the  same  shall  not  Interfere 
•  with  navigation;  but  said  company 'shall  re- 
turn the  same  to  their  present  state,  or  In  a 
sufficient  manner  so  as  not  to  impair  the 
usefulness  of  such  road,  highway,  stream  of 
water,  or  water  course,  to  the  owner  or  to 
the  public." 

"Sec  17.  This  act  is  hereby  declared  to 
be  a  public  act,  and  may  be  amended  by 
any  subsequent  legislative  assembly  In  any 
manner  not  destroying  or  impairing  the 
vested  rights  of  said  corporation." 

The  Lake  Superior  &  Mississippi  Railroad 
laid  Its  first  track  across  what  is  now  Lake 
avenue  In  1860.  Lake  avenue  was  graded 
and  improved  for  public  traffic  in  the  win- 
ter and  spring  of  1871,  and  since  that  time 
it  has  been  in  continuous  use  as  a  public 
street.  In  the  year  1891  the  amount  of  busi- 
ness on  Lake  avenue  and  the  number  of 
tracks  therein  had  become  so  great  that  the 
constant  passage  of  cars  and  engines  endan- 
gered the  safety  of  the  public  The  city  of 
Duluth  thereupon  prepared  plans  and  speci- 
fications for  the  construction  of  the  viaduct 
upon  Lake  avenue,  and  made  a  demand  upon 
the  railroad  company  to  construct  the  same. 
The  railroad  company,  after  considerable 
negotiation,  In  which  it  denied  its  obligation 
to  build  the  viaduct,  entered  into  a  contract 
with  the  city  of  Duluth,  which  is  set  up  in 
its  answer  in  this  case  as  a  full  defense  to 
the  right  of  the  city  of  Duluth  to  require 
the  repair  of  the  viaduct  at  the  railroad 
company's  expense.  This  contract  was  dat- 
ed September  2,  1891,  and  provided  that 
the  city  should  build  the  bridge  or  viaduct 
upon  Lake  avenue  to  carry  that  street  over 
the  railroad  tracks  which  had  theretofore 


crossed  said  avenue  at  grade.  The  railroad 
was  to  contribute  to  the  expense  of  the 
construction  in  the  amount  of  850,000,  and 
the  city  undertook,  for  the  period  of  fifteen 
years,  to  maintain  the  part  of  the  bridge 
over  the  railroad's  right  of  way,  and  to  per* 
petuatly  maintain  the  approaches.  The  city 
built  the  bridge  at  an  expense  of  $23,000,  in 
addition  to  the  $50,000  which  was  paid  by 
the  railroad  company. 

In  1903,  the  viaduct  and  its  approaches  a 
having  become  dangerous  for  public  use,  the* 
city  of  Duluth  acted  within  the 'power  con-* 
ferred  on  it  by  law  to  require  railroad  com- 
panies to  construct  bridges  and  viaducts  at 
their  own  expense  at  public  railroad  cross- 
ings, and,  having  investigated  the  subject, 
approved  the  plans  prepared  by  the  city 
engineer,  and  on  the  13th  of  July,  1903, 
passed  the  following  resolution: 

"Resolved,  That  the  repairs  set  forth  In 
said  specifications  are  necessary  and  proper, 
and  are  demanded  by  the  public  safety  and 


"Resolved,  further,  That  said  repairs  ars 
reasonable  and  practicable  for  the  repairs 
of  said  viaduct  and  its  approaches;  and  that 
said  repairs  as  set  forth  in  said  specifica- 
tions are  hereby  adopted  and  approved. 

"Resolved,  further.  That  this  council  doe* 
hereby  demand  that  the  Northern  Paciflc 
Railway  Company  immediately  proceed  to 
repair  said  viaduct  and  approaches  in  ac- 
cordance with  said  specifications. 

"Resolved,  further,  That  a  copy  of  this 
resolution  be  forthwith  served  upon  the 
Northern  Pacific  Railway  Company  in  the 
same  manner  as  service  may  be  made  of 
summons  in  a  civil  action  by  the  city  clerk. 

"Resolved,  further.  That,  in  the  event  of 
the  failure  or  refusal  of  said  company  to 
comply  with  such  demand,  that  the  city  at- 
torney be  and  he  is  hereby  instructed  to  in- 
stitute such  action  or  actions  as  to  him  may 
seem  proper  to  compel  the  said  railway  com- 
pany to  make  such  repairs,  or  such  portion 
thereof  as  the  court  may  determine  it  la 
legally  liable  to  make." 

It  was  in  pursuance  of  this  resolution 
that  this  action  in  mandamus  was  begun  and 
the  writ  issued,  requiring  the  railroad  com- 
pany to  make  the  repairs  in  accordance  with 
the  plans  adopted  and  approved  by  the  city 
council. 

We  are  met  at  the  threshold  with  the 
question  of  the  jurisdiction  of  this  court. 
It  is  the  contention  of  the  plaintiff  in  error 
that,  in  requiring  the  railroad  company  to 
repair  the  viaduct  at  its  own  expense,  th* 
obligation  of  the  contract  of  September  2, 
1801,  has  been  impaired  by  legislation  of  the- 
municipal  corporation,  in  violation  of  thog 
contract  clause  of  the 'Constitution,  of  the* 
United  States.    In  oases  arising  under  thii 
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clause  of  the  Federal  Constitution  this 
court  determine!  for  itself  whether  then  is 
a  contract  valid  and  binding  between  the 
parties,  and  whether  its  obligation  has  been 
impaired  by  the  legislative  action  of  tbe 
SUte.  Steams  v.  Minnesota,  179  U.  S.  223, 
233,  45  I*  ed.  162,  170,  21  Sup.  CL  Rep.  73. 
If  the  plaintiff  in  error  set  up  a  claim  of 
contract  upon  substantial  grounds  and  with 
allegations  showing  an  impairment  of  its  ob- 
ligation by  state  or  municipal  legislation,  a 
ease  was  presented  which  might  be  brought 
to  this  court  in  event  such  legislation  was 
upheld.  Chicago,  B.  A  Q.  R.  Co.  v.  Nebras- 
ka, 170  U.  S.  67,  42  L.  ed.  048,  IS  Sup.  Ct 
Rep.  613. 

It  is  no  longer  open  to  question  that  mu- 
nicipal legislation  passed  under  supposed 
legislative  authority  from  the  state  is  with- 
in the  prohibition  of  the  Federal  Constitu- 
tion and  void  If  it  impairs  the  obligation  of 
contracts.  Mercantile  Trust  &  D.  Co.  V. 
Columbus,  203  U.  a  311-320,  51  L.  ed.  198- 
£02,  27  Sup.  Ct.  Rep.  93,  and  eases  there 
sited.  But  it  is  contended  that  the  action 
of  the  city  In  this  case  amounts  to  no  mors 
than  a  denial  of  the  validity  and  binding 
force  of  the  contract  in  question  and  brings 
the  caw  within  St.  Paul  Gaslight  Co.  v.  St. 
Paul,  181  U.  8.  142,  45  L.  ed.  788,  21  Sup. 
Ct.  Rep.  575,  followed  in  Dawson  v.  Colum- 
bia Ave.  Bav.  Fund,  8.  D.  Title  &  T.  Co.  197 
U.  8.  178, 49  L.  ed.  713,  25  Sup.  Ct.  Rep.  420. 
In  the  St,  Paul  Case  the  city  refused  to  pay 
certain  sums  claimed  to  be  due  on  contract 
of  the  company,  and  ordered  tbe  gas  posts 
to  be  removed  from  the  streets.  Such  a 
denial  of  liability  on  the  part  of  a  munic- 
ipal corporation  was  contained  in  an  ordi- 
nance to  that  effect,  it  was  held  this  was  not 
legislation  impairing  tbe  obligation  of  tbe 
contract,  and  it  was  said  In  that  ease  that 
the  ordinance  'created  no  new  right  or 
Imposed  no  new  duty  substantially  antag- 
onistic to  tbe  obligations,  of  the  con- 
tract, but  simply  expressed  the  purpose 
of  the  dty  not  in  the  future  to  pay  the 
Interest  on  the  cost  of  construction  of  the 
lamp  posts  which  were  ordered  to  be  re- 
moved. .  .  .  When  the  substantial  scope 
of  this  provision  of  the  ordinance  is  thus 
clearly  understood  it  is  seen  that  the  conten- 
H  tion  here  advanced  of  the  impairment  of  the 
g  obligations  of  the  contract  arising  from  this 
•  provision  of  the  ordinance  reduces  itself  at 
once  to  the  proposition  that,  wherever  it  is 
asserted,  on  the  one  hand,  that  a  munici- 
pality is  bound  by  a  contract  to  perform  a 
particular  act  and  the  municipality  denies 
that  it  is  liable  under  the  contract  to  do  so, 
thereby  an  impairment  of  the  obligations 
of  tbe  contract  arises,  in  violation  of  tbe 
Constitution  of  the  United  States.  But  this 
amounts  only  to  the  contention  that  every 


case  Involving  a  controversy  concerning  a 
municipal  contract  is  one  of  Federal  cogni- 
zance, determinable  ultimately  in  this  court. 
Thus,  to  reduce  tbe  proposition  to  its  ulti- 
mate conception  Is  to  demonstrate  Its  error." 
And  such  was  the  effect  of  the  ordinance 
in  the  subsequent  case  of  Dawson  v.  Colum- 
bia Ave.  Sav.  Fund,  S.  D.  Title  ft  T.  Co 

We  think  the  municipal  legislation  com- 
plained of  in  this  case  amounts  to  more 
than  a  mere  denial  of  liability  or  of  the 
binding  force  of  tbe  former  contract.  The 
legislation  which  deprives  one  of  tbe  benefit 
of  a  contract,  or  adds  new  duties  or  obliga- 
tions thereto,  necessarily  impairs  tbe  obli- 
gation of  the  contract,  and  when  tbe  state 
court  gives  effect  to  subsequent  state  or 
municipal  legislation  which  has  the  effect 
to  Impair  contract  rights  by  depriving  the 
parties  of  their  benefit,  and  make  require- 
ments which  the  contract  did  not  theretofore 
impose  upon  them,  a  case  la  presented  for 
the  Jurisdiction  of  this  court.  New  Orleans 
Waterworks  Co.  v.  Louisiana,  IBS  U.  8.  836, 
360,  351,  46  L.  ed.  S35,  043,  044,  22  Sup.  CL 
Rep.  601.  And  this  jurisdiction  has  been 
frequently  exercised  In  cases  of  municipal 
ordinances  having  this  effect  upon  prior 
contract  rights.  Vlcksburg  Waterworks  Co. 
t.  Vlcksburg,  186  U.  S.  65-81,  46  L.  ed.  808- 
815,  22  Sup.  CL  Rep.  685;  Cleveland  v, 
Cleveland  City  II.  Co.  194  U.  8.  617,  48  L. 
ed.  1102,  24  Sup.  Ct.  Rep.  766.  As  was  said 
in  Dawson  v.  Columbia  Ave.  Bav.  Fund,  S. 
D.  Title  A  T.  Co.  supra,  it  is  not  always  easy 
to  determine  on  which  side  of  the  line  a 
given  case  may  fall.  But,  recurring  to  the 
resolution  In  this  case,  we  are  of  the  opinion 
that  It  is  legislative  action  which  Impairs 
the  obligation  of  tbe  contract,  if  the  con- 
tract is  of  binding  force,  which  is  a  question* 
to  be  determined  upon  the 'merits.  For  the* 
judgment  of  mandamus  against  the  railroad 
company  could  not  have  been  rendered  in 
this  case  without  the  prior  legislation  by 
the  dty  ascertaining  the  necessity  for  re- 
pairs upon  the  viaduct,  the  character  and 
extent  of  the  same,  and  Imposing  upon  the 
railroad  company  the  duty  to  enter  upon  the 
street  and  construct  the  improvement. 

This  municipal  action  is  more  than  a  mere 
denial  of  tbe  obligation  of  the  contract;  It 
affirmatively  requires  that  certain  improve- 
ments shall  be  made  upon  the  viaduct  by 
the  railroad  company  which  the  council 
deemed  to  be  necessary.  It  required  legis- 
lative action  to  determine  the  nature  and 
character  of  these  improvements.  The  man- 
damus issued  by  the  court  is  but  the  carry- 
ing of  the  ordinance  Into  effect.  If  the 
contract  was  of  binding  force  and  effect  it 
would  relieve  the  railroad  company  from 
ma  Hug  mch  improvements  within  tbe  right 
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of  way  for  the  period  of  fifteen  yean,  and 
permanently  relieve  it  of  other  Improve- 
ments upon  the  viaduct.  '  To  require  that  it 
■hall  make  these  Improvement*  within  the 
period  named,  as  this  legislation  does,  Is 
to  require  the  railroad  to  incur  expenses  for 
things  which  the  city  had  expressly  con- 
tracted to  relieve  It  from  during  the  period 
mentioned.  Assuming,  for  jurisdictional 
purposes,  that  the  company  had  a  valid 
claim  of  contract,  it  was  Impaired  by  the 
legislation  of  the  city  in  question;  we  there- 
fore think  there  is  jurisdiction  in  the  case. 
Passing  to  the  merits,  it  Is  the  contention 
of  the  railroad  company  that  when  this 
contract  was  made  the  supreme  court  of 
Minnesota,  had  decided  that,  as  to  highways 
which  were  constructed  after  the  railroad 
was  built,  there  was  no  obligation  upon  the 
company  to  construct  overhead  bridges  or 
crossings,  and  whatever  the  rule  might  be  as 
to  requiring  a  railroad  company  to  construct 
such  overhead  bridges  in  the  interest  of 
public  safety  as  to  streets  In  existence  when 
the  railroad  was  built,  It  could  not  be 
required  so  to  do  when  the  highway  was 
constructed  after  the  railway  had  acquired 
its  right  of  way  and  laid  its  tracks. 
S  It  is  difficult  to  perceive  how  a  judicial 
?  determination  that 'the  railroad  company 
could  not  be  charged  with  the  expense  of 
such  structures  as  this  viaduct  as  to  streets 
laid  out  after  the  railroad  was  built  could 
have  induced  the  agreement  to  pay  850,000 
towards  the  improvement  In  question  In  a 
street  first  occupied  by  the  railroad  com- 
pany. And  the  recitals  of  the  contract  of 
September,  1891,  are  to  the  effect  that  the 
payment  of  the  $60,000  was  in  lieu  of  assess- 
ments for  benefits  in  excess  of  damages  for 
the  taking  of  property  of  the  railroad  com- 
pany to  be  caused  by  said  public  improve- 
ment, which  might  be  imposed  upon  the 
property  of  the  railroad  company. 

But  was  there  such  settled  judicial  con- 
struction! In  the  case  of  State  ex  rel. 
Minneapolis  v.  St.  Paul,  M.  ft  M.  R.  Co. 
93  Minn.  880,  108  N.  W.  261,  a  case  decided 
by  that  court  upon  the  same  day  it  handed 
down  its  decision  in  the  case  at  bar,  the 
subject  was  elaborately  examined  and  a 
conclusion  reached  that  the  charter  of  a 
railroad,  similar  to  the  one  granted  the 
Lake  Superior  4.  Mississippi  Railroad  Com- 
pany, above  set  forth,  Imposed  an  obligation 
upon  the  railroad  company  as  to  highways, 
roads,  and  streets,  over  which  the  railroad 
was  constructed,  to  keep  the  same  in  good 
condition  and  repair,  whether  laid  out  after 
the  building  of  the  railroad  or  before,  and 
that  such  requirement  in  the  interest  of 
public  safety  embraced  an  overhead  bridge 
necessary  for  the  public  safety,  and  that  a 
t  that  it  should  be  built  at  the 


expense  of  the  railroad  company  was  an- 
exercise  of  the  police  power  of  the  state, 
and  did  not  amount  to  taking  property 
without  due  process  of  law.  In  that  case 
the  cases  relied  upon  by  the  learned  counsel 
for  the  plaintiff  in  error  In  this  case  as 
establishing  a  contrary  doctrine,  prior  to 
the  making  of  the  contract,  were  reviewed. 
They  are:  State  ex  rel.  Minneapolis  v.  St. 
Paul,  M.  ft  M.  R.  Co.  35  Minn.  131,  59  Am. 
Rep.  813,  28  N.  W.  3,  and  State  ex  rel.  St. 
Paul,  M.  ft  M.  R.  Co.  v.  District  Court,  42. 
Minn.  247,  7  L.R.A.  121,  44  N.  W.  7.  It  was| 
there  pointed  out,  and  we  think'correctly,* 
that  while  the  learned  court,  in  State  ex  reL 
St.  Paul,  M.  ft  M.  R.  Co.  limited  its  ruling 
to  cases  where  railroads  had  been  con- 
structed in  streets  already  laid  out,  and 
expressly  disclaimed  that  the  doctrine  there 
announced  would  necessarily  apply  where  a 
new  street  had  been  laid  out  over  the  rail- 
road after  Its  construction,  the  question  now 
made  was  not  involved  In  the  ease,  and  the 
decision  then  made  was  limited  to  existing 
streets  only.  In  the  second  case  above 
cited  (42  Minn.  247),  while  It  was  held  that 
planking  the  tracks  at  crossings  was  a  part 
of  the  construction  of  the  highway,  and  not 
a  safety  device  for  the  protection  of  the 
thoroughfare,  and  therefore  not  within  the 
proper  exercise  of  the  police  power,  so  that 
the  cost  thereof  could  be  required  from  the 
company,  the  court  did  say,  in  the  most 
emphatic  manner,  that  safety  devices  might 
be  required  at  new  streets,  and  that  cattle 
guards  and  gates  were  such  safety  devices, 
the  construction  of  which  would  be  required 
at  the  expense  of  the  company.  And  the 
court  said: 

"When  the  railroad  company  accepted  its 
charter  It  received  its  franchises  subject  to 
the  authority  and  power  of  the  state  to 
impose  such  reasonable  regulations  concern- 
ing the  use,  in  matters  affecting  the  common 
safety,  of  its  dangerous  enginery,  and 
not  merely  subject  to  the  then-exist- 
ing regulations  as  applicable  to  then- 
existing  conditions;  and  whether  the  obliga- 
tion now  in  question  had  been  Imposed  at 
this  time  by  direct  act  of  the  legislature, 
or,  as  is  the  case,  arises  from  the  laying 
out  of  a  new  highway,  to  which  the  pre- 
viously-existing law  becomes  applicable,  can 
make  no  difference. 

"The  fallacy  involved  in  the  claim  of  the 
relator,  and,  as  we  think,  in  some  decisions 
by  which  its  claim  is  supported,  arises  from 
a  failure  to  distinguish  between  rights  of 
property,  which  confessedly  are  protected 
under  the  Constitution  from  being  devested 
or  appropriated  to  other  purposes  without 
compensation,  and  the  very  different  matter 
concerning  the  manner  in  which  the  owner 
may  use  his  property  so  as  not  to  unceo- 
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•  essarily  endanger  the  public    The  claim  of 

•  the  relator*  involves  an  assumption  that 
when  the  railroad  constructed  its  line  of 
road,  conforming  to  the  requirement!  of  the 
law  as  to  all  then -existing  highway  c: 
tags,  it  had  a  constitutional  right,  by 
tue  of  its  priority,  to  always  afterwards 
operate  its  road  unembarrassed  by  being 
required  to  observe  like  precautions  with 
respect  to  highways  that  might  be  there- 
after laid  out  across  the  railroad,  except 
upon  the  condition  that  It  should  receive 
com  pens  at  ion,  not  merely  for  whatever  of 
its  acquired  property  might  be  taken  for 
the  other  use,  but  also  for  the  expense  and 
burden  of  conforming  Its  own  conduct  to  the 
newly-existing  conditions, — of  conforming  to 
*  general  police  regulation  of  the  state,  not 
before  applicable.  There  was  no  such  ex- 
clusive or  superior  right  acquired  by  priority 
-of  charter,  or  of  the  construction  of  this 
railroad  highway.  It  cannot  be  supposed 
that,  when  its  franchises  were  granted  to 
this  relator  to  construct  and  operate  this 
railroad,  it  was  contemplated,  either  by  It  or 
liy  the  state,  that  no  more  public  highways 
(hould  be  laid  out  which  should  Increase  the 
number  of  places  where  the  ordinary  poli 
regulations  would  have  to  be  complied  with 
by  the  railroad  company,  to  Its  inconven- 
ience and  expense.  On  the  contrary,  It  must 
have  been  understood  and  contemplated, 
-especially  In  a  new  state  rapidly  advancing 
in  population  and  in  the  development  of  its 
resources,  where  new  towns  were  springing 
up,  and  new  avenues  for  travel  and  traffic 
were  becoming  necessary,  that  new  streets 
and  roads  would  be  and  must  be  laid  out, 
and  that  many  of  these  would  necessarily 
cross  existing  railroad  lines.  We  cannot 
resist  the  conclusion  that,  so  far  as  cone 
the  matter  now  under  consideration,  the 
charter  of  the  relator  was  taken  subject  to 
the  right  of  the  state  to  Impose  this  duty 
whenever,  by  reason  of  the  establishing  of 
new  highways,  it  should  become  necessary; 
and  hence  the  relator  is  not  entitled  to 
compensation  for  obedience  to  this  require- 
ment. Lake  Shore  ±  M.  S.  R.  Co.  v.  Cincin- 
nati, S.4C.E.  Co.  SO  Ohio  St.  604;  Chicago 
A  A.  R.  Co.  v.  Joliet,  L.  &  A.  R.  Co.  108  111. 
888,  400,  404,  44  Am.  Rep.  799;  Hannibal 

It.  Hannibal  &  St  J.  R.  Co.  49  Mo.  480; 

•  Bridgeport  v.  New  York  k  N.  H.«R.  Co.  30 
Conn.  268,  4  Am.  Rep.  63." 

As  the  supreme  court  of  Minnesota  points 
out  In  the  opinion  in  98  Minn.  380,  above 
referred  to,  the  state  courts  are  not  alto- 
gether agreed  as  to  the  right  to  compel  rail- 
roads, without  compensation,  to  construct 
and  maintain  suitable  crossings  at  streets 
extended  over  its  right  of  way,  after  the 
construction   of   the   railroad.    To*  gnat 


weight  of  state  authority  la  in  favor  ol  inch 
right.    See  cases  cited  in  98  Minn.  380. 

There  can  be  no  question  as  to  the  atti- 
tude of  this  court  upon  this  question,  as  it 
has  been  uniformly  held  that  the  right  to 
exercise  the  police  power  Is  a  continuing 
one;  that  it  cannot  be  contracted  away,  and 
that  a  requirement  that  a  company  or  in- 
dividual comply  with  reasonable  police  reg- 
ulations without  compensation  is  the  legit- 
imate exercise  of  the  power,  and  not  in 
violation  of  the  constitutional  Inhibition 
against  the  impairment  of  the  obligation  of 
contracts.  In  New  York  &  N.  B.  R.  Co.  v. 
Bristol,  161  U.  S.  666,  667,  88  L.  ed.  260, 
272,  14  Sup.  Ct.  Rep.  437,  440,  the  doctrine 
was  thus  laid  down  by  Chief  Justice  Fuller, 
speaking  for  the  court: 

"It  is  likewise  thoroughly  established  la 
this  court  that  the  inhibitions  of  the  Con- 
stitution of  the  United  States  upon  the  Im- 
pairment of  the  obligation  of  contracts,  or 
the  deprivation  of  property  without  due 
process,  or  of  the  equal  protection  of  the 
laws,  by  the  states,  are  not  violated  by  the 
legitimate  exercise  of  legislative  power  in 
securing  the  public  safety,  health,  and  mor- 
als. The  governmental  power  of  self-pro- 
tection cannot  be  contracted  away,  nor  can 
the  exercise  of  rights  granted,  nor  toe  use 
of  property,  be  withdrawn  from  the  implied 
liability  to  governmental  regulations  la 
particulars  essential  to  the  preservation  of 
the  community  from  injury.  Boston  Beer 
Co.  t.  Massachusetts,  97  U.  8.  25,  24  L.  cd. 
989;  Northwestern  Fertilising  Co.  v.  Hyde 
Park,  97  U.  S.  669,  24  L.  ed.  1036;  Barbier 
T.  Connolly,  113  U.  S.  27,  28  L  ed.  023,  8 
Sup.  Ct.  Rep.  367;  New  Orleans  Gaslight  Co. 
v.  Louisiana  Light  A  H.  P.  4  Mfg.  Co.  115 
U.  S.  650,  29  L.  ed.  616,  6  Sup.  Ct.  Rep. 
262;  Mugler  T.  Kansas,  123  U.  6.  623,  31  L. 
ed.  206,  8  Sup.  Ct.  Rep.  273;  Budd  v.  New 
York,  143  U.  S.  517,  36  L.  ed.  247,  4  Inters. 
Com.  Rep.  48,  12  Sup.  Ct.  Rep.  468." 

The  principle  was  recognized  and  enforced* 
in  Chicago,  B.*A  Q.  B.  Co.  v.  Chicago,  IGflP 
U.  8.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 
681,  where  it  was  held  that  the  expenses  in- 
curred by  the  railroad  company  in  erecting 
gates,  planking  at  crossings,  etc.,  and  tbe 
maintenance  thereof,  in  order  that  the  road 
might  be  safely  operated,  must  be  deemed 
to  have  been  taken  into  account  when  the 
company  accepted  Its  franchise  from  the 
state,  and  the  expenses  Incurred  by  the  rail- 
road company,  though  upon  new  streets, 
might  be  required  as  essential  to  the  pub- 
"  safety.  In  Detroit,  Ft  W.  4  B.  L  R. 
v.  Osborn,  189  U.  S.  383,  47  L.  ed.  880, 
23  Sup.  Ct  Rep.  640,  It  waa  held  that  the 
state  of  Michigan  might  compel  a  street 
railroad  to  install  safety  appliances  at  an 
expense  to  be  divided  with  a  steam  railroad 
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company  occupying  the  udm  street,  not- 
withstanding the  steam  railroad  was  the 
Junior  occupier  of  the  street.  The  subject 
wu  further  under  consideration  In  New  Or- 
leans Oulfght  Co.  V.  Drainage  Commission, 
197  U.  S.  463,  49  L.  ed.  831,  25  Sup.  Ct. 
Rep.  471,  where  it  wu  held  that,  although 
the  gas  company  bad  permission  from  the 
dty  to  lay  its  pipes  under  the  streets,  it 
might  be  required  to  remove  the  same  at  its 
own  expense,  in  the  exercise  of  the  police 
power  in  the  lntereat  of  the  public,  in  order 
to  make  way  for  a  system  of  drainage  which 
was  required,  in  the  interest  of  the  public 
health,  without  compensation  to  the  gas 
company ;  and  that  uncompensated  obedi- 
ence to  regulations  for  public  safety  tinder 
the  police  power  of  the  state  was  not  a 
taking  of  property  without  due  process  of 
law. 

The  same  principles  were  recognized  and 
the  previous  cases  cited  In  Chicago,  B.  &  Q. 
R.  Co.  v.  Illinois,  200  U.  &  S61,  60  L.  ed. 
596,  28  Sup.  Ct.  Rep.  341,  and  again  in  Union 
Bridge  Co.  V.  United  States,  204  U.  B.  304, 
II  L.  ed.  523,  27  Sup.  a.  Rep.  367.  The 
result  of  these  eases  is  to  establish  the  doc- 
trine of  this  court  to  be  that  the  exercise 
of  the  police  power  in  the  interest  of  public 
health  and  safety  is  to  be  maintained  un- 
hampered by  contracts  in  private  interests, 
and  that  uncompensated  obedience  to  laws 
passed  In  its  exercise  is  not  violative  of 
property  rights  protected  by  the  Federal 
Constitution. 
a  In  this  case  the  supreme  court  of  Minne- 
?  sota  has  held  that 'the  charter  of  the  com- 
pany, as  well  as  the  common  law,  required 
the  railroad,  as  to  existing  and  future 
streets,  to  maintain  them  in  safety,  and  to 
hold  its  charter  rights  subject  to  the  exer- 
cise of  the  legislative  power  in  this  behalf, 
and  that  any  contract  which  undertook  to 
limit  the  exercise  of  this  right  was  without 
consideration,  against  public  policy,  and 
void.  This  doctrine  is  entirely  consistent 
with  the  principles  decided  in  the  cases  re- 
ferred to  In  this  court.  But  it  is  alleged 
that  at  the  time  this  contract  was  made 
with  the  railroad  company  It  was  at  least 
doubtful  as  to  what  the  rights  of  the  par- 
ties were,  and  that  the  contract  was  a  legit- 
imate compromise  between  the  parties, 
which  ought  to  be  carried  out.  But  the  ex- 
ercise of  the  police  power  cannot  be  limited 
by  contract  for  reasons  of  public  policy;  nor 
can  it  be  destroyed  by  compromise;  and  it 
is  immaterial  upon  what  consideration  the 
contracts  rest,  as  it  is  beyond  the  authority 
of  the  state  or  the  municipality  to  abrogate 
this  power  so  necessary  to  the  public  safe- 
ty. Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
170  U.  8.  57,  42  L.  ed.  048,  18  Sup.  Ct.  Rep. 
•IX 


We  And  no  error  in  the  judgment  of  the 
Supreme  Court  of  Minnesota,  holding  the 
contract  to  be  void  and  beyond  the  power 
of  the  city  to  make,  and  it  will,  therefore, 
be  affirmed, 

'  <2M  O.  B.  S41> 

GEORGE  C.  RANKIN,  Receiver  of  the  Cap- 
itol National  Bank  of  Quthrie,  Oklahoma. 
Territory,  PUT.  in  Err., 


Banks  —  conversion     by    correspondent 
bank  —  Act  Itlons  credit. 
A  bank  which,  in  order  to  deceive  a  bank 


of  another  national  bank  and  places  the 
proceeds  to  the  credit  of  his  bank  in  a  spe- 
cial account,  not  subject  to  check,  does  not, 
by  charging  the  note  against  the  account, 
in  accordance  with  the  agreement,  without 
knowledge  of  the  other  bank's  failing  con- 
dition, become  liable  to  the  receiver  of  such 
other  bank  as  for  a  conversion,  on  the  theo- 


check  on  the  other  bank  for  the  full  amount, 
and  deposited  It  to  his  credit  in  his  own 
bank,    and,    by    means   of   a   corresponding 


jecteu  to  by  the  bank  examiner,  the  trans- 
action must  be  regarded  as  really  a  loan 
to  the  president,  secured  by  an  attempted 
pledge  of  the  funds  of  his  bank. 


Argued   November   12,    13,    1007.      Decided 
February  24,  1908. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Western 
Division  of  the  Western  District  of  Missou- 
ri, in  favor  of  defendant  in  an  action 
brought  by  the  receiver  of  a  national  bank 
to  recover  money  alleged  to  have  been  stand- 
ing to  the  credit  of  such  bank  in  another 
national  bank,  which  the  latter  Is  alleged 
unlawfully  to  have  appropriated  to  its  own 
use,  for  the  payment  and  satisfaction  of 
promissory  notes  held  by  It,  and  made  by  the 
president  of  the  former  bank.    Affirmed. 

Further  facta  are  stated  in  the  opinion. 

See  same  case  below,  75  C.  C.  A.  343,  144 
Fed.  567. 

Messrs.  O.  B.  Ames,  D.  T.  Ftynn,  and  W. 
C.  Scarritt  for  plaintiff  In  error. 

Mr.  John  A.  Eaton  for  defendant  in  er> 


Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 
I     This  suit  was  brought  by  the  receiver  of 
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the  Capitol  National  Bonk  of  Guthrie,  Okla- 
homa territory,  winch  we  shall  call  the  Qutti- 
ife  bank,  to  recover  the  amount  of  an  alleged 
3  deposit  in  the  City  Notional  Bank  of  Kansas 
•  City,  Missouri,  *whieh  we  shall  call  the  City 
hank.  At  a  trial  without  a  jury  in  the 
circuit  court  the  fact*  were  found  and  judg- 
ment was  given  for  the  defendant,  which 
judgment  was  affirmed  by  the  circuit  court 
of  appeals.  75  C.  C.  A.  343,  144  Fed.  587. 
We  give  an  abridgment  of  the  findings  of 
the  circuit  court. 

The  bank  examiner  had  complained  of  ex- 
cessive loans  by  the  Guthrie  bank  and  es- 
pecially of  three  notes  for  910,000  each, 
made,  respectively,  by  the  Missouri,  Kansas, 
*  Oklahoma  Company,  the  Wild  West  Show 
Company,  and  the  Western  Horse  Show 
Company,  and  hod  directed  them  to  be  re- 
duced. Thereupon  one  Billingsley,  its  presi- 
dent, who  managed  its  business  with  the  de- 
fendant, wrote  to  the  defendant's  cashier, 
saying:  "I  wont  you  to  take  my  note  of 
30,000.00  and  Cr.  my  Bank  with  like  amount 
in  a  special  account,  with  the  understanding 
that   said    account    Is    not    to    be    checked 


the  Department  is  kicking  about.  .  .  . 
Ton  will  not  be  out  any  money  and  loon 
and  deposit  will  offset  each  other  on  your 
books."  The  Guthrie  bank  had  a  general 
deposit  with  the  City  bank,  but  this  on  its 
face  was  a  scheme  for  a  separate  paper 
transaction.  The  proposal  was  accepted, 
Billingsley  sent  his  note,  and  wrote  saying 
that  he  had  given  tbe  Guthrie  bank  his 
check  on  the  City  bank  for  the  amount, 
adding:  "And  it  is  agreed  that  said  [Guthrie 
bank]  is  to  keep  this  30  Th  with  you  until 
note  is  retired,  together  with  as  large  a  bal- 
ance as  possible.  .  .  .  Chas.  E.  Billings- 
ley, Pres't." 

Billingslfy  gave  the  above-mentioned 
check  to  the  Guthrie  bank,  which  credited 
it  to  his  personal  account.  In  which  the 
bank's  money  was  kept,  as  will  be  stated  la- 
ter. The  same  day  he  gave  to  tbe  bank  a 
ckeck  against  his  personal  account  for 
the  same  sum,  which  was  charged  to  that 
account  and  credited  to  bills  receivable, 
and  thereupon  the  three  notes  objected 
to  by  the  bank  examiner  were  taken  out  of 
the  hunk's  assets  and  possession.  What  be- 
K  came  of  them  does  not  appear.     It   was 

*  argued  from  several  circumstances  not  nec- 

•  essary  to  mention  "that  they  were  paid  by 
Billingsley,  but  that  fact  is  not  found.  Bill- 
ingsley does  not  seem  to  have  been  personally 
liable  upon  them,  and  all  that  can  be  said 
is  that  the  scheme  to  get  them  off  the  books 
was  carried  out.  The  cashier  of  the 
City  bank  waa  away  when  the  letter  with 


Billingsley's  note  arrived,  and  there  wen 
telegrama;  after  which  the  City  bonk,  on 
September  10  or  11,  1903,  charged  the  note 
to  bills  receivable,  the  check  to  Billingsley, 
and  credited  the  Guthrie  bank  with  $30,000 
on  genera]  account.  On  September  14  the 
cashier,  having  returned,  transferred  (30,000 
to  a  special  account,  according  to  the  plan. 
Billingsley  was  notified  and  all  transactions 
in  this  matter  thereafter  were  entered  by 
the  City  bank  on  this  special  account. 

On  November  S,  1003,  Billingsley's  note 
falling  due,  the  account  was  charged  with 
the  amount  and  interest.  The  same  day  a 
letter  from  Billingsley  was  received,  asking 
an  extension.  The  cashier  replied  that  they 
had  charged  his  account  with  the  note,  but 
would  renew  it  on  satisfactory  collateral, 
and  returned  the  note.  Billingsley  answered, 
inclosing  a  note  for  $30,000,  and  requesting 
that  the  former  arrangement  be  continued. 
In  answer  to  this  the  president  of  the  City 
bank  wrote  that  they  preferred  a  demand 
note,  and  that  to  satisfy  the  Comptroller 
they  would  rather  that  it  should  be  for 
$20,000  Instead  of  $30,000.  On  November 
30,  1003,  Billingsley  inclosed  his  note  for 
$26,000  in  a  letter  to  the  president,  request- 
ing that  the  proceeds  be  placed  as  a  special 
deposit  to  the  credit  of  the  bank,  and  repeat- 
ing the  old  agreement:  "It  being  expressly 
understood  and  agreed  that  this  fund  is  not 
subject  to  check,  but  Is  to  remain  with  the 
City  National  Bank  for  the  payment  of  the 
note,  and  you  are  hereby  authorized  to 
charge  this  note  to  said  account  at  any  time 
you  desire."  Originally  the  note  was  signed 
"Chas  E.  Billingsley  Pt,"  and  the  letter 
with  hie  name,  without  addition.  On  De- 
cember 12  tbe  president  of  the  City  bank 
wrote  that  the  note  should  be  signed  in- 
dividually and  the  letter  as  president,  and 
Inclosed  the  letter  for  the  change.  Billings-, 
ley  admitted  the  mistake,  added  "Preet."  toj 
*his  signature,  and  returned  the  letter,  at  the* 
same  time  authorizing  the  City  bank  to 
strike  off  the  "Pt,"  from  the  signature  on 
the  note,  which  was  done. 

On  November  30,  1003,  in  order  to  moke 
the  balance  of  the  City  bank  account  on  the 
books  of  tbe  Guthrie  bank  correspond  with 
the  books  of  tbe  City  bank,  Billingsley  gave 
tbe  teller  of  the  Guthrie  bank  bis  check 
upon  it  in  favor  of  the  City  Bank  for 
$5,000,  which  was  stamped  paid,  and  the 
amount  credited  to  the  City  bank  on  tbe 
books  of  the  Guthrie  bank.  On  December  7 
the  City  bank  credited  the  Guthrie  bank 
with  $25,000  on  the  special  account  It 
credited  2  per  cent  interest  at  the  end  of 
each  month  while  the  account  was  open,  and 
there  was  a  small  deduction  as  the  result 
of  tbe  first  stage  for  interest  on  the  $30,000 
note,  so  that  on  April  4,  1004,  the  special 
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credit  to  the  Guthrie  'bank  m  $24,994.01. 
On  that  day  the  City  hank,  having  no  knowl- 
edge that  the  Guthrie  bank  was  in  a  fail- 
ing condition,  charged  the  note  to  the  ac- 
count, returned  the  same  duly  canceled,  and 
closed  the  account.  Later  on  the  same  day 
the  Quthrie  bank  failed  and  went  into  the 
hands  of  a  receiver.  The  receiver  notified 
the  City  bank  that  the  note  was  not  a  lia- 
bility of  the  Quthrie  bank  and  that  the 
City  bank  would  be  held. 

There  are  few  other  facts  needing  rota- 
tion. Statements  of  account  were  made 
monthly  by  the  banks  to  each  other  up  to 
February  1,  1804,  and  after  that  daily 
reconcilements  were  made.  The  statements 
of  the  City  bank  showed  the  special  or  Mo. 
2  account  as  well  as  the  general  one,  and 
these  were  entered  in  the  Guthrie  bank 
reconcilement  book  as  No.  1  and  N< 
The  Guthrie  bank  also  recognized  the  exist- 
ence of  the  special  account  in  corrections 
sent  to  the  City  bank.  But  the  whole 
amount  appeared  in  its  general  account.  It 
should  be  added  that  the  Guthrie  bank  was  in 
the  habit  of  borrowing  money  by  issuing 
notes  and  crediting  the  proceeds  to  Billings- 
ley's  personal  account,  the  notes  being  paid 
by  BillingH  ley's  checks.  Billings  ley  also 
e  entered  his  personal  deposits  and  drew  his 
g  personal  checks  upon  the  same  account.  It 
•  should  be  added 'further  that  In  the  circuit 
court  both  counsel  agreed  that  It  was  not 
contended  that  the  contract  was  illegal  be- 
cause it  enabled  a  false  showing  to  be  made 
of  the  condition  of  the  Guthrie  bank. 

The  plaintiff,  the  receiver  of  the  Guthrie 
bank,  argues  that  the  foregoing  transaction 
was  really  a  loan  to  Bfllingsley,  with  an  at- 
tempted pledge  of  a  deposit  of  the  Quthrie 
bank  In  the  City  bank,  and  is  shown  to  have 
been  so  by  the  facts  that  he  gave  his  per- 
sonal note,  that  he  gave  his  check  on  the  City 
bank  for  the  amount  to  the  Guthrie  bank, 
and  that,  by  means  of  another  correspond- 
ing check,  the  three  notes  objected  to  by  the 
bank  examiner  were  taken  out  of  its  assets 
and  possession.  It  is  added  that  Billings- 
ley  was  interested  in  two  at  least  of  these 
notes,  as  he  was  vice  president  of  the  com- 
panies that  made  them,  and  that  the  entries 
on  the  books  and  other  facts  show  that  they 
were  paid.  Bnt,  as  we  have  said,  neither 
legal  Interest  on  Billingsley's  part  nor  pay- 
ment is  found,  and  we  cannot  find  those 
facta  here.  Generes  v.  Campbell,  11  Wall. 
193,  20  L.  ed.  110.  Leaving  them  on  one 
side,  the  argument  for  the  plaintiff  stands 
mainly  on  the  technicality  that  Billings- 
ley,  instead  of  merely  writing  the  letter  in 
which  the  agreement  was  embodied,  and  hav- 
ing the  credit  on  special  account  issued 
without  more  to  the  Guthrie  bank,  gave  his 
check  on  the  City  bank  as  the  means  of  get- 


ting the  credit  on  to  the  Guthrie  bank's 
books.  We  will  deal  with  these  arguments 
in  our  own  order  and  way. 

This  suit,  ft  will  be  remembered,  is  to  re- 
cover an  alleged  deposit,  and  the  first  thing 
to  notice  is  that  the  whole  business,  from 
beginning  to  end,  was  and  was  Intended  to 
be,  a  mere  juggle  with  books  and  paper  to 
deceive  the  bank  examiner.  The  City  bank 
never  received  anything  from  the  Guthrie 
bank,  the  Guthrie  bank  never  parted  with 
anything  to  the  City  bank,  or  with  anything 
for  the  loss  of  which  the  City  bank  is  re- 
sponsible, if  it  parted  with  anything  at  all. 
It  would  stretch  the  findings  to  say  that  the 
Guthrie  bank  does  not  still  own  the  thres 
notes.  But,  if  it  does  not,  the  City  bank 
had  nothing  to  do  with  its  giving  them  up. 
The  supposed  surrender  was  not  a  considera- 
tion to  the  City  bank,  and,  so  far  as  ap-w 
pearB,*never  was  known  by  it  to  have  taken* 
place.  It  was  a  transaction  wholly  between 
Billlngsley  and  his  own  bank.  So  far  as 
the  surrender  of  the  notes  goes,  the  parties 
stand  exactly  as  if  that  had  taken  place 
without  a  check,  in  consideration  of  Billings- 
ley  making  the  note  on  which  the  credit 
was  given  to  the  Guthrie  bank.  It  is  said 
that  the  Guthrie  bank  got  the  money,  but 
did  not  get  the  benefit  of  the  loan.  As  be- 
tween the  banks,  no  one  got  any  money ;  and 
the  only  benefit  of  the  loan  in  fact  or  con- 
templation was  a  swindle  upon  the  bank 
examiner.  If  the  City  bank  should  be  held, 
it  would  be  held  without  ever  having  re- 
ceived a  quid  pro  quo  except  In  the  most 
narrowly  technical  sense.  The  consideration 
would  be  the  delivery  of  Billingsley's  note 
by  the  Guthrie  bank. 

Again,  the  alleged  deposit  was  a  parol 
contract  made  by  the  letters  of  which  we 
have  given  extracts.  There  is  no  other  con- 
tract but  the  one  so  made.  But,  by  those 
letters,  the  City  bank  did  not  promise  to 
hold  £30,000,  or,  at  the  later  stage,  $25,000, 
to  the  credit  of  the  Guthrie  bank,  out  and 
out.  On  the  contrary,  it  merely  agreed  to 
credit  these  sums  against  the  notes  which 
it  held,  on  the  express  condition  that  no 
checks  should  be  drawn  against  them, 
and  that,  when  the  first  note  matured, 
or,  after  the  second,  whenever  the  bank 
pleased,  the  notes  should  be  charged 
against  the  account  and  extinguish  it. 
We  perceive  no  sufficient  ground  for  sub- 
stituting a  fiction  for  tbe  only  promise  the 
City  bank  ever  really  made.  If  the  Guthrie 
bank  had  sued  while  it  was  a  going  concern, 
it  could  not  have  recovered,  and  the  re- 
ceiver stands  no  better  than  tbe  bank. 

This  promise,  however,  the  City  bank 
made  to  the  Guthrie  hank  at  tbe  first  step 
of  the  transaction,  and  not  to  Billlngsley, 
The  plan  was  proposed  as  a  plan  for  the 
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help  of  the  GuthHe  bank.  It  provided  from 
the  start  for  a  credit  to  the  Guthrie  bank. 
At  the  moment  when  the  agreement  was 
reached  and  Billingsley  sent  fail  note,  he 
signed  a  promise  as  president,  embodying 
the  terms.  He  corrected  the  letter  with  hie 
2  second  note  to  an  official  promise  In  like 
•  form.  This  meant  a  promise-by  the  Guthrie 
bank,  and  shows  that  the  Guthrie  bank,  not 
Billiageley,  was  the  other  party  to  the  bar- 
gain. It  is  true  that  Billingsley's  personal 
obligation  was  given  to  the  City  bank,  bnt 
the  only  reasonable  Interpretation  Is  that 
he  lent  his  credit  to  the  bank,  of  which  he 
waa  the  leading  spirit,  to  help  it  to  per- 
petrate Its  fraud.  It  seems  to  us  too  plain 
for  further  argument  that  the  contract  con- 
cerning the  credit  was  made  between  the 
banks  at  the  beginning  and  governs  all  that 
happen  sd  later. 

The  only  material  thing  that  happened 
■us  BIHingsley's  drawing  bis  check  on  the 
City  bank  for  the  amount  of  the  loan  and 
depositing  it  to  his  credit  In  Ms  own  Guth- 
rie bank.  Even  if  this,  as  in  other  cases, 
waa  regarded  as  a  deposit  of  the  bank's 
money,  still  it  waa  not  quite  logically  oon- 
tiatent  with  his  contract  that  Billingaley 
should  make  his  check  upon  the  City  bank 
for  money  which  it  had  agreed  with  the 
Guthrie  bank  to  credit  to  it  But  the  check 
was  only  a  documentary  form  to  justify 
the  entry  of  a  deposit  To  the  City  bank  it 
waa  immaterial,  as  the  result  no  less  waa 
the  credit  to  the  Guthrie  bank  upon  the 
special  account  and  subject  to  the  terms  to 
Which  both  parties  had  agreed.  The  subse- 
quent check  on  the  Guthrie  bank  to  the 
Guthrie  bank  was  another  documentary  form 
to  give  a  plausible  justification  for  getting 
the  three  notes  out  of  the  assets.  But  with 
that,  aa  we  have  said,  the  City  hank  had 
nothing  to  do. 

In  view  of  the  statement  of  counsel,  at 
the  argument,  to  the  circuit  judge,  that 
they  did  not  contend  that  the  contract  was 
Illegal,  a  disclaimer  repeated  to  ua,  and  in 
view  of  the  possibility  that  the  facts  were 
found  as  they  were  with  that  agreement  in 
view,  we  shall  not  consider  that  aspect  of 
the  case.  It  would  not  help  the  plaintiff. 
HcHullen  v.  Hoffman,  174  U.  &  830,  48  L. 
ed.  1117,  19  Sup.  Ct.  Rep.  838.  We  are  of 
opinion  upon  the  facts  that  we  have  set 
forth  that  the  courts  below  were  right. 

Judgment  affirmed. 


Mr.  Justice  White  and  Mr.  Justice  Mc- 
Kenna   dissent 

•km.  Note.— For  cases  la  pout,  see  Cent.  Dig.  vol.  45,  Taxation,  19  13-80. 
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Taxation  —  of  national  banks. 

1.  The  only   taxation    of  national   banks 
contemplated  by  U.    S.  Rev.   Stat.    |   S21S, 
U.  S.  Comp.  Stat  1901,  p.  3502,  is  taxation 
on  shares  of  stock  and  on  real  property.* 
Injunction  — against  illegal  taxation. 

2.  Equity  will  not  enjoin  a  reassessment 
of  a  tax  on  the  stock  and  real  property  ot  a 
national  bank  because  of  the  apprehension 
that  U.  S.  Rev.  Stat,  f  6219  will  be  violated 
by  the  assessing  officer  in  making  the  assess- 
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Territory  of  New  Mexioo  to  review  a 
decree  which  reversed  a  decree  of  the  Dis- 
trict Court  of  Bernalillo  County,  In  that 
territory,  overruling  a  demurrer  to  a  com* 
plaint  seeking  to  enjoin  the  reassessment  of 
a  tax,  and  remanded  the  cause  with  In- 
structions to  dismiss  the  complaint  Af- 
firmed. 

See  same  case  below  (N.M.)  88  r*ac  548. 

The  facta  are  stated  in  the  opinion. 

Mr.  Alonso  B.  McMIIIeu  for  appellant 

Mr.  Frank  W.  Clancy  for  appellees.       m 

*Mr.  Justice  Holmes  delivered  the  optn-* 
ion  of  the  court: 

This  is  a  complaint  or  bill  against  the 
assessor,  the  treasurer  and  ea>  officio  col- 
lector, and  the  district  attorney  of  the  coun- 
ty of  Bernalillo,  New  Mexico,  to  enjoin  the 
reassessment  of  a  tax  on  stock  and  real  es- 
tate for  the  year  1003  upon  the  plaintiff 
bank,  which  the  plaintiff  is  informed  and  be- 
lieves the  defendants  will  attempt  The  bill 
alleges  that  the  plaintiff  gave  the  assessor  a 
list  in  which  capital  stock,  surplus,  and  real 
estate  were  lumped  In  a  single  item  with  a 
single  valuation  of  (00,000.  Thereupon  the 
assessor  made  a  different  valuation,  lump- 
ing the  capital  stock  and  valuing  it  at  Oil 
per  cent  of  its  par  value,  and  giving  separate 
figures  for  the  surplus  and  the  several  par- 
cels of  real  estate,  the  total  being  (160,642. 
This  was  affirmed  by  the  territorial  board  of 
equalization  on  appeal.  Afterwards  the 
plaintiff  paid  the  amount  admitted  by  it  to- 
be  due,  and  was  sued  for  the  residue;  but 
the  suit  was  dismissed,  the  district  attor- 
ney giving  out  that  a  new  assessment  would 
be  made.  It  is  alleged  that  the  assessor,  in 
1903,  announced  as  his  method  of  valuation. 


*  Out  Dlf.  vol.  IB,  Taxation,  ||  MM1T. 
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that  all  property  except  bank  property  and 
bank  shares  would  be  assessed  at  one  third 
of  its  real  value,  but  that  he  would  assess 
banks  at  SO  per  cent  of  the  capital  stock  and 
surplus  in  addition  to  their  real  estate; 
that  he  did  as  he  announced,  and  also  as- 
sessed the  real  estate  without  deducting  the 
value  "from  the  valuation  of  other  property 
u  assessed  against  said  banks."  Beside  the 
V  prayer  for  an*  in  junction  there  Is  another 
that  the  treasurer  and  em  officio  collector  be 
ordered  to  cancel  the  above-mentioned  as- 
sessment upon  his  books.  There  was  a  de- 
murrer, which  was  overruled  below,  but  sus- 
tained by  the  supreme  court  of  the  territory, 
with  directions  to  dismiss  the  complaint. 

The  complaint  admits  that  the  plaintiff's 
return  was  not  in  accordance  with  the  law, 
and  the  supreme  court  of  the  territory  says 
that  both  that  and  the  assessment  were  bad, 
and  that  a  reassessment  is  authorised  by 
local  law.  We  see  no  reason  to  reverse  its 
decision  upon  that  point  If  a  reassessment 
Is  made,  that  now  on  the  treasurer's  books 
will  be  disposed  of  and  will  be  no  cloud  up- 
on the  plaintiff's  title,  so  that  the  whole 
question  is  whether  a  reassessment  shall  be 
made.  The  plaintiff's  objection  is  not  the 
technical  one  that  no  reassessment  is  au- 
thorized by  statute,  but  the  substantial  ap- 
prehension that  the  shares  will  be  taxed  "at 
a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizen*,"  contrary  to  the  words  of  Rev.  Stat. 
|  6210,  U.  8.  Comp.  Stat.  1001,  p.  3502,  and 
that  the  value  of  real  estate  separately  as- 
sessed and  taxed  will  not  be  deducted  from 
the  valuation  of  shares,  as  it  is  thought  to 
be  implied  by  that  section  and  required  by 
tfae  territorial  laws  of  1801,  chap.  40  (Comp. 
Laws,  1807,  I  250),  that  It  should  be. 

We  assume  that  such  an  assessment  of 
■hares  as  is  apprehended  would  be  invalid 
under  Rev.  Stat,  f  6210.  First  Nat  Bank 
v.  Chapman,  173  U.  S.  206,  218,  220,  48  L. 
ed,  660,  674,  676,  10  Sup.  Ct  Rep.  407. 
We  assume  that  it  would  be  invalid  none 
the  less  ff  disguised  as  a  tax  on  80  per  cent 
of  the  par  value,  if  other  moneyed  capital 
was  uniformly  and  intentionally  assessed  at 
one  third  of  its  actual  value  and  If  60  per 
cent  of  the  par  value  of  the  bank  shares  was 
more-  than  one  third  of  their  actual  value. 
Accidental  inequality  is  one  thing.  Inten- 
tional and  systematic  discrimination  anoth- 
er. See,  further,  Raymond  v.  Chicago  Union 
Traction  Co.  207  U.  S.  20,  ante,  7,  28  Sup. 
Ct.  Rep.  7.  We  agree  with  the  plaintiff  that 
the  only  taxes  contemplated  by  t  6219  are 
«  taxes  on  the  shares  of  stock  and  taxes  on  the 
•  real  estate.  Owensboro  Nat'Bank  v.  Owens- 
boro,  173  U.  S.  664,  660,  43  L.  ed.  850,  862,  10 
Sup.  Ct.  Rep.  837.  Hence,  while  the  law  does 
not  consider  the  nature  of  the  bank's  invest- 


ments not  taxed  In  fixing  the  value  of  ita 
stock  (Palmer  v.  McMahon,  133  U.  S.  660, 
33  L.  ed.  772,  10  Sup.  Ct  Rep.  324),  It  may 
be  argued  consistently  with  the  decisions 
that  real  estate  taxed  to  the  bank,  and  land 
out  of  the  territory,  which  could  not  bs 
taxed  by  it  at  all  (Union  Refrigerator  Tran- 
sit Co.  v.  Kentucky,  IBB  U.  S.  104, 60  L.  ed. 
150,  26  Sup.  Ct  Rep.  36),  are  meant  to  be 
deducted  by  Rev.  Stat  I  6219,  and  are  re- 
quired to  be  by  the  territorial  law.  But  we 
agree  with  the  supreme  court  of  the  terri- 
tory that  the  time  for  deciding  these  and 
other  questions  has  not  come. 

The  acceptance  of  what  was  admitted  to 
be  due  created  no  estoppel  to  demand  mora. 
There  are  no  such  precise  averments  in  the 
complaint  as  would  warrant  our  assuming 
that  no  assessment  could  bo  made  for  a  fur- 
ther amount  "till  'ess  that  none  in  any  form 
could  be  made,  when  there  is  no  valid  one 
upon  the  books.  We  cannot  toll,  and  much 
more  positive  averments  of  intent  than 
those  before  us  would  not  warrant  a  court  in 
prejudging,  what  the  assessing  officer  will 
do.  It  is  not  for  a  court  to  stop  an  officer 
of  this  kind  from  performing  his  statutory 
duty  for  fear  he  should  perform  it  wrongly. 
The  earliest  moment  for  equity  to  interfere 
is  when  an  assessment  has  been  made.  Prob- 
ably It  will  be  made  with  caution,  after  this 

Judgment  affirmed. 


(208  U.  S.  H4) 

HERRING-- HALL -MARVIN     SAFE     COM- 
PANY, Petitioner. 


Unfair  competition  —  use  of  one's  own. 

The  purchaser  of  all  tfae  property  and 
assets  as  a  going  concern,  together  with  ths 
business,  good  will,  and  trade  Tights  of  a 
safe  and  lock  manufacturing  company  which 
was  to  wind  up  its  affairs,  has  the  right  to 
use  the  surname  of  the  founder,  where 
that  name  had  acquired  a  commercial  value, 
and  to  be  protected  by  an  injunction  against 
a  rival  safe-making  corporation  organized 
by  the  sons  of  the  founder,  who  were  mem- 
bers of  the  original  corporation,  forbidding 
the  use  of  the  surname  of  such  founder, 
either  alone  or  In  combination,  in  the  cor- 
porate name,  on  safes,  or  in  advertisements, 
unless  accompanied  by  information  thai 
the  corporation  is  not  the  original  corpora- 
tion or  its  successor,  or  that  the  article  is 
not  the  product  of  such  original  company  or 


[No.  134.) 


Argued   January   SO,    1908.      Decided    Feb- 
ruary 24,  1008. 


•Sd.  Note.— For  a 
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^N  WRIT  of  Certiorari  to  th«  United 
Statu  Circuit  Court  of  Appeal!  for 
the  Sixth  Circuit  to  review  a  decree  which, 
reversing  in  part  and  modifying  a  decree 
of  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Ohio,  enjoined  certain  use  of  a  sur- 
name as  unfair  competition.  Modified  by 
making  the  injunction  more  specific,  and,  as 
modified,  affirmed. 

See  same  eaae  below,  70  C.  C.  A.  490,  1*6 
Fed.  87. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lawrcnoe  Maxwell,  Jr.,  and 
Charles  H.  Aldrich  for  petitioner. 

Messrs.  Jndson  Harmon  and  William 
h  O.  Cochran  for  respondents. 

*    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

Thin  is  the  suit  referred  to  in  Donnell  v. 
Herring-Hall-Marvin  Safe  Co.  [203  U.  S. 
867,  ante,  286,  26  Sup.  Ct.  Rep.  286].  It 
was  brought  by  the  petitioner  against  the 
respondents  to  enjoin  them  from  carrying 
on  their  business  under  their  present  name 
or  any  name  calculated  to  make  purchasers 
believe  that  they  are  dealing  with  the  estab- 
lishment founded  by  Joseph  L.  Hall,  or  with 
the  plaintiff,  and  also  to  enjoin  them  from 
advertising  or  marking  their  product  as 
Hall's  safes.  The  facts  are  stated  in  the 
case  referred  to.  In  brief,  the  petitioner 
is  the  successor  by  purchase  to  the  business 
of  Hall's  Safe  &  Lock  Company,  an  Ohio 
corporation  founded  by  Joseph  L.  Hall,  a 
safe  maker  of  repute,  the  stock  of  which 
belonged  to  his  estate  and  his  children.  The 
respondents  are  sons  of  Joseph  L.  Hall,  and 
an  Ohio  corporation  formed  by  them  in  Sep- 
tember, 1896.  immediately  after  they  were 
discharged  from  their  contracts  with  the 
purchasing  company.  It  has  been  decided 
that  the  Halls  did  not  give  up  the  right  to 
do  business  in  their  own  name  by  the  part 
they  took  when  the  original  company  sold 
out,  and  that  the  petitioner  has  the  right, 
but  not  the  exclusive  right,  to  use  the  name 
"Hall."  Its  rights  arise  by  way  of  succession, 
out  of  the  priority  of  the  original  company, 
not  out  of  contract.  This  case  requires  us 
to  discuss  a  little  further  what  the  respec- 
tive rights  of  the  parties  are.  The  decision 
below  is  to  be  found  in  76  C.  C.  A.  495,  and 
148  Fed.  37. 

We  think  ft  clear,  aa  was  conceded  in  the 

other   case,   that   the  plaintiff  got   all   the 

gran  table  rights  of  the  original  company, 

_  including  that  of  using  the  name  "Hall." 

g  It  is  true  that  trade  names  were  not  men- 

'  tioued  in  the  deed,  but  its  language 'was 

broad  enough  to  include  them.    Tie  deed, 

along  with   the   plant,  patterns,  stock  of 


safes,  accounts,  papers,  eta,  conveys  all 
"trademarks,  patent  rights,  trade  rights, 
good  will,  and  all  its  property  and  assets 
of  every  name  and  nature,"  and  agrees  that 
the  business  Is  "taken  over  in  all  respects 
as  a  going  concern."  If  a  particular  phrase 
is  needed  in  addition  to  the  general  lan- 
guage and  the  nature  of  the  transaction, 
"trade  rights"  will  do  well  enough.  The 
name  "Hall"  was  used  and  was  expected  to 
be  used  as  a  part  of  the  name  of  the  first 
purchasing  company,  the  Herring-Hall -Mar- 
vin Company.  There  was  a  stipulation  in 
the  deed  that  the  seller  should  be  wound  up, 
but  that,  far  from  being,  as  was  argued,  a 
provision  in  favor  of  the  seller  to  avoid  the 
use  of  Its  name  by  the  purchaser,  was  a 
covenant  to  the  purchaser  in  aid  of  the  sell- 
er's undertaking  not  to  engage  in  any  busi- 
ness thereafter.  The  Hall  Safe  *  Look  Com- 
pany expressly  and  in  reiterated  terms  sold 
all  its  property  and  assets  of  every  descrip- 
tion as  a  going  concern,  agreed  to  disappear, 
and  disappeared.  It  had  no  reason  for  re- 
taining any  right  and  retained  none,  except 
the  right  to  be  paid.  The  circumstances  of 
the  case  raise  none  of  the  nice  questions 
that  sometimes  have  arisen  as  to  when  the 
name  is  sold  along  with  the  other  assets. 
It  may  be  that,  although  the  deed  conveyed 
all  that  It  could  convey,  the  plaintiff  could 
not  use  the  corporate  name  proper  of  the 
original  corporation,  because  that  Is  a  char- 
ter right,  and  could  not  be  exercised  with- 
out the  consent  of  the  legislature.  Montreal 
Lithographing  Co.  v.  Sabiston  [1899]  A.  C. 
610.  But  that  is  not  what  it  wants  to  do. 
It  only  wants,  so  far  as  it  may,  to  appro- 
priate the  name  "Hall"  for  Its  safes. 

The  original  company,  from  1867  to  1802, 
was  attaching  to  Hall's  safes  the  reputa- 
tion that  made  the  name  famous  and  de- 
sired. Whoever  achieved  it  did  so  through 
the  medium  of  the  company.  The  good  will 
thus  gained  belonged  to  the  company,  and 
was  sold  by  it,  with  all  its  rights,  when  it 
sold  out.  See  Le  Page  Co.  v.  Russia  Cement 
Co.  17  L.R.A.  354,  B  C.  C.  A.  555,  8  U.  S, 
App.  112,  51  Fed.  041,  943.  So  that  thsft 
question  is  narrowed  to  what  its  rights  g 
would  have-been  at  the  present  day  if  it* 
had  kept  on.  The  advantage  which  it  would 
have  had,  and  to  which  the  petitioner  has 
succeeded,  is  that  of  having  been  first  and 
alone  for  so  long  in  the  field.  Some  of  the 
Halls  might  have  left  It  and  set  up  for  them- 
selves. They  might  have  competed  with  it, 
they  might  have  called  attention  to  the  fact 
that  they  were  the  sons  of  the  man  who 
started  the  business,  they  might  have 
claimed  their  due  share,  If  any,  of  the  merit 
(a  maHng   Hall's   safes  what   they   were. 
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White  t.  Trowbridge,  216  Pa.  11,  18,  22,  04 
Atl.  802.  But  they  would  have  been  at  the 
disadvantage  that  noma  name*  and  phrases, 
otherwise  truthful  and  natural  to  use,  would 
convey  to  the  public  the  notion  that  they 
were  continuing  the  business  done  by  the 
company,  or  that  they  were  in  some  privity 
with  the  established  manufacture  of  safes 
which  the  public  already  knew  and  liked. 
To  convey  that  notion  would  bo  a  fraud, 
and  would  have  to  be  stopped.  Therefore 
such  names  and  phrases  could  be  used  only 
if  so  explained  that  thty  would  not  deceive. 
The  principle  of  the  duty  to  explain  is 
recognized  in  Howe  Scale  Co.  v.  Wyokofi", 
Seamans,  ft  Benedict,  IBS  U.  8.  118,  49  L. 
ed.  672,  25  Sup.  Ct.  Rep.  609.  It  is  not 
confined  to  words  that  can  be  made  a  trade- 
mark in  a  full  sense.  The  name  of  a  per- 
son or  a  town  may  have  become  so  asso- 
ciated with  a  particular  product  that  the 
mere  attaching  of  that  name  to  a  similar 
product,  without  more,  would  have  all  ef- 
fect of  a  falsehood.  Walter  Baker  ft  Co.  r. 
Slack,  66  C.  C.  A.  138,  130  Fed.  614.  An 
absolute  prohibition  against  using  the  name 
would  carry  trademarks  too  far.  Therefore 
the  rights  of  the  two  parties  have  been 
reconciled  by  allowing  the  use,  provided 
that  an  explanation  is  attached.  Singer 
Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S.  ISO,  200, 
204,  41  L.  ed.  118,  130,  131,  16  Sup.  Ct  Rep. 
1002;  Brinsmead  v.  Brinsmead,  13  Times 
L.  R,  3;  Reddaway  t.  Banham  [1896]  A.  C. 
199,  210,  222;  American  Waltham  Watch 
Co.  v.  United  State*  Watch  Co.  173  Mass. 
85,  87,  43  L.R.A.  826,  73  Am.  St  Rep.  263, 
63  N.  E.  141;  Dodge  Stationery  Co.  v. 
Dodge,  145  Cal.  380,  78  Pac.  870.  Of  course, 
the   explanation   must   accompany  the   use, 

§  so  as  to  give  the  antidote  with  the  bane. 

•  *  We  must  assume  that  the  name  "Hall" 
la  connection  with  safes  ha*  acquired  this 
kind  of  significance.  This,  or  very  nearly 
this,  Is  alleged  by  the  answer,  and  must 
have  been  the  finding  of  the  courts  below. 
It  was  suggested  that  really  the  value  of 
the  name  was  due  to  the  use  of  patents  that 
have  run  out  But  we  think  it  appears 
that  the  meaning  of  the  name  1*  not  eon- 
find  to  the  use  of  Hall's  patents,  and,  fur- 
ther, has  had  a  particular  succession  of 
makers  so  associated  with  it  that  the  prin- 
ciple of  the  injunction  granted  la  right 
The  defendants  say  that  they  have  corrected 
advertisements,  and  so  forth,  that  might  be 
deemed  fraudulent,  when  called  to  their  at- 
tention. But  the  name  of  the  defendant 
company  of  itself  would  deceive  unless  ex- 
plained. It  may  have  repented,  but  it  has 
*  it  even  now  asserts  rights 


greater  than  we  think  It  has.  Therefor* 
the  Injunction  must  stand. 

We  are  not  disposed  to  make  a  decree 
against  the  Halls  personally.  That  against 
the  company  should  be  more  specific.  It 
should  forbid  the  use  of  the  name  "Hall," 
either  alone  or  in  combination,  in  corporate 
name,  on  safes,  or  in  advertisements,  unless 
accompanied  by  information  that  the  de- 
fendant is  not  the  original  Hall's  Safe  ft 
Lock  Company  or  its  successor,  or,  as  the 
case  may  be,  that  the  article  is  not  the 
product  of  the  last-named  company  or  its 
successors.  With  such  explanations  the  de- 
fendants may  use  the  Halls'  name,  and,  1' 
it  likes,  may  show  that  they  are  sons  of 
the  first  Hall  and  brought  up  in  their  busi- 
ness by  him,  and  otherwise  may  state  the 
facts. 

There  Is  a  cross  bill  seeking  to  prevent  tha 
plaintiff  from  making  use  of  th*  names 
"Hall's  Safe  ft  Lock  Company,"  "Hall's 
Safe,"  etc,  but  it  does  not  need  separate 
consideration.  The  defendant  shows  noth- 
ing of  which  it  can  complain  or  which 
should  bar  the  plaintiff  from  its  relief.  Th* 
portion  of  the  decree  dismissing  tits  eroas 
bill  is  affirmed. 

Decree  modified  and  a 
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UNITED  STATES,  Appt, 

SISSETON  AND  WAHPETON  BANDS  OP 
SIOUX  INDIANS.      (338.) 

SISSETON  AND  WAHPETON  BANDS  OV 
SIOUX  INDIANS,  Appt*, 

UNITED  STATES.     (330.) 

Claims  —  Indian   annuities  — act-off. 

Payment*  made  by  tha  United  States  on 
account  of  depredations  by  the  Sisseton  and 
Wahpeton  bands  of  Sioux  Indians,  sums 
paid  to  their  chiefs  for  removal  and  sub- 
sistence, and  for  manual  labor  schools  under 
the  treaty  of  July  23,  1851  (10  Stat  at  L. 
940),  and  expenditures  for  their  support 
made  because  of  the  destitution  produced  by 
the  forfeiture  of  their  annuities,  which  was 
declared  by  the  act  of  February  16, 1863  (It 
Stat  at  L.  662,  chap.  37 ) ,  are  properly  sat 
off  against  their  annuities  by  to*  court  of 
claims,  in  the  exercise  of  its  jurisdiction 
under  tha  act  of  June  21,  1006  (34  Stat  at 
L.  372,  chap.  3504),  to  adjudicate  and  award 
the  balance,  if  any,  due  such  Indians,  for 
annuities  under  the  treaty,  a*  if  th*  act  of 
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forfeiture  had  not  been  puud,  and  to  as- 
certain and  Mt  off  all  payment!  or  other 
provisions  made  to  or  for  such  bands  or  any 
memben  thereof  since  the  act  ol  forfeiture 
"which  are  properly  chargeable  against  un- 
paid annuities." 

[Nos.  338,  339.] 

Argued  January  27,  28,  1908.    Decided  Feb- 
ruary 24,   1908. 

CROSS  APPEALS  from  the  Court  of 
Claims  to  review  an  award  of  unpaid 
annuities  to  the  Slsseton  and  Wnhpeton 
bandi  of  Sioux  Indians.    Affirmed. 

See  same  case  below,  42  Ct.  CI.  419. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Robeson,  Marlon 
But  lor,  J.  M.  Vale,  Charles  A.  Maxwell, 
and  George  8.  Chase  for  the  Indians. 

Mr.  Goorge  H.  Anderson,  and  Assistant 
Attorney  General  Thompson  for  the  United 


Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  Is  a  claim  for  annuities  granted  by 
til*  treaty  of  July  23,  18S1  (10  Stat,  at  h. 
•49),  but  declared  forfeited  by  the  act  of 
February  10,  1883  (chap.  37,  12  Stat  at  L. 

5962 ) ,  in  consequence  of  a  great  outbreak  and 
massacre  by  the  Indians.  The  claim  is 
made*under  the  act  of  June  21,  1906  (chap. 
8504,  34  Stat  at  L.  372),  the  material 
part  of  which  is  as  follows: 

"That  jurisdiction  be,  and  hereby  is,  con- 
ferred upon  the  court  of  claims  In  congres- 
sional case  numbered  twenty-two  thousand 
flTO  hundred  and  twenty-four,  on  file  in 
said  court  entitled  The  Slsseton  and  Wah- 
peton Bands  of  Sioux  Indians  against  the 
United  States,'  to  further  receive  testimony, 
bear,  determine,  and  Tender  final  judgment 
In  said  cause,  for  balance,  if  any  Is  found 
due  said  bands,  with  right  of  appeal  as  in 
other  cases,  for  any  annuities  which  would 
be  due  to  said  bands  of  Indians  under  the 
treaty  of  July  twenty-third,  eighteen  hun- 
dred and  flity-one  (Tenth  Statutes  at  Large, 
page  nine  hundred  and  forty-nine), as  if  the 
act  of  forfeiture  of  the  annuities  of  said 
bands,  approved  February  sixteenth,  eigh- 
teen hundred  and  sixty-three,  had  not  been 
passed;  and  to  ascertain  and  set  off  against 
the  amount  found  to  be  due  to  said  Indians, 
If  any,  all  payments  or  other  provisions  of 
every  name  or  nature  made  to  or  for  said 
bands  by  the  United  States,  or  to  or  for 
any  members  thereof,  since  said  act  of  for- 

28  a  a— 28. 


feiture   was    passed,    which    are   properly 
chargeable  against  said  unpaid  annuities. 

"Upon  the  rendition  of  such  judgment, 
and  in  conformity  therewith,  the  Secretary 
of  the  Interior  is  hereby  directed  to  deter- 
mine which  of  said  Indians  now  living  took 
part  in  said  outbreak  and  to  prepare  a  roll  of 
the  persona  entitled  to  share  in  said  judg- 
ment by  placing  on  said  roll  the  names  of 
all  living  members  of  the  said  bands  residing 
in  the  United  States  at  the  time  of  the 
passage  of  this  act,  excluding  therefrom  the 
names  of  those  found  to  have  participated 
in  the  outbreak;  and  he  is  directed  to  dis- 
tribute the  proceeds  of  such  judgment,  ex- 
cept as  hereinafter  provided,  per  capita  to 
the  persons  borne  on  the  said  roll;  and  the 
court  shall  consider  the  evidence  now  on  file 
in  said  cause  in  connection  with  such  other 
evidence  as  may  hereafter  be  adduced  there- 
in." 

The  act  of  June  21,  1906,  was  passed  In 
pursuance  and  extension  of  an  earlier  act  of 
March  3,  1901  (chap.  832,  31  Stat  at  L. 
1078),  which  gave  the  court  of  claims  full  § 
jurisdiction  to'report  to  Congress  what" 
members  of  these  bands  of  Indians  were  not 
concerned  in  the  depredations  of  the  out- 
break, and  to  report  what  annuities  would 
now  be  due  to  the  loyal  members  if  the  act 
of  forfeiture  had  not  been  passed.  The  court 
was  "further  authorised  to  further  consider, 
ascertain,  and  report  to  Congress  what 
lauds,  appropriations,  payments,  gratuities, 
or  other  provisions  have  been  made  to  or  for 
said  bands  or  to  any  of  ths  members  there- 
of since  said  act  of  forfeiture  was  passed. 
.  .  .  And  if  said  court  shall  And  that 
said  bands  preserved  their  loyalty  to  the 
United  States,  they  shall  ascertain  and 
state  the  amount  that  would  be  due  to  said 
Indians  on  account  of  said  annuities  had 
said  act  of  Congress  of  February  sixteenth, 
eighteen  hundred  and  sixty-three,  not  been 
passed,  stating  in  connection  therewith  what 
credits  should  be  charged  against  said  an- 
nuities on  account  of  the  lands,  appropria- 
tions, payments,  gratuities,  or  other  provi- 
sions as  hereinbefore  stated."  A  petition 
was  filed,  but  the  court  found  that  it  was 
impossible  to  determine  what  members  of 
these  bands  remained  loyal  to  the  United 
States;  but  that  a  large  majority,  If  not  all, 
aided  and  abetted  the  massacres  and  depre- 
dations. 39  Ct.  CI.  172.  Thereupon  the  later 
act  was  pused,  referring  to  the  above  peti- 
ion,  and  the  present  supplemental  petition 
was  filed. 

The  court  of  claims  stated  the  account 
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and  ordered  *  Judgment  for  the  balance,  ■  kind*,  or  gratuities,  hire  been  granted  in 
tram  which  both  partial  appeal.  The  an-  time  of  pence  in  addition  to  annuities  la 
•ount  ia  aa  followai  j  not  oonclnsiv*.    There  had  been  an  Indian 

Credits. 

By  fifty  instalment*  of  173,600,  treaty  July  23,  1SS1 $3,630,000.00 

By  amount  allowed  to  chiefs  for  removal  and  subsistence  by  said  treaty, .  27S.0OO.0O 
By  amount  allowed  to  chief*  for  manual  labor  schools,  eto 30,000.00 


Debit*. 
Item. 

1.  To  twelve  Instalments  of  annuity,  appropriated  under  the 
J  treaty  of  1651  (10  Stat,  at  L.  B49)  prior  to  outbreak,  leas 
g  $104.00  returned  to  the  Treasury  ($883,200—104.66), 
*         '$883,096.34,  lea*  $122,509.12  appropriated,  but  not  paid  at 

data  of  forfeiture   $760,886.22 

(See  p.  17,  Senate  Doc  66,  for  various  statutes.) 

2.  To  amount  paid  to  the  chiefs  for  removal  and  subsistence, 

and  for  manual  labor  schools  under  the  treaty  of  1661 306,000.00 

5.  To  amount  appropriated  and  unpaid  at  date  of  forfeiture  act, 

but  forfeited  and  afterwards  expended  for  damages  growing 
out  Of  the  outbreak  of  1862-3  (12  Stat,  at  L.  662,  chap.  37)      122,609.12 
4.  To  one  half  of  $100,000  advance  annuity  appropriated   Feb- 
ruary IS,  1863  (12  Stat,  at  L.  652,  chap.  37) 60,000.00 

6.  To  one  half  amount  paid  to  scouts  and  soldiers  of  the  four 

bands   (26  Stat,  at  L.  103S,  chap.  643;  27  Stat,  at  L.  624, 

ohap.  209;  2S  Stat  at  L.  8S9,  chap.  188} 103,170.65 

0.  To  one  half  amount  expended  for  damages  and  for  support, 

but   not   for    removal    807,824.71 

(See  p.  20,  Senate  Doc  68,  for  various  statutes.) 

7.  To  amount  paid  for  support,  etc.,  under  the  treaty  of  February 

19,  1867    [16  Stat,  at  L.  606] 464,983.40 

(See  p.  17,  Senate  Doe.  68,  for  various  statutes  making 
the  appropriations.) 

8.  To  amounts  paid  under  agreement  of  December  12,  1689....   681,978,37 


Leaving  a  balance  due  of   . 


$738,971-53 


The  amount  of  the  unpaid  annuities  is 
not  in  dispute,  but  the  questions  raised  by 
the  appeal*  concern  the  items  of  set-off,  and 
involve  the  principle  upon  which  they  are 
to  be  charged.  The  Indians  contend  that 
only  sums  specially  charged  by  Congress 
against  annuities  come  into  the  account, 
while  the  United  States  goea  to  the  oppo- 
site extreme.  We  agree  with  the  court  of 
claims  that  the  contention  of  the  Indians, 
at  least,  must  be  rejected,  for  the  reason 
stated  by  it,  that  if  it  was  correct  Congress 
did  not  need  the  help  of  the  court;  the 
figures  were  patent.  Furthermore  the  Ian- 
u  guage  of  the  act  implies  that  the  court  is 
§  called  upon  for  an  active  exercise  of  ju- 
•  dicial  rea*on*and  to  do  something  that  has 
not  yet  been  done.  It  Is  "to  set  off"  all 
payments  to  said  bands  or  to  any  members 
thereof  since  the  acts  of  forfeiture  which 
are  properly  chargeable  against  the  unpaid 
annuities.  The  result  is  assumed  to  be  un- 
certain, as  the  judgment  Is  to  be  for  the 
balance.  If  any  Is  found  due. 

There  are  no  general  rules  of  law  es- 
tablished for  deciding  what  payments  prop- 
erly are  chargeable  against  Indian  annui- 
ties.    The  fact   that  payments   of  certain 


war.  The  United  States,  in  passing  these 
acts,  was  doing  what  it  pleased.  In  the 
earlier  statute  it  plainly  indicated  that  the 
most  sweeping  deductions,  Including  gratui- 
ties, were  to  be  made  from  its  possible 
bounty.  In  the  later  one  It  qualified  the 
deduction  of  payment  by  the  words,  "which 
are  properly  chargeable  against  said  unpaid 
annuities,"  It  is  true.  But  the  careful  par- 
ticularity of  the  direction  to  set  off  "all 
payments  or  other  provisions  of  every  name 
and  nature,"  even  If  qualified  as  to  the 
band*  as  well  sa  to  the  particular  mem- 
bers to  whom  some  payments  properly  left 
out  of  consideration  had  been  made,  show* 
that  large  set-offs  still  were  expected.  It 
is  said  that  the  court  was  to  proceed  "a*  if 
the  act  of  forfeiture  had  not  been  passed." 
But  that  was  only  in  ascertaining  the 
amount  of  annuities  that  would  be  due  In 
that  case,  and  in  rendering  a  judgment  that 
otherwise  would  be  unauthorized.  Those 
words  do  not  require  the  court  to  treat  all 
payment*  upon  the  fiction  that  nothing  had 
happened,  or  to  give  them  a  different  com- 
plexion from  that  which  they  had  when 
they  were  made.  Common  sense,  the  then 
recent  decision  of  the  court  of  claim*  a*  t*> 
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the  general  conduct  of  the  band*,  end  the 
position  of  the  words  in  the  section,  show 
that  thuy  could  have  had  no  •neb  Intent. 

It  follows  from  what  we  have  said  and 
from  a  consideration  of  the  nature  of 
payments  and  the  circumstances,  which  the 
court  of  claims  rightly  considered,  as  well 
as  from  the  treaties  and  acts  of  Congress, 
that  the  claimants  properly  were  charged 
•  with  their  share  of  payments  on  account  of 
■  depredations.  On 'general  grounds  of  fair- 
ness such  payments  are  properly  chargeable 
against  the  sum  that  the  United  States,  by 
He  condonation,  consented  to  pay.  Con- 
gress, as  well  as  the  court,  is  of  that  opin- 
Ion,  for  the  appropriation  of  the  annuities 
to  the  indemnifl cation  of  persons  whose  prop- 
erty had  been  destroyed  by  the  Indians  was 
declared  just,  and  two  thirds  of  the  i 
payable  then  and  the  next  year  were  ap- 
plied to  that  end  by  the  forfeiture  act  of 
February  IS,  1863.  12  Stat,  at  L.  662, 
chap.  37.  In  this  connection  the  act  is  as 
important  as  ever  it  was.  See  further  act 
Ol  March  3,  1885,  chap.  320.  23  Stat.  I 
344.  Again,  by  a  treaty  of  June  19,  1 
art.  fl,  12  Stat,  at  L.  1037,  1039,  later  than 
that  granting  the  annuities,  which  was 
made  in  1851,  the  Indians  had  agreed  that. 
In  case  of  depredation,  it  should  be  paid  for 
out  of  their  moneys  Id  the  bands  of  the 
United  States.  The  effect  of  this  treaty  as 
against  those  breaking  it  is  not  to  be  got 
rid  of  by  dignifying  their  acts  with  the 
name  of  war,  while  at  the  same  time 
court  is  asked  to  treat  all  that  was  done  by 
the  United  States  as  if  there  bad  been 
broken  peace.  The  successful  party  t 
war  is  apt  to  demand  indemnity ,  and  when 
that  party  is  doing  an  act  of  grace  and  re- 
storing annuities  forfeited  because  of  dam- 
age done  it  is  absurd  to  ask  that  it  should 
leave  consideration  of  the  charge  for  dam- 
age out  of  account  Some  further  argu- 
ments of  detail  may  be  passed  unnoticed  by 
reason  of  the  general  point  of  view  from 
which  we  regard  the  case.  We  may  add 
here  that,  as  we  do  not  go  behind  the  find- 
ings of  fact  (McC)ure  v.  United  States, 
116  U.  S.  140,  29  L.  ed.  072,  0  Sup.  Ct.  Rep. 
S21 ;  District  of  Columbia  v.  Barnes,  197 
U.  S.  140,  100,  49  L.  ed.  099,  700,  26  Sup. 
Ct.  Rep.  401),  there  baa  been  some  waste 
of  energy  in  arguing  from  public  docu- 
ments of  which  we  are  asked  to  take  notice, 
and  that  we  see  no  reason  to  revise  the  find- 
ing that  the  claimants  should  be  charged 
with  half  the  total  payments  of  which  their 
share  is  to  be  set  off. 

We  pass  to  the  Items  of  the  account. 
Item  1  of  tha  debits  is  admitted  to  be  cor- 
rect, except  that  the  court  twice  deducted 
tl04.66,  once  expressly,  the  second  time  in 


the  $12?,S09.1B  from  the  gross  debits, 
8883,200.    The  Item  should  be  8760,690.88. 

We   perceive  no   reason   for   questioning  H 
itemZ.  g 

•  Items  3  and  4  are  disposed  of  by  what* 
we  hare  said.  The  United  States  admits  a 
repetition  of  the  mistake  mentioned  under 
item  1  in  item  4. 

Item  0  is  disputed  only  as  charging  one 
half  instead  of  one  sixth,  alleged  to  be  the 
fair  proportion,  upon  evidence  properly  not 
reported,  and  found  by  the  court  of  claims 
to  be  untrustworthy.  Aa  we  have  said,  we 
see  no  reason  for  not  accepting  the  conclu- 
sion of  the  court  of  claims. 

Item  0  needs  mention  only  because  it  em- 
braces expenditures  for  support,  which,  it 
is  said,  by  the  general  practice  would  be 
granted  alongside  of  the  annuities  were 
they  running.  Tha  question  of  damages 
baa  been  disposed  of.  The  other  will  be 
dealt  with  in  connection  with  item  7. 

Item  7  is  one  of  the  chief  objects  of  the 
claimants'  attack.  By  the  treaty  of  Feb- 
ruary 19,  April  22,  1867  (IS  Stat,  at  L. 
606) ,  the  claimants  ceded  tights  of  way  to 
the  United  States,  and  the  United  States, 
in  consideration  of  the  cession,  the  serv- 
ices of  the  friendly  hands,  and  the  for- 
feiture of  their  annuities,  purported  to 
set  aside  for  them  certain  reservations. 
This  waa  by  articles  2-4.  Article  6  was 
aa  follows:  "And  further,  in  considera- 
tion of  the  destitution  of  said  bands  of 
Sisseton  and  Wahpeton  Sioux,  parties 
hereto,  resulting  from  the  confiscation 
of  their  annuities  and  improvements,  it 
Is  agreed  that  Congress  will,  in  its  own 
discretion,  from  time  to  time,  make  such 
appropriations  as  may  be  deemed  requisite 
to  enable  said  Indiana  to  return  to  an  agri- 
cultural life,"  etc.  Payments  under  arti- 
cle 6  make  up  item  7.  It  is  agrued  that 
the  Indians  already  owned  the  land  set 
aside  for  them,  that  there  waa  no  considera- 
tion for  their  grant  except  the  promise  In 
article  6,  that  the  destitution  of  the  Indiana 
was  not  a  consideration  to  the  United  States, 
and  hence  again  that  the  promise  should 
be  set  against  the  cession,  and  that  they 
ought  not  to  be  charged  with  this  sum. 
But  without  going  outside  the  record  for 
other  matters  of  dispute,  it  is  enough  to 
say  that  the  question  is  not  as  to  the  facts, 
but  as  to  the  assumption  and  purport  of  the_ 
document.  The  treaty  makes  the  assign-g 
meat  of  the*  reservation,  be  it  better  or* 
worse,  the  consideration  for  the  cession  by 
the  Indians,  and  the  agreement  In  article 
0  a  gratuitous  promise  induced  by  con- 
sideration of  the  Indians'  want.  The  words 
'in  consideration  of  do  not  import  a  tech- 
nical con  nide  ration,  such  as  is  needed  In  a 
private  bargain  not  under  seal,  but  the  in- 
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duoement  that  led  Congress  to  nuke  the 
promise.  It  indicate*  the  only  inducement, 
and  a  different  one  cannot  be  substituted 
In  ite  place,  on  the  ground  that  assumpsit 
would  not  lie  on  the  one  named. 

By  the  words  of  the  treaty,  then,  the  8th 
article  promised  the  payments  in  question 
because  the  claimants  were  in  want  because 
their  annuities  had  been  confiscated.  Or, 
striking  out  the  middle  term  and  looking 
to  the  result,  the  payments  were  made  be- 
cause the  annuities  had  been  confiscated ; 
that  is  to  say,  M  far  as  appears,  they  would 
not  have  been  made  except  for  that  cause. 
But,  if  so,  then,  when  the  annuities  are  re- 
stored, the  sums  paid  on  the  footing  that  the 
annuities  were  lost  must  be  taken  into  tha 
account.  It  does  not  matter  whether  the 
Indians  had  a  demand  in  conscience  against 
the  United  States  for  their  cession  or  not, 
or  whether  or  not  such  demands  were  set- 
tled by  subsequent  treaties;  the  sum  stood 
on  its  own  ground  and  must  be  dealt  with 
on  the  footing  on  which  it  was  paid.  If 
further  argument  is  necessary  one  might  be 
drawn  from  the  reference  to  House  Docu- 
ment 19S3,  Fiftieth  Congress,  Pint  Session, 
fat  article  S  of  the  agreement  of  December 
12,  I860,  ratified  by  the  act  of  March  3, 
1831  (chap.  643,  (  26,  26  Stat,  at  L.  1037), 
— an  act  not  repealed  by  those  under  which 
this  suit  is  brought.  But  as  this  document 
is  not  made  part  of  the  report  and  Is  said 
not  to  have  been  before  the  court  of  claims, 
we  do  not  care  to  Invoke  for  this  or  other 
purposes  a  help  that  the  decision  does  not 
seem  to  us  to  need. 

A*  to  the  payments  for  support  charged 
In  item  6,  they  are  to  be  considered  In  the 
light  of  the  act  of  forfeiture  and  th*  at- 
titude of  Congress  indicated  in  article  0 
of  the  treaty  just  discussed.  The  Indians 
,.  were  In  the  position  of  people  having  no 
o  recognized  claim.  They  were  dependents 
?  because  of  the 'forfeiture.  Payments  made 
for  their  support  in  such  circumstances 
cannot  be  compared  to  those  that  may  have 
been  made  to  tribes  In  good  standing.  It 
Is  mere  conjecture  to  inquire  whether  simi- 
lar allowances  might  have  been  granted  if 
they  had  kept  the  peace.  They  were  made 
in  fact  because,  by  reason  of  the  forfeiture, 
the  Indians  must  be  supported  or  starve. 
The  considerations  that  apply  to  article 
6  apply,  although  it  must  be  admitted  less 
strongly,  to  other  payments  for  support  and 
the  like.  The  act  of  1001  cannot  be  left 
wholly  out  of  sight  in  construing  that  of 
1900,  and  as  has  been  said,  that  act  con- 
templated that  every  gratuity  should  be 
brought  in.  We  are  not  prepared  to  over- 
rule the  decision  of  the  court  of  claims  on 
this  point. 

Item  8  Is  not  disputed.     There  are  some 

•Bd.  Note.— For  eai 


further  matters  of  detail  which  ws  do  not 
discuss,  but  have  not  failed  to  consider. 
Upon  the  whole  case  and  in  view  of  tha 
cross  appeal  of  the  United  States  we  are  of 
opinion  that,  under  the  judgment  below, 
the  claimants  came  off  as  well  as  they  rea- 
sonably could  expect.  If  we  were  to  follow 
the  claimants  outside  tike  record,  some  of 
the  questions  raised  by  the  United  States 
might  be  serious;  but,  as  the  case  stands, 
we  are  of  opinion  that  the  judgment  should 
be  affirmed,  with  the  correction  I 
under  item  1. 

Judgment  affirmed. 

Mr.  Justice  McKenna  dissents. 


(308  U.  S.  505) 

A.  W.  BENNETT,  Plff.  In  Err.  and  Appt 

SARAH  GRACE  BENNETT. 

Appeal  —  review  of  discretionary  order 
—  condition  of  opening  default. 
The  discretion  of  the  court,  under  Oklaho- 
ma Code  Civ.  Proe.,  J3984,  to  permit  a  de- 
faulting defendant  to  answer  "upon  such 
terms  as  may  be  just,"  is  not  abused  by  mak- 
ing It  a  condition  of  granting  such  permission 
in  a  suit  for  divorce  that  defendant  comply 
with  an  order  theretofore  made,  directing 
him  to  pay  temporary  alimony  and  attor- 
ney's fees,  which  was  reasonable  in  itself, 
and  reasonable  in  relation  to  the  means  and 
obligations  of  defendant  to  plaintiff.* 

[No.  88.J 

Argued  January  9,  10,  1908.    Decided  Feb- 
ruary  24>   1908. 

IN  ERROR  to  and  APPEAL  from  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa to  review  a  decree  which  affirmed  a 
decree  of  the  District  Court  of  Lincoln 
County,  in  that  territory,  awarding  alimony 
and  attorney's  fees  in  a  suit  for  divorce. 


Pae.  660. 


i  ease  below,  16  Okla.  164,  S3 


Statement  by  Mr.  Justice  McKenna: 

The  question  in  this  case  is  whether,  fa 
a  suit  for  divorce,  the  defendant  being  in 
default  for  not  answering  within  the  time 
allowed  by  statute,  a  court  may  make  it  a 
condition  of  permission  to  answer  that  ha 
comply  with  the  order  of  the  court  direct- 
ing him  to  pay  temporary  alimony  and  at- 
torney's fees. 

It  will  avoid  confusion  to  designate  the 
parties  as  they  were  in  the  trial  court,  the 
appellee  as  plaintiff  and  the  appellant  aa  de- 
fendant. 

The    plaintiff   brought   suit    for    divorce 
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against  tin  defendant  In  the  district  court 
Of  Lincoln  county,  Oklahoma  territory,  on 
toe  21st  of  May,  1903,  alleging  as  the 
grounds  thereof  extreme  cruelty.  She  al- 
leged in  her  complaint  that  defendant  was 
the  owner  of  certain  personal  property  and 
certain  real  estate,  and  that  defendant  had, 
for  the  purpose  of  defrauding  her,  conveyed 
such  real  estate  to  Harry  M.  Bennett,  a 
by  a  former  marriage.  She  prayed  for  a 
divorce,  Just  division  of  the  real  and  person- 
al property,  and  the  custody  of  a  child 
which  had  been  born  to  her  and  defendant 
Sob  also  prayed  for  91,000  temporary  ali- 
mony and  (1,000  attorney's  fees. 
S  Summons  was  issued  requiring  defendant 
•  to  answer  by  the'lOth  day  of  June,  or  the 
petition  would  be  taken  as  true  and  Judg- 
ment rendered  accordingly. 

The  return  of  the  sheriff  recites  that  he 
served  it  on  May  22,  1903,  at  8:55  *.  u. 
fey  leaving  for  defendant,  "at  his  usual  place 
of  residence"  in  the  county,  "a  true  and  cer- 
tified copy"  of  the  summons  "with  all  the 
indorsements  thereon." 

On  the  day  plaintiff  filed  her  petition  she 
applied  for  an  order  restraining  defendant 
from  disposing  of  his  property,  and  that  he 
pay  Into  court  the  sum  of  (1,000  temporary 
alimony,  "to  support  her  and  carry  on  her 
suit,"  as  she  was  "unable,  on  account  of 
sickness  and  late  confinement,  to  do  work 
of  any  kind  or  character,''  and  that  ha  pay 
Into  court  $000  for  the  support  and  main- 
tenance of  the  child  born  to  her  and  de- 
fendant, and  also  MOO  for  attorney's  fees. 
Notice  of  the  application  was  personally 
served  on  defendant.  The  application  was 
heard  by  order  of  the  court  at  chambers  on 
the  23d  of  May.  The  defendant  did  not  ap- 
pear. A  restraining  order  waa  granted  and 
defendant  ordered  to  pay  into  the  office  of 
the  clerk  of  the  court  within  ten  days  "the 
sum  of  $1,000,  for  the  use  and  benefit  of 
the  plaintiff  a*  temporary  alimony  and 
suit  money,"  and  the  sum  of  $100,  attor- 
ney's fees. 

On  the  21st  of  July,  1903,  plaintiff  filed 
an  amended  petition,  in  which  she  repeated 
the  charges  of  cruelty,  made  fuller  allega- 
tions as  to  the  property  of  defendant  and  at- 
tempts at  its  disposition.  In  this  petition 
Harry  M.  Bennett,  a  son  of  defendant  by  n 
former  marriage,  was  made  a  party  by  his 
next  friend  and  guardian.  Service  was 
made  upon  the  defendants  by  publication 
and  they  were  required  to  answer  on  or  be- 
fore the  4th  day  of  September,  1903.  It 
also  appears  from  the  record,  under  the  head 
of  "journal  entry,"  that  defendant  "was 
duly  and  legally  served,  personally,  with 
an  alias  summons"  after  the  filing  of  the 
amended  petition.  By  this  summons  defend- 
ant waa  required  to  answer  by  the  12th  day 


Of  March,  1004.  The  record  shows  that  oa 
the  24th  September,  1903,  the  following  pro-,, 
ceedlngs  took  place: 

"  "Come  now  the  plaintiff  and  defendant,* 
A.  W.  Bennett,  by  their  respective  counsel, 
and  said  defendant  submits  a  motion  to  set 
aside  service  of  summons  herein,  and  the 
court  being  fully  advised:  It  is  by  the 
court  ordered — be  given  leave  to  amend  re- 
turn on  said  summons." 

On  the  same  day  Harry  M.  Bennett  waa 
given  additional  time  to  answer,  and  on  the 
30th  of  September  did  answer  by  his  guard- 
ian ad  litem,  appointed  by  the  court,  deny- 
ing each  and  every  allegation  of  the  peti- 
tion. 

The  record  contains  an  order  which  re- 
cites that  plaintiff  and  defendant  appeared 
by  attorneys  tith  April,  1804,  being  a  regu- 
lar court  day,  and  also  recites  "this  motion 
comes  up  for  hearing,  on  the  motion  of  Al- 
bert W.  Bennett,  who  appears  specially  by 
his  attorneys,  for  the  purpose  erf  this  mo- 
tion only,  and  for  no  other  purpose,  to  set 
aside  the  summons  in  this  case.''  The 
grounds  of  the  motion  are  given.  The  court 
overruled  the  motion  and  defendant  except- 
ed. "Whereupon,"  the  order  recites,  "the 
defendant  Albert  W.  Bennett,  by  bis  attor- 
neys, offered  to  file  his  answer  in  this  cause, 
instanter,  which  said  offer  was  refused  by 
the  court  for  the  reason  that  the  said  de- 
fendant is  in  contempt  of  this  court  by  rea- 
son of  Us  failure  and  refusal  to  comply 
with  the  order  of  the  court,  heretofore  made, 
to  pay  to  the  plaintiff  in  this  cause,  the 
sum  of  (1,000  as  and  for  temporary  ali- 
mony, and  $100  as  attorney's  fees  in  this 
case,  but  made  the  further  order  that  the 
said  defendant  should  be  permitted  to  file 
said  answer  within  five  days  on  condition 
that  he  purge  himself  of  said  contempt  by 
complying  with  said  order  within  that  time; 
to  which  order  of  the  court  the  defendant 
Albert  W.  Bennett  excepted  at  the  time." 

In  the  decree  of  the  court  the  proceedings 
an  stated  as  follows: 

"The  court  further  finds  that  on  the  6th 
day  of  April,  1004,  the  defendant  A.  W. 
Bennett  appeared  by  his  attorneys  and 
asked  leave  to  file  his  answer  herein  out  of 
time,  which  request  was  objected  to  by  the 
plaintiff,  for  the  reason  that  the  said  de-gj 
fendant  had  failed  to  comply  with  an  order* 
theretofore  made*  to  pay  to  the  clerk  of  the* 
court  for  the  use  of  the  plaintiff  the  sum  of 
$1,000  as  and  for  temporary  alimony  and 
the  further  sum  of  $100  as  and  for  attorney 
fees  for  her  attorneys,  and  the  court  being 
advised  that  the  defendant  had  not  com- 
plied with  said  order  or  offered  any  excuse 
for  his  failure  so  to  do,  his  application  for 
leave  to  answer  Is  refused  until  he  shall 
comply   with   said   former   order   or   show 
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mum  why  he  has  not,  and  he  la  given  fivo 
days  to  make  said  showing  and  in  which  to 
file  his  aaid  answer." 

And  the  decree  further  recites  that  on  the 
28th  day  of  April,  1904,  the  cause  cam 
for  trial,  and  plaintiff  appeared  and  Harry 
M.  Bennett  also  appeared,  "and  the  defend- 
ant A.  W.  Bennett  having  failed  to  comply 
with  the  former  order  of  the  court  or  make 
excuse  for  not  complying,  and  having  failed 
to  answer  the  petition  of  plaintiff  herein, 
the  said  defendant  A.  W.  Bennett  is  now 
called  three  times  in  open  court,  but  makes 
default  and  falls  to  plead  or  otherwise  ap- 
pear in  said  cause,  and  the  said  A.  W.  Ben- 
nett is  by  the  court  adjudged  to  be  In  de- 
fault for  an  answer,  and  not  entitled  to 
answer  or  plead  until  he  shall  comply  with 
the  order  heretofore  made,  wherein  the  said 
A.  W.  Bennett  was  ordered  by  the  court  to 
pay  to  the  plaintiff  $1,000  temporary  ali- 
mony and  {100  attorney  fees  for  her  at- 

The  decree  dissolved  the  marriage  between 
plaintiff  and  defendant,  awarded  her  the 
custody  of  their  child,  awarded  her  the 
homestead  as  her  sola  property  and  $6,000 
permanent  alimony  and  $500  attorney1! 
fees.  The  decree  vacated  the  order  made  for 
temporary  alimony  and  the  payment  of 
(100  attorney's  fees.  The  decree  was  af- 
firmed by  the  supreme  court  of  the  terri- 
tory. This  appeal  is  from  that  part  of  the 
decree  awarding  alimony  and  attorney'! 
fee*. 

Messrs.  James  R.  Keaton,  John  W 
Shartel,  and  Frank  Wells  for  plaintiff  In 
error  and  appellant. 

Messrs.    L.   T.    Mlctaener,   John   Embry, 
and  W.  W.  Dudley  for  defendant  in  error 
eand  appellee. 

t9  *Mr.  Justice  McRenna,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 
courts 

The  assignment  of  errors  attacks  the  de- 
cree of  the  supreme  court  because  (1)  the 
court  decided  or  assumed  that  defendant 
waa  in  contempt  for  not  complying  with 
the  order  for  temporary  alimony.  (2)  In 
so  holding  or  deciding,  though  defendant 
had  not  been  cited  to  show  cause  why  he 
should  not  be  adjudged  in  contempt  for  not 
complying  with  the  order.  (3)  (4)  In  af- 
firming the  action  of  the  trial  court  refus- 
ing permission  to  defendant  to  answer  to 
or  make  defense  against  the  amended  peti- 
tion except  on  condition  that  he  should  com- 
h  ply  In  five  days  with  the  order  lor  tempo- 
rmry  alimony.  (6)  In'afflrming  decree  of 
the  court  awarding  plaintiff  (0,600  per- 
snanent  alimony  and  attorney's  fees  and  ser- 


tain  real  property  constituting  the  home- 
stead of  the  parties. 

The  assignments  of  error  are  based  upon 
a  misunderstanding  of  the  action  of  the 
trial  court  and  the  opinion  of  the  supreme 
court.  They  proceed  upon  the  supposition 
that  he  was  not  in  culpable  default  to  the 
law  and  the  orders  of  the  court, — a  default 
after  amplest  opportunity  to  be  heard  and 
to  contest  every  charge  and  claim  against 
him. 

The  summons  issued  upon  the  original 
petition  was  served  upon  him  by  leaving 
a  copy  of  it  at  his  usual  place  of  residence, 
as  under  the  law  it  could  be  served.  OUs. 
Stat.  1803,  i  3938.  It  contained  the  notifi- 
cation that  unless  he  answered  by  the  16th 
of  June,  1803,  the  petition  would  be  taken 
as  true,  and  judgment  would  be  rendered 
accordingly.  He  paid  no  attention  to  it. 
Yet  there  is  more  than  the  legal  presump- 
tion that  he  received  it)  for  on  the  day  pre- 
ceding there  had  been  served  on  him  a  no- 
tice of  the  application  for  the  temporary 
alimony  and  attorney's  fees,  the  order  to 
pay  which  makes  the  pivot  of  this  con- 
troversy, lie  does  not  seem  to  have  been 
sensitive  to  the  charges  against  him,  and, 
it  may  be,  he  thought  his  property  was  se- 
cure from  the  demands  of  the  plaintiff  by 
the  conveyance  to  his  son  on  the  day  before. 
The  order  upon  the  application  waa  made 
May  £3,  1803.  He  did  not  obey  it.  On  the 
21st  of  July,  1803,  the  amended  petition 
was  filed.  It  was  served  by  publication,  he 
having  changed  his  residence  to  Nevada. 
He  was  notified  to  answer  on  or  before  Sep- 
tember 4,  1803.  He  did  not  answer,  but, 
on  September  24,  he  appeared  by  counsel  and 
submitted  a  motion  to  set  aside  service  of 
summons,  upon  which  motion  the  record 
shows  the  court  made  the  following  order  t 
"It  is  by  the  court  ordered — be  given  leave 
to  amend  return  on  said  summons."  Ha 
was  subsequently  personally  served  with  an 

It  required  an  answer  to  the  petition  on 
or  by  the  12th  of  March,  1804.  An  answer 
waa  not  filed.  On  the  3th  of  April  follow-  _ 
ing  a  special  appearance  was  entered  and  ag 
motfon'made  to  set  aside  the  summons  and* 
the  alias  summons  on  various  grounds,  which 
motion  was  denied  after  hearing.  The  de- 
fendant then  offered  to  file  an  answer  "in- 
stanter,"  and  the  offer  was  refused  on  the 
ground  that  he  was  in  contempt  of  court 
for  not  complying  with  the  order  for  tem- 
porary alimony.  It  was,  however,  ordered 
that  he  should  be  permitted  to  file  an  an- 
swer "within  five  days  on  condition  that  be 
purge  himself  of  said  contempt  by  comply- 
ing with  said  order  within  that  time." 
From  the  decree  of  the  court  it  appears 
Out  its  order  was  not  so  absolute  but  that 
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ha  wm  given  an  opportunity  to  show  why 
hs  had  not  complied  with  the  order  for  ali- 
mony. Had  the  court  the  power  to  impoee 
the  conditions  T  Could  the  court  have  im- 
posed any  condition*  or  tenna  at  all,  and 
what  was  the  limit  of  it*  power!  If  the 
ooart  had  a  discretion  it  cannot  be  renewed 
unless  it  waa  unreasonably  exercised.  And 
the  court  certainly  had  a  discretion.  We 
have  seen  that  I  3933  of  the  statutes  of 
the  territory  prescribe*  the  result  to  a  de- 
fendant for  default  in  not  appearing  to  be 
that  the  petition  against  him  will  be  taken 
u  true  and  judgment  shall  be  rendered  ac- 
cordingly. If  there  i>  any  modification  of 
this  In  a  suit  for  divorce  it  gives  no  rights 
to  a  defaulting  defendant.  Section  39B3  of 
the  Code  of  Civil  Procedure  of  the  territory 
provides  that  a  defendant  must  demur  or 
answer  within  twenty  days  after  the  day  on 
which  the  summons  is  returnable,  and  { 
JB84  is  as  follows: 

"The  court,  or  any  judge  thereof  in  vaca- 
tion, may,  in  his  discretion,  and  upon  such 
terms  as  may  be  just,  allow  an  answer  or 
reply  to  be  made,  or  other  act  to  be  done, 
after  the  time  limited  by  this  act,  or,  by  an 
order,  enlarge  such  time." 

The  question,  then,  can  only  be  whether 
the  court  abused  the  discretion  given  to  It 
by  that  section.  Were  the  terms  which  the 
court  imposed  justT 

The  record  demonstrates  that  the  order 
for  alimony  was  reasonable  in  Itself  and 
reasonable  in  relation  to  the  means  and  ob- 
ligations of  defendant  to  plaintiff.  Ac- 
Saording  to  plaintiff's  petition,  and  preeum- 
•  ahly  according  to  proof  submitted  to  the 
aourt  upon  the  application  for  alimony,  of 
which  defendant  had  notice,  plaintiff  was 
compelled  by  bis  cruelty  to  leave  him  with 
her  child,  then  only  a  month  old.  She  had 
no  means  to  support  herself  and  child.  She 
was  sick  and  unable  to  seek  work.  She  was 
without  means  to  carry  on  her  suit  for  di- 
vorce. This  was  her  situation  as  presented 
to  the  court,  and  defendant  did  not  appear 
to  deny  it.  He  did  not  appear  to  deny  that 
he  owned  real  estate  In  the  county  where 
he  lived  of  the  value  of  920,000,  and  in 
other  places  of  the  value  of  (14,000;  that 
he  had  bank  deposits  of  $10,000,  and  other 
personal  property  of  the  value  of  (16,000. 
He  did  not  appear  to  deny  that  his  cruelty— 
a  cruelty  of  a  peculiar  kind — had  driven 
her  with  her  Infant  from  his  house.  To  this 
he  was  not  sensitive.  He  was,  however,  not 
without  anxiety  for  some  of  the  conse- 
quences of  the  charge,  and  immediately  set 
about  to  dispose  of  his  property.  After  this 
he  seemed  to  feel  secure,  either  in  misun- 
derstanding of  his  rights,  or  in  some  per- 
verted notion  that  he  could  evade  or  defy 
the  law.    At  any  rate,  he  did  not  appear 


and  he  did  not  obey  the  order  of  the  court. 
Whether  it  could  have  been  directly  and 
expeditiously  enforced  against  him  may  be 
doubted.  He  had  put  his  property  in  the 
name  of  others.  An  execution,  therefore, 
would  have  encountered  that  obstacle,  and 
personal  coercion  might  not  have  been  pos- 
sible, for  certainly  as  early  as  July,  1903, 
he  had  changed  his  residence  to  Virginia 
City,  Nevada.  Besides,  under  the  circum- 
stances, plaintiff  cannot  urge  that  com- 
pliance with  the  order  of  the  court  could 
have  been  enforced  in  some  other  way  than 
that  adopted.  It  may  be  that  the  poverty 
which  made  the  order  of  the  court  a  neces- 
sity to  her  prevented  her  from  enforcing 
the  order,  and  the  defendant  may  have  de- 
liberately planned  to  that  end.  And  it  may 
have  appeared  to  the  court  at  the  hearing 
of  April  6,  1904,  that  he  had  done  so.  It 
may  have  appeared  to  the  court  that  his 
contumacy  waa  without  just  cause  or  rea- 
son, and  it  would  be  continued  to  defeat 
the  order  of  the  court,  though  he  should  re- 
ceive from  its  discretion  a  remission  of  the, 
consequences  of  his  default.  Take  the  orderg 
of*the  court  in  its  most  absolute  sense  and,* 
we  say  again.  It  was  reasonable.  Take  it 
as  described  in  the  final  decree  and  it  was 
indulgent.  It  added  another  opportunity  to 
be  heard  in  addition  to  those  defendant  had 
been  given. 

The  plaintiff  In  error,  without  any  dis- 
cussion of  the  section  of  the  Oklahoma  stat- 
utes which  we  have  quoted,  attempts  to 
avoid  their  effect  by  the  contention  that  he 
had  never  been  adjudged  guilty  of  contempt, 
and,  even  if  he  had  been,  the  power  of  the 
court  to  punish  him  was  limited  by  a  stat- 
ute of  the  territory  to  imposition  of  a  fin* 
or  a  sentence  of  imprisonment.  He  bene* 
seeks  to  Invoke  the  doctrine  of  Hovey  v, 
Elliott,  167  TJ.  S.  403.  42  L.  ed.  215.  17 
Sup.  Ct  Rep.  841.  The  contention  is  bas- 
ed, as  we  have  said,  upon  the  assignment 
that  tbe  assignments  of  error  are,  upon  a 
lisconception  of  the  action  of  the  court. 
The  principle  of  Hovey  v.  Elliott  therefore 
is  not  applicable.  Indeed,  tbe  point  was 
reserved  In  that  case  whether  one  in  con- 
tempt could  be  refused  a  right  under  a 
statute  invoked  by  him  as  actor.  But  w* 
need  not  stop  to  consider  whether  the  rea- 
soning, which  we  may  say  now  we  entirely 
approve,  or  the  cases  cited,  carry  the  prin- 
ciple of  the  case  to  th*  point  reserved,  for 
we  are  of  opinion  that  the  pending  case  is 
not  within  the  principle.  The  question  hers, 
we  repeat,  is  the  simple  one  whether,  under 
the  statute  giving  the  power  to  a  court  to 
allow  a  defaulting  defendant  to  answer 
"upon  such  terms  as  may  be  just,"  the  or- 
der in  ouuliuveiij  was  within  the  power. 
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And  being   of   opinion   that   an   affirmative 
answer   is   justified,   the   decree   of   the 
Itsms  court  of  the  territory  is  affirmed. 
Mr.  Justice  Brewer  dissents. 


BENJAMIN    H. 


Courts— following  territorial  court 
cislons  —  statutory    construction. 

1.  The  view  of  a  territorial  supreme 
court,  that  an  alias  attachment  is  not  au- 
thorised by  the  local  statutes,  is  very  per- 
suasive upon  the  Federal  Supreme  Court 
in  construing  such  statutes.* 

Alias  attachments  —  must  precede  pub- 
lication. 

2.  An  alias  attachment,  even  if  author- 
ised by  the  New  Mexico  statutes,  cannot 
support  a  judgment,  where  such  attach- 
ment did  not  precede  publication,  as  is  re- 
quired by  the  scheme  provided  by  those 
statutes  for  the  commencement  of  actions 
by  attachment- 
Estoppel  —  acquiescence    In    Judicial 

•ale. 

3.  Declarations  by  the  judgment  debtor 
subsequent  to  a  judicial  sale  of  his  inter- 
eat  in  a  mining  claim,  showing  his  acqui- 
escence In  such  sale,  will  not  estop  him 
from  thereafter  asserting  the  invalidity  of 
such  sale  as  against  persons  who  leased  the 

Eroperty  from  the  sheriff  with  an  option 
)  purchase,  who  had  equal  means  of  in- 
formation as  to  the  invalidity  of  the  sale, 
and  whose  action  in  closing  their  option 
was  not  induced  by  such  declarations,  f 
Abandonment  —  of  mining  claim  —  ac- 
quiescence  in  judicial   sale. 

4.  The  acquiescence  by  the  judgment 
debtor  in  an  invalid  judicial  sale  of  bis  in- 
terest in  a  mining  claim  cannot  be  regard- 
ed as  an  abandonment  of  the  claim  and  an 


Argued  January  13, 14,  1008.    Decided  Feb- 
ruary 24,   1008. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  New  Mexico  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed 
a  judgment  of  the  District  Court  of  Socor- 
ro County,  in  that  territory,  In  favor  of 
plaintiffs  in  an  action  of  ejectment.     Af- 

Bee  same  case  below  (N.  M.)  9  LBA. 
(N.S.)  1130,  80  Pac  1038;  on  prior  appeal, 
12  N.  M.  400,  78  Pac  S33. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B.  Fergnsson  and  Elfego 
Baca  for  plaintiffs  in  error. 


Mr.  W.  B.  Guilders  for  defendants  la 


Mr.  Justice  HcKennn  delivered  -the 
opinion  of  the  court: 

This  is  an  action  of  ejectment  for  certain 
mining  ground  in  the  territory  of  New  Mex- 
ico. Plaintiff  in  error  claimed  title  by 
virtue  of  a  sheriff  sale  in  proceedings 2 
against  Dye,  one  of  the 'defendants  in  error,? 
reinforced  by  certain  declarations  of  the  lat- 
ter, which,  it  is  contended,  constitute  an  es- 
toppel against  him  to  assert  the  invalidity  of 
the  sale  or  claim  of  title  thereunto.  There 
have  been  two  trials  of  the  action.  The 
first  resulted  in  a  verdict  for  plaintiff  in 
error,  which  was  reversed  by  the  supreme 
court  of  the  territory.  12  N.  M.  400,  78 
Pac.  033.  The  second  trial  resulted  in  ■ 
judgment  for  defendants  in  error,  which  was 
affirmed  by  the  supreme  court.    This  writ  of 

ror  was  then  sued  out. 

The  validity  of  the  sale  and  an  estoppel, 
based  on  the  facts  hereinafter  referred  to, 
were  relied  on  by  plaintiffs  in  error  at  the 
Arst  trial,  and  they  secured  *  verdict  by  the 
instructions  of  the  court.  The  supreme 
court  of  the  territory  reversed  it,  adjudging 
the  sale  to  be  invalid  on  the  ground  that  an 
alias  attachment  was  not  authorized  by  the 
laws  of  the  territory.  12  N.  M.  460,  7S 
Pac.  033.  On  the  second  appeal  the  court 
refused  to  review  this  decision,  holding  it  to 
be  the  "law  of  the  case,"  and  not  open  to 
further  review.  It  confined  its  considera- 
tion to  the  question  of  estoppel  and  de- 
aided  the  question  adversely  to  the  conten- 
tion of  plaintiffs  in  error,  and  affirmed  tbe 
judgment  against  them.  This  writ  of  error 
brings   up   both   questions,    which   we   will 

nsider  in  their  order. 

1.  The  statutes  of  the  territory  distin- 
guish between  original  and  ancillary  attach- 
ments. Sections  2030  and  2721  of  the  Com- 
piled Laws  of  New  Mexico.  There  is  no  pro- 
n  for  an  alias  attachment,  and  it  was 
hence  concluded  by  the  supreme  court  of  the 
territory  that  alias  attachment  was  not  au- 
thorized, and  that  a  judgment  dependent 
thereon  was  void  and  could  be  attacked 
collaterally.  The  procedure  in  attachment 
Is  provided  for  in  chapter  2  of  the  Compiled 
Laws  of  New  Mexico,  H  2G88  to  2737,  both 
inclusive.  A  summary  of  the  applicable  ^ 
sections  is  inserted  in  the  margin. t  g 

There  Is  no  provision  for  an  alias  attach-* 
ment,  and  we  think  the  implication  of  the 


tSec.  2680.  Creditors  whose  demands 
amount  to  $100  or  more  may  sue  their 
debtors  In  the  district  court  by  attach- 
ment, when,  among  other  cases,  the  debtor 
is  not  a  resident  of  or  does  not  reside  in 
the  territory,  or  has  concealed  himself,  or 
I  absconded,   or  absented   himself   from  Us 

•Ed.  Note.— Tor  cases  In  point,  see  Cent.  Dig.  vol.  II.  Courts,  ||  m,  ttE. 

t  EM.  Note.— For  cuss  In  point  s«i  Cent.  Dig.  vol.   IB.  Estoppel,  H  1M-14S. 

t  Id .  Note.— For  eases  la  point,  see  Cant  Die  vol.  34.  Mines  and  Minerals,  |  N. 
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statute  !•  Against  it;  certainly  against  It 
<-  except  upon  filing  a  new  affidavit  and  bond 
*  and  a  new  •publication  of  notice.  We  have 
eeen  that  an  affidavit  and  bond  are  required 
and  the  proceedings  are  that  when  a  de- 
fendant cannot  be  cited  and  hie  property 
■hall  be  attached,  if  he  did  not  appear  with- 
in the  first  two  days  of  the  return  term  of 
the  writ  the  court  shall  order  publication 
to  be  made  stating  the  amount  of  the  de- 
mand, that  his  property  has  been  attached, 
and  that  unless  he  appear*  at  the  next  term 
judgment  will  be  rendered  against  him  and 
hto  property  (property  attached,  J  2703) 
sold  to  satisfy  the  same.  In  other  words, 
the  attachment  must  precede  the  publica- 
tion and  constitutes  the  ground  of  publica- 
~~  i  to  the  defendant  is 


through  his  property,  and  does  not  extend 
beyond  it.  The  only  consequence  of  his  da- 
fault  is  the  sale  of  the  property  attached, — 
not  some  other  property  or  property  at- 
tached subsequently  to  publication.  The 
publication  cannot  be  ordered  until  the  ex- 
ecution of  the  writ  of  attachment  and  Its 
return.  Section  2T01.  And  to  the  same  ef- 
fect, as  we  have  seen,  in  }  2702. 

It  to,  however,  contended  by  plaintiffs  in 
error  that  subsection  24  of  (  68G  prescribed 
the  procedure  of  publication  of  summons, 
not  if  2701  and  2702,  and  that  subsection^ 
24  provides  that,  upon  the  filing  a  sworn* 
pleading  or  affidavit  showing  cause  for*pub-> 
lication,  the  clerk  shall  give  notice  of  the 
pendency  of  the  action  in  some  newspaper 
published  in  the  county  where  the  action  to 


usual  place  of  abode,  "so  that  the  ordinary 
process  of  law  cannot  be  passed  upon  him.'' 

Bee.  £090.  A  creditor  wishing  to  sue  his 
debtor  by  attachment  may  place  in  the 
cleric's  office  a  petition  or  other  "lawful 
statement"  of  his  cause  of  action  and  file 
an  affidavit  and  bond,  and  thereupon  ta 
"may  sue  out  an  original  attachment" 
against  the  property  of  the  debtor. 

Sec.  2091.  An  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  person  for  him, 
stating  that  the  defendant  is  indebted  to 
plaintiff,  and  the  amount  of  the  indebted- 
ness, and  on  what  account,  and  the  exist- 
ence of  one  or  mora  of  the  causes  men- 
tioned in  |  2038. 

Sees,  2092,  2094.  A  bond  shall  be  execut- 
ed by  the  plaintiff,  the  penalty  of  which 
and  the  sufficiency  of  the  sureties  shall  be 
approved  by  the  clerk,  and  shall  be  condi- 
tioned that  the  plaintiff  shall  prosecute  the 
action  without  delay,  and  with  effect,  and, 
to  quote  from  tbe  statute  "refund  all  sums 
of  money  that  may  be  adjudged  to  be  re- 
funded to  the  defendant  ...  or  gar- 
nishee by  reason  of  this  attaahmmt,  or  any 
Crocess  of  judgment  thereon."  Tie  clerk 
directed  to  indorse  his  approval  on  the 
bond  "and  the  tame,  together  with  the  affi- 
davits and  petition  or  other  lawful  state- 
ment of  the  cause  of  action,  shall  be  filed 
before  an  attachment  shall  be  issued." 

Sees.  2000,  2097.  Original  writs  of  at- 
tachment shall  be  directed  to  the  sheriff  of 
the  proper  county,  commanding  him  to  ex- 
ecute the  same,  "with  a  clause  of  the  na- 
ture and  to  the  effect  of  an  ordinary  cita- 
tion, to  answer  the  action  of  the  plaintiff." 
And  shall  be  issued  and  returned  in  like 
manner  as  ordinary  writs  of  citation,  and 
when  the  defendant  is  cited  to  answer  the 
action  the  like  proceedings  shall  be  had  be- 
tween him  and  the  plaintiff  as  in  ordinary 
actions  or  contracts,  and  a  general  judg- 
ment may  be  rendered  for  or  against  the 
defendant. 

Sec.  2701.  When  the  defendant  cannot  be 
cited  and  bis  property  and  effects  shall  be 
attached,  if  he  do  not  appear  and  answer 
to  the  action  at  the  return  term  of  the 
writ,  within  the  first  two  days  thereof,  the 


court  shall  order  a  publication  to  be  made, 
stating  the  amount  of  the  plaintiff's  de- 
mand, and  notifying  him  that  his  property 
has  been  attached,  and  that  unlets  he  ap- 
pear at  the  next  term  judgment  will  be 
rendered  against  bim  and  his  property  sold 
to  satisfy  the  same.  Publication  In  a 
newspaper  is  directed. 

Section  2702  enlarges  t  2701,  and  pro- 
vides that  the  law  of  the  territory  In  re- 
gard to  attachments  is  so  amended  that 
where  the  defendant  cannot  personally  be 
served  with  the  process,  and  shall  have  no 
place  of  residence  in  the  territory,  and  the 
property  of  the  defendant  shall  have  been 
attached  in  time  to  make  tbe  necessary 
publication  as  now  required  by  law,  the 
officer  executing  the  process,  or  the  agent 
or  attorney  of  the  plaintiff  in  the  ease,  to 
authorized  to  make  publication  of  notice 
to  the  defendant  In  such  attachment  In  tbe 
manner  prescribed  by  tow,  which  shall  have 
tbe  same  force  and  effect  to  compel  the  ap- 
pearance of  the  defendant  as  if  such  pub- 
lication had  been  in  conformity  to  an  order 
of  the  court;  and,  upon  proof  of  the  pub- 
lication being  made  to  the  court,  plaintiff 
may  proceed  in  the  case  as  if  the  process 
had  been  served  personally  upon  the  de- 
fendant- 
Sec.  270S.  Judgment  by  default  may  be 
entered,  but  the  judgment  shall  only  bind 
the  property  attached. 

Sec.  2707.  A  defendant  may  contest  the 
truth  of  the  affidavit,  and  if  he  succeeds 
the  action  is  dismissed. 

Sees.  2713,  2714,  271B.  Where  the  debt 
exceeds  the  sum  of  $100  the  creditor  has  an 
election  of  suing  out  the  attachment,  either 
from  the  district  court  or  from  the  probate 
court  of  tbe  county  in  which  the  suit  is 
brought,  by  filing  affidavit  and  bond  with 
the  clerk  of  such  court.  The  form  of  the 
affidavit  and  bond  is  given,  and  It  is  re- 
quired in  its  condition  to  recite  "that, 
whereas  the  above-named  A.  B.  has  this 
day  sued  out  an  attachment,"  etc  An- 
cillary attachments  are  provided  for  in  1 
2721,  and  may  be  Issued  in  a  pending  suit 
"when  the  summons  against  the  defendant 
has  been  returned,  executed.™ 
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ponding,  which  notice  shall  oflBtrfa  the 
name*  of  the  parties  to  the  cause,  the  court 
In  which  ft  is  pending,  suds,  statement  of  the 
general  objects  of  the  action,  and  shall  no- 
tify the  defendant  that,  unless  he  enters  his 
appearance  before  the  day  named  therein, 
judgment  will  be  rendered  against  him  by 
default.  If  this  contention  be  true  it  is 
difficult  to  account  for  {{  £701  and  2702, 
and  the  scheme  provided  for  the  commence- 
ment of  actions  by  attachment.  Nor  do  we 
think  the  contention  it  supported  by  the 
fact  that  by  subsection  17S  it  is  provided 
that  the  act  "shall  not  affect  actions  of  re- 
plevin or  writs  of  attachment,  except  as  to 
the  form  of  the  action,"  and  the  amend- 
ment subsequently  made,  excepting  from  the 
Operation  of  f  2685,  "proceeding  by  attach- 
ment." The  amendment  was  made,  no 
doubt,  to  put  the  meaning  of  subsection  17S 
beyond  any  controversy.  Besides,  subsec- 
tion 176  provides  that  "the  former  practice 
in  law  and  equity  shall  be  retained  in  all 
oases  and  proceedings  not  comprehended 
within  the  terms  and  Intent  of  this  code." 

But  even  if  plaintiffs  in  error  be  right 
about  subsection  24,  an  alias  attachment 
would  not  thereby  be  justified.  The  su- 
preme court  of  the  territory  has  expressly 
decided  that  an  alias  attachment  is  not 
authorized,  and  we  have  recently  decided 
that  the  views  of  the  local  courts  are  very 
persuasive  of  the  construction  of  the  local 

In  the  pending  cause  a  petition  in  the  at- 
tachment suit  was  filed  In  the  dtstriot  court 
of  the  county  of  Lincoln  on  the  6th  of  March, 
1898,  and  on  the  same  day  an  affidavit  was 
filed,  stating  that  the  defendant  oould  not 
be  served  "In  the  ordinary  way  or  in  any 
way  except  by  publication,''  A  writ  of  at- 
tachment wsa  issued  on  the  8th  of  March. 
The  sheriff  made  his  return  thereon  on  the 
16th,  certifying  that  he  had  levied  upon  and 
attached  certain  real  estate,  which  was  de- 
scribed, and  "that  the  defendant,  Benja- 
Q  snin  H.  Dye,  is  not  in  my  county,  and  sup- 
g  posed  to  be  in  the  state  of  Ohio." 
•  *  The  record  shows  an  alias  attachment  is- 
sued on  the  11th  of  May,  1898.  The  return 
of  the  sheriff  shows  that  the  alias  writ  came 
to  his  hands  on  the  27th  of  May  and  that 
he  levied  the  same  on  the  28th  of  May,  OB 
the  mining  claim  now  in  controversy. 

The  first  publication  of  the  notice  was  on 
the  17th  of  March,  1898,  and  the  last  on  the 
14th  of  April,  18S8.  Pasted  to  the  affidavit 
stating  those  facts  Is  a  paper  headed  "No- 
tice of  Suit,"  by  which  Benjamin  H.  Dye 
la  notified  "that  a  suit  of  assumpsit  by  at- 
tachment has  been  commenced  against  him," 
and  that  unless  he  enter  his  appearance  on 
the  4th  of  June,  1898,  Judgment  would  be 
rendered  against  him  In  said  cause  by  de- 


fault. The  record  contains  no  other  pub- 
lication or  notice,  but  it  leaves  no  doubt 
that  it  was  upon  that  publication  the  de- 
fault of  the  defendant  was  based.  This  is 
established  by  the  motion  for  Judgment,  filed 
by  the  attorney  in  the  ease,  which  alleges 
service  by  publication  and  that  the  appear- 
ance day  was  June  4,  1898.  This  motion  was 
filed  August  19,  1898,  but  proof  of  publica- 
tion was  not  filed  until  December  31,  the  day 
judgment  was  taken.  The  judgment  recites 
that,  the  cause  coming  on  to  be  heard,  "it  la 
considered  that  the  defendant  is  in  default 
for  failure  to  answer,  and  therefore  the 
court  hears  the  evidence  of  plaintiff,  and 
assesses  the  damages  on  the  two  causes  of 
action  contained  in  the  complaint  at  $143. 
And  the  court  finds  that  the  grounds  of  at- 
tachment are  well  taken  and  true  in  effect, 
and  the  defendant,  having  failed  to  deny 
same,  it  is  ordered  by  the  court,  consid- 
ered and  adjudged  that  the  attachment  here- 
in be  sustained." 

The  record  shows  only  one  affidavit  and 
bond,  but  it  is  contended  by  plaintiff  in  er- 
ror that,  even  if  it  be  considered  necessary 
that  another  affidavit  and  bond  should  have 
been  filed  to  justify  the  alias  writ,  it  must 
be  presumed  that  they  were  Sled,  in  the  ab- 
sence of  evidence  to  the  contrary;  that  the 
mere  silence  of  the  record  Is  sufficient  To 
support  the  contention  Voorhees  v.  Jackson, 
10  Pet.  449,  9  L.  ed.  490,  and  Cooper  w. 
Reynolds,  10  Wall.  808,  19  L.  ed.  931,  an* 
cited.  But  If  a  presumption  may-be  enter-* 
tained  as  to  another  affidavit  and  bond,  a 
presumption  cannot  be  entertained  that  an- 
other publication  succeeded  the  alias  attach- 
ment The  record  shows  the  reverse.  The 
publication  was  complete  before  the  alias 
attachment  was  Issued,  and,  therefore,  the 
attachment  referred  to  In  the  notice  was  the 


first  attachment,  not  the  alias  attachment. 
As  we  have  said,  the  attachment  must  pre- 
cede the  publication.  The  attachment  vir- 
tually commences  the  action,  the  publica- 
tion Is  the  summons  to  the  defendant,  giv- 
ing the  court  jurisdiction  to  apply  the  prop- 
erty attached  to  the  satisfaction  of  the  plain- 
tiff's demand.  It  follows,  therefore,  that  the 
court  had  no  jurisdiction  to  render  the  judg- 
ment relied  on,  and  that  the  plaintiffs  in  er- 
ror acquired  no  title  through  sale  under  it 
2.  The  principle  of  estoppel  is  well  set- 
tled. It  precludes  a  person  from  denying 
what  he  has  said  or  the  implication  from 
his  silence  or  conduct  upon  which  another 
has  acted.  There  must,  however,  be  soma 
intended  deception  in  the  conduct  or  declara- 
tions, or  such  gross  negligence  as  to  amount 
to  constructive  fraud.  Brant  v.  Virginia 
Coal  ft  I.  Co.  93  U.  S.  826,  23  L.  ed.  927) 
Hobba  t.  McLean,  117  U.  a  S67,  29  I.  ed. 
940,  8  Sup.  Ct  Rep,  870.    And  In  reapaot 
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to  the  title  of  rati  property,  the  party  claim- 
ing to  have  been  influenced  by  the  conduct  or 
declarations  must  have  not  only  been  desti- 
tute of  knowledge  of  the  true  state  of  the 
title,  but  also  of  any  convenient  and  avail- 
able means  of  acquiring  knowledge.  Where 
the  condition  of  the  title  is  known  to  both 
parties,  or  both  have  the  same  meant  of  as- 
certaining the  truth,  there  can  be  no  estop- 
pel. Brant  t.  Virginia  Coal  &  I.  Co.  supra. 
These  principles  are  expressed  and  illus- 
trated by  cases  in  the  various  text-books 
upon  equitable  rights  and  remedies.  Does 
the  conduct  relied  upon  in  the  case  at  bar 
satisfy  these  principles* 

The  property  was  sold  by  the  sheriff  Feb- 
ruary 18,  1899,  to  Jones  Taliaferro.  On 
June  S,  1900,  he  leased  the  property  to  H. 
0.  Crary  and  £.  Heiniman,  giving  them  an 
option  to  purchase.  They  went  into  pos- 
N  session  and  discovered  by  their  labor  upon 
g  the  property  a  vein  of  rich  gold-bearing  ore 
•  in  June'and  later  in  August  They  subse- 
quently purchased  the  property  under  their 
contract,  paying  therefor  the  >um  of  $1,500. 
Dye  returned  to  the  territory  in  the  latter 
part  of  April,  1699,  but  took  no  steps  to 
ascertain  the  condition  of  the  attachment 
proceedings, — indeed  assumed  or  believed 
them  to  be  valid,  for  he  declared  to  several 
persons  that  his  interest  in  the  property 
had  gone  to  pay  a  debt  and  that  he  consid- 
ered it  well  sold.  One  of  the  persons  to 
whom  he  made  the  declarations  communi- 
cated them  to  Crary  and  Heiniman.  And  on 
the  26th  of  October,  Mr.  Heiniman  testified 
that  Dye  visited  the  mine,  "and  while  there, 
in  the  presence  of  Mr.  Alexander  and  Mr. 
Crary,  1  told  him  that  I  was  about  to  make 
the  payment  for  the  property  in  full,  and 
I  asked  him  if  he  knew  of  any  conflicting 
claim  or  any  other  claims  on  the  Compro- 
mise. He  immediately  answered  there  waa. 
Tie  Scranton  claim  on  the  west  took  off 
about  100  feet,  and  he  said  as  to  other 
claims  there  would  be  nobody  but  myself. 
And  he  says,  'I  have  allowed  all  my  time 
to  lapse  and  I  have  no  claim  whatever.' 
With  that  he  wished  me  success,  and  hoped 
that  it  would  prove  to  be  a  good  mine.  He 
•ays,  'II  It  does,  it  la  bound  to  benefit  me, 
because  I  own  an  interest  in  the  Little  Nell 
claim,  just  north  of  you,  which  is  only  166 
feet  north  of  the  Compromise  shaft.' " 

To  these  statements  the  witness  said  he 
expressed  his  gratification  that  all  were 
working  "in  harmony  in  the  camp,"  and  that 
Dye  remarked  further:  "I  wish  you  the 
best.  I  hope  you  will  make  a  million."  And 
he  testified  that  If  Dye  had  told  him  not  to 
make  payment  under  his  contract,  or  that 
he  waa  going  to  try  to  recover  the  mine, 
the  witness  would  not  have  made  the  pay- 
ment.    And,  further,  he    first    learned    of 


Dye's  intention  to  maks  a  claim  by  the 
service  in  the  suit  of  the  papers  by  the 
sheriff,  and  that  Dye  had  not  In  any  of  his 
visits  intimated  that  he  had  a  claim  against 
the  mine,  or  of  his  intention  to  assert  a 
claim  or  give  warning  of  any  suit.  "He  al- 
ways expressed  himself,  while  visiting  the 
mine,  that  it  was  one  of  the  brightest  pros- 
pects in  the  camp  and  that  he  was  glad" 
that  witness  was  one  of  the  owners.  Crary" 
also  testified  *to  conversations  with  Dye,* 
the  first  being  a  few  days  after  ore  was 
"■truck"  in  the  mine,  although  witness  had 
seen  Dye  frequently  and  Dye  knew  witness 
was  working  the  mine.  This  conversation 
need  not  be  given  at  length.  It  took  place 
while  witness  was  showing  Dye  the  mine 
and  the  work  which  had  been  done  preced- 
ing the  discovery  of  ore.  Dye  said  that  hs 
had  owned  the  property,  knew  of  the  ore  In 
the  mouth  of  an  old  tunnel,  "and  had  taken 
ore  out  of  it,  but  did  not  regard  it  of  suf- 
ficient value  to  warrant  working  it;  that 
he  had  allowed  his  time  to  expire,'*  and 
hoped  that  witness  and  Heiniman  would  do 
well  on  it;  "that  he  mads  no  claim  to  it,  as 
he  owned  the  property  on  the  other  side  of 
the  gulch;  and  If  they  could  get  good  ore 
there  it  would  make  his  little  Nell  prop- 
erty more  valuable."  And  the  witness  said; 
"I  felt  elated  over  the  discovery  of  this  ore, 
and  both  of  us  talked  a  good  deal  and  both 
of  us  felt  good."  In  corroboration  of  Hein- 
iman the  witness  testified : 

"Mr.  Dye  was  there,  and  Mr.  Heiniman 
asked  him,  I  can  hardly  remember  the  exact 
words,  but.  In  substance,  whether  the  title 
to  this  property,  the  Compromise  mine,  was 
all  right  Mr.  Dye  replied  that  there  was 
some  drawn  ground  between  Itand  the  Scran- 
ton, and  it  on  the  side  that  would  belong  to 
the  Scranton.  It  was  an  overlap;  that  there 
could  be  no  other  claimant,  unless  it  waa 
him,  and  he  had  allowed  his  time  to  lapse 
and  made  no  further  claims  to  the  prop- 
erty. He  also  added,  'I  hope  you  will  do 
well  with  the  property,  and  make  Iota  of 
money  out  of  if  " 

He  further  testified  that  he  did  not 
think  be  would  have  completed  the  payment 
for  the  property  if  be  had  learned  at  that 
time  that  Mr.  Dye  expected  to  assert  any 
claim  to  it,  and  further:  "We  done  the 
work,  and  paid  the  payment  on  the  repeated 
assurance  of  Mr.  Dye  that  he  made  no  claim 

it ;  and  would  not  have  touched  the  prop- 
erty in  the  first  place  had  we  known  that 
he  made  a  claim  or  had  a  claim."  The  con- 
venation  between  Dye  and  Heiniman  baa 
some  corroboration  from  one  of  the  employ-^ 

■  of  the  mine  who  was  working  near  by.     g 

It  Is  manifest  that  Dye  took  for  granted" 
that  the  attachment  proceedings  wen  good 
and,  indeed,  declared  it^-detlared  it  bat on 
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the  discovery  of  gold  on  the  claim, — declared 
It  afterwards,  when  he  knew  that  Crary  and 
Heiniman  were  expending  considerable  sums 
of  money  npon  the  claim  and  had  money  yet 
to  pay  upon  It  Such  declarations  were  nat- 
ural enough  before  the  discovery  of  gold; 
they  were  not  natural  after  the  discovery  of 
gold, — a  discovery  which  apparently  pro- 
claimed the  mine  to  be  one  of  great  richness. 
Let  it  be  conceded,  therefore,  that  his  inat- 
tention to  his  rights  was  grossly  negligent; 
that  his  admissions  of  their  loss  were  gross- 
ly negligent,  and  so  far  might  satisfy  one 
of  the  conditions  of  estoppel.  But  another, 
and  the  consummating  condition,  Is  that 
Cnuy  and  Heiniman  must  have  been  with- 
out equal  means  of  information.  This,  how- 
ever, was  not  their  situation.  They  had 
means  of  information  equal  to  those  of  Dye, 
and  nothing  was  purposely  done  or  said  to 
divert  them  from  inquiry.  The  only  source  of 
information  was  the  record,  and  that  they 
had  examined  and  took  legal  advice  upon 
its  sufficiency.  They  testify,  however,  that 
they  also  relied  upon  the  declarations  of 
Dye,  as  well  as  the  advice  received,  and  that 
they  would  not  have  expended  what  they 
had  expended  (four  or  five  thousand  dol- 
lars) or  made  the  final  payment  ($1,500) 
but  for  those  declarations.  The  letter  of 
this  testimony  must  be  weighed  against  oth- 
er considerations.  The  declarations  of  Dye 
were  but  the  expression  of  an  opinion  of  the 
legal  effect  of  the  attachment  proceedings, 
made  strong,  perhaps,  from  the  right  he 
bad  to  attack  the  proceedings  directly,  but 
it  is  hard  to  think  Dye's  declarations  were 
as  determinative  as  other  considerations. 

The  lease  and  option  to  purchase  the  mine 
were  not  induced  by  anything  done  or  said 
by  Dye.  In  taking  them  Heiniman  and 
Crary  acted  upon  their  own  judgment,  based 
upon  the  prospects  or  chance  of  value,  and 
their  judgment  was  luckily  or  skilfully  exer- 
cised. Within  a  few  days  ore  was  discov- 
ered. In  the  latter  part  of  August  the 
"big  strike"  was  made  that  demonstrated 
a  the  mine  to  be  of  great  value.  This  value 
?  must*  be  considered  in  estimating  the  rela- 
tive strength  of  the  Inducements  upon  which 
Crary  and  Heiniman  acted.  When  the;  took 
the  lease  and  option  to  purchase  the  mine 
it  was  considered  by  Dye  as  worth  no  more 
than  his  debt  to  Taliaferro,  to  wit,  1112  and 
the  costs  of  the  attachment  suit.  Taliaferro 
would  have  been  glad  to  have  taken  $500  for 
it,  Heiniman  testified.  At  the  time  this  suit 
was  brought, — December,  1900, — six  months 
after  the  lease,  it  was  worth  {100,000,  ac- 
cording to  Heiniman's  testimony;  950,000  or 
900,000,  according  to  other  estimates.  This 
value  they  might  acquire  by  the  payment  of 
94,600.  They  would  certainly  lose  it  if  they 
did   not   make   such   payment.     The    ease. 


therefore,  is  very  simple.  It  is  a  case  of 
mine  property  bought  upon  speculation,  and 
title  to  wiiich  came  through  a  sheriffs  sale, 
the  validity  of  which  sale  was  either  as- 
sumed or  risked ;  the  development  of  the 
mine  undertaken  In  like  speculation,  but 
continued  in  certainty  of  reward  withhi 
three  days  by  the  discovery  of  what  Heini- 
man calls  in  his  testimony  "the  large  ore — 
the  pay  ore  chute."  Whether  this  was  the 
real  discovery  or  that  of  August  following 
which  finally  revealed  the  richness  of  the 
mine,  matters  not.  Within  a  few  days  then 
was  evidence  of  value  and  inducements  to 
the  expenditures  testified  to.  Within  four 
months  a  property  which  was  sold  for  a  few 
hundred  dollars  was  estimated  by  mining 
experts  to  be  worth  9100,000.  Such  induce- 
ment existing  for  Heiniman  and  Crary  to 
complete  their  contract,  we  are  asked  to  be- 
lieve that  they  were  misled  by  the  declara- 
tions of  Dye  to  action  detrimental  to  their 
interest  We  are  unable  to  yield  to  the  con- 
tention. That  they  felt  satisfaction  at  the 
declarations  may  be.  That  they  labored  an 
extra  day  or  spent  an  extra  dollar  upon  the 
faith  of  them  the  record  fails  to  establish. 

Another  contention  remains  to  be  noticed. 
Dye  owned  five  sixths  of  the  mine;  the  other 
one  sixth  was  owned  by  the  Apex  Gold  Min- 
ing Company.  Dye  did  not  do  the  sssese 
ment  work  upon  the  mine  for  1898,  and  tht 
work  was  done  by  the  mining  company. 
There  was  an  attempt  at  forfeiture  of  Dye's 
interest  hut  the  notice  of  publication  wasg 
not  given  by  the  miniug*eompany,  bnt  by  one* 
T.  0.  Johns,  who  described  himself  as  co- 
owner  with  Dye.  Johns  was  the  manager 
of  the  company.  Subsequently  Taliaferro 
paid  to  one  T.  R.  Walsh  for  Johns  Dye's 
proportion  of  the  expenditure  for  the  work. 
Dye  did  not  do  or  offer  to  do  any  hums 
ment  work  for  1898. 

Upon  these  facts  plaintiff  in  error  teemed 
to  have  contended  in  the  supreme  court  of 
the  territory  that  Dye  had  forfeited  his 
rights  to  Johns,  considered  aa  co-owner  with 
Dye,  and  that  Taliaferro,  by  paying  Johns, 
became  substituted  to  his  rights.  To  this 
contention  the  supreme  court  made  answer 
that  a  forfeiture  had  not  been  effected,  be- 
cause Johns  was  not  a  co-owner  with  Dye, 
but  that  the  Apex  Mining  Company  was, 
and  that  the  company  had  not  given  notice 
of  forfeiture.  Plaintiffs  in  error  now  change 
their  contention  or  the  form  of  it  They  now 
contend  that  after  Taliaferro  purchased  the 
property  at  sheriff's  sale,  and  before  the  for- 
feiture occurred  under  the  advertisement 
against  Dye  by  his  ootenant  Taliaferro  paid 
to  the  co-owner  or  its  agent  the  amount 
dsdsaej,  and  thereby  protected  himself  vw 
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der  |  3126t  of  the  Compiled  Laws  of  New 
Mexico,  1897,  and  ended  also  Dye's  Interest 
But  tins  contention  involves  again  the  valid- 
ity of  the  sheriff's  sale  and  the  attitude  of 
Dye  to  the  sale.  Besides,  the  liability  for 
the  assessment  work  had  not  taken  the  form 
of  a  lien. 

It  ia  further  contended  that  an  undivided 
Interest  in  a  mining  claim  can  be  abandoned, 
and  that  Dye's  acquiescence  In  the  sher- 
iff's sale  constituted  an  abandonment  of  the 
claim  and  an  election  to  accept  the  sale  as  a 
disposition  of  his  property.  We  do  not  con- 
cur In  the  view  that  Dye's  acta  constituted 
an  abandonment  of  his  claim. 

Judgment  affirmed. 

(Ml  U.  S.  B7> 

ANTOINE  G.  STABB,  an  Infant,  by  Us 
Guardian,   A.   Fearce   Tomldns,   PUT.   in 


SAMUEL  W.  CAMPBELL. 

Indians  —  right  to  proceeds  of  sale  of 

timber  —  Executive  regulations. 

1.  The  approval  by  the  Commissioner  of 
Indian  Affairs  of  a  contract  for  the  sale  of 
timber  by  an  Indian  allottee,  which,  under 
the  rules  and  regulations  established  by 
the  President  on  December  6,  189.1,  pur- 
suant to  tile  treaty  with  the  Chippewa  In- 
dians of  September  80,  ISM  (10  Stat,  at 
L.  1110),  art.  3,  was  to  "operant  as  spe- 
cific eonsent  of  the  Executive  to  the  sale  of 
the  timber  to  which  the  contract  relates," 
did  not  end  the  authority  of  the  President, 
so  as  to  prevent  a  modification  of  the  con- 
tract by  making  It  subject  to  an  amend- 
ment of  those  rules,  giving  the  Indian 
agent,  subject  to  the  approval  of  the  Com- 
missioner of  Indian  Affairs,  authority  to 
nx  the  sums  which  an  allottee  should  be 
permitted  to  withdraw  from  the  proceeds 
of  the  timber,  deposited  in  a  national  bank. 
Indians  —  restriction  upon  animation  — 

ealo  of  timber. 

8.  Restrictions  in  a  patent  of  timber 
land  to  an  Indian  upon  the  sale,  lease,  or 
alienation  of  the  tract  conveyed  without 
tie  consent  of  the  President  extend  to  the 
•ale  of  the  timber  on  such  tract. 

1182.] 


fWhen  any  property  shall  be  sold  sub- 
ject to  liens  and  encumbrances,  the  pur- 
chaser may  pay  the  liens  and  encumbrances 
and  hold  the  property  discharged  from  all 
claims  of  the  defendant  in  execution;  but 
the  defendant  may  redeem  the  property 
within  one  year  after  the  sale  thereof,  pay- 
ing to  the  purchaser,  his  heirs  or  assigns, 
the  purchase  money  with  interest.  When 
redeemed,  the  purchaser  shall  have  the 
growing  crops,  and  shall  not  be  responsible 
lor  rents  and  profits,  but  ho  shall  account 


IN  KRROB  to  the  Circuit  Court  of  th» 
United  States  for  the  Western  District 
of  Wisconsin  to  review  a  judgment  sustain- 
ing a  demurrer  to  the  complaint  in  an  ac- 
tion by  an  Indian  allottee  to  recover  from 
an  Indian  agent  the  proceeds  of  the  sale  of 
timber.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Mr.    W.    M.    Tomklns    for    plaintiff   ia 

Solicitor  General  Hoyt  for  defendant  In 


*  Mr.  Justine  McKenna  delivered  the  optn-> 
Ion  of  the  court: 

This  writ  of  error  Is  directed  to  a  judg-e, 
ment  sustaining  a  demurrer  to  a  complaint  g 
in  an  action  to  recover  certain  moneys'ool- * 
lected  by  the  defendant,  who  is  an  Indian 
agent,  for  timber  cut  off  plaintiff's  allot- 
ment. The  ease  comes  directly  from  the  cir- 
cuit court,  as  involving  the  construction  of 

The  plaintiff  la  an  infant  Indian  of  to* 
Chippewa  Indians  of  the  Lake  Superior,  and 
Tomkina  is  his  duly  appointed  guardian. 

A  summary  of  the  complaint  ia  a*  follows! 

On  the  lit  of  October,  1901,  the  plaintiff 
then  residing  on  the  Bad  River  Indian  Res- 
ervation, the  President  of  the  United  States, 
In  accordance  with  the  provisions  of  the  3d 
article  of  the  treaty  concluded  September  30, 
1854  [10  Stat  at  L.  1110],  with  the  Chip- 
pewa Indians  of  the  Lake  Superior,  ap- 
proved a  selection  of  land  made  by  plaintiff, 
and  assigned  to  him  the  west  half  of  ths 
southeast  quarter  of  section  4,  township  46 
north,  of  range  3,  west  of  the  1th  principal 
meridian  in  the  state  of  Wisconsin. 

Article  3  of  the  treaty  is  as  follows: 

"Article  3.  The  United  States  will  define 
the  boundaries  of  the  reserved  tracts,  when- 
ever it  may  be  necessary,  by  actual  survey, 
and  the  President  may,  from  time  to  time, 
at  his  discretion,  cause  the  whole  to  be  sur- 
veyed, and  may  assign  to  each  head  of  a 
family,  or  a  single  person  over  twenty-one 
years  of  age,  SO  acres  of  land  for  his  or  their 
separate  use;  and  he  may,  at  his  discretion, 
as  fast  as  the  occupants  become  capable  of 
transacting  their  own  affairs,  Issue  patents 
therefor  to  such  occupants,  with  such  re- 
strictions of  the  power  of  alienation  as  ha 
may  see  fit  to  impose.  And  he  may,  also  at 
his  discretion,  make  rules  and  regulations 
respecting  the  disposition  of  the  lands  in 
case  of  the  death  of  the  head  of  a  family  or 
single  person  occupying  the  same,  or  in  case 
of  ita  isssOdosBMafttj  by  ****—*     And  ha  may 
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also  awign  other  lands  in  exchange  for  min- 
eral lands,  if  any  such  an  found  in  the 
tracts  herein  set  apart.  And  ho  nay  also 
male  such  changes  in  the  boundaries  of  such 
reserved  tracts  or  otherwise  as  shall  be  nec- 
essary to  prevent  interference  with  any  vest- 
ed rights.  All  necessary  roads,  highways, 
ccand  railroads,  the  lines  of  which  may  run 
■  through  any*  of  the  reserved  tracts,  shall 
have  the  right  of  way  through  the  same, 
compensation  being  made  therefor  as  in  oth- 

By  the  act  of  Congress  of  February  11, 
1901  [31  Stat,  at  L.  766,  chap.  300],  the 
right  to  allotments  was  extended  to  all  In- 
dians then  residing  on  the  La  Pointe  or 
Bad  River  Reservation,  irrespective  of  age 
or  condition.  A  patent  was  duly  issued  on 
the  29th  June,  1906,  to  plaintiff,  and  the 
land  conveyed,  exclusive  of  the  merchantable 
timber  standing  thereon,  is  of  the  value  of 
91,000.  On  the  8th  January,  1902,  the  plain- 
tiff made  a  contract  with  one  Justus  S. 
Stearns,  by  which  he  agreed  to  sell  him  the 
merchantable  lumber  under  the  rules  and 
regulations  approved  by  the  President,  De- 
cember 6,  1893,  standing  or  fallen,  on  said 
lands,  and  the  said  Stearns  agreed  to  cut 
and  remove  the  same,  employing  Indian  labor 
therein,  and  pay  to  the  United  States  Indian 
agent  for  the  La  Pointe  agency,  in  trust  for 
the  plaintiff,  certain  designated  sums,  ac- 
cording to  the  kind  of  lumber  cut  There 
were  other  details,  which  need  not  be  men- 
tioned. The  agreement  was  subject  to  the 
approval  of  the  Commissioner  of  Indian  Af- 

A  copy  of  the  regulations  made  in  1S93  is 
attached  to  the  contract,  rule  7  of  which  is 
the  only  one  material,  and  is  as  follows: 

"7.  After  deducting  one  half  of  the  cost 
of  the  scaling  and  other  necessary  expenses 
chargeable  against  the  same,  the  proceeds 
of  timber  sold  from  the  unallotted  portions 
of  the  reservation  shall  be  paid  to  the  In- 
dian agent,  to  be  expended  for  the  relief  and 
benefit  of  the  Indians  of  the  reservation 
under  the  direction  of  the  Commissioner  of 
Indian  Affairs,  and  the  proceeds  of  timber 
taken  from  the  allotted  lands  of  the  reserva- 
tion shall,  after  the  deductions  above  stated, 
be  deposited  in  some  national  bank  subject 
to  check  of  the  Indian  owner  of  the  allot- 
ment, countersigned  by  the  Indian  agent  of 
the  La  Pointe  agency,  unless  otherwise  stip- 
ulated In  contracts  with  particular  Indians." 
In  December,  1002,  the  President  amended 
2 that  rule  by  adding  thereto  the  following: 
•  "If  the  Indian  agent  shall,  in  any  case, 
be  of  the  opinion  that  the  allottee  is  not 
competent  to  manage  his  own  affairs,  he 
shall,  subject  to  the  approval  of  the  Com- 
missioner of  Indian  Affairs,  have  authority 
to  fix  the  mm  or  scoria.  If  any,  such  allottee 


shall  be  permitted  to  withdraw  from  da- 
posit." 

The  Commissioner  of  Indian  Affairs  modi- 
fied the  agreement  so  as  to  make  it  subject 
to  the  amendment,  and  approved  it  as  modi- 
Bed. 

Between  January,  1902,  and  the  1st  of  Oc- 
tober, 1906,  Stearns  cut  and  removed,  un- 
der the  contract,  timber  of  the  value  at 
least  of  819,000,  and  paid  that  amount  to 
the  defendant  for  the  use  and  benefit  of  the 
plaintiff,  and  that  of  that  sum  defendant 
has  paid  plaintiff  only  the  sum  of  $3,100. 
Demand  was  made  upon  the  defendant  for 
the  payment  of  the  balance,  but  he  refused, 
and  still  refuses,  to  pay  the  same,  and  an- 
nounces that  he  will  only  pay  plaintiff  the 
sum  of  810  per  month,  and  claims  the  right 
to  hold  the  same  and  pay  the  same  out  as  he 
may  be  directed  by  the  Commissioner  of  In- 
dian Affairs. 

Prior  to  the  amendment  of  rule  7  it  had 
been  for  many  years  the  established  custom 
of  the  agents  of  the  La  Pointe  Indian  agency 
to  pay  the  allottees  under  timber  contracts 
the  amount  payable  aa  fast  as  demanded  by 
such  allottees,  such  payments  being  left  en- 
tirely to  the  Indian  agents,  the  Commission- 
er of  Indian  Affairs  tn  no  manner  interfering 
or  attempting  to  control  such  payments,  and 
that  the  defendant  was  the  first  to  adopt  the 
rule  and  practice  of  limiting  payments  to 
$10  per  month,  as  he,  in  his  discretion, 
thought  best,  giving  as  a  reason  therefor  in- 
structions from  the  Commissioner  of  Indian 

Plaintiff  alleges  that  it  does  not  fall  with- 
in the  scope  of  the  authority  of  the  Commis- 
sioner to  Interfere  with  the  disposition  of 
the  money  by  the  Indian  agent,  and  that  the 
guardian  of  the  plaintiff  is  the  proper  party 
to  determine  how  much  shall  be  paid  to  and 
expended  for  plaintiff. 

Damages  are  alleged  at  $11,900,  and  judg- 
ment is  prayed  for  that  amount. 

The  argument  of  this  ease  has  taken  aS 
somewhat  wide  range,' and  counsel  in  other!* 
litigations  for  the  Red  Cliff  Lumber  Com- 
pany have,  by  permission  of  this  court,  sub- 
mitted a  brief  in  support  of  the  judgment 
of  the  circuit  court.  We  think,  however, 
the  case  is  in  narrow  compass  and  depends 
for  Its  decision  upon  the  power  reserved  to 
the  President  by  article  3  of  the  treaty,  the 
patent,  and  the  terms  of  the  contract  with 
Stearns.  It  must  at  the  outset  be  kept  in 
mind  that  a  policy  of  control  over  the  In- 
dians has  always  been  observed  by  the  gov- 
ernment. The  many  exercises  of  the  policy 
which  have  been  sustained  by  this  court 
we  need  not  stop  to  comment  on.  This  pol- 
icy Is  SKwdsed  in  article  8  In  the  power  rs- 
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■erred  to  the  President  to  put  la  the  patent 
"such  restrictions^  upon  the  power  of  aliena- 
tion a*  he  may  see  fit  to  impose."  In  the 
exercise  of  this  power  the  patent  to  plain- 
tiff contains  the  condition  that  he  shall  not 
"■all,  lease,  or  in  any  manner  alienate"  the 
tract  conveyed  "without  the  consent  of  the 
President  of  the  United  States.'*  There  is  a 
careful  repetition  of  the  conditions  In  the 
habendum  that  "all  the  rights,  privileges, 
immunities,  and  appurtenances"  conveyed 
should  be  limited  by  the  condition. 

On  December  6,  1893,  the  President  made 
rules  and  regulations  to  govern  contracts  for 
the  sale  of  timber  by  the  Indians  to  whom 
allotments  had  been  made  and  patents  is- 
sued, prescribing  certain  conditions  and 
prices,  and  requiring  such  contracts  to  be 
approved  by  the  Commissioner  of  Indian  Af- 
fairs, which  approval,  it  was  provided, 
should  "operate  as  specific  consent  of  the 
Executive  to  the  sale  of  the  timber  to  which 
the  contract  relates."  Rule  7,  which  we 
have  already  given,  was  part  of  these  rules 
and  regulations.  In  December,  1902,  how- 
ever, the  President  made  an  order  amend- 
ing rnle  7,  giving  the  Indian  agent,  subject 
to  the  approval  of  the  Commissioner  of  In- 
dian Affairs,  authority  to  fix  the  sum  or 
sums,  if  any,  an  allottee  should  be  permit- 
ted to  withdraw  from  deposit.  Subject  to 
this  addition  to  rule  7  the  contract  with 
Stearns  was  made  and  the  timber  cut.  We 
cannot  yield  to  the  contention  that  the  con- 
tent  of  the  President  to  the  contract  ended  his 
3  authority  over  the  matter.  In  other  words, 
f  that  he  could  put'no  conditions  upon  It. 
United  States  v.  Thurston  County,  74  O.  0. 
A.  426,  143  Fed.  287;  National  Bank  of 
Commerce  v.  Anderson,  77  0.  C.  A.  289,  147 
Fed.  87. 

The  restriction  upon  alienation,  however, 
It  is  contended,  does  not  extend  to  the  tim- 
ber, and  United  States  v.  Paine  Lumber  Co. 
208  U.  8.  467,  61  L.  ed.  1139,  27  Sup.  Ct. 
Rep.  807,  is  adduced  as  conclusive  of 
this.  We  do  not  think  so.  There,  as  said 
by  the  Solicitor  General,  the  land  granted 
was  arable,  and  could  be  of  no  use  until  the 
timber  was  cut;  here  the  land  granted  is 
all  timber  land.  And  that  the  distinction 
is  important  to  observe  Is  Illustrated  by 
the  allegations  of  the  complaint.  It  la  al- 
leged that  the  value  of  the  land,  exclusive 
of  the  timber,  is  no  more  than  $1,000;  fif- 
teen thousand  dollars'  worth  of  lumber  has 
been  cut  from  the  land.  The  restraint  npon 
alienation  would  be  reduced  to  small  conse- 
quence if  it  be  confined  to  one  sixteenth  of 
the  value  of  the  land  and  fifteen  sixteenths 
left  to  the  unrestrained  or  unqualified  dis- 
position of  the  Indian.  Such  la  not  the  le- 
gal effect  of  the  patent. 
Judgment  affirmed. 


367 

(JOB  U.  B.  SH) 
DRUMM-FI.ATO       COMMISSION       COM- 
PANY, Plff.  in  Err, 


Evidence  —  books  of  account— copies. 

1.  The  original  books  of  account  should 
be  produced,  where  copies  made  by  a  notary, 
who  took  the  deposition  of  the  bookkeeper, 
are  objected  to,  both  before  the  notary  and 


Appeal  —  harmless 


a  la  paint, 
-B4.  Nota.-  -For  eases  In  paint,  see 
t  Bd.  NoU.-R>r  cases  In  point, 

.......       „  _  ...  -m  p,,,^ 


2.  Error,  if  any,  in  excluding  copies  of 
books  of  account,  is  harmless  where  all  per- 
sons from  whose  reports  the  books  are  made 
up  were  permitted  to  testify." 
late-rest— as  damages— for  conversion. 

3.  Interest  is  expressly  made  by  Okla- 
homa Statutes  1803,  I  2640,  a  part  of  ths 
detriment  caused  by  the  conversion  of  per- 
sonal property. 

TrU  I  —  special    interrogatories  —  neces- 
sity of  answer. 

4.  The  court  need  not  require  the  Jury 
to  answer  a  special  Interrogatory  whioh  in- 
quires into  a  fact  only  Incidental  to  the  is- 
sue, and  which  was,  beside 
uncertain  as  to  time,  f 
Appeal  —  necessity  of 

6.  Failure  to  except  to  remarks  by  the 
court  regarded  as  prejudicial  Is  not  excused 
because  of  the  belief  of  counsel  that  to  make 
objection  would  make  a  bad  matter  worse.? 

(No.  130.] 

Submitted  January  27,  1008.     Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Woods  County,  fat  that  terri- 
tory, In  favor  of  plaintiff  In  an  action  for 
conversion.     Affirmed. 

See  same  case  below,  17  Okla.  344,  87  Pas. 
311. 

The  facts  are  stated  In  the  opinion. 

Messrs.  James  S.  Botaford,  Bnekner  F. 
Deatherage,  and  Odus  O.  Young  for  plain- 
tiff In  error. 

Messrs,  Elijah  Robinson  and  Charles 
Swindall  for  defendant  in  error.  B 

s 

*  Mr.  Justice  HoKenna  delivered  the  opin-  ■ 
ion  of  the  court: 

This  is  an  action  brought  by  defendant  In 
error  against  plaintiff  in  error  for  88,000, 
for  the  conversion  of  410  head  of  cattle. 
The  case  was  tried  to  a  jury,  which  returned 
a  verdict  for  the  sum  of  $7,436.06.  The  jury 
also  returned  with  the  general  verdict  an- 
swers to  special  interrogatories  which  were 
submitted  at  the  request  of  the  commission 
company.  Judgment  was  entered  upon  the 
verdict,  which  was  affirmed  by  the  supreme 

Cent  Dig.  veL  »,  Svloense,  ajM.Br. 
Cent.  Dig.  vol,  t.  Appeal  and  Error,  | 
Cent.  Dig.  vol.  «,  Trial.  »  SM-tX. 
Cent  Dls.  vol.  1.  Appeal  and  Error.  |  14SS. 
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court  of  the  territory  of  Oklahoma.     This 
writ  of  error  was  then  sued  out. 

The  assignments  of  error  anaail  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict 
and  judgment,  and  certain  rulings  of  the 
trial  court. 

1.  As  to  the  sufficiency  of  the  evidence  to 
justify  the  verdict,  we  may  say  that  we 
agree  with  the  courts  below.  Upon  the  ques- 
tions of  fact  presented  the  evidence  was 
•o  far  conflicting  as  to  remove  the  verdict 
of  the  jury  and  the  action  of  the  lower 
m  courts  from  reversal  by  an  appellate  tribu- 
?  nal.  The'issue  between  the  parties  was 
clearly  defined.  Edmisson  had  become  in- 
debted to  the  commission  company  in  large 
amount*  of  money,  secured  by  certain  notes 
and  chattel  mortgagee  on  the  cattle  which 
an  the  subject  of  the  action. 

In  full  satisfaction  of  the  indebtedness 
the  company  and  he  entered  into  an  agree- 
ment on  the  22d  November,  1899,t  by  which 
he  agreed  to  deliver  to  the  company  1,900 
of  the  cattle  a*  they  run  on  the  range,  if 
that  number  could  be  found,  of  various  ages. 
And  it  was  further  agreed  that  If,  after  the 
delivery  of  that  number,  Edmisson  should 
gather  as  many  as  200  head,  he  should  turn 
over  100  of  them  to  the  company,  or  if  ho 
delivered  as  many  as  2,000  head,  "any  resi- 
due thereafter"  was  "to  be  retained  by  said 
Edmisson.''  Edmisson  contended  that  he  de- 
livered 1,700  head  in  compliance  with  this 
agreement  and  was  ready  and  had  "rounded 
up"  about  350  head  of  other  cattle  and  held 
them  for  a  time  ready  to  deliver  to  the  com- 
n  pany.  These  cattle,  after  being  held  for  a 
•  time,  were  turned'loose  in  a  larger  pasture. 
And  Edmisson  further  contended  that  the 
company,  by  its  agents,  forcibly  took  from 
his  ranges  end  pastures  in  excess  of  the 
number  the  company  was  entitled  to  under 
the  agreement,  and  for  this  conversion  the 
action  was  brought.  Edmisson's  evidence 
was  addressed  to  the  proof  of  these  conten- 

The  counter  contentions  of  the  commia- 

tThis  agreement,  made  and  entered  into 
this  22d  day  of  November,  1899,  by  and  be- 
tween Drumm-Flato  Commission  Company, 
party  of  the  first  part,  and  R.  C.  Edmisson, 
party  of  the  second  part. 

Witneeseth,  That  said  R.  C.  Edmisson,  the 
second  party,  hereby  agrees  to  deliver 
to  Drnmm-Flato  Commission  Company  nine- 
teen hundred  (1,900)  head  of  cattle  as 
they  run  on  the  range  (provided  the  same 
can  be  found  to  make  this  nnmber  of  head) 
of  various  ages,  and  on  which  said  Drumm- 
Flato  Commission  Company  hold  a  chattel 
mortgage. 

The  parties  of  the  first  part  agree,  in 
consideration  of  the  delivery  of  the  above- 
mentioned  number  of  cattle,  to  deliver  to 
said  second  party,  R-  C  Edmisson,  all  of 


sion  company  were  that  Edmisson  delivered 
to  it  only  1,550  head  of  cattle,  and  that  he 
refused  to  deliver  any  more,  and,  instead  of 
delivering  enough  more  to  comply  with  his 
agreement,  he  scattered  them  through  the 
various  pastures  in  bunches  at  distances  of 
40  or  60  miles  from  his  range,  and  ft  was 
with  difficulty  that  the  company,  through 
its  agents,  collected  358  head,  making  in  all 
1,881  head.  In  support  of  these  contentions 
evidence  was  adduced  and  the  jury  rendered 
the  verdict  already  mentioned. 

2.  The  next  assignment  of  error  is  that 
the  court  erred  in  rejecting  the  books  of  ac- 
count kept  by  the  commission  company, 
showing  the  number  of  cattle  received  and 
sold  by  the  company.  In  support  of  the 
contention  involved  in  this  assignment  of 
error  the  commission  company  relies  on  I 
4277  of  the  Statutes  of  Oklahoma  of  1893 
and  the  case  of  Kealer  v.  Cheadle,  12  Okla. 
489,  72  Pac.  367,  and  Drumm-Flato  Com- 
mission Co.  v.  Gerlach  Bank,  107  Mo.  App. 
■120,  81  S.  W.  603. 

Section  4277  is  as  follows:  "Entries  in 
books  of  account  may  be  admitted  In  evi- 
dence when  it  is  made  to  appear  by  the  oath 
of  the  person  who  made  the  entries  that 
such  entries  are  correct,  and  were  made  at 
or  near  the  time  of  the  transaction  to  which 
they  relate,  or  upon  proof  of  the  handwrit- 
ing of  the  person  who  made  the  entries,  in 
case  of  his  death  or  absence  from  the  coun- 
ty." 

To  the  contention  the  supreme  court  of  the 
territory  replied  that  the  entries  were  not 
part  of  the  res  gestcr,  that,  besides,  the  books 
were  not  produced,  and  that  neither  they  nor 
the  original  entries  were  attached  to  tbeK 
deposition  of  the  witness,  nor  were  theyg 
shown  to  be  lost  or  destroyed.  "We*know» 
of  no  rule  of  evidence,"  the  court  said, 
"that  would  permit  a  witness  to  state  the 
entries  or  the  contents  of  a  book  of  account 
unless  the  book  were  lost  or  destroyed." 

It  is,  however,  contended  that  the  books 
were  before  the  notary  public  who  took  the 

his  notes,  mortgages,  and  other  indebted- 
ness due  said  Drumm-Flato  Commission 
Company  to  this  date. 

It  is  further  agreed  hy  the  parties  men- 
tioned that  if  Mr.  Edmisson  gathers  as 
many  as  200  head  after  the  delivery  to 
Drumm-Flato  Commission  Company  of  said 
1900  head  of  cattle,  he  is  to  turn  over  100 
head  of  the  200  gathered,  or  in  case  said 
Edmisson  delivers  to  said  Drumm-Flato 
Commission  Company  as  many  as  2,000 
head  of  eattle,  any  residue  thereafter  is  to 
be  retained  by  said  Edmisson. 

In  witness  whereof,  we  have  hereunto  set 
our  hands  the  day  and  year  above  written. 

R.    C.   Edmisson, 

Drumm-Flato  Com.  Co, 
Per  A.  Drumm,  P'L 
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deposition  of  the  bookkeeper,  and  that  copies 
of  the  entries  were  made  by  the  notary.  But 
when  the  copies  were  offered  m  evidence 
they  wen  immediately  objected  to  as  incom- 
petent and  immaterial  and  not  the  beet  evi- 
dence. The  commission  company  was  there- 
fore put  upon  notice  that  the  production  of 
the  books  themselves  would  be  Insisted  on. 
The  notary  was  not  trying  the  case,  and  be- 
fore the  court  and  jury  who  were  trying  it 
the  objection  to  the  copies  of  the  entries 
were  renewed.  We  think  that  the  books 
should  have  been  produced.  They  were  in- 
tended as  independent  evidence, — independ- 
ent of  the  witness  from  whose  returns  they 
were  made.  Bnt  if  it  should  be  granted  their 
exclusion  was  error,  it  is  difficult  to  see  how 
the  commission  company  was  prejudiced. 
The  persons  who  received  the  cattle  at  the 
place  they  were  delivered  to  the  company, 
and  the  employee  of  the  company  who  sold 
them  after  they  were  received,  and  from 
whose  report  the  books  were  made  up,  all 
were  permitted  to  testify.  And  it  may  be 
that  the  entries  in  the  books  were  Inadmis- 
sible for  the  other  reasons  given  by  the  su- 
preme court.  They  were  not  entries  of  any 
transaction  relating  to  the  cattle  between 
the  commission  company  and  Edmisson. 
They  were  entries  of  sales  made  by  the  com- 
mission company  after  the  cattle  had  been 
delivered  to  its  agent  and  shipped  to  It  by 
that  agent. 

8.  Error  is  assigned  upon  the  instruction 
of  the  court  that,  if  the  jury  found  a  con- 
version of  the  property,  7  per  cent  interest 
should  be  added  to  its  value  from  the  time 
of  its  conversion.  The  contention  is  that  in- 
terest can  only  be  given  in  actions  by  a 
creditor  against  a  debtor,  and  that  1  2016 
of  the  Oklahoma  Statutes  of  1893  controls. 

•  That  section  reads  u  follows: 

J     "In  an  action  for  the  breach  of  an  obliga- 

•  ttom  not  arising  from»eon  tract,  and  in  every 
case  of  oppression,  fraud,  or  malice.  Interest 
may  be  given  in  the  discretion  of  the  jury." 

The  supreme  court  of  the  territory  re- 
jected the  contention,  deciding  that  I  2640 
governed  the  case.  It  provides  as  follows: 
The  detriment  cansed  by  the  wrongful  con 
version  of  personal  property  Is  presumed  to 
be:  First  The  value  of  the  property  at  the 
time  of  the  conversion,  with  the  interest 
from  that  time."  There  was  no  error  in 
this  ruling.  It  may  be  that,  in  the  absence 
of  statute,  the  general  rule  is  that  in  actions 
for  tort  the  allowance  of  interest  is  not  an 
absolute  right  (Lincoln  v.  ClaQin,  7  Wall. 
132,  10  L.  ed.  100;  The  Scotland  [Dyer  v. 
National  Steam  Nav.  Co.]  118  U.  S.  507,  30 
L.  ed.  163,  6  Sup.  Ct.  Hep.  1174;  District  of 
Columbia  v.  Robinson,  ISO  U.  S.  02,  46  L. 
ed.  440,  21  Sup.  Ct.  Rep.  283;  Frazer 
Bigelow  Carpet  Co.  141  Mass.  126,  4  N.  E. 

2s  s.  a— 24. 


;  but  the  Oklahoma  statute  baa  made 
interest  a  part  of  the  detriment  cansed  by 
the  conversion  of  personal  property.  Other 
states  have  done  the  same. 

4.  The  nest  assignment  of  error  is  based 
.pou  the  refusal  of  the  court  to  require  an 
jiswer  to  interrogatory  number  5,  as  to 
the  number  of  Edmisson's  cattle  the  agent 
of  the  commission  company  shipped  from 
Curtis  to  Kansas  City. 

To  establish  error  in  the  refusal  of  the 

urt,  plaintiffs  in  error  cite  S  208  of  the 
Civil  Code  of  tie  territory,  which  provides 
that,  in  all  cases,  the  jury  shall  render  a 
general  verdict,  and  the  court  shall,  in  any 
.  at  "the  request  of  the  parties  thereto, 
or  either  of  them,  in  addition  to  the  general 
verdict,  direct  the  jury  to  find  upon  particu- 
lar questions  of  fact,  to  be  stated  in  writing 
by  the  party  or  parties  requesting  the  same." 

It  certainly  cannot  be  contended  that  the 
statute  requires  every  interrogatory  to  be 
answered,  however  remote  the  fact  It  in- 
quires about  may  be  from  the  issue.  The 
supreme  court  of  the  territory  pointed  out 
the  fact  inquired  into  was  only  incidental 
to  the  issue,  and  was,  besides,  undefined  and 
uncertain  as  to  time.  The  number  of  cattle 
shipped  might  have  some  bearing  or  relation 
of  proof  to  the  number  delivered,  which  was 
the  issue  in  the  case,  but,  under  the  circum-e 
stances  and  conditions  of  the  other  proofs,* 
it  was  within  the  discretion *of  the  court  to* 
decide  whether  a  specific  answer  should  or 
should  not  have  been  required.  Indeed,  the 
interrogatory  seems  to  have  been  improvi- 
dently  submitted,  for  the  supreme  court.  In 
its  opinion,  says: 

"The  evidence  disclosed  that  a  large  num- 
ber of  Edmisson  cattle  had  been  shipped  to 
Kansas  City,  in  various  shipments.  Bryson 
testifies  that  the  total  number  of  cattle 
shipped  was  2,578.  There  was  no  dispute 
on  the  part  of  the  plaintiff  as  to  the  num- 
ber of  cattle  that  were  shipped.  The  entire 
controversy  was  as  to  the  number  of  cattle 
that  were  delivered  by  the  plaintiff  to  the 
agent  of  the  defendant,  and  the  number  con- 
verted after  allowing  the  defendant  all  that 
it  was  entitled  to  under  and  pursuant  to  the 
contract."     [17  Okla.  363,  87  Pac.  314.] 

6.  Plaintiffs  in  error  finally  complain  as 
ground  of  error  of  certain  remarks  by  the 
court  which,  it  is  contended,  were  prejudi- 
cial. The  supreme  court  replied  to  this  as- 
signment of  error  that  no  objection  had 
been  taken  to  the  remarks  complained  of. 
Counsel  now  say  that  to  have  made  objec- 
tion would  have  made  "a  bad  matter  much 
worse.''  But  we  cannot  accept  the  excuse. 
We  have  examined  the  remarks  complained 
of,  and  we  do  not  think  they  had  the  mis- 
leading strength  that  is  attributed  to  them. 
At  any  rate,  it  was  the  duty  of  counsel  to 
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object  to  them,  and  If  then  the  eonrt  nude 
Batten  worse,  or  did  not  correct  what  iu 
misleading  or  yrejudidsj,  it*  action  would 
be  subject  to  review. 
Judgment  affirmed. 


CITY  OF  MOBILE. 
-  In    Intoxicating    liquors  — 
municipal  license— Wilson  act. 

A  license  tax  Imposed  under  municipal 
ordinance  upon  those  engaged  in  selling 
beer  in  the  city  liy  the  barrel,  half  barrel, 
or  quarter  barrel  must  be  regarded,  even 
when  applied  to  interstate  transactions  in 
the  original  package*,  as  an  exercise  of 
the  police  power  permitted  by  the  Wilson 
act  of  August  8, 1880  (26  Stat,  at  L.  S13, 
chap.  728,  U.  S.  Comp.  Stat.  1901,  p.  3177), 
subjecting  intoxicating  liquors  arriving  In 
a  state  to  the  laws  of  such  state  enacted  in 
the  exercise  of  its  police  powers,  although 
the  city  mar  derive  more  or  leu  revenue 
from  th*  ordinance  In  question.* 


Argued  January  17,  1008.     Decided  Febru- 
ary 24,  1808. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  reversed  a  judgment  of  the  City  Court 
of  Mobile,  in  that  state,  in  favor  of  defend- 
ant in  an  action  to  recover  a  fine  Imposed 
for  selling  beer  without  a  municipal  license. 
Affirmed. 
See  same  case  below,  148  Ala,  188,  40  So. 


Statement  by  Mr.  Justice  Peckham: 

The  plaintiff  In  error  herein  seeks  to  re- 
verse a  judgment  of  the  supreme  court  of 
Alabama  which  reversed  a  judgment  in  his 
favor  given  by  the  city  court  of  Mobile. 

The  action  was  brought  in  the  city  court 
by  the  dty  of  Mobile,  by  a  written  com- 
plaint, wherein  the  dty  sought  to  recover 
from  the  plaintiff  in  error  (defendant  in  that 
court)  th:  sum  of  (18,  the  amount  of  the 
fine  imposed  upon  him  by  the  recorder  for 
the  violation  of  what  is  termed  the  license 
ordinance  of  the  dty,  approved  March  14, 
1904,  by  failing  to  obtain  and  pay  for  a  li- 
cense under  the  28th  subdivision  of  the  2d 
section  of  that  ordinance,  relating  to  the 
selling  of  beer  in  that  dty.  The  defendant 
filed  a  pies,  setting  up  what  he  alleged  was 
"a  defense, 

7  *  Upon  the  trial  in  the  dty  court  the  par- 
lies agreed  upon  a  statement  of  facta. 

From  sash  statement  It  appears  that  the 


dty  council,  a*  authorised  by  the  state  leg- 
islature, had,  prior  to  the  complaint  in  ques- 
tion, adopted  an  ordinance,  f  2  of  which 
imposed  a  license  tax  for  the  fiscal  year  be- 
ginning March  10,  1904,  "on  each  person, 
firm,  corporation,  or  association  doing  bus!- 
ness  or  trading  or  carrying  on  any  business, 
trade,  or  profession,  by  agent  or  otherwise, 
within  the  limits  of  the  dty  of  Mobile, 
.  .  ,  and  such  licenses  are  hereby  fixed 
for  such  business,  trade,  or  profession  .  . 
.    as  follows." 

Subsection  28  of  |  2  fixes  the  amount, 
upon  the  payment  of  which  the  license  may 
be  granted  in  such  a  case  as  this,  as  lot 

"28.  Breweries. — Each  person,  firm,  corpo- 
ration, dealer,  brewer,  brewery,  agent  or 
handler  for  a  brewery,  selling  beer  by  the 
barrel,  half  barrel,  or  quarter  barrel  (this 
clause  is  not  to  include  license  for  whole- 
sale or  retail  vinous  or  spirituous  liquors), 
$200." 

The  statement  of  facts  as  agreed  upon 
then  continues  as  fallows: 

"That  the  defendant  herein  is  ait  indi- 
vidual who  resides  in  Mobile,  Alabama,  and 
that  be  is  engaged  in  the  business  of  being 
a  retail  beer  dealer,  tor  which,  under  th* 
exhibit  hereto,  he  baa  paid  the  amount  of 
his  license,  as  required  by  said  ordinance  lor 
and  during  the  fiscal  year,  beginning  March 
16,  1904,  and  ending  March  14,  1905;  and 
that  said  payment  having  been  made,  a  li- 
cense therefor  was  duly  issued  by  the  proper 
authorities  of  the  dty  of  Mobile,  authoris- 
ing the  defendant  to  carry  on  the  business 
of  retail  beer  dealer  during  said  time;  that 
the  defendant,  in  addition  to  his  other  liquor 
business,  carried  on  under  the  authority  of 
said  paid  license  under  said  ordinance,  has 
likewise,  but  at  the  same  place,  and  with 
the  same  employee*,  before  the  institution 
of  this  prosecution  In  the  recorder's  court, 
and  since  March  18,  1904,  been  engaged  in  ^ 
the  business  of  buying  and  selling  beer  in  h 
kegs,  but  only'under  the  following  circum-  ■ 
stancee;  That  the  defendant  would,  by  let- 
ter or  telegram  sent  from  Mobile,  Alabama, 
order  from  a  brewery  or  breweries  owned 
and  conducted  by  residents  and  dtizans  of 
states  other  than  Alabama,  certain  quanti- 
ties of  lager  beer,  which,  pursuant  to  said 
orders,  would  be  shipped  by  continuous  in- 
terstate transportation  by  said  nonresidents 
to  the  defendant  at  Mobile,  Alabama,  in 
kegs,  which  kegs  were,  without  other  pack- 
ing, loaded  into  railroad  height  box  ears 
and  transported  by  the  railroad  companies 
from  said  breweries  in  other  states  to  the 


defendant  at  Mobile,  Alabama.  The  said 
purchases  by  the  defendant  were  outright, 
and  that  the  defendant  by  and  through  said 
of  said  lager 
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beer,  to  do  with  as  lie  pleased;  that  he  paid 
for  It  usually  alter  Its  arrival,  but  never 
until  a  bill  of  lading  for  each  such  ship- 
ment to  paid  for  had  been  received  by  the 
defendant  at  Mobile;  that  the  packages  In 
which  said  beer  came  were  invariably  kegs 
of  the  ordinary,  usual,  and  customary  com- 
mercial sizes  in  which  the  same  la  packed 
for  sale  and  shipment,  and  that  in  such 
usual  commercial  original  packages  the 
same  was  taken  from  the  ear  upon  arrival 
at  Mobile,  and  stored  In  the  storehouse  or 
warehouse  Of  the  defendant  in  the  city  of 
Mobile  until  sold  by  the  defendant;  that 
the  defendant  made  sale*  of  said  kegs  in 
quantities  of  one  or  more  to  bis  various 
customers  in  and  about  the  city  of  Mobile 
and  the  vicinity  thereof,  and  that  such  sales 
were  made  In  contemplation  by  defendant  of 
deliveries  by  the  defendant  In  said  kegs  as 
original  packages,  and  that  the  deliveries 
were  thereafter  made  by  delivery  wagons 
owned  and  operated  by  the  defendant  in  the 
etty  of  Mobile  to  such  customers  In  such 
original  packages.  That  from  the  time  of 
the  packing  and  shipment  of  said  beer  at 
the  breweries  in  other  states  than  Alabama, 
until  after  sale  and  delivery  thereof  by  the 
defendant  to  his  various  customers  in  the 
city  of  Mobile  and  the  vicinity  thereof,  none 
of  said  kegs  aa  original  packages  ever  be- 
came broken  or  open,  but  the  deliveries  by 
n  the  defendant  to  Us  respective  customers 
[;  of  said  beer  was  always  in  the  same,  orig- 
■  inal,  usual,  commercial  spackagea  in  which 
the  same  was  packed  and  shipped  from  the 
breweries  in  said  foreign  states.  That  each 
and  all  of  the  kegs  herein  mentioned  con- 
tained more  than  one  quart  of  beer.  That 
this  mode  of  business  has  been  conducted  by 
the  defendant  since  March  16,  1904,  and 
still  continues,  and  that,  except  as  is  herein 
above  stipulated,  the  defendant,  neither  as 
a  brewery,  person,  Ann,  corporation,  dealer, 
brewer,  brewery  agent,  or  handler  has  ever 
sold  beer  by  the  barrel,  half  barrel,  or  quar- 
ter barrel  In  the  city  of  Mobile,  Alabama, 
sines  March  15,  1904.  That  nearly  50  per 
cent  of  all  the  offenses  against  the  ordi- 
nances of  the  city  of  Mobile  ordained  to  se- 
cure peace  and  order  is  brought  about  by 
the  nee  of  intoxicating  Uqnors.  Neither  the 
license  sued  for  nor  the  fine  assessed  by  the 
recorder  has  bean  paid." 

The  ease  was  submitted  to  the  jury  upon 
this  agreed  statement. 

The  plaintiff,  the  city  of  Mobile,  asked 
the  court  to  charge  the  jury  that,  If  they 
believed  the  evidence,  they  must  And  for  the 
plaintiff.  The  defendant  also  asked  the 
court  to  charge  the  jury  that,  if  they  be- 
lieved the  evidence  in  this  case,  they  ought 
to  find  for  the  defendant 

The  court  charged  the  jury  fa  accordance 


with  the  request  of  the  defendant,  and  a 
verdict  waa  thereupon  rendered  In  his  favor. 
On  appeal  from  the  judgment  to  the  su- 
preme court  it  was  reversed,  the  court  hold- 
ing that  the  trial  court  should  have  refused 
the  request  of  the  defendant,  and  directed 
the  jury  to  find  a  verdict  for  the  plaintiff. 
The  case  waa  therefore  remanded  with  such 
directions. 

Messrs.  Richard  Wm.  Stouts  and  Walter 
A.  White  for  plaintiff  in  error. 

Mr.  Bnrwcll  Buy  kin  Boone  for  defend- 
ant In  error. 

| 
*  Mr.  Justice  Peotduun,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

The  plaintiff  In  error  asserts  that  a  li- 
cense tax,  such  as  Is  provided  In  this  ordi- 
nance, is  a  tax  upon  the  seller  of  the  good* 
under  the  license,  and  therefore  a  tax  upon 
the  goods  themselves  (Kehrer  v.  Stewart, 
197  U.  8.  60,  49  L.  ed.  66S,  25  Sop.  Ct.  Rep. 
40S),  and,  a*  they  were  brought  Into  the 
state  from  another  state,  they  cannot  be 
taxed  In  their  original  packages,  even  un- 
der the  Wilson  act  26  Stat  at  L.  313, 
chap.  728,  U.  8.  Comp.  Stat  1901,  p.  3177. 
The  ordinance,  it  is  said,  is  in  the  nature 
of  a  revenue  act,  and  was  not  enacted  in  the 
exercise  of  the  police  powers  of  the  state 
through  the  city.  The  Wilson  act  provides 
that  the  liquors,  upon  arrival  In  a  state  or 
territory  to  which  the  liquor  msy  be  sent, 
shall  be  subject  to  the  operation  and  effect 
of  the  laws  of  the  state  or  territory,  enacted 
in  the  exercise  of  its  police  powers,  to  the 
same  extent  and  In  the  same  manner  as 
though  such  liquids  or  liquor*  had  been 
produced  in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  In  original  packages  or 
otherwise. 

It  is  insisted  that  Con  gross,  by  the  pas- 
sage of  the  Wilson  sot,  merely  removed  the 
impediment  to  the  states  reaching  the  In- 
terstate liquor  through  the  police  power, 
and  that  It  Intended  to,  and  did,  keep  In 
existence  any  other  impediment  to  state  In- 
terference with  Interstate  commerce  In  orig- 
inal packages. 

But  we  are  of  opinion  that  this  section 
of  the  ordinance  waa  clearly  an  exercise  of 
the  police  power  of  the  state,  and,  as  such, 
authorized  by  the  act  of  Congress.  The 
fact  that  the  city  derives  more  or  less  reve- 
nue from  the  ordinance  in  question  does. 
not  tend  to  prove  that  this  section  was  not? 
adopted  in  "the  exercise  of  the  police  power,  * 
even  though  it  might  also  be  an  exercise 
of  the  power  to  tax.  The  police  power  is 
a  very  extensive  one,  and  is  frequently  ex- 
ercised where  it  also  results  In  raising  a 
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revenue.  The  police  power*  of  a  state  form 
*  portion  of  that  immense  mast  of  legisla- 
tion which  embraces  everything  within  the 
territory  of  a  state  not  surrendered  to  the 
general  government;  all  which  may  be  moat 
advantageously  exercised  by  the  states  them- 
selves. Inspection  laws,  quarantine  laws, 
health  laws  of  every  description,  as  well  as 
laws  for  the  regulating  the  internal  com- 
merce of  a  state,  and  those  which  respect 
turnpike  roads,  ferries,  etc,  are  component 
parts  of  this  mass.  Gibbons  v.  Ogden,  * 
Wheat.  1-203,  6  L.  ed.  23-71;  New  York  v. 
Miln,  II  Pet.  102,  139,  141,  0  L.  ed.  048,  882, 
«6S;  Barbier  v.  Connolly,  113  U.  6.  27,  31, 
23  L.  ed.  S23,  024,  8  Sup.  Ct  Rep.  357. 

The  sale  of  liquors  is  confessedly  a  sub- 
ject of  police  regulation.  Such  sale  may  be 
absolutely  prohibited,  or  the  business  may 
be  controlled  and  regulated  by  the  imposi- 
tion of  license  taxes,  by  which  those  only 
who  obtain  licenses  are  permitted  to  engage 
in  it  Taxation  is  frequently  the  very  best 
and  most  practical  means  of  regulating  this 
kind  of  business.  The  higher  the  license, 
It  is  sometimes  said,  the  better  the  regula- 
tion, as  the  effect  of  a  high  license  is  to 
keep  out  from  the  business  those  who  are 
undesirable,  and  to  keep  within  reasonable 
limit*  the  number  of  those  who  may  engage 
iu  it  We  regard  the  question  In  this  case 
aa  covered  in  substance  by  prior  decisions 
of  this  court.  See  Vance  v.  W,  A.  Vander- 
cook  Co.  170  U.  S.  438,  446,  42  L.  ed.  1100, 
1103,  18  Sup.  Ct  Rep.  074;  Reymann  Brew- 
ing Co.  v.  Blister,  170  U.  8.  446,  45  L.  ed. 
289,  21  Sup.  Ct.  Rep.  201;  Pabst  Brewing 
Co.  v.  Crenshaw,  IBS  U.  S.  17,  25,  49  L.  ed. 
026,  028,  26  Sup.  Ct  Rep.  652;  Dclamatcr 
v.  South  Dakota,  205  U.  S.  03,  51  L.  ed. 
724,  27  Sup.  Ct  Rep.  447.  Even  where  the 
subject  of  transportation  is  not  Intoxicating 
liquor,  this  court  has  held  that  goods 
brought  in  the  original  packages  from  an- 
other state,  having  arrived  at  their  destina- 
tion, and  being  at  rest  there,  may  be  taxed, 
without  discrimination,  like  other  property 
within  the  state,  even  while  in  the  original 
packages  In  which  they  were  brought  from 
another  state.  American  Steel  &  Wire  Co. 
v.  Speed,  102  U.  S.  600,  48  L.  ed.  638,  24 

§  Sup.  Ct  Rep.  305. 

7  "This  license  tax  is  exacted  without  refer- 
ence to  the  question  as  to  where  the  beer 
was  manufactured,  whether  within  or  with- 
out the  state,  and  hence  there  is  no  discrim- 
ination in  the  case. 

It  is  unnecessary  to  continue  the  discus- 
sion. As  we  have  said,  the  cases  above 
cited  are  conclusive  in  favor  of  the  correct- 
ness of  the  judgment  of  the  supreme  court 
of  Alabama. 


CMS  TJ.  B.  480) 
EDWARD    E.    RICHARD    and    Ralph    Q. 
Richard,  Partners  as  8.  Richard  ft  Sou, 
Appte, 
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Argued  January  17,  1008.    Decided  Febru- 
ary 24,  1908. 


trict  of  Alabama  to  review  a  judgment  sus- 
taining a  demurrer  to,  and  dismissing,  a 
bill  which  seeks  to  enjoin  a  municipality 
from  collecting  a  municipal  license  tax  upon 
persona  selling  beer  by  the  barrel,  ball  bar- 
rel, or  quarter  barrel.     Affirmed. 

Messrs.  Richard  Wm.  Stones  and  Wal- 
ter A.  White  for  appellants. 

Mr.  Burwell  Boyklii  Boone  for  appal- 


Mr.  Justice  Peckliam  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  of  the  United  States  for  the 
southern  district  of  Alabama,  sustaining  the 
demurrer  of  the  city  of  Mobile  to  a  bill  filed 
by  the  appellants,  and  dismissing  the  same. 
It  appears  that  the  appellants  sought  to  ob- 
tain an  Injunction  to  restrain  the  city  from 
collecting  the  amount  of  the  license  tax  im- 
posed under  the  ordinance  of  the  city  upon 
those  who  were  engaged  in  selling  beer  In 
the  city  by  the  barrel,  half  barrel,  or  quar-M 
ter  barrel.  » 

■The  question  Involved  Is,  as  counsel  for* 
appellants  admits,  identical  with  that  which 
has  just  been  decided  in  the  foregoing  ease. 
No.  113  [208  D.  S.  472,  52  L.  ed.  — ,28 
Sup.  Ct  Rep.  370],  and  for  the  reasons  there- 
in stated  the  judgment  of  the  Circuit  Court 
Is  affirmed. 

(zog  d.  a  481) 
CHARLES  UGHBANKS,  Plff.  In  Err, 


Courts  —  following     state     court     deci- 
sion! —  statutory  construction. 
1.  A  decision  of  the  highest  state  court, 
that   the   Michigan    indeterminate    sentence 
act   (Public  Acta  1003,  No.  130)   was  not 
repealed  as  to  those  sentenced  under  it  by 
Public  Acts  1005,  No.  184,  will  be  followed 
by  the  Federal  Supreme  Court  on  writ  of 
error  to  the  state  court.* 
Constitutional  law  — dne  process  of  law 
—  equal  protection  of  the  laws. 
£.  A  person  sentenced  under  the  Miehlgaa 
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Indeterminate    santcnec    act     (Public    Act* 
1903,  No.  136)   After  having  been  twice  be- 


equal  protection  of  the  laws  because  he  is  de- 
prived by  that  act,  of  the  privilege  therein 
accorded  to  other  convicts  at  the  end  of  the 
minimum  term  of  the  sentence  to  make  ap- 
plication for  parole,  although  the  statute 
fives  no  hearing  upon  the  question  of  prior 
conviction. 


Submitted  January  20,  1003.    Decided  Feb- 
ruary 2s,  1808. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
denying  an  application  for  writ  of  habeas 

corpuiB.     Affirmed. 

e 

3  Statement  by  Mr.  Justice  Peckliain: 
*  'This  writ  of  error  brings  up  a  judgment 
of  the  supreme  court  of  Michigan,  denying 
the  application  of  the  plaintiff  in  error  for 
■  writ  of  habeas  corpus,  to  inquire  into  the 
cause  of  his  detention  in,  and  to  obtain  his 
discharge  from,  the  state  prison  at  Jackson. 

It  appears  from  the  record  that  on  the 
J.7th  of  March,  1904,  toe  plaintiff  in  error 
was  proceeded  against  in  the  circuit  court 
for  the  county  of  Washtenaw,  In  the  state 
of  Michigan,  on  an  information  filed  by  the 
prosecuting  attorney  for  that  county,  char- 
ging the  plaintiff  in  error  with  having  com- 
mitted the  crime  of  burglary  on  the  16th 
of  March,  1004.  Upon  being  arraigned  upon 
such  information  he  pleaded  guilty  and  was, 
on  the  day  mentioned,  sentenced  under  the 
Indeterminate  sentence  act  of  the  state  to 
be  confined  in  the  state  prison  at  Jackson 
at  hard  labor  for  a  period  not  less  than  one 
year  and  not  more  than  two  years.  Public 
Acts  of  Michigan,  1003,  No.  130.  His  term 
of  imprisonment,  counting  the  maximum  pe- 
riod for  which  he  was  sentenced,  ended,  as 
he  asserts,  on  March  17,  1S0S,  even  with- 
out any  deduction  for  good  behavior. 

In  his  petition  for  the  writ,  plaintiff  in 
error  stated  that,  by  the  record  kept  and  re- 
tained by  the  warden  of  the  Michigan  state 
prison  at  Jackson,  It  appeared,  as  plaintiff 
in  error  was  advised,  that  he  had  been  twice 
before  convicted  of  felony,  and  that  he  had 
served  four  years  in  Kingston,  Canada,  and 
four  years  in  Jackson,  Michigan,  on  account 
thereof,  and  that  be  was  a  resident  of  Can- 
ada, and  bad  never  resided  in  the  state  of 
Michigan  or  in  the  United  States. 

Be  mads  application  at  the  end  of  the 
minimum  term  of  his  sentence  to  the  ad- 
visory board,  provided  for  by  I  4  of  the 
above  net,  for  bis  discharge  on  parole,  but 
aw  was  notified  that  his  application  could 


not  be  heard  or  considered  for  the  reason  j 
'that  It  appeared  that  he  had  been  twice  be-* 
fore  convicted  of  a  felony,  and  the  act  pro- 
vides that  no  person  who  has  been  twice 
previously  convicted  of  a  felony  shall  be 
eligible  to  parole. 

After  the  expiration  of  the  maxim nm  term 
named  in  the  sentence,  being  still  detained 
in  prison  under  the  claim  that  the  law  pro- 
vided a  maximum  term  of  imprisonment  of 
five  years  in  such  a  case  as  his,  which  term 
had  not  elapsed,  the  plaintiff  in  error  ap- 
plied to  the  supreme  court  of  Michigan  for 
a  writ  of  habeas  corpus  to  obtain  his  dis- 
charge, and,  upon  the  denial  of  the  applica- 
tion, brought  the  case  here. 

Messrs.  John  B.  Chad  dock  and  George 
E.  Nichols  for  plaintiff  In  error. 

Messrs.  John  E.  Bird  and  Henry  E. 
Chase  for  defendant  in  error.  g 

•  Mr.  Justice  Peckbam,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

An  act  providing  for  an  indeterminate 
sentence  was  first  passed  in  Michigan  in 
1889,  and  was  declared  unconstitutional  by 
the  supreme  court  of  that  state.  People  v. 
Cummings,  88  Mich.  24V,  14  L.ILA.  28S,  SO 
N.  W.  310.  A  constitutional  amendment 
was  subsequently  adopted  (1001),  which  au- 
thorised the  legislature  to  provide  for  an 
indeterminate  sentence  law,  as  punishment 
for  crime,  on  conviction  thereof.  Art.  4, 
I  47,  Constitution  of  Michigan,  as  amended. 
Under  the  authority  of  this  amendment  the 
legislature,  in  1903,  passed  act  No.  138  of 
the  Public  Acts  of  that  year.  This  act 
was  held  to  be  valid.  Be  Campbell,  138 
Mich.  607,  101  N.  W.  826;  Be  Duff,  141 
Mich.  623,  10C  N.  W.  138.  An  act  of  a 
character  very  similar  has  been  held  to  vio- 
late no  provision  of  the  Federal  Constitu- 
tion. Dreyer  v.  Illinois,  187  U.  8.  71,  47 
L.  ed.  79,  23  Sup.  Ct.  Rep.  28.  While  the 
act  In  question  here  was  in  force,  the  crime 
of  plaintiff  in  error  was  committed,  and  on 
the  17th  of  March,  1904,  he  was  sentenced 
ss  already  stated.  The  sentence  fixed  the 
maximum  as  well  as  the  minimum  term  of 
imprisonment,  but  the  fixing  of  the  maxi- 
mum term  in  the  sentence  has  been  held  to 
be  void,  as  not  intended  or  authorized  by  the 
law  of  1S03  in  any  case  where  the  statute 
providing  for  the  punishment  of  a  crime  it- 
self fixes  the  maximum  term  of  imprison- 
ment at  a  certain  number  of  years.  Be 
Campbell  and  Re  Duff,  supra. 

In  this  case,  where  the  maximum  term 
for  burglary  is  fixed  by  the  statute  at  five 
years,  the  sentence  fixing  that  term  at  two 
years  was  simply  void,  and  the  maxfanm 
term  of  imprisonment  fixed  by  the  statute 
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*  takes  tho  place  of  the  maximum  terni*fixed 
in  the  sentence.  Re  Campbell  and  Re  Duff, 
supra.  Under  thin  construction  the  term  of 
imprisonment  of  the  plaintiff  in  error  has 
not  jet  expired. 

He  cannot,  however,  trail  himself  of  the 
provisions  of  the  statute  In  relation  to  ap- 
plying for  and  obtaining  hi*  discharge  on 
parole,  after  the  expiration  of  the  minimum 
term  of  the  sentence,  because  he  has  been 
convicted  of  two  previous  felonies. 

In  1006  (Public  Acts  of  Michigan,  No. 
184)  the  legislature  passed  another  act  on 
the  same  subject  and  repealed  the  act  of 
1003.  The  plaintiff  in  error  contends  that 
the  provisions  of  the  act  of  1005  are  more 
unfavorable  to  him  than  that  of  the  act  of 
1003,  and  that  it  la  invalid  as  to  him  be- 
cause it  is  an  en  post  facto  law,  and,  as  the 
act  of  1003  has  been  repealed,  there  ia  no 
act  In  force  by  which  he  can  be  further  im- 
prisoned. 

Without  stopping  to  Inquire  whether  the 
set  of  1905  would  be,  in  his  case,  an  cn>  port 
facto  law,  it  may  be  stated  that  the  supreme 
court  of  Michigan  has  held  that  the  act  of 
1003  is  not  repealed  as  to  those  who  were 
sentenced  under  it,  and  that,  aa  to  them,  it 
la  in  full  force,  and  the  statute  of  1006  has 
no  application.  Re  Manaca,  146  Mich.  607, 
110  N.  W.  76.  Id  such  a  case  as  this  we 
follow  that  construction  of  the  Constitution 
and  laws  of  the  state  which  has  been  given 
them  by  the  highest  court  thereof.  There 
Is,  therefore,  no  force  in  the  contention  made 
on  the  part  of  the  plaintiff  In  error  that  the 
act  of  1006  applies  In  his  case  and  is  ea 
pott  facto. 

It  is  a/so  urged  that  the  result  of  the 
holding  of  the  state  court  is  that  plaintiff 
in  error  ia  Imprisoned  under  the  indeter- 
minate sentence  act  of  1003  for  the  maxi- 
mum period  (five  years )  provided  by  the 
general  statute  for  the  crime  of  which  he 
has  been  convicted,  without  any  discretion 
on  the  part  of  the  court  as  to  the  term  of 
his  sentence,  while  he  Is  also  refused  the 
right  to  apply  under  the  act  for  a  discharge 
si  upon  his  parole  after  the  expiration  of  tbe 

•  minimum  term  of  the  sentence,  because,  It 
is  alleged,  that  as  to  him  there  can  be  no 
minimum  sentence,  as  he  has  been  twice  be- 
fore convicted  of  a  felony,  although  he  has 
had  no  opportunity  of  being  heard  as  to 
that  allegation.  He  now  urges  that  he  is 
imprisoned  in  violation  of  the  6th  and  8th 
and  14th  Amendments  of  the  Federal  Con- 
stitution. 

The  claim  rests  upon  an  entire  misappre- 
hension of  the  rights  of  the  plaintiff  In  er- 
ror under  these  Amendments.  The  6th  and 
8th  Amendments  do  not  limit  the  powers  of 
the  states,  as  has  many  times  been  decided. 
Spies  v.  Illinois  (Ex  parte  Spies)  123  U.  B. 


181,  31  L.  ed.  80,  8  Sup.  CL  Rep.  21;  Eilen- 
becker  v.  District  Court,  134  U.  8.  31,  33  L. 
ed.  801,  10  Sup.  Ct  Rep.  424;  Brown  T. 
New  Jersey,  175  V.  S.  172-174,  44  L.  ed. 
110,  120,  20  Sup.  Ct  Rep.  77;  Maxwell  r. 
Dow,  176  U.  S.  681,  686,  44  L.  ed.  S07,  600, 
20  Sup.  Ct.  Rep.  448,  404.  Tbe  plaintiff  in 
error  says  that,  under  the  14th  Amendment, 
he  Is  imprisoned  without  due  process  of  law, 
and  is  denied  the  equal  protection  of  the 
laws.  The  last-named  Amendment  was  not 
intended  to,  and  does  not,  limit  the  powers 
of  a  state  in  dealing  with  crime  committed 
within  its  own  borders  or  with  tbe  punish- 
ment thereof,  although  no  state  can  deprive 
particular  persons  or  classes  of  persons  of 
equal  and  impartial  justice  under  the  law. 
Re  Kemmler,  130  U.  S.  436,  448,  34  L.  ed. 
510,  624,  10  Sup.  Ct  Rep.  030;  Caldwell  v. 
Texas,  137  U.  S.  G92,  34  L.  ed.  816,  11  Sup. 
Ct  Rep.  224.  The  act  in  question  provides 
for  the  granting  of  a  favor  to  persons  con- 
victed of  crime  who  are  confined  In  a  state 
prison.  People  ?.  Cook,  147  Mich.  127-132, 
110  N.  W.  614.  It  gives  to  a  criminal  so 
confined,  subsequent  to  the  expiration  of 
the  minimum  term  of  imprisonment  stated 
In  the  sentence,  the  privilege  to  make  appli- 
cation for  parole  to  the  warden  or  superin- 
tendent of  the  prison  where  he  Is  confined, 
and  the  warden  ia  directed  to  send  such 
application  to  the  governor.  Upon  Its  re- 
ceipt the  governor  may  order  such  investi- 
gation by  the  advisory  board  in  the  matter 
of  pardons  as  he  may  deem  advisable  and 
necessary,  but  the  authority  to  grant  pa- 
roles, under  such  rules  and  regulations  as 
the  governor  may  adopt.  Is  conferred  by  the 
statute  exclusively  upon  that  officer.  He 
is  not  bound  to  grant  a  parole  in  any  case, 
and  t  4  provides  "that  no  prisoner  who  has 
been  twice  previously  convicted  of  a  felony 
shall  be  eligible  to  parole  under  the  provi- 
sions of  this  act"  As  the  state  is  thusa 
•providing  for  the  granting  of  a  favor  to  a? 
convicted  criminal  confined  within  one  of 
its  prisons,  it  may  (unless  under  extraor- 
dinary circumstances)  attach  such  condi- 
tions to  the  application  for  or  to  the  grant- 
ing of  the  favor  as  it  may  deem  proper,  or  it 
may.  En  its  discretion,  exclude  such  classes 
of  persons  from  participation  in  the  favor 
as  may  to  it  seem  fit  If  the  state  choose 
to  grant  this  privilege  to  make  application 
to  the  governor  for  a  discharge  upon  parole 
in  the  case  of  one  class  of  criminals  and 
deny  it  to  others,  such,  for  instance,  aa 
tbose  who  have  been  twice  convicted  of  a 
felony,  it  is  a  question  of  state  policy  ex- 
clusively for  the  state  to  decide,  as  is  also 
the  procedure  to  ascertain  the  fact,  aa  well 
as  the  kind  or  amount  of  evidence  upon 
which  to  base  its  determination.  It  la  not 
bound  to  give  the  convict  a 
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the  questiou  of  prior  conviction,  and  a  fail- 
ure to  give  It  violates  no  provision  of  the 
Federal  Constitution.  The  application  for 
parole  is,  in  any  event,  addressed  exclusive- 
ly to  toe  discretion  of  the  governor.  Even 
after  the  convict  is  at  large  by  virtue  of  the 
parole  granted,  he  is  still  deemed  to  be  serv- 
ing out  the  sentence  imposed  upon  him,  and 
he  remains  technically  In  the  legal  custody 
and  under  tbe  control  of  the  governor,  "sub- 
ject at  any  time  to  be  taken  back  within 
the  inclosure  of  the  prison  from  which  he 
was  permitted  to  go  at  large,  for  any  reason 
that  shall  be  satisfactory  to  the  governor, 
and  at  bis  sole  discretion;  and  fall  power 
to  retake  and  return  any  such  paroled  con- 
vict to  the  prison  from  which  he  waa  per- 
mitted to  go  at  large  Is  hereby  expressly 
conferred  upon  the  governor."  Act  of  1903, 
|  S,  supra. 

We  find  nothing  lu  tbe  record  which  shows 
any  violation  of  the  Federal  Constitution, 
and  the  judgment  of  the  Supreme  Court  of 
Michigan  must,  therefor*,  be  affirmed. 

Mr.  Justice  Harlan  dissents. 


(tog  U.  a  439) 

JAMES  R.  JETTON,  Revenue  Agent  of  the 
State  of  Tennessee;  David  S.  Osborne, 
Trustee  of  Franklin  County,  Tennessee; 
and  tbe  County  of  Franklin,  Appts., 
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Courts—  Jurisdiction  of  circuit  court  — 
ease  arista*  nnder  Federal  Constitu- 
tion. 

1.  A  case  arising  under  the  Federal  Con- 
stitution, of  which  a  Federal  circuit  court 
has  jurisdiction  without  diversity  of  citi- 
asnship,  is  presented  by  a  bill  which  alleges 
a  contract  exemption  from  taxation  which 
the  stats  is,  by  subsequent  legislation,  at- 
tempting to  destroy. 

Constitutional  law  —  Impairing  con- 
tract obligation*  —  contract  exemption 
from  taxation. 

2.  The  contract  exemption  from  taxation 
granted  to  the  University  of  the  South  by 
Its  charter  of  January  6,  1308,  as  amended 
January  10,  1858,  to  continue  at  long  as  the 

rpted  belongs  to  that  Institution, 


Is  not  impaired  by  taxing,  under  the 
thority  of  Tenn.  act  January  *"  "■ 
chap.  S58,  f  5,  tbe  interests  of 


10,    1903, 


:i  land  under  leases  from  the  univer- 
sity for  a  term  of  years,  which,  inter  alia, 
auirn  the  lessees  to  pay  the  rant  specified 
I  "all  taxes  and  assessments  upon  said 
premises,"  and  reserve  the  right  of  re-entry 
for  covenant  broken,  although,  when  the 
exemption  waa  granted,  tbe  state  had  not 
provided  for  taxation  of  the  interest  of  a 
leasee  in  bis  own  name. 
Taxes—  lien. 

L  The  lien  of  taxes  upon  the  fee,  given 


.  I  82,  applies  only  when  the  fee  Itself 
may  be  taxed,  and  does  not  give  such  lien 
for  a  tax  upon  the  interest  of  a  leasee  where 
the  fee  itself  is  exempt  from  taxation. 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Middle  District 
of  Tennessee  to  review  a  decree  enjoining 
the  taxation  of  the  interests  oi  lessees  of 
certain  lands  from  tbe  University  of  the 
South,  which  are  exempt  from  taxation 
while  owned  by  that  university.  Reversed 
and  remanded  with  directions  to  dismiss  the 


■  demurrer,   1M 


bill. 

Set 
Fed.  1 

Statement  by  Mr.  Justice  Peckham:  4 
*  This  is  a  suit  in  equity  brought  in  the* 
United  States  circuit  court  for  the  middle 
district  of  Tennessee,  by  the  University  of 
tbe  South,  a  corporation,  and  by  the  several 
individual  complainants  named  in  the  bill, 
who  are  residents  of  the  county  of  Franklin, 
in  that  state,  and  lessees  of  certain  lands 
from  the  university,  to  obtain  an  injunction 
against  the  Individual  defendants,  who  are  a 
state  revenue  agent  and  a  trustee  of  Franklin 
county,  and  also  against  the  oounty  of  Frank- 
lin, in  tbe  above-named  state,  to  restrain 
them  from  taking  any  proceedings  to  col- 
lect taxes  from  the  lessees  of  the  university 
within  the  limits  of  tbe  1,000  acres  men- 
tioned In  tbe  complainants'  bill. 

Tbe  bill  having  been  filed,  a  preliminary 
injunction  was  issued,  restraining  the  col- 
lection of  the  taxes,  at  prayed  for. 

Thereafter  a  demurrer  to  the  bill  was  filed 
by  the  defendants  on  several  grounds;  among 
others,  on  the  ground  that,  as  to  the  indi- 
vidual complainants,  the  bill  could  not  be 
maintained,  and  the  court  had  no  jurisdic- 
tion to  hear  and  determine  the  cause  on 
their  behalf. 

Tbe  defendants  also  answered. 

The  demurrer  was  sustained  as  to  the  In- 
dividual complainants  and  the  bill  dis- 
missed, but  was  overruled  as  to  tbe  univer- 
sity Itself. 

After  a  trial  between  the  university  and 
tbe  defendants  a  final  decree  was  entered  in 
favor  of  the  university,  restraining  the  de-H 
fendants  from  assessing,  or  attempting  to  us-* 
■ess,  taxes'on  the  property  and  leasehold  in-* 
terests  described  lu  the  bill,  and  situated 
within  the  1,000  acres  already  referred  to. 

From  this  final  decree  the  defendants 
have  taken  an  appeal  directly  to  this  court, 
under  the  5th  section  of  the  act  of  1881  (28 
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Stat,  at  L.  820,  chap.  617,  U.  B.  Comp. 
Stat,  1901,  p.  488),  as  involving  the  appli- 
cation of  the  Constitution  of  the  United 
States. 

The  material  facts  are  aa  follows: 

The  University  of  the  South  is  a  Tennes- 
see corporation,  under  a  charter  granted  by 
the  legislature  of  that  state,  January  6, 
18S8,  and  amended  January  19,  18B8.  The 
corporation  waa  created  for  the  purpose  of 
establishing  a  seminary  of  learning,  to  be 
located  at  Sewanee,  on  the  Cumberland 
mountain,  in  Tennessee. 

The  10th  'section  of  the  act,  under  which 
the  question  arises,  is  set  forth  in  the  raar- 
gin.t  That  question  is  whether  the  assess- 
ments made  against  the  lessees  upon  their 
interests  in  that  portion  of  the  1,000  acres 
of  the  lands  leased  to  them  respectively  are 
valid,  or  whether  they  are  not  a  violation 
of  the  exemption  from  taxation  granted  by 
that  section. 

The  Civil  War  coming  on  soon  after  the 
charter  was  granted,  very  little  work  was 
done  under  it;  but  after  peace  was  restored 
the  university  authorities,  aided  by  subscrip- 
tions from  those  interested  in  the  work, 
went  on  with  it,  and  In  process  of  time  the 
1,000  acres  were  duly  surveyed  and  marked 
out  and  many  buildings  were  erected  for  the 
university.  Leases  were  also  granted  by  it 
of  lots  within  the  1,000-acre  limit  to  per- 
sons who,  under  such  leases,  built  upon  the 
lots  severally  leased  to  them.  By  this  meth- 
od a  population  of  about  1,000  or  1,200  peo- 
aple  had  been  gathered  within  the  village 
7  called  •Sewanee,  situated  within  the  limit 
stated,  and  which  was  a  barren  wilderness 
when  the  charter  was  granted.  In  fact,  the 
very  existence  of  the  village  Is  the  result 
of  the  efforts  of  the  university. 

In  the  summer  of  1906  proceedings  were 
taken  to  assess  taxes  upon  the  interests  of 
the  lessees  occupying  various  lots  under  the 
leases  mentioned,  and  a  hearing  was  had 
before  the  trustee  of  Franklin  county,  with- 
in which  the  lots  were  situated,  and  he  held 
that  under  the  act  of  the  legislature  of 
Tennessee,  passed  January  10,  1003,  chap. 
258,  being  the  general  assessment  act,  the 
leasee  of  a  leasehold  Interest  of  a  lot  in  Se- 
wanee waa  taxable  on  the  value  of  such  in- 

fSec  10.  Be  it  further  enacted,  That  said 
university  may  hold  and  possess  as  much 
land  aa  may  be  necessary  for  the  buildings, 
and  to  such  extent  as  may  be  sufficient  to 
protect  said  institution  and  the  students 
thereof  from  the  intrusion  of  evil-minded 
persons  who  may  settle  near  said  institu- 
tion, said  land,  however,  not  to  exceed  10,000 
acres,  1,000  of  which,  including  buildings 
and  other  effects  and  property  of  said  cor- 

E ration,  shall  be  exempt  from  taxation  as 
ig  aa  said  lands  belong  to  said  university. 


tercet,  and  he  thereafter  assessed  the  tax  in 
the  ease  of  an  Individual  named,  and  an- 
nounced bis  intention  of  doing  the  same 
with  reference  to  all  lessees  similarly  sit- 
uated. This  bill  was  then  filed  before  any 
further  assessments  were  made. 

The  several  leases  under  which  the  vari- 
ous lessees  of  the  university  held  their  lots, 
among  other  things,  provided  that  the  lessees 
would  pay  the  rent  specified  in  the  lease 
"and  all  taxes  and  assessments  upon  said 
premises."  It  was  also  provided  in  the 
leases  that  the  premises  should  not  be  sublet 
or  transferred  without  the  consent  of  the 
commissioner  of  lands  and  buildings  of  the 
university,  and  that,  for  any  violation  of 
the  restrictions  and  provisions  made  in  the 
lease,  the  lessor  might  end  and  determine 
the  lease  and  re-enter  upon  the  premises- 
Each  lease  also  contained  the  following,  the 
blanks  being  filled  up  in  accordance  with 
the  terms  which  might  be  agreed  upon  be- 
tween the  parties : 

"And  at  the  expiration  of  the  present 
term,  the  University  of  the  South  shall  have 
the  option  of  taking  the  premises  by  paying 
for  all  such  improvements  made  thereon,  or 
may   renew  the  lease   for  another  term   of 

years,  on  such  terms  as  may  be  agreed 

upon  by  the  parties  respectively,  and  may 

also  give  a  second  renewal  for years; 

and  in  case  the  parties  cannot  agree  upon 
the  value  of  the  improvements  or  the  rental., 
to  be  paid  for  the  new  term,  the  same  shallj 
be  determined  "by  arbitration,  one  of  the  ar-* 
bitrators  to  be  selected  by  the  commissioner 
of  buildings  and  lands  and  the  other  by  the 
lessee;  and,  In  case  they  cannot  agree,  they 
shall  call  In  an  umpire  .  .  .  provided, 
however,  that  in  fixing  the  rental  for  the 
new  term,  the  value  of  the  improvement! 
shall  not  be  taken  Into  account  as  against  the 
said  party  of  the  second  part  .  .  .  heirs 
or  assigns.    And  it  is  further  agreed  that 

the  improvements   to  the   value  of  

hundred  dollars  be  made  and  kept  on  said 
premises  by  the  party  of  the  second  part." 

At  the  time  of  the  passage  of  the  act  of 
1868  (the  charter  of  the  university)  there 
was  no  statute  providing  for  the  separate 
taxation  of  the  interest  of  a  lessee  in  real 
estate,  but  the  whole  value  of  the  entire  real 
estate  was  assessed  against  the  owner  of 
the  fee.  The  act  of  1903,  already  mentioned, 
provided  In  subdivision  S  of  |  6  that  the 
interest  of  a  lessee  should  be  assessed  to  the 
owner  of  such  interest  separately  from  other 
interests  in  the  real  estate. 

Section  32  of  the  same  act  provided  that 
all  taxes  should  be  a  lien  upon  tbe  fee  in 
the  property,  and  not  merely  upon  the  inter- 
est of  tile  person  to  whom  the  property  was, 
or  ought  to  be,  assessed,  and  it  was  provided 
that  the  whole  proceeding  for  the  collection 
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«f  taxes,  from  the  delinquency  to  the  sals, 
should  b«  a  proceeding  in  ritm. 

It  1b  also  asserted  by  complainant  as  a, 
farther  ground  of  invalidity  that  |  2,  sub- 
diriaion  2,  of  the  act  of  1903,  providing  a 
general  exemption  from  taxation  of  reli- 
gious, educational,  and  other  named  classes 
of  institution*,  aa  therein  stated,  does  not 
provide  as  broad  an  exemption  as  the  special 
exemption  granted  the  university  by  its 
eharter,  and  if  it  be  held  that  the  above 
general  exemption  does  not  reach  the  com- 
plainant, while  at  the  same  tmu  It  is 
claimed  to  repeal  the  special  exemption  pro- 
vided by  the  charter,  it  Impairs  the  eon- 
tract  between  the  stats  and  the  university, 
and  is  therefore  void. 

Messrs.  Charles  T.  Cases,  Jr.,  Felix  D. 
Lynch,  Frank  L.  Lynch,  I.  O.  Phillips,  and 
Thomas  B.  Lytle  for  appellants. 

Messrs.      James     J,      Lynch,      Arthur 

Orownorer,  William  D.  Spears,  Iaaaa  W. 

Crabtrae,  John  J.   Vertrees,  Albert  T.  Mc- 

aNeal,  and  William  L.  Myers  for  appellee. 

■  'Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
af  the  court: 

This  appellants  insist  that  the  circuit 
court  had  no  jurisdiction  of  this  suit,  be- 
cause all  the  parties  are  citizens  of  Tennes- 
see. We  think,  however,  that  jurisdiction 
existed,  because  the  case  is  one  arising  un- 
der the  Constitution  of  the  United  States, 
the  complainant  insisting  that  under  such 
Constitution  the  law  of  the  stats  of  Tennes- 
see, passed  in  1B03,  is  invalid,  because  it 
Impairs  the  obligations  of  a  contract  pro- 
tected by  that  instrument.  Illinois  C.  R.  Co. 
v.  Adams,  180  U.  S.  28,  35,  46  L.  ed.  410, 
412,  21  Sup.  Ct.  Rep.  2SI.  We  therefore 
pass  to  the  merits  of  the  controversy. 

As  the  complainant  maintains  that  the  ex- 
emption clause  in  the  10th  section  of  Its 
a  charter  is  broader  than  that  contained  In 

•  the  2d  section  of  the  act  of  1803,  we  may 

•  at  ones  referto  the  charter  exemption,  and 
If  the  contention  of  complainant  is  not  jus- 
tified by  that  exemption,  it  is  unnecessary 
to  consider  that  which  is  given  by  the  act 
of  1803.  It  is  by  the  charter  exemption 
that  we  are  to  judge  the  matter. 

Upon  the  question  of  the  proper  construc- 
tion of  the  exemption  clause  in  the  charter, 
the  case  of  the  University  of  the  South  v. 
Bkidmore,  87  Tenn.  15S,  »  S.  W.  892,  Is 
cited,  and  It  Is  urged  that  within  that  ease 
no  tax  can  be  assessed  against  the  lessees 
of  this  property  within  the  1,000  acres. 
While  in  such  s  case  as  this  we  form  our 
own  judgment  as  to  the  existence  and  con- 
struction of  the  alleged  contract,  and  an 
lot  concluded  by  the  construction  which  the 


state  court  has  placed  on  the  statute  that 
forms  such  contract,  yet  ws  give  to  that 
construction  the  most  respectful  considera- 
tion, and  ft  will,  in  general,  be  followed,  un- 
less it  seems  to  be  plainly  erroneous. 

Looking  at  the  Skidmore  Case,  we  find 
that  it  does  not  uphold  the  contention  main- 
tained by  the  complainant  In  that  ease  the 
university  filed  a  bill  against  Skidmore, 
trustee  of  Franklin  county,  to  enjoin  him 
from  aaseasinff  for  taxation  against  the  uni- 
versity the  property  belonging  to  It  within 
the  1,000  acres.  In  answer  to  the  bill  the 
stats  contended  that  the  1,000  acres  would 
be  exempt  from  taxation  so  long  only  as 
they  were  substantially  owned  by  the  uni- 
versity, but  that,  when  It  gave  a  leass  of 
the  kind  described  in  the  case  before  us,  it 
ceased,  during  the  term  of  the  lease,  to  be 
the  real  and  substantial  owner  of  the  land 
so  leased,  which,  by  the  lease,  was  taken 
out  of  the  exemption  granted  by  the  statute, 
and  was,  from  that  time,  taxable  against 
the  university.  The  supreme  court,  how- 
ever, held  that  the  assessment  made  was 
void  because  the  property,  the  laud  owned 
by  the  university,  was  exempt  from  taxa- 
tion so  long  as  it  belonged  to  that  corpora- 
tion, and  the  ""■'■'"g  of  the  leases  did  not 
permit  the  property  to  he  taxed  against  the 
university. 

This  is  a  different  proposition  from  tha 
one  asserted  by  the  complainant,  and  Is  not 
authority  for  its  contention  that  the  assess-. 
ment  cannot  be  made  against  the  lessee  Ine 
his  own  name*for  his  particular  interest  inS 
the  land  while  the  university  continues  to 
own  the  fee. 

It  is  plain  that  the  state  court  has  not 
construed  the  statute  of  1868  aa  a  contract 
that  the  Interest  of  the  leasee  in  the  land 
granted  to  him  for  a  term  of  years  by  the 
university  cannot  be  assessed  or  taxed 
against  him  because  of  the  exemption  in 
question. 

Counsel  for  appellee,  placing  the  Skid- 
more Cass  sside  for  the  moment,  assert  that, 
when  this  exemption  wss  granted,  leasehold 
interests  were  only  assessable  against  the 
owner  of  the  fee  as  part  of  the  whole  es- 
tate; and  it  was  therefore  a  part  of  the  es- 
tate exempted  from  taxation  by  the  char- 
ter. We  think  this  is  not  a  correct  construc- 
tion of  the  contract  of  exemption. 

As  long  as  different  interests  may  exist  in 
the  same  land,  we  think  it  plain  that  an  ex- 
emption granted  to  the  owner  of  the  land 
in  fee  does  not  extend  to  an  exemption  from 
taxation  of  an  interest  In  the  same  land, 
granted  by  the  owner  of  the  fee  to  another 
person  as  a  lessee  for  a  term  of  years.  The 
two  interests  are  totally  distinct,  and  the 
exemption  of  one  from  taxation  plainly  does 
not   thereby  exempt  the  other.     Ths  fast 
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that,  at  the  time  when  the  exemption  wu 
granted  to  the  owner  of  the  foe,  the  state 
had  not  provided  for  taxation  against  the 
lessee  in  hie  own  name,  is  not  important. 
The  different  interests  of  an  owner  of  the 
fee  end  an  owner  of  an  estate  for  Tears,  as 
lass se,  existed,  and  such  existence  was  rec- 
ognized. An  exemption  of  one  did  not  neces- 
sarily include  the  exemption  of  the  other. 
The  contract  of  exemption  did  not  imply  in 
the  most  remote  degree  that  (be  state  would 
not  thereafter,  through  its  legislature,  so 
change  its  mode  of  assessment  as  to  reach 
the  interest  of  a  lessee  directly,  and  not 
through  the  owner  of  the  fee.  In  so  doing 
the  state  does  not  tax  the  owner  of  the  land 
fn  fee  nor  the  fee  itself.  It  taxes  what  it 
had  a  right  to  tax, — a  separate  and  distinct 
Interest  in  the  land,  although  the  fee  thereof 
be  in  the  university,  which  cannot  be  taxed 
therefor.  The  doctrine  that  laws  which  an 
in  force  when  a  contract  is  made  will  gen- 
eerally  enter  into  its  obligations  (Oshkosh 
IP  Waterworks  Co.  v.  Oshkosh,  1ST  U.  S.  437, 
47  L.  ed.  249,  23  Sup.  Ct.  Rep.  234)  is  not 
denied,  but  it  has  no  application.  The  laws 
existing  when  the  contract  was  made  have 
not  been  altered  so  as  to  impair  the  obliga- 
tions of  that  contract  by  the  passage  of  the 
act  of  1803.  Those  obligations  remain  pre- 
cisely as  they  were  prior  to  its  passage. 
The  change  wrought  by  the  act  affected  third 
persona  only  (the  lessees  of  real  estate), 
and,  instead  of  leaving  them  to  be  taxed  in 
the  name  of  their  lessor  for  their  interest 
in  the  land  as  such  lessees,  tile  act  provided 
for  their  separate  taxation.  Such  act  im- 
paired no  obligation  of  contract  between  the 
state  and  the  university. 

Nor  is  such  an  assessment  the  same  in 
substance  as  one  against  the  owner  in  fee 
of  the  land.  We  cannot  see  that  Pollock  v. 
Farmers'  Loan  4  T.  Co.  157  U.  S.  429,  39 
L.  ed.  760,  1G  Sup.  Ct  Rep.  673,  touches  the 
ease.  This  is  not  a  tax  on  the  rents  or  in- 
come of  real  estate.  The  university  receives 
the  rents  or  income  free  from  any  tax.  The 
tax  is,  in  both  form  and  substance,  upon  a 
separate  interest  in  real  estate  granted  by 
the  lessor,  and  is  assessed  against  the  owner 
of  such  separate  interest.  If  the  university 
could  lease  its  lands  and  could  also  effec- 
tually provide  that  the  interest  of  the  lessee 
in  the  land  so  leased  should  be  exempt  from 
taxation,  it  may  readily  be  seen  that  the 
amount  of  rent  which  it  would  receive  would 
be  larger  than  if  no  such  exemption  could 
be  obtained,  but  that  is  a  matter  which  fs 
wholly  immaterial  upon  the  question  of  the 
impairment  of  the  contract  of  exemption 
that  was  really  made.  That  contract  cannot 
be  extended  simply  because  It  would,  as  so 
construed,  add  value  to  the  exemption.    The 


language  used  doe*  not  include  the  exemp- 
tion claimed. 

The  lessee  also  agreed  In  the  lease  to  pay 
the  taxes  in  any  event,  and  the  claim  that 
the  agreement  was  intended  only  to  refer  to- 
municipal  taxation  which  might  be  provided 
for  by  the  university  cannot  prevail  against 
the  plain  words  of  the  agreement. 

That  part  of  |  32  of  the  act  of  1903  which 
makes  the  tax  a  lien  upon  the  fee,  even  IfS 
void  in  that  particular,  does  not  make 'the? 
section  void  which  provides  for  the  separata 
assessment  of  the  interest  of  the  lessee.  It 
is  proper  to  mention  that  the  appellants  did 
not  and  do  not  claim  that  the  32d  section 
gives  a  lien  upon  the  fee  for  the  tax  against 
the  lessee  in  cases  where  the  fee  is  itself  ex- 
empt from  taxation,  but  they  assert  that  the 
correct  construction  of  that  section  is  to  ap- 
ply the  lien  to  the  fee  only  in  cases  where 
the  fee  itself  may  be  taxed;  and  in  their 
answer  they  expressly  aver  that  under  that 
section  neither  the  state  nor  county  can 
have  a  lien  upon  any  property  which  is  ex- 
empt from  taxation,  and  that  no  claim  has 
ever  been  made,  or  was  made  in  the  pro- 
ceedings instituted  by  the  state  revenue 
agent,  that  the  interest  of  the  university  in 
the  leased  premises  could  be  assessed  for 
taxation  or  could  in  any  way  be  affected 
by  the  proceedings  so  instituted,  and  the 
defendants  disclaimed  any  intention  of  as- 
sessing or  levying  any  tax  whatsoever 
against  the  property  of  the  complainant  uni- 
versity, and  they  denied  that  the  assessment 
of  the  interests  of  the  several  leasees  of  the 
complainant  university  in  the  buildings  and 
improvements  erected  by  them  upon  said 
property  would  in  any  manner  affect  the 
interest  of  the  university.  What  is  the  prop- 
er construction  of  that  section  on  this  point 
is  not  a  matter  of  importance  as  to  future 
assessments,  because  the  state,  having  these 
objections  before  it,  and,  as  we  may  pre- 
sume, in  order  to  avoid  any  such  objection, 
even  though  possibly  not  well  founded, 
passed  another  assessment  act  in  1807,  re- 
pealing the  one  of  1903,  and  recognizing  as 
valid  all  charter  exemptions,  and  also  pro- 
iding  that  the  lien  of  the  tax  should  not 
.pply  to  or  affect  any  fee  in  property  where 
the  same  was  exempt  from  taxation.  The 
question,  however,  remains  so  far  as  the 
lament  here  Involved  is  concerned,  and 
we  are  of  opinion  that  the  construction  con- 
tended for  by  the  defendants  is  the  correct 
one.  We  cannot  assume  that  the  state  would 
endeavor  to  create  a  lien  upon  property 
which  It  recognized  as  exempt  from  taxa- 
tion, for  the  purpose  of  thereby  attempting 
to  obtain  such  a  security  for  the  payment  ^ 
of  a  tax  doe  from  another  upon  different* 
property  which  la  not  exempt.  'This  never" 
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eould  have  been  the  Intention  of  the  fram- 
ers  of  the  act  of  1903. 

Again,  it  is  urged  that  if  the  intereet  of 
the  leeeee  can  be  taxed,  it  night  be  sold  for 
the  nonpayment  of  the  tax,  and  thus  some- 
one might  get  into  possession  who  would 
not  be  a  proper  person  to  be  in  such  place, 
and  the  chief  purpose  of  the  charter  in  this 
respect  would  fail.  If  the  intereet  of  the 
leeeee  in  the  land  could  be  sold  for  nonpay- 
ment of  the  tax:  aeseeaed  thereon,  such  re- 
sult would  arise  from  the  act  of  the  uni- 
versity in  creating  it  But  the  lessor  might, 
under  the  terms  of  the  lease,  at  once  re- 
enter for  nonpayment  of  taxes. 

1  What  is  the  exact  interest  of  the  lessee 
In  the  land  leased  to  him  it  is  not  necessary 
to  here  determine.  It  is  plain  that  he  has 
some  Interest  in  it,  and  that  interest  is  dis- 
tinct from  the  fee,  and  may  be  taxed  when 
the  fee  is  exempt  from  taxation.  See  cases 
to  that  effect  in  the  margin.t  In  Elder  v. 
Wood  [208  U.  S.  226,  ante,  263,  88  Sup.  Ct 
Kep.  263],  decided  by  this  court  January 
£7,  1908,  it  was  held  that  a  mere  possessory 
right  in  a  mining  claim  in  land  to  which  the 
United  States  had  title  was  a  right  separate 
from  the  fee,  and  might  be  taxed  under  a 
state  statute,  although  the  fee  could  not, 
because  it  waa  in  the  government  New 
Jersey  t.  Wilson,  7  Cranch,  164,  8  L.  ed. 
S03,  is  not  in  point  The  exemption  was 
assumed  to  be  absolute,  unconditional,  and 
unlimited  in  time.  It  seems  that  then  was 
an  act  (that  of  1708)  which  authorized  the 
lands  to  be  leased,  but  that  act  was  not 
brought  to  the  attention  of  the  court.  See 
Given  v.  Wright  (New  Jersey,  Given,  Prose- 
cutor, v.  Wright)  117  U.  S.  648,  66S,  20  L. 
ed.  1021,  1024,  0  Sup.  Ct  Rep.  007,  where 
a  more  full  history  of  the  case  if  given. 
The  act  repealing  the  exemption,  passed 
after  the  sale  of  the  lands  by  the  Indiana, 
was  held  void  because  it  impaired  the  ob- 
ligations of  a  contract  In  the  ease  before 
us  the  exemption  lasts  only  so  long  as  the 
2  university  owns  the  lands,  and,  when  it  con- 
f  veys  a  certain  intereet  in  them'to  a  third 
person,  it  no  longer  owns  that  interest, 
which  at  once  becomes  subject  to  the  right 
of  the  state  to  tax  it  When  the  state  ex- 
ercises that  right  as  it  did  under  the  act  of 
1003,  and  taxes  the  interest  in  the  name 


tPeople  ex  rel.  Mailer  v.  Board  of  As- 
sessors, 03  N.  Y.  308;  People  ex  rel.  Van 
Neat  *.  Tax  ft  A.  Comrs.  80  N.  Y.  573; 
Parker  v.  Kedfield,  10  Conn.  490;  Russell 
v.  New  Haven,  61  Conn.  259;  Brainard  v. 
Colchester,  31  Conn.  407;  Lord  v.  Litchfield, 
SO  Conn.  116,  4  Am.  Rep.  41;  Philadelphia, 
W.  ft  B.  a.  Co.  v.  Appeal  Tax  Court,  60 
Md.  307;  Zumstein  v.  Consolidated  Coal  ft 
Mln.  Co.  64  Ohio  St  2B4,  43  N.  S.  820; 
Bsntler  v.  Barton,  41  Ohio  St  410. 
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of  its  owner,  the  state  thereby  violates  no 
contract,  and  the  tax  Is  valid. 

It  ta  said  that  although  the  lessee  is 
bound  to  make  improvements,  yet  he  does 
not  own  them,  even  though  their  value  is 
not  to  be  taken  into  consideration  against 
him  when  his  lease  is  renewed.  Whether  he 
is  the  owner  of  the  improvements  made  by 
him  until  the  same  are  paid  for  at  some  time 
is  not  material  upon  the  question  of  the 
separate  interests  of  the  lessee  and  the  own- 
er of  the  fee,  the  ownership  of  the  improve- 
ments being  only  material  upon  the  question 
of  the  value  of  the  interest  of  the  lessee. 
Even  If  the  university  was  entitled  to  be- 
come and  was  the  owner  of  such  Improve- 
ments at  the  end  of  the  second  renewal, 
without  paying  for  them,  the  question  still 
remains  as  to  the  value  of  the  separate  in- 
terest of  the  lessee,  which,  even  upon  that 
assumption,  might  be  greatly  more  than  the 
rent  to  be  paid.  The  value  of  whatever  in- 
terest he  has  is  to  be  assessed  as  real  estate 
under  the  statute,  and  that  value  must  be 
determined  by  the  assessing  officer.  All 
we  can  say  is  that  it  is  a  separate  and  dis- 
tinct interest  from  that  of  the  owner  of  the 
fee,  and  the  assessment  of  that  interest  for 
taxation  is  not  an  assessment  upon  the  in- 
terest of  the  university,  and  is  not  a  viola- 
tion of  the  exemption  granted  to  it  by  the 
statute  of  1868. 

The  decree  of  the  Circuit  Court  must  be 
reversed  and  the  ease  remanded  to  that  court 
with  directions  to  dismiss  the  bilL 

Reversed. 


BEVERLY  R.  ROBINSON,  Receiver  of  the 
Property  and  Assets  of  the  Height  ft 
Freeae  Company. 

Error  to  circuit  court  — when  Jurisdic- 
tion la  In  Issue. 

1.  A  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  circuit  court,  authorized 
by  the  act  of  March  3,  1801  (30  Stat  at  L. 
827,  chap.  517,  0.  S.  Comp.  Stat  1001,  p. 
549),  t  5,  when  the  jurisdiction  of  the  low- 
er court  is  in  issue,  cannot  be  maintained 
because  of  a  question  as  to  the  jurisdiction 
of  that  court  in  respect  to  its  general  au- 
thority as  a  judicial  tribunal,  or  its  power 
as  a  court  of  equity. 

Error  to  circuit  court  —  frlvolousness  of 
Federal  questions. 

2.  The  contention  that  constitutional 
rights  to  trial  by  jury  and  to  due  process 
of  law  are  infringed  by  the  action  of  a  Fed- 
eral circuit  court,  after  appointing  receivers 
of  the  assets  and  property  of  a  corporation, 
and  enjoining  any  interference  with  such 
property,  in  compelling  repayment  by  sum- 
mary process,  after  due  notice  and  opport* 
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nity  for  hearing,  from  one  who,  with  knowl- 
edge of  the  injunction,  collects  a  check 
drawn  in  hie  favor  by  the  corporation  to 
satisfy  a  debt,  and  in  denying  his  applica- 
tion to  compel  the  bringing  of  an  action  at 
law  for  the  recovery  of  the  proceed!  of  the 
check,  I*  too  frivolous  to  serve  as  the  foun- 
dation of  a  writ  of  error  from  the  Supreme 
Court. 


Submitted  January  27,  1008.    Decided  Feb- 
ruary 24, 1908. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  requiring 
the  repayment  to  the  receivers  of  a  corpora- 
tion of  the  proceeds  of  a  check  drawn  by 
such  corporation,  which  was  collected  with 
knowledge  of  an  injunction  restraining  in- 
terference with  the  corporate  assets  or  prop- 
erty.   Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  146  Fed.  257. 

The  facta  are  stated  in  the  opinion. 

Mr.  Albert  I.  Sirs  for  plaintiff  in  error. 

Messrs.  Roger  Foster,  O.  Thomas  Dun- 
lop,  and  Frederick  J.  Moses  for  defendant 
Jin  error. 

*    *  Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

By  s  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Massachu- 
setts, James  D.  Colt  was  appointed  receiver 
of  the  property  and  assets  of  the  Haight 
ft  Freese  Company,  a  New  York  corporation, 
then  ostensibly  engaged  in  business  as  stock 
brokers  In  New  York,  Boston,  Fhiladelphii 
and  other  cities.  Subsequently,  and  on  May 
0,  1905,  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New 
York,  upon  a  bill  filed  on  behalf  of  one  Ridg- 
way  Bowker  against  the  said  Haight  ft 
Freese  Company  and  others,  Colt  and 
Edmonds  were  appointed  temporary  receivers 
of  the  same  corporation,  "both  original  and 
as  ancillary  to  said  decree  of  the  circuit 
court  of  the  United  States  for  the  district 
Of  Massachusetts."  The  order  appointing 
receivers  also  contained  a  clause  enjoining 
the  defendants,  various  other  named  persons 
and  corporations,  and  all  persons  and  cor- 
porations generally,  from  paying  over  or 
transferring  any  of  the  money,  property,  ef- 
fects, or  assets  of  the  corporation  to  any  per- 
son other  than  the  receivers.  On  the  same 
day  that  the  receivers  were  appointed,  but 
before  the  filing  of  the  bill  of  complaint, 
officer  of  the  Haight  ft  Freese  Company  gave 
„to  Franklin  Bien,  an  attorney  at  law, 
§  check  drawn  on  the  Colonial  Bank  of  the 
*  city'of  New  York,  in  which  were  on  deposit 
funds  of  the  company,  and  later  in  the  day 


Mr.  Bien  learned  of  the  appointment  of  the 
receivers  and  the  terms  of  the  order.  The 
check  was  certified  on  the  following  day, 
was  then  indorsed  by  Bien,  and  collected 
through  a  third  party.  In  June  following, 
upon  the  petition  of  the  receivers,  a  rule 
issued  requiring  Mr.  Bien  to  show  cause 
why  an  order  should  not  be  made  requiring 
him  to  pay  to  the  receivers  the  money  thus 
collected  on  the  check,  with  Interest.  The 
application  was  heard  upon  affidavits,  and 
order  was  issued  by  the  circuit  judge  re- 
quiring Mr.  Bien  to  pay  the  money  to  the 
receivers,  with  interest,  within  ten  days 
after  the  service  of  the  order.  Bien  there- 
upon sued  out  this  writ  of  error.  In  addi- 
tion to  allowing  the  writ  of  error  the  circuit 
judge  certified  that  the  application  was 
made  "upon  the  ground  that  this  [circuit] 
court  had  no  jurisdiction  to  make  the  order, 
aa  in  said  petition  for  appeal  and  assign- 
ment of  errors  appears,"  and  it  was  further 
certified  "that  the  question  of  jurisdiction 
involved  In  making  the  order  of  May 
20,  1006." 

The  alleged  errors  assigned  are,  in  sub- 
stance, that  the  court  below  had  not  juris- 
diction over  the  plaintiff  in  error  or  the  sub- 
ject-matter of  the  proceedings  (1)  because 
the  plaintiff  In  error  was  not  an  officer  of 
the  Haight  ft  Freese  Company;  (2)  because 
the  check  was  received  prior  to  the  filing  of 
the  bill  of  complaint  and  ths  appointment  of 
receivers;  and  (3)  because  the  right  of  the 
receivers  to  the  fund  could  not  be  deter- 
mined in  a  summary  proceeding,  but  could 
only  be  adjudged  in  an  action  at  law  to  re- 
cover the  proceeds  of  the  check. 

It  was  also  assigned  as  error  that  the 
plaintiff  in  error  was  deprived  of  a  jury 
trial,  contrary  to  his  rights  under  the  Con- 
stitution of  the  United  States,  and  that 
the  circuit  court  had  refused  and  denied  bis 
application  "to  compel  the  defendant  in  er- 
ror to  bring  any  action  be  may  be  advised 
for  the  recovery  of  the  said  sum  of  $2,000," 
which  denial  operated  to  "deprive  the  plain- 
tiff in  error  of  his  property  without  due 
process  of  law  as  provided  for  by  the  Con- 
stitution and  laws  of  the  United  States."  n 
*In  the  brief  of  counsel  it  is  further  urged* 
that  the  circuit  court  was  without  jurisdic- 
tion to  appoint  the  receivers,  the  contention 
being  that  the  case  presented  by  the  bill 
was  not  one  cognizable  in  a  court  of  equity, 
but  that  the  remedy  of  the  complainant  was 
in  an  action  at  law. 

The  case  will  be  disposed  of  by  our  ruling 
upon  a  motion  which  has  been  made  to  dis- 
miss the  writ  of  error  for  want  of  jurisdic- 
tion in  this  court  over  the  same. 

The  writ  of  error  was  applied  for  and  al- 
lowed upon  the  question  of  the  jurisdiction 
of  the  circuit  court.    By  the  first  clause  at 
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I  5  of  the  act  of  March  3,  1801  [30  Stat 
at  L.  827,  chap.  517,  U.  S.  Camp.  Stat.  1001, 
p.  540],  it  is  provided  that  appeals  or  writ 
of  error  may  bo  taken  from  the  district 
oourta  or  from  the  existing  circuit  courts 
direct  to  this  court  "in  any  ease  In  which 
the  jurisdiction  of  the  court  la  In  issue; 
In  anch  cases  the  question  of  jurisdiction 
alone  shall  be  certified  to  the  Supreme  Court 
from  the  court  below  for  decision.''  The 
scope  and  meaning  of  this  clause  has  not  In- 
frequently been  the  subject  of  consideration, 
and  the  prior  authorities  are  reviewed  In 
Board  of  Trade  t.  Hammond  Elevator  Co. 
198  U.  S.  424,  40  L.  ed.  1111,  25  Sup.  Ot 
Rep.  740,  where  the  court  said  (p.  432) : 

"It  has  been  definitely  settled  that  It  [the 
section]  must  be  limited  to  case*  where  the 
Jurisdiction  of  the  Federal  court  aa  a  Fed- 
eral court  is  put  In  issue,  and  that  questions 
of  jurisdiction  applicable  to  the  state  courts, 
as  well  as  to  the  Federal  courts,  are  not 
within  its  scope." 

In  Schweer  v.  Brown,  105  U.  S.  171,  49  I* 
ed.  144,  25  Sup.  Ct.  Rep,  15,  we  declared 
that  an  issue  as  to  the  authority  of  the 
court,  arising  in  a  summary  proceeding  in 
bankruptcy,  to  compel  repayment  of  money, 
part  of  the  assets  of  the  bankrupt's  estate, 
was  not  embraced  in  the  first  of  the  classes 
of  eases  enumerated  in  I  5  of  the  judiciary 
act  of  1801,  aa  that  class  only  includes  cases 
where  the  question  is  as  to  the  jurisdiction 
of  courts  of  the  United  States  ss  such.  And 
in  Smith  v.  McKay,  101  U.  8.  366,  40  L.  ed. 
731,  16  Sup.  Ct  Rep.  400,  It  was  held  that 
the  question  whether  the  remedy  waa  at  law 
or  in  equity  did  not  involve  the  jurisdiction 
i.  of  a  Federal  court  as  such,  and  the  case  was 
n  dismissed.  Obviously,  therefore,  iu  the  case 
*  at  bar'tbe  jurisdiction  of  the  circuit  oourt 
In  respect  to  Its  power  as  a  oourt  of  the 
United  States  was  not  assailed,  either  in 
the  assignment  of  errors  or  in  the  argument 
at  bar.  The  jurisdiction  of  the  court  was 
questioned  merely  in  respect  to  its  general 
authority  as  a  judicial  tribunal,  to  enter- 
tain the  summary  proceeding  against  Bien, 
initiated  by  the  rule  to  show  cause,  or  its 
power  aa  a  court  of  equity  to  entertain  the 
suit  of  Bowker  and  afford  him  equitable  re- 
lief, and  we  cannot,  therefore,  under  the 
clause  of  the  judiciary  act  above  referred  to, 
pass  upon  the  questions  asserting  a  want  of 
jurisdiction  in  the  circuit  court. 

As  the  writ  of  error  waa  allowed  upon  as- 
signments claimed  to  present  questions  as  to 
the  jurisdiction  of  the  circuit  court,  and  the 
circuit  judge  certified  the  question  of  juris- 
diction, the  writ  might  well  be  treated  aa 
bringing  up  only  jurisdictional  questions. 
Inasmuch,  however,  as  the  right  to  bring  a 
ease  direct  to  this  court  exists  when  con- 
stitutional questions  are  raised  and  decided 
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in  the  circuit  court,  we  win  briefly  notice 
the  assignments  not  stated  as  jurisdictional, 
vie.,  that  the  denial  of  a  jury  trial  was  an 
invasion  of  rights  under  the  Constitution  of 
the  United  States,  and  that  the  refusal  to- 
compel  the  receiver  to  bring  an  action  at 
taw  for  the  recovery  of  the  82,000  paid  by 
the  bank  was  a  deprivation  of  property 
without  due  process  of  law.  The  record  does 
not  contain  the  bill  of  complaint  upon  which 
the  oourt  made  its  order  appointing  receiv- 
ers of,  and  enjoining  interference  by  third  par- 
ties with  the  assets  of,  the  Hsight  A  Freese 
Company.  It  is  shown,  however,  that  that 
company,  represented  by  Mr.  Bien  as  its  so- 
licitor, moved  to  set  aside  the  order  as  hav- 
ing been  "inadvertently  granted,  and,  among 
other  grounds,  that  the  court  was  without 
jurisdiction."  This  motion  waa  denied, 
"with  tears  to  renew  should  the  order  in  the 
Massachusetts  district  be  vacated,"  and  such 
action  by  the  oourt  appears  to  have  been  ac- 
quiesced In  by  the  Eaight  &  Freese  Com- 
pany. Even  if  it  be  assumed  that  the  ob- 
jection was  available  to  Bien,  no  sufficient 
reason  has  been  stated  warranting  us  in  de-_ 
ciding  that  the  circuit  court  acted  without" 
'jurisdiction,  and  we  must  assume  that  the* 
appointment  of  the  receivers  and  the  making 
of  the  injunction  order  was  rightful.  A* 
to  the  money  collected  on  the  check,  the  ar- 
gument at  bar  on  behalf  of  the  plaintiff  In- 
error  proceeded  upon  the  manifestly  incor- 
rect hypothesis  that  the  delivery  to  Bien  of 
the  check  was  the  equivalent  of  the  payment 
of  the  money  ordered  by  the  check  to  be 
paid. 

Reduced  to  its  last  analysis,  tha  conten- 
tion of  this  branch  of  the  case  is  that  a 
court  of  equity,  which,  in  the  due  exercise  of 
jurisdiction,  had  appointed  receivers  of  the 
assets  and  property  of  a  corporation,  and 
enjoined  interference  by  others  with  such, 
property,  was  without  power,  by  summary 
process,  after  due  notice  and  opportunity 
to  be  heard,  to  compel  a  repayment  by  one 
who,  with  knowledge  of  the  order  of  injunc- 
tion, and  in  violation  of  its  terms,  took  in 
satisfaction  of  an  indebtedness  from  a  debtor 
to  the  corporation,  property  forming  part  of 
the  assets  of  such  corporation.  We  think 
the  contention  and  the  assignments  of  error 
based  thereon  are  so  manifestly  frivolous  as 
to  be  utterly  insufficient  to  serve  as  the 
foundation  for  a  writ  of  error. 

It  is  unnecessary  to  pass  upon  various 
other  objections  to  our  jurisdiction  over  the 
writ,  made  on  behalf  of  the  defendant  in 
error,  as  it  plainly  results  that  the  motion 
to  dismiss  must  be  granted,  and  our  order- 
therefore  is,  writ  of  srror  d" 
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ANGELES  O.  Da  GUTIERREZ  and  Eduar- 
do  Gutierrez,  her  Husband;  Gabriel 
Olives,  Paz  0.  de  Martinez,  and  Manuel 
Martinez,  her  Husband. 

Compromise  — construction     of     family 

settlement. 

One  half  the  net  proceeds  of  the  sale  of 
real  property  in  which  a  testator  owned  an 
undivided  half  interest,  and  not  the  entire 
net  proceeds  of  the  sale,  is  meant  by  the 
word  "remainder,"  as  used  in  an  agree- 
ment for  the  division  of  the  inheritance  be- 
tween the  widow  as  usufructuary  heiress 
and  the  heirs,  who  were  also  the  owners  ot 
the  other  undivided  half  interest  of  the 
property,  by  which  such  properly  was  to  be 
sold,  certain  admitted  debts  or  liabilities 
were  to  be  deducted  from  the  proceeds,  and 
the  remainder  was  to  be  turned  over  to  the 
widow,  to  be  used  by  her  as  usufructuary 

[No.  80.] 

Argued  December  17,  1S07.     Decided  Janu- 
ary 24,  1008. 

APPEAL  from  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  decree 
which,  reversing  a  decree  of  the  Court  of 
First  Instance  of  the  City  of  Manila,  con- 
struing a  family  settlement,  confined  the 
usufructuary  right  of  a  widow  in  the  pro- 
ceeds of  property  sold  In  pursuance  of  such 
settlement  to  the  net  proceeds  of  the  inter- 
est in  such  property  which,  had  belonged  to 
her  husband.    Affirmed. 

See  same  case  below,  0  Philippine,  01. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Howard  Thayer  Kingsbury  and 
Frederick  R.  Coudert  for  appellant. 
„      No  appearance  for  appellees. 

*     *  Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

At  the  time  of  the  death  of  Francisco 
Gonzalez  de  la  Fuente  he  was  the  owner  of 
an  undivided  half  interest  in  a  piece  of  real 
estate  known  as  No.  00  on  the  Escolta,  Ma- 
nila, of  an  individed  half  interest  in  a  house 
known  as  No.  07  Calle  Palacio,  province  of 
Mamarines,  Philippine  Islands,  and  likewise 
of  an  undivided  half  interest  in  a  certain 
hacienda.  Besides  this,  there  stood  in  the 
name  of  the  deceased  two  houses  in  Ermita, 
Manila,  which  were,  however,  encumbered 
with  a  debt  of  $12,000,  payable  in  Mexican 
money,  which  debt  was  due  to  one  Julian  de 
la  0,  and  the  deceased  moreover  owned  cer- 
tain furniture  and  jewelry. 

The  remaining  undivided  half  interest 
not  owned  by  Fuente  in  the  three  first-de- 
scribed   pieces    of    property    were    jointly 


owned  by  his  nephew,  Gabriel  Olives  y  Gon- 
zalez de  la  Fuonte,  and  two  nieces,  who  were 
both  married, — Angeles  Olives  y  Gonzales 
de  la  Fuente,  wife  of  Bduardo  Gutierrez  j 
Repide,  and  Pax  Olives  y  Gonzales  de  la 
Fuente,  wife  of  Manuel  Martinez. 

By  the  will  of  Fuente  all  his  property  was 
given  to  bis  nephew,  Gabriel,  and  his  two 
;s,  Angeles  and  Pas,  subject,, however,  to 
a  right  or  usufruct  during  her  life  In  his 
wife,  Concepcion  Calvo.  It  would  seem  that? 
some  controversy  arose  "between  the  widow? 
as  usufructuary  and  the  nephews  and  nieces 
aa  heirs  of  Fuente  and  as  co-owners  in  their 
own  right,  as  to  the  partition  of  the  proper- 
ty. The  result  was  a  written  agreement  be- 
tween the  parties, — the  nephews  and  nieces 
and  the  wife, — the  whole  of  which  is  in 
the  margin,t  and  the  parts  which  we  think 
are  pertinent  to  this  controversy  we  quotei 

"The  undersigned,  Angeles  and  Paz  Olives,  K 
in  the  presence  of  their  respective  husbands,  J 
and  Gabriel  Olives,  as  heirs  ofeertain  prop-* 
erty  of  Francisco  Gonzales  de  la  Fuente,  and 
Concepcion  Calvo,  as  usufructuary  heiress 
of  the  said  Gonzalez,  agree  upon  a  division 
of  the  inheritance,  the  principal  conditions 
of  which  are  as  follows; 

"First.  The  property  No.  —  on  the  Esool- 
ta,  half  of  which  belonged  to  the  testator, 
shall  be  sold  at  the  price  not  less  than 
100,000. 

"Second.  From  the  proceeds  of  the  sale 
there  shall  be  paid  the  amount  owing  to 
pious  works,  the  amount  owing  Mr.  Roensch, 


tTranslation  of  Exhibit  "A." 

The  undersigned,  Angeles  and  Paz  Olives, 
in  the  presence  of  their  respective  husbands, 
and  Gabriel  Olives,  aa  heirs  of  certain  prop- 
erty of  Francisco  Gonzalez  de  le  Fuente,  and 
Concepcion  Calvo,  as  usufructuary  heiress  of 
the  said  Gonzalez,  agree  upon  a  division  of 
the  inheritance,  the  principal  conditions  of 
which  are  as  follows: 

First.  The  property  No.  — on  the  Escolta, 
half  of  which  belonged  to  the  testator,  shall 
be  sold  at  the  price  not  less  than  $00,000. 

Second.  From  the  proceeds  of  the  sale 
there  shall  be  paid  the  amount  owing  to 
pious  works,  the  amount  owing  Mr.  Roensch, 
that  owing  Julian  la  O,  and  the  unpaid  leg- 
acies mode  by  Jose*  Gonzalez  de  la  Fuente. 

Third.  The  remainder  shall  be  turned  over 
to  Conception  Calvo,  to  be  used  by  her  aa 
usufructuary  heiress,  after  she  has  given  a 
mortgage  bond   (flanza  hipotecaria) . 

Fourth.  Conception  Calvo  relinquishes  her 
right  to  reimbursement  of  the  amounts  ex- 
pended by  her  on  account  of  the  last  illness 
and  burial  of  the  testator.  But  in  compen- 
sation for  this  she  shall  have  all  the  mov- 
able property  of  the  testator  with  the  ex- 
ception of  a  set  of  buttons,  etc.,  belonging 
to  testator's  father,  which  shall  go  to  Ga- 
briel Olives  as  the  only  male  grandson. 

Fifth.  With  regard  to  the  pieces  of  pron- 
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that  owing  Julian  Ik  O,  and  thu  unpaid  ary  right  to  the  proceeds  of  half  of  too 
legacies  made  by  Joe*  Gonxales  da  la  Escolta  property  which  had  belonged  to  her 
Fuente. 

"Third.  The  remainder  shall  be  toned 
over  to  Conception  Cairo,  to  be  used  by  her 
aa  uauf nictuary  heiress,  after  aha  baa  given 
a  mortgage  bond   (fianza  hipoteceria)." 

This  suit  in  the  form  of  a  bill  in  equity 
waa  commenced  by  the  appellant,  the  widow, 
againat  the  defendants,  the  nephew  and 
nieces,  asserting  rights  under  the  agree- 
ment and  asking  the  appointment  of  a  re- 
ceiver to  take  charge  t(  the  fund  arising 
from  the  sale  of  the  property  on  the  Escolta 
and  money  derived  from  other  sources,  as 
well  as  a  balance  coming  from  the  Ennita 
property  after  paying  the  debt  with  whieh 
that  property  was  encumbered.  Without  go- 
ing into  detail  or  considering  irrelevant 
questions,  it  suffices  to  say  that  the  princi- 
pal right  which  the  widow  asserted  was 
that  she  was  entitled  under  the  agreement 
to  hold  as  usufructuary  the  whole  proceeds 
of  the  property  on  the  Escolta  making  the 
payments  specified  fn  the  agreement.  That 
is,  her  principal  claim  was  that  her  usu- 
fructuary right  under  the  will,  in  virtue  of 
the  agreement,  attached  not  only  to  the  pro- 
ceeds of  the  share  of  the  property  on  the 
Escolta  owned  by  her  husband  at  his  death, 
but  also  to  the  share  of  the  proceeds  repre- 
senting the  undivided  interest  owned  by  the 
nephew  and  nieces.  This  case  was  put  at 
Issue  and  much  testimony  was  taken  in  the 
trial  court  which  that  court  deemed  to  be 
admissible  upon  the  theory  that  it  tended  to 
throw  light  upon  the  meaning  of  the  written 

»  agreement.     There   was  judgment  in   favor 

7  of  the  widow,  •  practically  maintaining  all 
her  claims,  including  her  asserted  right  to  a 
usufructuary  interest  in  the  whole  sum  of 
the  Escolta  property,  and  that  portion  of 
the  decree  was  In  effect  the  real  subject  of 
controversy  in  the  supreme  court  of  the 
Philippine  Islands,  to  which  the  case  was 
appealed.  That  court,  whilst  recognizing 
the  rights  of  the  widow  in  other  particulars, 
i  reversed  the  judgment  in  so  far  aa  it  decreed 
her  to  be  entitled  to  a  usufructuary  inter- 
est in  the  whole  of  the  proceeds  of  the  Es- 
colta property,  and  confined  her  usufructu- 


Two  substantial  grounds  of  error  are  here 
assigned:  First,  that  the  supreme  court  of 
the  Philippine  Islands  erred  in  its  conclu- 
sion concerning  the  Escolta  property,  because 
In  doing  so  it  disregarded  the' unambiguous 
letter  of  the  agreement;  and,  second,  be- 
cause it  differed  with  the  trial  court  as  to 
the  result  of  the  evidence,  and  therefore  de- 
parted from  the  findings  of  fact  made  by  the 
trial  court,  which,  it  is  asserted,  the  court 
had  not  the  power  to  do,  because  there  had 
been  no  motion  for  a  new  trial  in  the  lower 
court,  on  the  ground  that  the  findings  of 
fact  were  plainly  and  manifestly  against  the 
weight  of  evidence.  Philippine  Code  Civ. 
Proc.  {  487.  We  put  this  latter  considera- 
tion at  once  out  of  view  as  being  totally  de- 
void of  merit.  This  is  said  because  we  do 
not  think  there  were  findings  below  con- 
cerning the  evidence  throwing  light  upon  the 
contract  in  the  sense  which  the  proposition 
assumes,  and,  even  if  there  were,  we  find 
nothing  in  the  record  justifying  the  con- 
clusion that  such  findings  were  disregarded 
by  the  supreme  court,  or  that  its  conclusion 
on  the  controverted  question  was  based  up- 
on them.  True  it  is  that,  after  interpreting 
the  contract,  and  stating  the  legal  rules  by 
which  ft  deemed  that  interpretation  was 
sustained,  the  opinion  ol  the  supreme  court 
made  reference  to  what  it  believed  to  be  the 
persuasive  force  of  tile  testimony  concern- 
ing the  relations  and  dealings  of  the  par- 
ties leading  up  to  the  contract.  When  thea 
opinion,  however,  is  considered  as  a  whole,* 
we  think  it  is  clear  that  the"  references  made* 
to  the  testimony  may  be  put  out  of  view, 
since  the  action  of  the  court  was  really 
based  alone  upon  its  construction  of  the 
contract  and  the  law  applicable  to  it,  and 
we  shall  therefore  confine  ourselves  exclu- 
sively to  that  subject. 

It  will  be  observed  that  the  first  para- 
graph of  the  contract  provided  for  the  sals 
of  the  house  in  the  Escolta,  "half  of  whieh 
belonged  to  the  testator,"  and  fixed  the  price 
at  which  the  sale  should  be  made.  The 
second    clause   provided    for   the   deduction 


erty  purchased  by  the  testator  from  Panta- 
leona  Rivera,  which  were  paid  for  by  money, 
half  of  which  belonged  to  the  testator  and 
the  other  half  to  the  heirs  of  Paz  Gonzales, 
Conception  Calvo  recognizee  the  said  heirs 
as  absolute  owners  of  the  half  of  the  inter- 
est of  the  testator  in  and  to  the  said  proper- 
ty. 

Sixth.  Angeles,  Pas,  and  Gabriel  Olives 
respect  the  legacy  of  the  testator  to  Con- 
cepclon  Calvo,  and  acknowledge  her  right  to 
enjoy  the  usufruct  of  half  of  the  house  No. 
17  Calle  Palaoio.and  half  of  the  estate  of 


Pasacao,  and  half  of  the  interest  of  the  Er- 
in ita  houses. 

Seventh.  Gabriel,  Angeles,  and  Pas  Olives 
renounce  all  rights  that  they  may  have  as 
wards  of  the  testator  to  require  a  rendering 
of  accounts  of  any  kind. 

Eighth.  Concepcion  Calvo  shall  be  entitled 
to  claim  from  Pantaleona  Rivera  whatever 
taxes  she  may  have  paid  for  the  Ermita 
houses  after  the  death  of  the  testator. 

In  witness  whereof,  we  sign  the  present 
document  in  Manila,  this  4th  day  of  May, 
1903. 
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from  the  proceeds  of  sale  of  certain  admit- 
ted debts  or  liabilities.  The  third  clause 
provided  that  the  remainder  should  be 
turned  over  to  Conception  Calvo,  to  be  used 
by  her  M  usufructuary  heiress,  after  the 
giving  by  her  of  a  mortgage  bond.  The 
whole  controversy  hinges  on  the  word  "re- 
mainder." The  appellant  insists  because  of 
this  word  that  the  plain  letter  of  the  con- 
tract exacted  that  the  wife  should  take  as 
usufructuary  not  only  the  proceeds  of  the 
sale  of  the  portion  of  the  property  which 
the  husband  owned,  and  upon  which  alone, 
prior  to  the  contract,  her  uauf ructuary  right 
attached,  but  also  the  proceeds  of  the  half 
of  the  property  which  belonged  to  the  other 
parties,  and  which,  prior  to  the  contract, 
she  had  no  right  or  interest  In  as  usufruc- 
tuary. 

The  argument  la  thus  stated:  "To 
that  the  remainder  means  one  half  of  the 
remainder  is  to  make  a  new  oontraet  for  the 
parties,  in  direct  contravention  of  article 
1281  of  the  Spanish  and  Philippine  Civil 
Code."  The  article  referred  to  provides  that 
where  the  terms  of  a  contract  are  clear, 
and  there  can  be  no  doubt  about  the  inten- 
tion of  the  contracting  parties,  the  legal 
stipulations  of  the  contract  shall  be  en- 
forced. We  do  not  follow  the  reference  in 
the  argument  to  authorities  under  the  Span- 
ish and  Roman  law  enforcing  the  legal  prop- 
osition. It  Is  elementary.  The  difficulty  is 
in  its  application  to  the  cause  before  usj 
since  the  real  question  onder  the  oontraet 
la  whether  the  word  "remainder"  aa  used 
does  not,  in  view  of  the  subject  with  which 
the  oontraet  is  concerned,  relate,  and  re- 
§  late  only,  to  the  remainder  of  the  proceeds 
■  as  to  which,  under  the'will  of  the  deceased, 
the  usufructuary  interest  of  the  widow  at- 
tached. Considering  this  subject,  and  look- 
ing at  the  oontraet,  we  think  there  can  be 
no  doubt  that  the  word  "remainder,"  as  1 
in  the  contract,  must,  in  the  very  nature  of 
tilings,  In  the  absence  of  an  express  stipu- 
lation to  the  contrary,  be  held  not  to  have 
transferred  to  the  widow  a  usufructuary  In- 
terest in  property  which  her  deceased  hus- 
band did  not  own,  and  which  the  very  terms 
of  the  contract  show  was  owned  by  other 
parties.  The  reasoning  of  the  court  below, 
in  oar  opinion,  so  adequately  disposes  of  the 
contention  that  the  word  "remainder" 
should  be  considered  as  having  transferred 
to  the  widow  a  usufructuary  interest  in 
property  to  which  that  interest  did  not  at- 
tach, that  we  excerpt  a  portion  thereof,  as 
follows: 

The  court  below  was  of  Opinion  that  the 
language  of  the  third  article  of  the  forego- 
ing agreement  leaves  no  room  for  interpre- 


tation or  construction,  and  that  the  word 
'remainder,'  as  used  therein,  refers  necessari- 
ly to  the  balance  remaining  after  deducting 
from  the  whole  amount  received  from  the 
Escolla  property  the  amount  of  the  debts 
and  legades  mentioned  in  the  second 
article.  We  are  of  opinion,  however, 
that  the  court  erred  in  its  construction  of 
this  section  of  the  agreement,  and  we  think 
that  the  word  'remainder'  must  be  limited 
to  the  inheritance  which  it  was  the  inten- 
tion and  object  of  the  parties  to  divide,  for 
the  preamble  expressly  states  that  the  par- 
ties, as  heirs  of  Francisco  Gonzalez  de  la 
Fuente,  agree  upon  a  division  of  the  inher- 
itance, and  it  Is  admitted  that  one  half  of 
the  property  on  the  Escolta  was  the  prop- 
erty of  the  defendants,  and  formed  no  part 
whatever  of  said  inheritance. 

"Article  1268  of  the  Civil  Code  provides 
that  "however  general  may  be  the  terms  of 
a  contract,  there  shall  not  be  understood 
as  included  therein  [other  subjects  or] 
things  and  cases  different  from  those  re- 
garding which  the  interested  parties  pro- 
posed to  contract;'  and  we  are  of  opinion 
that  although  the  word  'remainder,'  as  used 
in  the  third  article  of  the  said  agreement, 
might,  In  the  broadest  acceptation  of  the  m 
term,  refer  to  the  total  balance  resulting** 
from  the  sale  of  the  Escolta* property,  tier-* 
ertheless,  under  the  provisions  of  the  fore- 
going article,  it  should  be  limited  to  the 
subject-matter  of  the  agreement,  and,  thus 
limited,  it  must  be  taken  to  refer  to  the  re- 
mainder of  the  share  of  the  inheritance  in 
which  [DoBa]  Concepcion  Calvo  had  a  usu- 
fructuary life  Interest"    [6  Philippine,  91.] 

There  Is  a  conflicting  contention  in  the 
argument  for  the  appellant  that.  If  there  be 
doubt  aa  to  the  meaning  of  the  word  "re- 
mainder," that  doubt  should  be  resolved  in 
favor  of  the  right  of  the  widow  to  a  usu- 
fruct in  the  portion  of  the  property  not  be- 
longing to  her  husband,  and  as  to  which, 
therefore,  she  was  not  his  usufructuary 
heir.  We  do  not  stop  to  analyze  the  matters 
thus  relied  upon,  aa  we  think  it  suffices  to 
say  that,  after  an  examination  of  the  whole 
contract,  we  find  nothing  in  it  which  would 
justify  the  construction  of  the  word  "re- 
mainder" which  is  asserted.  In  other  words, 
we  can  discover  nothing  in  any  part  of  the 
agreement  which  would  authorize,  without 
express  language  to  that  effect,  the  trans- 
ferring to  one  party  to  the  contract  of  valu- 
able property  belonging  to  the  other,  espe- 
cially when  the  contract  Itself  was  con- 
cerned only,  as  aptly  pointed  out  by  the  low- 
er court,  with  settling  tbe  rights  of  the  par- 
ties to  the  property  left  by  the  d 
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(208  II.  a  429) 
WILLIAM   NOTLEY,   Charles  Notley,   tnd 
Maria   Hughes,    PUT*.   In   Err., 
*. 
CECIL  BROWN  and  Anthony  Lidgate,  Pio- 
ponmto  of  the  Will  of  Charles  Notley, 
Deceased,  et  el. 

Error  to  Hawaiian  supreme  court. 

1.  A  writ  of  error  directed,  on  Its  face, 
to  the  supposed  judgment  of  the  supreme 
court  of  the  territory  of  Hawaii,  disposing 
of  exceptions  on  non-Federal  grounds,  prior 
to  the  act  of  March  S,  1000  (33  Stat  at  L. 

'1036,  chap.  1465),  enlarging  the  appellate 
jurisdiction  of  the  Federal  Supreme  Court 
over  the  territorial  court,  cannot  be  sus- 
tained on  the  theory  that  a  final  judgment 
In  the  case  was  not  rendered  until  after 
the  passage  of  that  act,  when  judgment  on 
the  verdict  was  entered  in  the  trial  court 
in  connection  with  a  nunc  pro  tana  entry, 
since  such  judgment  must  necessarily  have 
been  entered  titer  the  judgment  which  the 
writ  seeks  to  review. 
Error  to  Hawaiian  snpreme  court. 

2.  Jurisdiction  of  a  writ  of  error  direct- 


Hawaii,  disposing  of  exceptions  on  non- 
Federal  grounds  prior  to  the  act  of  March 
1,  1H6,  enlarging  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  over  the 
territorial  court,  cannot  be  taken  by  treat- 
ing the  writ  as  addressed  to  a  later  judg- 
ment of  that  court,  quashing  a  writ  of  er- 
ror to  the  trial  court,  which  judgment  was 
not  formally  entered  until  long  after  the 
writ  of  error  from  the  Federal  Supreme 
Court  was  sued  out,  where  to  regard  the 
entry  as  relating  hack  to  the  time  when  the 
opinion  of  the  court  was  announced  would, 
if  the  same  rule  be  applied  to  the  nunc  pro 
tans  entry  of  the  judgment  of  the  trial 
court,  require  an  affirmance  of  the  judg- 
ment of  the  territorial  supreme  court  on 
the  ground  that  the  writ  of  error  to  the 
trial  court  was  not  sued  out  In  time. 

[No.  68.] 

Argued  January  24,  1006.    Decided  Febru- 
ary 24, 1908. 

IN  ERROR  to  toe  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment overruling  exceptions  from  the  Circuit 
Court  of  the  Fourth  Circuit,  in  that  terri- 
tory, in  a  contest  over  the  probate  of  a  will 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  IS  Haw.  435;  on 
motions  for  rehearing,  IS  Haw.  700,  IS 
Haw.  66;  on  motion  to  quash  writ  of  error, 
17  Haw.  46S. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  M.  Horse,   William  M. 
Richardson,   Sidney  M.   Ballon,  and  J.  J. 
Dunne  for  plaintiffs  in  error. 
28  8.  a— U, 
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Messrs.  Aldls  B.  Browne,  W.  It,  Stan- 
ley, Alexander  Britten,  and  Henry  Holmes 
for  defendants  in  error.  « 

*  Mr.  Justice  While  delivered  the  opinion  • 
of  the  court: 

In  a  contest  in  a  Hawaiian  conrt  of  pro- 
bate certain  documents  were  held  not  to 
have  been  executed  under  undue  influence, 
and  were  admitted  to  probate  as  the  last 
will  and  testament  and  codicils  thereto  of 
Charles  Notley.  On  appeal  to  the  circuit 
court.  In  term,  upon  motion  of  the  con- 
testants a  jury  was  impaneled  to  try  issues 
of  fact  embodied  in  two  questions,  which 
substantially  required  the  jury  to  say  wheth- 
er undue  influence  had  been  exerted  upon  the 
testator.  On  the  trial  various  exceptions 
were  taken  to  rulings  on  the  admission  and 
rejection  of  evidence,  and  at  the  close  of  the 
evidence  the  trial  judge  granted  a  motion 
to  instruct  the  jury  to  find  a  verdict  sustain- 
ing the  will. 

The  verdict  was  rendered  January  28, 
1903.  On  the  same  day  the  trial  judge 
signed  the  following  order,  which  was  duly 
filed  on  the  following  day: 

"Order  for  Entering  up  Judgment. 

"Upon  the  entering  up  of  the  verdict  on 
the  appeal  in  this  matter, 

"It  is  hereby  ordered  that  the  clerk  of 
this  court  do  sign  and  enter  up  judgment 
in  favor  of  proponents  of  the  last  will  and 
testament  of  Charles  Notley,  deceased,  in  ac- 
cordance with  said  verdict,  and  the  decree 
admitting  said  will  and  codicils  to  probate 
is  hereby  affirmed. 

"Done  in  open  court  at  Hilo  this  28th  day 
of  January,  1903." 

On  January  29,  1903,  the  clerk  indorsed  3 
and  filed  a  formal  judgment.    It  would  seem,  g 
however,  that  he  did  not  then  aigu'the  face  * 
of  the  judgment,  and  perhaps  did  not  enter 
it,  as  following  the  date  of  the  judgment  Is 
this  recital: 

"A.  S.  Le  Baron  Gurney,  clerk  fourth 
circuit  court. 

"Judgment  entered  this  28th  day  of  Jan- 
uary, 1903. 

"(Seal)  Thia  8th  day  of  June,  a.  d.  1905, 
as  of  the  28th  day  of  January,  1903." 

The  following  indorsement  is  also  on  the 
back  of  the  judgment,  under  the  indorsement 
of  the  filing  on  January  29,  1903:  "Filed 
June  8,  190S.  A.  S.  Le  Baron  Gurney, 
clerk."  The  record  is  silent  as  to  how  these 
additions  to  the  judgment  came  to  be  made, 

A  motion  to  set  aside  the  verdict  and  for 
a  new  trial  having  been  overruled,  the  cause 
was  taken  on  exceptions  to  the  supreme 
court  of  Hawaii.  In  that  court  the  action  of 
the  trial  court  in  instructing  a  verdict  was 
sustained  and  two  motions  for  a  rehearing 
were  overruled,  the  last  on  August  2,  1904. 
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IS  Haw.  435,  700,  18  Haw.  60.  It  wiU  bo 
observed  that  the  lut  action  of  the  court 
on  the  Application  for  a  rehearing  m  had 
nearly  a  year  prior  to  the  clerk's  signature 
affixed  to  the  face  of  the  Judgment  on  June 
8,  1S05,  aa  of  January  28,  1903,  and  the  ad- 
ditional file  mark  on  the  back  of  the  judg- 
ment made  on  June  8,  190(5. 

More  than  a  year  after  the  final  action  of 
the  supremo  court  of  the  territory  on  the 
exceptions.,  that  is,  on  November  24,  190S,  a 
petition  for  a  writ  of  error  to  the  circuit 
court,  with  assignments  of  error,  waa  filed 
In  the  supreme  court  of  the  territory  on  be- 
half of  the  contestants,  praying  that  court  to 
reverse  a  judgment  entered  in  the  circuit 
court.  The  petition  for  the  writ  recited  the 
order  admitting  the  will  and  codicils  to 
probate,  the  appeal  to  the  circuit  court,  the 
trial  upon  specified  issues  of  fact,  the  mo- 
tion to  direct  a  verdict,  the  instruction  to 
sign  a  certain  form  of  verdict,  the  verdict, 
the  taking  of  various  exceptions,  and  the 
overruling  of  motions  for  a  new  trial.  No 
reference  was  made  in  the  petition  for  a  writ 

3  of  error  to  the  fact  that  the  exceptions  re- 
served at  the  trial  had  been  previously  tak- 
•  an  to  the  supreme  court  of  tfcaterritory  and 
had  been  there  decided  adversely  to  the  con- 
testants. The  petition  then  proceeded  to 
recite  that  on  June  8,  1905,— which,  it  will 
be  observed,  was  after  the  final  action  of 
the  supreme  court  on  the  exceptions, — the 
contestants  had  in  the  circuit  court  filed  a 
motion  to  set  aside  the  "order  for  entering 
judgment,"  filed  January  29,  1903,  upon  the 
ground  that  the  order  was  obtained  tm  parte 
and  without  notice  to  or  knowledge  of  con- 
testants, and  said  motion  was  heard  upon 
affidavit  and  oral  evidence  and  was  over- 
ruled, to  which  exception  was  dnly  taken, 
etc  It  was  further  recited  that  on  the  same 
day,  while  this  motion  was  pending,  coun- 
sel for  proponents  moved  that  the  clerk  of 
the  court  be  instructed  to  sign  the  judgment 
which  had  been  previously  made  out  on 
January  28,  1003,  and  filed  on  the  next  day, 
In  conformity  to  the  order  of  the  court  ren- 
dered on  January  26, 1903,  and  that,  on  this 
motion  being  granted  by  the  court,  the  judg- 
ment was  entered  and  signed  by  the  clerk, 
and  the  following  exception  was  taken: 

"Contestants  except  to  the  allowance  of 
proponents'  motion  that  the  clerk  of  court 
be  ordered  to  sign  the  form  of  judgment 
filed  January  29th,  1903,  and  to  the  judg- 
ment so  signed  on  the  ground  that  such  al- 
lowance is  illegal,  null,  and  void,  and  not 
justified  by  the  law  or  evidence  or  record 
herein,  and  to  the  judgment  on  the  ground 
that  said  judgment  is  contrary  to  the  law 
and  evidence  and  weight  of  evidence,  and 


without  authority  of  law,  and  Is  illegal,  null, 
and  void. 

"Dated  Eilo,  June  8th,  IMS." 

The  flrat  five  of  the  grounds  set  forth  in  the 
assignment  of  error*  made  for  the  purpose 
of  the  writ  of  error  prayed  from  the  su- 
preme court  of  the  territory,  as  above  stated, 
were  but  a  reiteration  of  alleged  errors  as- 
serted to  have  been  previously  committed 
by  the  trial  court  in  instructing  a  verdict 
in  favor  of  the  will,  and  which  had  already 
been  taken  to  the  supreme  court  of  the  ter- 
ritory on  the  exceptions,  and  had  been  ad- 
versely passed  upon  by  that  court.  The  re-  e 
maining  assigned  errors  were  as  follows:  5 
'"Sixth.  That  the  court  erred  in  making* 
the  em  parte  order  of  January  29,  1903,  con- 
firming the  decree  of  Judge  Little  admit- 
ting the  alleged  will  of  Charles  Notley  to 
probate. 

"Seventh.  That  the  court  erred  in  denying 
contestants'  motion  to  set  aside  order  of 
Judge  Robinson  filed  January  20,  1D03,  con- 
finning  decree  cf  Judge  Little,  admitting 
will  to  probate. 

"Eighth.  That  the  court  erred  in  ordering 
the  clerk  to  sign  the  form  of  judgment  sub- 
mitted by  proponents. 

"Ninth.  That  the  court  erred  in  entering 
judgment  for  the  proponents  in  said  matter 
of  the  estate  of  Charles  Notley,  deceased, 
being  petition  for  probate  of  will." 

It  may  be  observed  that  Judge  Little  was 
the  judge  by  whom  the  will  was  originally 
admitted  to  probate,  while  Judge  Robinson 
was  the  judge  who  presided  at  the  trial  in 
the  circuit  court  and  whose  action  in  in- 
structing a  verdict  had  been  approved  by 
the  supreme  court  of  the  territory.  The  writ 
of  error  from  the  supreme  court,  prayed  un- 
der the  circumstances  just  stated,  was  al- 
lowed on  November  24,  1005,  and  on  De- 
cember 14,  1905,  a  motion  to  quash  the  writ 
waa  filed  upon  the  following  grounds: 

"  ( 1 )  That  it  is  apparent  upon  the  record 
that  this  honorable  court  has  heretofore,  to 
wit,  on  the  8th  day  of  March,  1904,  on  the 
3d  day  of  June,  1904,  and  on  the  2d  day  of 
August,  1904,  decided  the  questions  now 
sought  to  be  reviewed  and  embraced  in  the 
assignment  of  errors  filed  herein;  and 

"(2}  That  the  petition  for  writ  of  error 
was  not  filed  nor  the  writ  issued  within  six 
mouths  from  the  rendition  of  judgment  in 
said  cause,  the  same  having  been  rendered 
and  filed  on,  to  wit,  the  29th  day  of  Janu- 
ary, 1903." 

After  argument,  for  reasons  stated  in  an 
opinion  filed  April  13,  1900  ( IT  Haw.  45S), 
the  supreme  court  of  Hawaii  granted  the 
motion  and  dismissed  the  writ. 

Although  the  court,  in  its  opinion,  de- 
clared that  there  was  considerable  force  in 
the  contention  of  the  defendants  In  error 
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h  that  the  writ  should  be  dismissed  because 
J  the  only  judgment  rendered  below  wu  that 

*  of  January  28,  1903,  and  therefore'that  the 
writ  of  error  had  not  bean  sued  out  within 
the  statutory  limit,  vim.,  six  months  from 
Um  rendering  of  the  judgment,  It  dfd  not 
rest  its  conclusion  to  diamisa  upon  that 
ground.  The  court,  reviewing  the  contro- 
versy, held  that  every  substantial  question 
in  the  ease  had  been  already  disposed  of 
when  the  case  was  previously  before  it 
exceptions.  Without  specifically  analyzing 
the  assignment  of  errors  based  on  the  action 
of  tha  trial  court  on  June  8,  1905,  in  direct- 
ing the  clerk  to  sign  the  judgment  which 
had  been  made  out  in  pursuance  to  th« 
der  of  the  court  on  January  28,  1003,  those 
assignments  were,  in  fact,  treated  as  irrele- 
vant or  without  merit,  since  it  was  held  that, 
as  a  necessary  result  of  the  previous  action 
of  the  court  in  Anally  disposing  of  the  ex- 
ceptions, judgment  was  required  to  be  en- 
tered upon  the  verdict  by  operation  of  law 
on  notice  to  the  trial  court  of  toe  overruling 
of  the  exceptions. 

Although,  as  we  have  seen,  the  opinioi 
the  supreme  court  of  the  territory  just  re- 
ferred to  was  announced  on  April  13,  1008, 
no  formal  order  or  judgment  in  conformity 
to  the  opinion  delivered  by  the  court,  quash- 
ing the  writ,  was  entered  until  September 
87,  1907.  A  few  days  after  the  delivery  by 
the  supreme  court  of  the  territory  of  the 
opinion  referred  to,  that  is,  on  April  18, 
1906,  three  of  the  contestants  served  a  for- 
mal notice  on  the  fourth  one,  calling  upon 
him  to  elect  whether  he  would  join  them 
in  a  writ  of  error  to  be  prosecuted  from  this 
court  to  the  supreme  court  of  the  territory 
of  Hawaii,  to  obtain  a  reversal  of  the  judg- 
ment of  the  territorial  court  "rendered 
against  you  and  us  ...  on  the  8th  day 
of  March,  1S04,  a  motion  for  rehearing  hav- 
ing been  heard  and  considered,  and  having 
been  denied  on  tha  Sd  day  of  June,  1004." 
The  contestant  thus  notified  formally  replied 
that  he  would  not  join  the  other  contest- 
ants in  prosecuting  a  writ  of  error  to  re- 
verse the  judgment  rendered  on  March  8, 
1904.  Thereupon  an  application  for  the  al- 
lowance of  a  writ  of  error  from  this  court 
r  was  made  to  the  chief  justice  of  the  supreme 
«  court  of  the  territory.    In  a  petition  for  the 

•  writ  the  only*judgment  referred  to  was  that 
claimed  to  have  been  rendered  by  the  su- 
preme court  of  the  territory  on  March  8, 
1004,  when  the  case  was  before  that  court 
on  the  exceptions.  In  the  assignment  of  er- 
rors accompanying  the  petition  it  was 
cited  that  the  final  judgment,  for  the  re- 
versal of  which  the  writ  of  error  was  prayed, 
was  that  rendered  on  March  8,  1904,  and 
the  first  three  grounds  therein  assigned  ex- 
clusively related  to  the  action  of  the  su- 


preme court  of  the  territory  when  the  ease 
was  before  that  court  on  exceptions  in  sus- 
taining the  ruling  of  the  trial  court.  In  in- 
structing a  verdict.  The  fourth  and  last  er- 
ror assigned  was  as  follow*: 

Fourth.  That  the  said  supreme  court  of 
the  territory  of  Hawaii  erred  In  that  the 
said  cause  having  been  remanded  to  the  cir- 
cuit court  of  the  fourth  circuit  of  the  ter- 
ritory of  Hawaii  after  the  aforesaid  judg- 
ment of  the  supreme  court,  and  further  pro- 
ceedings having  been  taken  in  said  cause  In 
said  circuit  court  and  a  writ  of  error  dated 
November  2G,  100S,  in  said  cause,  having 
been  thereafter  sued  out  by  the  present 
plaintiffs  in  error  from  the  supreme  court 
of  the  territory  of  Hawaii  to  the  said  circuit 
court,  the  said  supreme  court  quashed  said 
writ  of  error." 

The  chief  justice  of  the  supreme  court  of 
the  territory,  having  refused  to  allow  the 
writ  on  the  petition  therefor  and  assign- 
ment of  errors  heretofore  referred  to,  the 
writ  was  allowed  by  a  justice  of  this  court. 
The  transcript  of  the  record  was  filed  in 
this  court  on  July  20,  1000. 

On  November  28, 1906,  a  motion  was  made 
to  dismiss  the  writ  of  error  for  want  of  ju- 
risdiction. In  the  brief  filed  on  behalf  of 
the  defendants  in  error  it  was  insisted  that, 
prior  to  the  act  of  March  3,  1906  (S3  Stat, 
at  L.  1039,  chap.  1465),  the  power  of  this 
court  to  review  the  judgments  and  decrees  of 
courts  of  the  territory  of  Hawaii  was  gov- 
erned by  the  rules  relating  to  the  right  to 
review  judgments  and  decrees  of  state  courts, 
and  that,  as  the  cause  presented  no  question 
which  would  justify  a  review  if  the  judg- 
ment had  been  rendered  in  a  state  court,  a 
there  was  therefore  no  jurisdiction.  It  was  3 
conceded  that  a  broader  and'diffennt  right* 
as  to  the  courts  of  the  territory  of  Hawaii 
bad  been  conferred  by  the  act  of  March  8, 
100S,  but  it  was  urged  that  that  act  did 
not  confer  jurisdiction  because  the  judg- 
ment of  the  supreme  court  of  the  territory 
to  which  the  writ  of  error  was  addressed  had 
been  rendered  prior  to  the  passage  of  the 
act  of  1005,  and,  as  that  act  had  no  retro- 
active effect,  there  was  no  jurisdiction. 
Whilst  admitting  that  the  controversy  in- 
volved no  question  giving  the  right  to  re- 
view if  the  judgment  had  been  rendered  In 
a  state  court,  and  therefore  there  could  be  no 
review  under  the  prior  act,  plaintiffs  In  er- 
ror insisted  that  there  was  power  to  review 
under  the  act  of  March  8,  1005,  because  that 
act  operated  retroactively.  The  motion  was 
not  passed  upon,  but  was  postponed  to  the 
hearing  of  the  merits. 

At  the  same  term  (October  term,  1B08), 
however,  and  some  months  after  the  motion 
to  dismiss  had  been  postponed  to  the  hear- 
ing upon  the  merits,  toe  question  Involved  in 
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that  motion  una  In  another  case,  and  it 
was  decided  that  the  dot  of  March  3,  1005, 
did  not  operate  retroactively,  and  there- 
fore that  this  court  had  no  authority  to  re- 
view a  judgment  or  decree  of  a  court  of  the 
territory  of  Hawaii  rendered  before  the  pas- 
sage of  the  act,  which  could  not  be  reviewed 
under  the  previous  act.  Harrison  v.  Ma- 
goon,  206  U.  8.  SOI,  61  L.  ed.  BOO,  27  Sup. 
Ct  Eep.  577. 

Fire  months  after  the  decision  just  re- 
ferred to  in  the  Magoon  Case,  what  is  styled 
a  judgment  was  entered  by  tbe  supreme 
court  of  Hawaii,  concerning  the  action  of 
that  court  in  quashing  the  writ  of  error  from 
that  court  to  the  lower  circuit  court,  previ- 
ously referred  to.  Omitting  the  title  of  the 
cause  and  the  signature  of  the  clerk,  the  so- 
|  sailed  judgment  is  copied  in  the  margin.! 
I  *  At  the  present  term,  on  October  14,  1907, 
a  stipulation  of  counsel  was  filed,  adding  to 
the  record  as  omitted  matter  the  petition 
for  a  writ  of  error  from  the  supreme  court 
of  tbe  territory,  the  assignment  of  errors, 
the  writ  of  error,  the  motion  to  quash  the 
said  writ  of  error,  and  the  so-called  judg- 
ment of  September  27,  1907,  quashing  tbe 
same,  to  which  we  have  previously  referred. 

With  these  facts  in  mind,  we  come  to  con- 
sider the  controversy.  At  tbe  outset  we 
must  dispose  of  the  motion  to  dismiss,  which 
we  have  previously  said  was  made  at  the 
October  term,  1906,  and  was  postponed  to 
the  bearing  on  the  merits. 

As  on  its  face  tbe  writ  of  error  in  terms 
is  directed  to  the  supposed  judgment  of  the 
supreme  court  of  Hawaii,  rendered  March  8, 
1004,  disposing  of  the  case  on  exceptions, 
and  there  is  no  pretense  of  the  existence  of 
a  Federal  question  among  the  issues  arising 
on  the  exceptions,  it  is  obvious  that,  as  a 
neult  of  the  decision  in  Harrison  v.  Ma- 
goon, supra,  we  are  without  jurisdiction  to 
review  by  writ  of  error  the  Judgment  to 
which  tbe  writ  runs.  But,  although  the 
writ  of  error  is  specifically  addressed  to  the 
judgment  of  March  8,  1004,  and  all  the 
grounds  previously  urged  to  maintain  juris- 
diction have  been  determined  to  be  unten- 
able, it  is  now  pressed  that  there  ie  jurisdic- 
tion upon  other  and  different  grounds  which 
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are,  In  fact,  wholly  Incompatible  with  those 
previously  taken.  Let  us  consider  these 
grounds. 

It  is  urged  that  the  supreme  court  of 
Hawaii  did  not  render  a  judgment  in  1904, 
and,  indeed,  it  is  asserted  that  that  court  * 
had  no  power  to  render  a  judgment  in  pass-  * 
ing  on  a  esse  "taken  up  on  exceptions.  The* 
claim,  therefore,  really  Is  that  although  the 
judgment  to  which  the  writ  of  error  is  in 
terms  addressed  was  no  judgment,  yet  the 
writ  should  be  sustained.  Aside  from  the 
contradiction,  this  contention  must  rest  up- 
on one  of  two  assumptions;  1st.  That  there 
was  no  final  judgment  susceptible  of  being 
reviewed  by  a  writ  of  error  until  June  8, 
1906,  when,  it  la  asserted,  a  judgment  arose 
for  the  first  time  by  the  making  of  an  order 
by  the  trial  court,  directing  the  clerk  to  sign 
nunc  pro  tunc  the  judgment  which  had  been 
previously  prepared  by  the  clerk  in  pursu- 
ance of  the  express  order  of  the  court,  in 
consequence  of  the  verdict  of  the  jury.  Al- 
though this  judgment  was  not  only  written 
up  In  1903,  but  was  indorsed  filed  on  Janu- 
ary 29,  1003,  the  argument  Is  that,  as  it 
was  not  signed  on  its  face  by  the  clerk  when 
it  was  so  filed,  it  could  not  take  effect  as  a 
judgment  until  the  date  of  the  actual  sign- 
ing on  its  face  by  that  officer  as  a  conse- 
quence of  the  nunc  pro  tuno  order.  2d. 
That  this  writ  of  error  must  be  treated,  de- 
spite Its  terms,  as  if  it  were  addressed  to 
the  action  of  the  supreme  court  of  Hawaii 
in  quashing  the  writ  of  error  on  August  13, 
1006. 

In  considering  the  first  proposition,  It  la 
to  be  observed  that  there  is  nothing  in  the 
record  disclosing  any  ruling  by  the  trial 
court  concerning  the  order  for  the  signature 
nunc  pro  tunc  of  the  judgment,  or  any  excep- 
tion taken  to  such  a  ruling.  We  say  this 
because,  leaving  out  of  view  some  allusions 
made  to  the  subject  In  the  opinion  of  the 
supreme  court  of  the  territory,  quashing  the 
writ,  the  only  reference  to  these  matters  Is 
found  In  recitals  contained  in  the  applica- 
tion to  the  supreme  court  of  Hawaii  for  a 
writ  of  error,  which  was  stipulated  into  the 
record  long  after  tbe  writ  in  this  case  was 
allowed   and   the   record    filed    here.     But 


fDefendants  in  error  above  named,  having 
made  a  motion  to  quash  the  writ  of  error 
issued  herein  on  the  25th  day  of  November, 
a.  d.  1905,  upon  grounds  therein  eet  forth, 

to  Wit: 

(1)  That  said  writ  was  not  issued  within 
six  months  from  the  rendition  of  judgment; 
and 

(2)  That  all  errors  assigned  have  been 
heretofore  decided  by  this  court  in  15  Haw. 
436,  700,  IS  Haw.  66;  and  said  motion  com 
Ing  on  to  be  heard,  now,  after  reading  and 
filing  said  motion  to  quash  said  writ  of  er- 


ror, and  after  hearing  W.  L.  Stanley,  Esq., 
of  counsel  for  defendants  in  error,  in  sup- 
port of  said  motion,  and  S.  M.  Ballou,  Esq, 
of  counsel  for  plaintiffs  in  error,  in  opposi- 
tion thereto,  and  due  deliberation  having 
been  had,  it  is 

Ordered,  adjudged,  and  decreed  that  said 
motion  to  quash  tbe  writ  of  error  issued 
herein  on  the  26th  day  of  November,  1905,  be 
and  the  same  is  hereby  granted,  and  that 
said  writ  be  and  it  hereby  is  dismissed. 

Dated  Honolulu,  September  27th,  «.  ft. 
1007,  as  of  April  13, 1006. 
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waiving  any  infirmity,  and  assuming  that 
we  may  look  At  men  recitals  in  the  petition 
for  the  writ  of  error  from  the  supreme  court 
of  the  territory,  the  situation,  if  the  con- 
tentions be  well  founded,  is  then  this, — that 
the  only  judgment  susceptible  of  being  re- 
M  viewed  tu  one  which,  It  was  claimed,  was 
3  entered  in  the  trial  court  in  connection  with 
the  mine  pre'tuno  entry,  after  the  action  of 
the  supreme  court  of  the  territory  overrul- 
ing the  exceptions,  and  therefore  after  the 
Judgment  of  that  court  which  the  writ  seeks 
to  review.  And  a  consideration  of  the  sec- 
ond proposition  leads  to  a  like  result.  Con- 
ceding that  the  writ  of  error,  although  it  is 
in  terms  addressed  to  the  action  of  the  court 
on  the  exceptions,  may  now  be  treated  as 
being  addressed  to  its  action  in  1008  in 
quashing  the  writ  of  error,  and  further  con- 
ceding, for  the  sake  of  argument  only,  that 
the  judgment  of  the  territorial  court  in  re- 
fusing to  consider  the  case  on  Its  merits  and 
quashing  the  writ  of  error  could,  under  any 
circuiii stances,  be  treated  aa  a  final  Judg- 
ment, susceptible  of  being  reviewed  here  by 
writ  of  error,  nevertheless  there  is  no  judg- 
ment before  us  which  we  can  review.  This 
follows  because,  as  shown  by  the  statement 
which  we  have  previously  made,  at  the  time 
when  this  writ  of  error  was  taken  no  judg- 
ment whatever  had  been  entered  in  the  su- 
preme court  of  Hawaii  giving  formal  ex- 
pression to  its  decision  quashing  the  writ. 
Indeed  the  judgment  so  doing  was  only  en- 
tered in  that  court,  as  we  have  seen,  Sep- 
tember 27,  1907,  long  after  the  record  in 
this  case  had  been  filed  here  and  the  mo- 
tion to  dismiss  the  writ  had  been  made  and 
submitted  on  briefs  of  counsel  and  had  been 
postponed  to  the  hearing  an  the  merits.  In 
fact,  no  such  judgment  was  entered  until 
after  the  decision  of  this  court  in  the  Ma- 
goon  Case.  The  argument  which  seeks  to 
have  the  writ  of  error  from  this  court  which 
is  directed  to  one  Judgment  applied  to  an- 
other, rendered,  long  after  the  writ  of  error 
was  sued  out,  can  only  rest  upon  the  as- 
sumption that  the  entry  of  the  judgment  be- 
low in  1807,  after  the  writ  of  error  was  sued 
out,  must  be  treated  as  relating  back  to  the 
time  In  1900,  when  the  opinion  of  the  court, 
quashing  the  writ,  was  announced.  But, 
if  we  apply  this  rule  to  the  judgment  '- 
question,  we  would  have  to  apply  it  also 
the  judgment  of  the  Hawaiian  circuit  court 
rendered  January  28,  1903,  and  therefore  w< 
should  be  obliged  to  say,  irrespective  of  thf 
reason  assigned  by  the  supreme  court  of  the 
J  territory,  that  that  court  had  rightly 
•  quashed  the  writ  of  error  for  want  of'juris- 
diction,  since  it  is  conceded  that,  under  the 
statutes  of  Hawaii,  a  writ  of  error  must  be 
sued  out  within  six  months  from  the 
ditiou  of  judgment. 


The  considerations  Just  stated  make  it  In- 
evitable that  this  writ  of  error  should  be 
dismissed.  Of  course,  it  may  be  that  the 
reasons  which  we  have  given  do  not  neces- 
sarily foreclose  the  right  within  the  stat- 
utory time  to  prosecute  a  new  writ  of  error 
to  the  judgment  of  the  supreme  court  of  the 
territory  of  Hawaii,  quashing  the  writ,  en- 
tered September  27,  1907.  On  that  subject, 
however,  we  observe,  to  the  end  that  this 
litigation  may  not  be  unnecessarily  pro- 
longed, that  because  we  do  not  decide  the 
question  not  before  us,  as  to  whether  such 
right  to  a  new  writ  of  error  exists,  we  must 
not  be  considered  as,  in  the  slightest  degree, 
Intimating  an  affirmative  view  as  to  the  ex- 
istence of  such  a  right. 

Writ  of  error  dismissed  for  want  of  jit 
risdiction. 


(Ms  IT.  B.  404) 

R.  M.  HENNINGSEN  and  Edward  W. 
Clive,  Copartners,  the  National  Bank  of 
Commerce  of  Seattle,  and  R,  B.  Spencer, 
Appta, 

T. 

UNITED  STATES  FIDELITY  ft  GUARAN- 
TY COMPANY  of  Baltimore  Maryland  i 
Sylvester  E.  Brown,  Doing  Business  aa 
S.  E.  Brown  ft  Company.;  Bryant  Lum- 
ber ft  Shingle  Mill  Company;  Caratens 
Packing  Company ;  E.  C.  Mac  Dougall  and 
H.  T.  Dinham,  Copartners  as  E.  C.  Mao. 
Dougall  ft  Company;  W.  0.  Nelson,  E. 
E.  Caine,  and  the  C.  B.  Smith  Company. 

Appeal  —  from  circuit  court,  of  appeals. 
1.  An  appeal  from  a  circuit  court  of  ap- 
peals to  the  Federal  Supreme  Court  will  not 


solely  on  the  grounds  of  diverse  citizenship, 
where  grounds  of  suit  and  relief  were  also 
based  upon  Federal  statutes  which  were 
necessary  elements  of  the  decision  of  the 
circuit  court  of  appeals. 
Subrogation  — of  surety. 

2.  The  surety  on  the  bond  of  a  publio 
contractor,  conditioned,  in  compliance  with 
the  act  of  August  13,  1894  (28  Stat,  at  L. 
278,  chap.  280,  U.  S.  Comp.  Stat.  1901,  p. 
2523),  for  the  faithful  performance  of  the 
contract,  and  the  prompt  and  full  payment 
of  laborers  and  materialmen,  has  an  equity, 
under  the  doctrine  of  subrogation,  in  the 
sums  due  from  the  government  under  the 
contract,  which  is  superior  to  the  claim  of 
a  bank  under  an  assignment  from  the  con- 
tractor to  secure  the  repayment  of  money 
loaned,  to  be  used  as  he  saw  fit,  either  In 
the  performance  of  his  building  contract  or 
in  any  other  way. 

[No.  78.] 


Argued   December    16,    17.    1907. 
February  24,  1008. 
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APPEAL  from  the  United  State*  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Washington,  enforcing  the  right  of  a  surety 
on  the  bond  of  a  public  contractor  to  a 
first  lien  Upon  sums  due  under  the  contract. 
Affirmed. 

See  same  ease  below,  74  C.  C.  A.  484,  143 
Fed.  810. 

Statement  by  Mr.  Justice  Brewer: 
11.  M.  Henningsen  and  Edward  W.  Olive, 
as  copartners,  in  May,  1903,  contracted  with 
the  United  States  for  the  construction  of 
certain  buildings  at  Fort  Lawton,  In  the 
state  of  Washington,  and  entered  into  a 
bond  with  the  United  States  Fidelity  ft 
Guaranty  Company  of  Baltimore  (hereinaf- 
ter called  the  guaranty  company  (  as  surety 
In  the  penal  sum  of  $11,«35  for  the  faithful 
performance  of  the  contract,  and  to  "prompt- 
ly make  full  payments  to  all  persons  sup- 
plying labor  or  materials  in  the  prosecution 
of  the  work  provided  for  in  said  contract.'' 
The  buildings  were  constructed  in  accord- 
ance with  the  terms  of  the  contract,  but 
tho  contractors  failed  to  pay  certain  just 
and  lawful  claims  for  labor  and  materials, 
amounting  in  tho  aggregate  to  #16,409.04. 
After  such  default  the  guaranty  company 
instituted  a  suit  in  the  United  States  cir- 
cuit court  for  the  district  of  Washington, 
in  which  it  made  the  contractors  and  all 
persona  to  whom  they  were  indebted  for 
labor  and  materials  defendants,  confessing 

Sits  own  liability  to  the  full  amount  of  the 
bond.  A  decree  was  entered,  adjudging  the 
*  company  liable  to  such  creditors  of  the  con- 
tractors in  the  full  sum  of  the  bond, — 
911,926, — and  awarding  payment  to  such 
creditors  pro  rata.  It  also  adjudged  that, 
upon  such  payment,  the  liability  of  the  com- 
pany upon  the  bond  should  be  discharged. 
On  March  IS,  1904,  pending  the  performance 
of  the  contract,  the  contractor,  or  rather 
Henningsen  alone,  for  Clive  had  ceased  to 
have  any  connection  with  the  performance 
of  the  contract,  made  a  written  assignment 
of  all  payments  which  were  then  due,  or 
might  thereafter  become  due  on  account  of 
the  contract,  to  R.  R.  Spencer,  in  trust  for 
the  National  Bank  of  Commerce  of  Seattle, 
to  secure  payment  of  a  loan  made  by  the 
bank  tu  the  contractors,  October  10,  1903. 
of  $3,600,  and  also  subsequent  loans,  and, 
at  the  same  time,  gave  as  further  security 
an  order  addressed  to  the  United  States 
quartermaster,  requesting  him  to  deliver  to 
said  Spencer  all  checks  of  the  government 
on  account  of  said  contract.  The  moneys  so 
loaned  were  paid  directly  by  the  bank  to 
Henningsen,  and  bandied  mad  disbursed  by 
him,  without  any  supervision  or  control  up- 


on the  part  of  the  bank  or  Spencer.  This 
suit  was  commenced  by  the  guaranty  com- 
pany by  a  bill  in  the  circuit  court  of  the 
United  States  for  the  district  of  Washing- 
ton to  restrain  the  appellants  from  collect- 
ing or  accepting  the  balance  due  on  the  con- 
tract from  the  United  States.  It  appeared 
at  the  time  of  the  commencement  of  the  suit 
that  there  was  In  the  hands  of  the  quarter- 
master,  due  upon  the  contract,  the  sum  of 
{13,068,  which  he  was  about  to  pay  to  Spen- 
cer under  the  assignment  and  order.  On 
June  17,  1904,  an  arrangement  was  made 
between  the  parties,  by  which  the  sum  of 
98,024.21  was  paid  to  certain  creditors,  and 
the  balance,  $6,041.70,  was  applied  In  con- 
ditional payment  of  the  indebtedness  of  the 
contractors  to  the  bank,  with  a  stipulation 
that,  if  it  should  he  finally  determined  that 
the  guaranty  company  was  entitled  to  re- 
ceive it,  then  the  bank  should  pay  It  to  the 
guaranty  company.  This  suit  proceeded  to 
a  decree  in  favor  of  the  guaranty  company  for 
96,041.79,  which  decree  was  affirmed  by  the  s 
circuit  court  of  appeals.  February  12,  g 
IB08;  74  C.  0.  A.  484,  143  Fed.  810.*  The* 
bond  of  the  guaranty  company  was  given 
under  the  requirements  of  the  act  of  Con- 
gress of  August  13,  1894  (28  Stat,  at  L. 
278,  chap.  280,  U.  a  Comp.  Stat  1901,  p. 
2623),  which  reads: 

"That  hereafter  any  person  or  persons  en- 
tering into  a  formal  contract  with  the  United 
States  for  the  construction  of  any  pnblle 
building,  or  the  prosecution  and  completion 
of  any  public  work,  or  for  repairs  upon  any 
public  building  or  public  work,  shall  be  re- 
quired, before  commencing  such  work,  to  exe- 
cute the  usual  penal  bond,  with  good  and 
sufficient  sureties,  with  the  additional  obliga- 
tions that  such  contractor  or  contractors 
shall  promptly  make  payments  to  all  par- 
sons supplying  him  or  them  labor  and  ma- 
terials In  the  prosecution  of  the  work  pro- 
vided for  in  such  contract;  and  any  person 
or  persons  making  application  therefor,  and 
furnishing  affidavit  to  the  department  under 
the  direction  of  which  said  work  is  being, 
or  has  been,  prosecuted,  that  labor  or  ma- 
terials for  the  prosecution  of  such  work  has 
been  supplied  by  him  or  them,  and  payment 
for  which  has  not  been  made,  shall  be  fur- 
nished with  a  certified  copy  of  said  contract 
and  bond,  upon  which  said  person  or  per- 
sons supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be 
authorized  to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  use  and  bene- 
fit against  said  contractor  and  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  such  action  and 
its  prosecutions  shall  Involve  the)  United 
States  In  i 
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Ifawn.  George  E-  Do  Stelgnor  and  W. 
W.  Wflshire  for  appellants. 

limn.  James  B.  Murphy,  Harold 
FiMton,  Carroll  B.  Graves,  and  Edward  B. 
a  Palmer  for  appellees. 

*    *Mr.   Justice  Brewer  delivered  the  opin- 
ion of  the  court; 

A  motion  la  made  to  dismiss  on  the 
ground  that  the  Jurisdiction  of  the  circuit 
court  was  invoked  solely  on  the  ground  of 
the  diversity  of  citizenship  of  the  parties, 
and  hence  the  decree  of  the  circuit  court  of 
appeals  was  final.  The  motion  must  be 
overruled.  Diversity  of  citizenship  was,  it 
is  true,  alleged  in  the  bills,  but  grounds  of 
suit  and  relief  were  also  based  on  the  stat- 
utes of  the  United  States,  as  from  the  dis- 
cussion of  the  merits  will  be  seen.  Those 
statutes  entered  as  elements  into  the  de- 
cision of  the  circuit  court  of  appeals,  and 
were  necessary  elements.  Howard  v.  United 
States,  184  U.  8.  676,  46  L.  ed.  704,  22  Sup. 
Ct.  Rep.  513;  Warner  v.  Searle  ft  H.  Co. 
191  U.  S.  195,  205,  48  L.  ed.  146,  147,  24 
Sup.  Ct.  Rep.  79. 

Passing  to   the   merits   of   the   case,   the 
question  turns  upon  the  respective  equities 
of  the  parties.    Appellants  concede  that  the 
etnuik  was  not,  by  the  making  of  the  loans 
2  to   Henningaen,  entitled   to  subrogation   to 
■  the  rights,  if  any,  of  the  United 'States  or 
the  laborers  or  materialmen,  and  also  that, 
]f  the  guaranty  company  is  entitled  to  sub- 
rogation to  any  right  of  the  United  States 
government   arising  through   the   building 
contract,  the  bank  can  make  no  claim  by 
reason  of  the  assignment. 

Henningsen  (for  we  may  leave  dive  out 
of  consideration)  entered  into  a  contract 
With  the  United  States  to  construct  build- 
ings. The  guaranty  company  was  surety  on 
that  contract.  Its  stipulation  was  not  mere- 
ly that  the  contractor  should  construct  the 
buildings,  but  that  he  should  pay  promptly 
and  In  full  all  persons  supplying  labor  and 
material  in  the  prosecution  of  the  work 
contracted  for.  He  did  not  make  this  pay- 
ment, and  the  guaranty  company,  as  surety, 
was  compelled  to  and  did  make  the  payment. 
Is  its  equity  superior  to  that  of  one  who 
simply  loaned  money  to  the  contractor,  t 
by  him  used  as  he  saw  fit,  either  in 
performance  of  his  building  contract  o 
any  other  wayT  We  think  It  is.  It  paid 
the  laborers  and  materialmen,  and  thus 
leased  the  contractor  from  his  obligations 
them,  and  to  the  same  extent  released  the 
government  from  all  equitable  obligations 
to  see  that  the  laborers  and  supply  men  were 
paid.  It  did  this  not  as  a  volunteer,  but  by 
reason  of  contract  obligations  entered  Into 
before  the  commencement  of  the  work. 
Prairie  State  Nat  Bank  v.  United  States, 


164  U.  S.  227,  41  L.  ed.  412,  IT  Sup.  Ct. 
Rep.  142,  Is  In  point  In  that  case  Sund- 
berg ft  Company,  in  1888,  contracted  with 
the  government  to  build  a  customhouse  at 
Galveston.  Hitchcock  was  surety  on  that 
contract.  On  February  3,  1890,  in  consider- 
ation of  advances  made  and  to  be  made  by 
the  Prairie  Bank,  Snndberg  ft  Company  gave 
a  power  of  attorney  to  a  representative  of 
the  bank  to  receive  from  the  United  States 
the  final  payment  under  the  contract.  In 
May,  1890,  Sundberg  ft  Company  defaulted 
In  the  performance  of  this  contract  and 
Hitchcock,  as  surety,  without  any  knowledge 
of  the  alleged  rights  of  the  bank,  assumed 
the  completion  of  the  contract  and  disbursed 
therein  about  (15,000  in  excess  of  the  cur- 
rent payments  from  the  government.  In  a 
contest  between  Hftchcock  and  the  Prairie 
Bank  It  was  held  that  Hitchcock  had  theH 
superior  equity,  and  the  judgment  of  the  5 
court  of  claims  in  hla  favor'for  the  amount1 
still  due  from  the  government  was  affirmed. 
The  bank  loaned  to  Sundberg  ft  Company 
about  $8,000  prior  to  the  time  that  they  de- 
faulted in  the  performance  of  their  contract, 
and  prior  to  any  action  by  Hitchcock  in 
completing  the  contract  or  in  paying  out 
money,  so  that  the  bank  actually  parted 
with  $6,000  of  its  money  before  Hitchcock 
parted  with  any  of  his.  It  was  held  that 
Hitchcock's  equity  commenced  with  his  ob- 
ligation In  1888  to  see  that  Sundberg  ft 
Company  duly  performed  their  contract 
with  the  government.  Mr.  Justice  White, 
delivering  the  opinion  of  the  court,  reviewed 
the  authorities  at  length  and  discussed  the 
question  fully.    He  said  (p.  232) : 

"Under  the  principles  thus  governing  sub- 
rogation, it  is  clear  whilst  Hitchcock  was 
entitled  to  subrogation,  the  bank  was  not. 
The  former,  in  making  his  payments,  dis- 
charged an  obligation  due  by  Sundberg,  for 
the  performance  of  which  he,  Hitchcock, 
was  bound  under  the  obligation  of  his  sure- 
tyship. The  bank,  on  the  contrary,  was  a 
mere  volunteer,  who  lent  money  to  Sund- 
berg .on  the  faith  of  a  presumed  agreement 
and  of  supposed  rights  acquired  thereunder. 
The  sole  question,  therefore,  is  whether  the 
equitable  lien  which  the  bank  claims  it  has 
without  reference  to  the  question  of  its  sub- 
rogation is  paramount  to  the  right  of  sub- 
rogation which  unquestionably  exists  in  fa- 
vor of  Hitchcock.  In  other  words,  the  rights 
of  the  parties  depend  upon  whether  Hitch- 
cock's subrogation  must  be  considered  as 
arising  from  and  relating  back  to  the  date 
of  the  original  contract,  or  as  taking  Its 
origin  solely  from  the  date  of  the  advance 
by  him." 

It  seems  unnecessary  to  again  review  the 
authorities.  It  Is  sufficient  to  say  that  we 
agree  with  the  views  of  the  circuit  court  of 
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Appeals,   expressed    In   ita    opinion,    in   the 
present  cms: 

"Whatever  equity,  if  any,  the  bank  had 
to  the  fund  in  question,  arose  solely  by  rea- 
son of  the  loans  it  made  to  Henningsen. 
Henningsen's  surety  was,  upon  elementary 
principles,  entitled  to  assert  the  equitable 
doctrine  of  subrogation,  but  it  is  equally 
clear  that  the  bank  was  not,  for  it  was  a 
mere  volunteer,  and  under  no  legal  obliga- 
te tion  to  loan  its  money.  Prairie  State  Nat. 
5  Bank  v.  United  States,  supra;  jEtna  L.  Ins. 
■  Co.-v.  Middlcport,  124  U.  S.  534,  31  L.  ed. 
S37,  8  Sup.  Ct  Rep.  826;  Sheldon,  Subro- 
gation, i  240."  See  also  United  States  Fi- 
delity ft  G.  Co.  v.  United  States,  204  U.  S. 
349,  358,  367,  51  L.  ed.  610,  819,  620,  27 
Sup.  Ct  Rep.  381. 

The   decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 


Appeal  —  record. 

1.  Papers  or  documents  used  at  the  bear- 
ing in  the  court  below  cannot,  in  strictness, 
be  examined  on  appeal  to,  or  writ  of  error 
from,  the  Federal  Supreme  Court,  unless 
they  are  made  part  of  the  record  by  bit)  of 
exceptions  or  some  other  proper  mode,  • 
Extraditing;  twice  for  same  offense. 

2.  A  second  indictment  for  the  same  of- 
fense may  serve  as  the  basis  for  the  second 
extradition  of  a  person  aa  a  fugitive  from 
justice  without  violating  any  rights  se- 
cured to  him  by  the  Federal  Constitution 
or  laws,  where  the  first  indictment,  on 
which  the  accused  was  originally  extradi- 
ted, was  dismissed  on  motion  of  the  state's 
attorney  before  the  accused  was  placed  In 
jeopardy. 

Extradition— who  Is  fugitive  from  Jus- 
tice. 

3.  A  person  indicted  the  second  time  for 
the  same  offense  is  none  the  less  a  fugitive 
from  justice  within  the  meaning  of  U.  S. 
Const.,  art.  4,  i  2,  and  Rev.  Stat.  !  6278, 
U.  S.  Comp,  Stat.  1901,  p.  3697,  governing 
extradition,  because,  after  the  dismissal  of 
the  first  indictment,  on  which  he  was  orig- 
inally extradited,  he  left  the  state  with  the 
knowledge  of,  or  without  objection  by,  the 
state  authorities.! 

[No.  420.] 

Argued  January  8,  1908.     Decided  Febru- 
ary 24,  1908. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Rhode  Island  to  review  a  decree 
discharging  a  writ  of  habeas  corpus  to  In- 


quire into  a  detention  under  an  extradition 
warrant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  D.  D asset t  for  plaintiff  hi 

Mr.  J.   Jerome  Hnhn  for  defendant  In 


*  Mr.  Justice  Hnrlan  delivered  the  opin- 
ion of  the  court:  a 
There  was  some  difference  of  opinion  be- jj 
tween  counsel  upon 'the  question  whether* 
certain  papers,  printed  by  the  defendant, 
constituted  any  part  of  the  record  which 
this  court  could  examine  upon  the  present 
writ  of  error.  While  this  is  not  on  import- 
ant matter,  in  view  of  our  conclusion  as  to 
the  controlling  questions  in  the  case,  It  Is 
appropriate  to  say  that,  on  appeal  or  writ 
of  error  to  this  court,  papers  or  documents 
used  at  the  hearing  in  the  court  below  can- 
not in  strictness  be  examined  here  unless 
they  are  made  part  of  the  record  by  bill  of 
exceptions  or  in  some  other  proper  mode. 
For  the  purposes  of  our  decision  we  take  the 
case  to  be  substantially  as  the  plaintiff  In 
error  Insists  that  it  is  on  the  record.  He 
cannot  ask  more. 

The  governor  of  Rhode  Island  on  the  10th 
day  of  July,  190T,  issued  a  warrant  of  ar- 
rest addressed  to  the  sheriff  of  the  county 
of  Bristol,  in  that  state,  reciting  that  in- 
formation had  been  communicated  to  him 
by  the  governor  of  New  York  that  Jacob 
Bossing  (the  present  plaintiff  in  error)  was 
charged  with  the  crime  of  grand  larceny, 
first  degree,  committed  in  New  York,  was 
a  fugitive  from  the  justice  of  the  latter 
state,  and  was  supposed  to  be  then  in  Rhode 
Island;  and  that  the  governor  of  New  York 
hod  transmitted  to  him  a  copy  of  an  indict- 
ment, warrant,  and  other  papers,  certified 
by  l.im  to  be  authentic  charging  Bossing 
with  the  above  crime,  and  demanded  his 
delivery  to  the  agent  of  New  York,  ac- 
cording to  the  Constitution  and  lawn 
Of  the  United  States.  The  warrant  of 
the  governor  of  Rhode  Island  commanded 
the  arrest  of  Bassing  and  his  delivery  to  the 
person  designated  by  the  governor  of  New 
York  to  receive  and  convey  him  to  the  lat- 
ter slute,  to  be  there  dealt  with  according 

Having  been  arrested  uider  that  warrant, 
and  being  in  the  custody  of  the  sheriff  of 
Bristol  county,  Bassing  sued  out  the  present 
writ  of  habeas  corpus  from  the  superior 
court  of  Rhode  Island.  The  material  part  of  _ 
that  petition  is  In  these  words:  "Your  pe-S 
titi  oner  •farther  shows  that  he  has  been  ex-* 
tradited  at  a  prior  time,  to  wit,  March 
12th,  1907,  on  requisition  of  the  governor 
of  the  state  of  New  York  for  the  same  of- 
fense as  is  alleged  in  the  present  indictment. 
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Your  petitioner  further  mLows  that  on  April 
16th,  a.  d.  1907,  he  was  discharged  from  cus- 
tody by  the  state  of  New  York,  to  which  he 
hod  been  extradited,  where  he  was  held  In 
custody  for  the  same  alleged  offense  for 
which  he  is  now  held  for  extradition,  and 
your  petitioner  offers  to  produce  in  court 
the  warrant  under  which  he  la  now  held,  to- 
gether with  a-  copy  of  the  indictment  for 
the  offense  on  which  he  is  now  held,  it  being 
impossible  to  procure  a  copy  of  said  war- 
rant on  the  presentation  of  this  petition,  on 
account  of  the  shortness  of  the  time  since 
said  warrant  has  been  issued,  and  because 
said  sheriff  of  Bristol  county  threatens  to 
immediately  remove  said  Bassing  out  of  the 
jurisdiction  of  this  court.  Your  petitioner 
further  shows  that  his  detention  and  im- 
prisonment, aa  aforesaid,  is  unlawful,  In  this, 
to  wit :  First  That  the  warrant  of  the  gov- 
ernor of  Rhode  Island  and  the  order  for  his 
delivery  to  the  agent  of  the  state  of  New 
York  were  issued  without  authority  of  law 
and  contrary  to  the  Constitution  and  lawa 
of  the  state  of  Rhode  Island,  as  well  aa  con- 
trary to  the  Constitution  and  laws  of  the 
United  States  [relating  to  fugitives  from 
justice],  especially  1  S,  article  4,  of  the  Con- 
stitution of  the  United  States,  and  I  5278  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1001,  p.  3597),  in  that 
your  petitioner  is  not  a  fugitive  from  jus- 
tice. Wherefore  he  prays  that  lie  may  be 
relieved  of  said  unlawful  restraint  and  im- 
prisonment, and  that  a  writ  of  habeas  cor- 
pus may  issue  in  this  behalf,  so  that  your 
petitioner  may  be  forthwith  brought  before 
this  court  to  do,  submit  to,  and  receive  what 
the  law  may  direct" 

The  sheriff  justified  under  the  warrant 
Issued  by  the  governor  of  Rhode  Island. 

At  the  hearing  of  the  case  in  the  Rhode 
Island  court  it  appeared  that  the  accused 
was  charged  by  indictment  in  one  of  the 
courts  of  New  York,  with  the  crime  of  grand 
larceny,  first  degree,  committed  on  the  6th 
of  February,  1007;  and  that  on  the  14th  of 
March  of  that  year  the  governor  of  New 
York  made  his  requisition  on  the  governor 
of  Rhode  Island,  in  due  form,  for  the  arrest 
r.  of  Bassing  aa  a  fugitive  from  justice.    That 

*  requisition  was  honored  by  the  governor  of 

*  Rhode  Island, 'and  Bassing  was  taken  to 
New  York.  He  was  there  arraigned  and 
pleaded  to  the  indictment.  After  oni 
two  continuances  the  district  attorney  moved 
to  dismiss  the  indictment,  stating  orally, 
as  a  reason  for  his  action  (so  Bassing  testi- 
fied in  this  case),  that  he  had  not  sufficient 
evidence  to  hold  the  accused.  The  motion 
was  sustained  and  Bassing  returned  to 
Rhode  Island  without,  so  far  as  the  record 
shows,  any  objection  on  the  part  of  the  New 
York  authorities.    Shortly  thereafter  a  sec- 


ond Indictment  was  found  hi  the  New  York 
court  against  Bassing  for  the  same  o (Tense 
as  that  charged  in  the  first  indictment,  and 
this  was  made  the  basis  of  a  second  requisi- 
tion upon  the  governor  of  Rhode  Island  on 
the  14th  of  June,  1907.  Upon  that  requisi- 
tion the  governor  of  Rhode  Island  issued  the 
warrant  of  arrest  of  which  Bassing  com- 
plained in  his  present  petition  for  a  writ  of 
habeas  corpus. 

The  question  arises  on  these  facts  whether 
the  governor  of  Rhode  Island  was  author- 
ized by  the  Constitution  and  laws  of  the 
United  States  to  issue  a  second  warrant  for 
the  arrest  of  Bassing  and  his  delivery  to  the 
agent  of  New  York,  such  warrant  being 
based  upon  a  second  indictment  for  the 
same  offense  as  that  charged  In  the  former 
indictment  We  have  not  been  referred  to, 
nor  are  we  aware  of,  any  judicial  decision 
covering  this  precise  question.  If  the  pro- 
ceedings in  the  New  York  court,  after  the 
appearance  there  of  the  accused  under  the 
first  requisition  by  the  governor  of  that 
state,  had  so  far  progressed,  before  the  dis- 
missal of  the  first  indictment,  as  to  put  him 
in  legal  jeopardy  of  his  liberty,  it  might 
be — but  upon  that  point  we  forbear  any  ex- 
pression of  opinion — that  the  governor  of 
Rhode  Island  could  rightfully  have  declined 
to  honor  a  requisition  to  meet  a  second  in- 
dictment for  the  same  offense.  But  no  such 
case  Is  presented.  The  accused  had  not  been 
put  in  jeopardy  when  the  first  indictment 
was  dismissed.  It  may  have  been  that  the 
dismissal  was  because  the  state  was  without 
sufficient  evidence  at  the  time  to  bold  the 
defendant;  or  there  may  have  been  other 
and  adequate  reasons  for  the  course  taken  M 
by  the  state's  attorney.  His  mere  arraign-  S 
ment  and  pleadlngtto  the  indictment  did* 
not  put  him  in  judicial  jeopardy.  1  Whar- 
ton, Crim.  Law,  {{  544,  590,  and  authori- 
ties cited  under  each  section.  Suffice  it  to 
say  that  when  the  second  warrant  of  arrest 
was  issued  by  the  governor  of  Rhode  Island 
the  accused  had  not  been  tried,  nor  put  on 
final  trial,  In  New  York,  nor  placed  in  jeo- 
pardy there  for  the  offense  with  which  he 
was  charged  in  that  state.  We  do  not,  there- 
fore, perceive  any  reason,  based  on  the  Con- 
stitution and  laws  of  the  United  States,  why 
the  governor  of  Rhode  Island  could  not  hon- 
or, as  he  did,  the  second  requisition  of  the 
governor  of  New  York,  and  issue  thereon  a 
second  warrant  of  arrest  It  is  certain  that 
no  right  secured  to  the  alleged  fugitive  by 
the  Constitution  or  laws  of  the  United  States 
was  thereby  violated. 

The  plaintiff  In  error  insists,  aa  one  of 
the  grounds  of  his  discharge,  that  he  waa 
not  a  fugitive  from  justice.  Undoubtedly  It 
was  competent  for  him  to  show  that  he  waa 
not  a  fugitive,  but  he  did  not  establish  that 
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fact  by  evidence.  Tbe  warrant  of  arrest  Is- 
sued by  the  governor  of  Rhode  Island  estab- 
lished prima  facie  tbe  lawfulness  of  hla  ar- 
rest, and,  nothing  to  the  contrary  appearing 
in  proof,  it  was  to  be  taken  by  the  court 
which  heard  this  case  that  the  accused  was 
a  fugitive  from  the  justice  of  the  state  In 
which  he  stood  charged  by  Indictment  with 
crime.  So  far  as  the  record  shows  it  did 
not  appear  by  proof  that  the  accused  was 
not  in  New  York  at  the  time  the  crime  with 
which  he  was  charged  was  committed.  If  he 
was  in  New  York  at  that  time  (and  It  must 
be  assumed  upon  the  record  that  he  was) 
and  thereafter  left  New  York,  no  matter  for 
what  reason  or  under  what  belief,  he  was  a 
fugitive  from  the  justice  of  that  state  with- 
in the  meaning  of  the  Constitution  and  laws 
of  the  United  States.  These  views  are  in  ac- 
cord with  the  adjudged  cases.  Appleyard  v. 
Massachusetts,  203  U.  S.  222,  51  L.  ed  101, 
27  Sup.  Ct.  Rep.  122,  and  authorities  cited; 
Illinois  ex  rel.  McNichols  v.  Pease,  207  U. 
S.  100,  ante,  58,  28  Sup.  Ct.  Sep.  SS, 
and  authorities  cited.  Ee  was  none  the  less 
N  such  a  fugitive,  within  the  meaning  of  the 

5  Constitution  and  laws  of  the  United  States, 
because,  after  the*dismissal  of  the  first  in- 
dictment, he  left  New  York  and  returned  to 
Rhode  Island  with  the  knowledge  of,  or 
without  objection  by,  the  New  York  authori- 
ties. 

The  judgment  of  the  state  court  refusing 
the  discharge  of  the  accused  from  custody 
must  be  affirmed. 

It  Is  so  ordered. 


COMMONWEALTH  OP  VIRGINIA. 

Constitutional  law  —  Impairing  con- 
tract obligations  —  revoking  corpo- 
rate charter. 

1.  The  obligation  of  the  contract  between 
the  state  and  a  social  club,  arising  out 
of  the  mere  granting  of  the  club's  charter, 
is  not  impaired  by  the  revocation  of  such 
charter,  which,  under  Va.  act  March  12, 
1904,  p.  214,  c  116,  automatically  followed  a 
Judgment  that  such  club  was  being  conducted 
for  tbe  purpose  of  violating  and  evading 
the  laws  of  the  state  regulating  the  licensing 
and  sale  of  liquors. 

Constitutional  law  —  due  process  of  law 
—  revoking  corporate  charter. 

2.  Due  process  of  law  is  not  denied  a 
rial  club  by  the  revocation  of  its  charter, 
which,  under  Va.  act  of  March  12,  1904,  au- 
tomatically followed  a  judgment  of  a  court 
of  competent  jurisdiction,  rendered  with  all 
tbe  parties  before  it,  after  giving  full  op- 
portunity to  be  heard,  that  such  club  was 
being  conducted  for  the  purpose  of  violating 


Argued  January  28,  1908.     Decided  Febru- 
ary 24,  1908. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  Judgment  denying  a  writ  of  error  to  review 
a  judgment  of  the  Corporation  Court  of  the 
City  of  Norfolk,  in  that  state,  that  a  social 
club  was  being  conducted  for  the  purpose  of 
violating  and  evading  the  laws  of  the  state 
regulating  the  licensing  and  sale  of  liquors. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  Randolph  Hicks  for  plaintiff  la 


Mr.  Justice  Harlan   delivered  the  opln-* 
ion  of  the  court: 

Complaint  having  been  made  In  due  form 
that  the  Cosmopolitan  Club,  a  corporation 
Virginia,  formed  to  promote  social  inter- 
course, athletic  and  physical  culture,  and  to 
encourage  manly  sports,  had  violated  and 
evaded  the  laws  of  that  commonwealth  reg- 
ulating the  licensing  and  sale  of  liquors, 
the  corporation  court  of  the  city  of  Norfolk, 
where  tbe  club  had  Its  domieil,  gave  notice 
that  It  would,  on  a  named  day.  Inquire  into 
the  truth  of  the  charge. 

The  proceeding  was  based  on  a  statute  of 
Virginia  passed  March  12th,  1904,  amenda- 
tory of  a  previous  statute,  and  providing 
that  "upon  complaint  of  any  person  that  any 
such  corporation  so  chartered  as  a  social 
club  is  being  conducted,  or  has  been  con- 
ducted, for  the  purpose  of  violating  or  evad- 
ing the  laws  of  this  state  regulating  the  li- 
censing and  sale  of  liquors,  and  after  serv- 
ice of  sueh  complaint  on  such  corporation  at 
least  ten  days  before  the  hearing  of  said 
complaint,  the  circuit  court  of  the  county 
or  the  corporation  court  of  the  city  wherein 
is  located  its  place  of  business  or  meeting,  n 
or  the  judge  thereof  in  vacation,  shall  in-  $ 
quire  into  the  truth  of  said  •com  pla  i  nt ;  and* 
if  the  court,  or  judge  in  vacation,  shall  ad- 
judge that  the  said  corporation  is  being  eon- 
ducted,  or  has  been  conducted,  for  the  pur- 
pose of  violating  or  evading  the  laws  of  the 
state  regulating  the  licensing  and  sale  of 
liquors,  the  chartered  rights  and  franchises 
of  said  corporation  shall  cease  and  be  void 
without  any  further  proceedings,  and  the 
said  corporation  and  all  persons  concerned 
in  the  violation  or  evasion  of  said  law  shall 
be  subject  to  the  penalties  prescribed  hera- 
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At  the  hearing  of  the  case  the  club,  by  it* 
counsel,  moved  to  dismiss  the  complaint  on 
the  ground  that,  under  the  Constitutions  of 
Virginia  and  of  ths  United  States,  the  court 
bad  no  power  to  entertain  it,  and  that  the 
act  under  which  it  was  filed  was  contrary 
to  thou  Constitutions.  The  motion  to  dis- 
miss was  overruled  sad  the  parties  intro- 
duced their  evidence-  The  result  was  a  judg- 
ment by  the  corporation  court  that  the  club 
had  been  conducted  for  the  purpose  of  vio- 
lating and  evading  the  laws  of  Virginia 
regulating  the  licensing  and  sale  of  liquors. 
The  defendant  then  applied  to  the  supreme 
court  of  appeals  of  Virginia  for  a  writ  of  er- 
ror and  supersedeas.  The  latter  court,  upon 
inspection  of  the  record,  refused  the  appli- 
cation upon  the  ground  that  the  judgment 
was  plainly  right  The  president  of  that 
court  allowed  a  writ  of  error  for  the  review 
of  its  judgment  by  this  court. 

It  Is  contended  by  the  plaintiff  in  < 
that  the  judgment  against  it  was  inconsist- 
ent with  the  contract  clause  of  the  Consti- 
tution of  the  United  States.  The  charter 
of  the  club,  it  is  insisted,  was  a  contract 
between  it  and  Virginia,  which  could  not  be 
amended  or  annulled  unless,  at  the  time  it 
was  granted,  the  state,  by  constitutional 
provision  or  by  legislative  act,  had  retained 
or  reserved  the  right  of  repealing,  forfeiting, 
or  modifying  it.  Neither  the  state  Consti- 
tution nor  any  statute,  it  was  alleged, — and 
we  assume  such  to  be  the  fact, — contained 
any  such  reservation  at  the  time  the  club'i 
charter  was  granted. 
«  Assuming  that  the  charter  of  the  club 
a  constituted  a  contract  between  It  and  the 
*  state.  It  would  not  follow  that  the  statute's* 
Virginia,  enacted  in  1804,  after  the  granting 
of  such  charter,  was  inconsistent  with  the 
clause  of  the  Constitution  forbidding  aetata 
from  passing  any  law  impairing  the  obliga- 
tion of  a  contract.  The  principle  is  well  es- 
tablished that  the  charter  of  a  private  cor- 
poration may  be  forfeited  or  annulled  for 
the  misuse  of  its  corporate  privileges  and 
franchises,  and  that  its  forfeiture  or 
annulment  by  appropriate  judicial  proceed- 
ings, for  such  a  reason,  would  not  impair 
the  obligation  of  the  contract  arising  be- 
tween the  state  and  the  corporation  out  of 
the  mere  granting  of  the  charter.  In  Chi- 
cago L.  Ins.  Co.  v.  Needles,  113  U.  S.  574, 
S80,  26  L.  ed.  1084,  I0S7,  S  Sup.  Ct  Rep. 
081,  683,  an  insurance  company  contested 
the  validity,  under  the  contract  clause  of  the 
Constitution,  of  a  statute  of  Illinois  pre- 
scribing certain  regulations  (not  in  force 
when  the  company's  charter  was  granted) 
In  reference  to  the  conduct  of  life  insurance 
business  in  that  state.  This  court  over- 
ruled the  contention,  observing:  "The  right 
af  the  plaintiff  in  error  to  exist  as  a  corpo- 


ration, and  It*  authority,  in  that  capacity, 
to  conduct  the  particular  business  for  which 
it  was  created,  were  granted,  subject  to  the 
condition  that  the  privilege*  and  franchise* 
conferred  upon  it  should  not  be  abused,  or 
so  employed  as  to  defeat  the  ends  for  which 
it  was  established,  and  that,  when  so  abused 
or  misemployed,  they  might  be  withdrawn  or 
reclaimed  by  the  state,  in  such  way  and  by 
such  modes  of  procedure  as  were  consistent 
with  law.  Although  no  such  condition  is  ex- 
pressed in  the  company's  charter,  it  is  neces- 
sarily implied  in  every  grant  of  corporate 
existence.  Terrett  v.  Taylor,  9  Cranch,  43, 
fit,  3  L.  ed.  650,  653;  Angell  *  A.  Priv. 
Corp.  9th  ed.  |  774,  note.  Equally  implied, 
in  our  judgment,  is  the  condition  that  the 
corporation  shall  be  subject  to  such  reason- 
able regulations,  in  respect  to  the  general 
conduct  of  its  affairs,  as  the  legislature 
may,  from  time  to  time,  prescribe,  which  do 
not  materially  interfere  with  or  obstruct  the 
substantial  enjoyment  of  the  privileges  the 
state  has  granted,  and  serve  only  to  secure 
the  ends  for  which  the  corporation  was  cre- 
ated. Sinking  Fund  Cases,  99  U.  S.  700,  25 
L.  ed.  496;  Com.  v.  Farmers  ft  M.  Bank,  21  « 
Pick.  542,  32  Am.  Dec.  290;  Comma  r- g 
cial  Bank  v.  'state,  4  Smedes  A  M.  * 
497,  503.  If  this  condition  be  not  neces- 
sarily implied,  then  the  creation  of  corpora- 
tions, with  rights  and  franchises  which  do 
not  belong  to  individual  citizens,  may  be- 
come dangerous  to  the  publia  welfare 
through  the  ignorance,  or  misconduct,  or 
fraud  of  those  to  whose  management  their 
affairs  are  intrusted.  It  would  be  extraor- 
dinary if  the  legislative  department  of  a 
government,  charged  with  a  duty  of  enact- 
ing such  laws  as  may  promote  the  health, 
the  morals,  and  the  prosperity  of  the  peo- 
ple, might  not,  when  unrestrained  by  con- 
stitutional limitations  upon  its  authority, 
provide,  by  reasonable  regulations,  against 
the  misuse  of  special  corporate  privileges 
which  it  has  granted,  and  which  could  not, 
except  by  its  sanction,  express  or  implied, 
have  been  exercised  at  all." 

These  principles  were  expressly  reaffirmed, 
upon  a  review  of  the  adjudged  cases,  in  New 
Orleans  Waterworks  Co.  v.  Louisiana,  185 
U.  S.  336,  347,  48  L.  ed.  936,  942,  22  Sup. 
Ct  Sep.  691. 

It  must,  therefore,  be  held  that  the  con- 
tract between  the  club  and  the  state  did 
not  authorise  the  elub  to  disregard  the  valid 
law  of  the  state  regulating  the  licensing  and 
sale  of  liquors.  Such  a  course  upon  the 
part  of  the  club  was  alleged  to  be  a  misuse 
of  its  corporate  privileges  and  franchise*. 
The  distinct  charge  against  the  club  in  the 
corporation  court  was  that  it  was  being  eon- 
ducted  for  the  purpose  of  violating  and  evad- 
ing the  statute  regulating  the  licensing  and 
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■ale  of  liquor*, — a  statute  which  the  com- 
monwealth could  rightfully  enact  under  its 
power  to  care  for  the  health  and  morals  of 
its  people.  And  the  court  adjudged  that 
the  charge  against  the  club  was  sustained, — 
the  result  being  that,  by  the  statute,  the 
chartered  rights  and  franchisee  of  the  club 
ceased  without  any  further  proceedings. 
Even  if  this  court  could  re-examine  the 
judgment  of  the  corporation  court  on  the 
facts,  ths  present  record  would  not  justify 
OS  In  holding  that  error  was  committed. 

Was  this  result  consistent  with  the  due 
process  enjoined  by  the  Constitution!  This 
question  must  be  answered  in  the  afflrma- 
wtlve.  The  proceedings  against  ths  club  were 
■  had  in  a  "court  competent  under  the  Consti- 
tution and  laws  of  Virginia  to  determine  the 
questions  raised  by  the  complaint  against 
the  club.  This  must  be  assumed  to  be  the 
ease  after  the  highest  court  of  Virginia  re- 
fused a  writ  of  error,  upon  the  ground  that 
the  judgment  of  the  corporation  court  was 
plainly  right.  Ths  mods  of  proceeding 
against  the  club  was  not  unusual  In  such 
oases.  As  early  as  Terrett  v.  Taylor,  9 
Crane)!,  43,  51,  S  L.  ed.  660,  SS3,  this  court 
said:  "A  private  corporation  created  by 
the  legislature  may  loss  its  franchises  by  a 
misuser  or  a  nonuser  of  them;  and  they 
may  be  resumed  by  the  government  under 
a  judicial  judgment  upon  a  quo  warranto  to 
ascertain  and  enforce  the  forfeiture."  Bo, 
in  New  Orleans  Waterworks  Co.  v.  Louisi- 
ana, above  cited,  the  first  of  several  ques- 
tions raised  there  was  that,  since  the  char- 
ter of  a  certain  waterworks  company  pre- 
scribed mandamus  as  the  remedy  to  main- 
tain a  lawful  tariff  of  water  rates,  was  not 
the  substitution  by  the  writs  of  forfeiture 
of  charter,  as  a  remedy  for  the  maintenance 
of  unlawful  rates,  a  breach  of  the  contract, 
and  a  deprivation  of  the  property  without 
due  process  of  law,  and  a  denial  of  the  equal 
protection  of  the  laws?  The  court  answered 
the  question  by  saying:  "The  answer  to 
the  first  question,  as  to  mandamus  being  the 
exclusive  remedy  for  illegal  rates,  Is  that 
the  state  court  has  otherwise  construed  the 
charter,  and  has  held  that  mandamus  is  not 
the  only  remedy,  but  that  the  company  was 
liable  to  be  proceeded  against  by  quo  war- 
ranto at  the  suit  of  the  state,  through  its 
attorney  general.  The  claim  that,  by  so 
proceeding,  there  Is  any  impairment  of  the 
obligation  of  a  contract  by  any  subsequent 
legislation,  or  that  there  has  thus  been  a 
deprivation  of  property  without  due  process 
Of  law,  or  a  denial  of  the  equal  protection 
of  the  laws,  has  no  colorable  foundation. 
An  examination  of  this  question,  among  oth- 
ers, was  made  by  the  state  court  after  full 
hosrlnn;  by  all  parties,  and  all  that  can 
possibly  be  claimed  on  the  part  of  the  plaln- 
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tiff  in  error  I*  that  such  court  erroneously 
decided  ths  law.  That  constitutes  no  Fed- 
eral question."  _ 

It  thus  appears  that  the  club  ceased  tog 
exist  as  incorporation  in  virtue  of  a  judg-# 
ment  of  a  oourt  of  competent  jurisdiction, 
all  the  parties  being  before  It  and  given  full 
opportunity  to  be  heard.  Such  a  judgment 
cannot  be  held  to  have  violated  any  right 
belonging  to  the  club  under  the  contract  or 
other  clause  of  the  Federal  Constitution. 
Foster  v.  Kansas,  112  U.  S.  EDI,  206,  28  L. 
ed.  629,  697,  6  Sup.  Ct  Rep.  8,  97;  Ken- 
nard  v.  Louisiana,  92  U.  S.  480,  23  L.  ed. 
478 ;  New  Orleans  Waterworks  Co.  r.  Louisi- 
ana, above  dted. 

Judgment  affirmed. 

(a*  u.  a.  «M) 
UNITED  STATES,  PUT.  bt  Err, 

JOHN  BITTY. 

Appeal  —  light  of    government   to  writ 

Of  error  In  criminal  case. 

1.  Constitutional  rights  of  the  accused 
are  not  violated  by  the  act  of  March  2,  1907 
(34  Stat,  at  L.  1246,  chap.  2604,  U.  8. 
Comp.  Stat.  Supp.  1007,  p.  209),  authoris- 
ing the  United  States  to  bring  up  a  criminal 
case  from  a  circuit  court  to  the  Supreme 
Court  by  a  direct  writ  of  error  where  an 
indictment  has  been  quashed  or  set  aside, 
or  a  demurrer  to  the  indictment  or  any 
count  thereof  has  been  sustained  on  the 
ground  of  the  Invalidity  or  construction  of 
the  statute  upon  which  the  Indictment  was 
founded,  although  such  statute  does  not 
allow  the  accused  to  bring  np  the  ease  in 
the  same  way  when  a  demurrer  to  the  in- 
dictment or  some  count  thereof  has  been 
overruled. 
Aliens  —  Importation  for  Immoral  pur- 


may  live  with  the  person  importing  her  as 
his  concubine  is  for  an  Immoral  purpose, 
within  the  meaning  of  the  act  of  February 
20,  1907  (34  Stat,  at  L.  808,  chap.  1134, 
U.  S.  Comp.  Stat.  Supp.  1S07,  p.  389), 
making  it  a  crime  against  the  United  States 
to  import  alien  women  for  the  purpose  of 
prostitution  or  for  any  other  immoral  pur- 

[No.   603.] 

Submitted  January  27,  1008.    Decided  Itu> 
ruary  24,  1908. 

IN  ERROR  to  the  Circuit  Court  of  ths 
United  States  for  ths  Southern  District 
of  New  York  to  review  a  judgment  sustain- 
ing a  demurrer  to  an  indictment  for  im- 
porting an  alien  woman  for  an  Immoral 
vsLlf.ll 
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purpose.  Reversed  mnd  remanded  with  di- 
rections to  overrule  the  demurrer. 

Bee  Mtme  case  below,  IDS  Fed.  938. 

The  facte  are  stated  in  the  opinion. 

Attorney  General  Bonaparte  and  Assist- 
ant Attorney  General  Cooler  for  plaintiff 
In  error. 

Mr.  Edward  A.  Alexander  for  dsfend- 


•  *  Mr.  Justice  Harlan  delivered  the  opinit 
of  the  court: 

This  is  a  criminal  prosecution  under  an 
«  act  of  Congress  regulating  the  Immigration 
g  Of  aliens  into  the  United  States. 

*  'By  the  act  of  March  3d,  187ft,  chap.  141 
relating  to  immigration,  It  was  made  a 
felony,  punishable  by  imprisonment  not  ex- 
ceeding five  years  and  by  fins  not  exceeding 
99,000,  for  anyone  knowingly  and  wilfully 
to  Import  or  to  cause  the  importation  of 
women  into  the  United  States  for  the  pur- 
poses of  "prostitution."  18  Stat,  at  L.  477, 
U.  S.  Comp.  Stat.  1001,  p.  128ft. 

By  the  act  of  March  3d,  1903,  chap.  1012, 
It  was  provided:  "That  the  importation  in- 
to the  United  States  of  any  woman  or  girl 
for  the  purposes  of  prostitution  is  hereby 
forbidden ;  and  whoever  shall  import  or  at- 
tempt to  import  any  woman  or  girl  into  the 
United  States  for  the  purposes  of  prostitu- 
tion, or  shall  hold  or  attempt  to  hold  any 
woman  or  girl  for  such  purposes  in  pursu- 
ance of  such  Illegal  importation,  shall  be 
deemed  guilty  of  a  felony,  and,  on  conviction 
thereof,  shall  be  Imprisoned  not  less  than  one 
nor  more  than  five  years,  and  pay  a  fine  not 
exceeding  five  thousand  dollars."  82  Stat 
at  L.  1213,  1214. 

A  more  comprehensive  statute  regulating 
the  immigration  of  aliens  into  the  United 
States  was  passed  on  February  20th,  1807. 
By  that  act  the  prior  act  of  1003  (except 
one  section)  was  repealed.  The  3d  section 
of  this  last  statute  was  in  these  words: 
"That  the  importation  into  tin  United 
States  of  any  alien  woman  or  girl  for  the 
purpose  of  prostitution,  or  for  any  other 
immoral  purpose,  is  hereby  forbidden;  and 
whoever  shall,  directly  or  indirectly,  import, 
or  attempt  to  Import,  into  the  United  States, 
any  alien  woman  or  girl  for  the  purpose 
of  prostitution,  or  for  any  other  immoral 
purpose,  or  whoever  shall  bold  or  attempt 
to  hold  any  alien  woman  or  girl  for  any 
such  purpose  In  pursuance  of  such  Illegal 
Importation,  or  whoever  shall  keep,  maintain, 
control,  support,  or  harbor  in  any  house  or 
other  place,  for  the  purpose  of  prostitution, 
or  for  any  other  immoral  purpose,  any  alien 
woman  or  girl,  within  three  years  after  she 
shall  have  entered  the  United  States,  shall, 
in  every  such  case,  be  deemed  guilty  of  a 
Many,  and,  on  eonvietion   thereof,  be  im- 


prisoned not  more  than  five  years  and  pay 
a  fine  of  not  more  than  five  thousand  dol- 
lars) and  any  alien  woman  or  girl  who 
shall  be  found  an  inmate  of  a  house  of 
prostitution  or  practising  prostitution,  at 
any  time  within  three  years  after  she  shall 
have  entered  the  United  States,  shall  be 
deemed  to  be  unlawfully  within  the  United 
States  and  shall  be  deported  as  provided  by 
sections  twenty  and  twenty-one  of  this  act" 
34  Stat,  at  L.  898,  chap,  lifts,  U.  S.  Comp. 
Stat.  Supp.  1007,  p.  389.  « 

The  defendant  in  error,  Bitty,  was  charged  5 
by  indictment  in*  the  circuit  court  of  the  * 
United  States  for  the  southern  district  of 
New  York  with  the  offense  of  having  un- 
lawfully, wilfully,  and  feloniously  imported 
into  the  United  States  from  BhtgBuri  a  cer- 
tain named  alien  woman  for  "an  immoral 
purpose,"  namely,  "that  aha  should  live  with 
him  as  his  concubine." 

The  circuit  court  having  sustained  a  de- 
murrer to  the  Indictment  and  dismissed  the 
case,  the  United  States  prosecuted  this  writ 
of  error  under  the  authority  of  the  act  of 
March  2d,  1007  (34  Stat  at  L.  1248,  chap, 
26S4,  U.  8.  Comp.  Stat  Supp.  1907,  p.  209). 
That  statute  authorises  a  writ  of  error,  on 
behalf  of  the  United  States,  from  the  dis- 
trict or  circuit  courts  directly  to  this  court 
in  all  criminal  eases  in  which  an  indict- 
ment is  quashed  or  sat  aside  or  in  which  a 
demurrer  to  the  Indictment  or  any  count 
thereof  is   sustained,   "where  such  decision 

judgment  is  based  upon  the  invalidity  or 
construction  of  the  statute  upon  which  the 
indictment  is  founded." 

The  demurrer  to  the  indictment  was  sus- 
tained and  the  Indictment  dismissed  upon 
the  ground  that  the  statute,  properly  con- 
strued, did  not  make  It  an  offense  for  one 
to  bring  and  import  an  alien  woman  Into 
the  United  States  for  the  purpose  of  having 
her  live  with  him  as  his  concubine.  The 
is,  therefore,  one  In  which  the  United 
States  was  entitled,  under  the  above  act  of 
1907,  to  prosecute  a  writ  of  error  from  this 
court  unless,  as  the  accused  suggests,  the 
act  is  unconstitutional  In  that  It  authorinss 
the  United  States  in  the  esses  specified  to 
bring  the  case  directly  to  this  court,  but 
does  not  allow  the  accused  to  bring  it  hare 
when  a  demurrer  to  the  indictment  or  to 
some  count  thereof  la  overruled.  There  is 
no  merit  In  this  suggestion.  Except  in  cases 
affecting  ambassadors  and  other  publio 
ministers  and  consuls  and  those  in  which 
a  state  shall  be  a  party — in  which  eases  this 
court  may  exercise  original  jurisdiction — 
we  can  exercise  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions 
and  under  such  regulations  as  Congress 
shall  make  in  the  other  eases  to  which,  by 
Constitution,    tits    judicial    power    of 
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*  the  United  States  extendi.     Const,  art.  8, 

•  i  i.     What  inch  exceptions  and  "regulation* 
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should  be  it  is  for  Congress,  in  its  wisdom, 
to  establish,  having,  of  course,  due  regard 
to  all  the  provision*  of  the  Constitution. 
If  a  court  of  original  jurisdiction  errs  in 
quashing,  setting  aside,  or  dismissing  an 
Indictment  for  an  alleged  offense  against 
the  United  States,  upon  the  ground  that  the 
statute  on  which  it  is  based  is  unconstitu- 
tional, or  upon  the  ground  that  the  stat- 
ute does  not  embrace  the  case  made  by 
the  indictment,  there  is  no  mode  in  which 
the  error  can  be  corrected  and  the  provi- 
sions of  the  statute  enforced,  except  the 
ease  be  brought  here  by  the  United  States 
for  review.  Hence — that  there  might  be  no 
unnecessary  delay  in  the  administration  of 
the  criminal  law,  and  that  the  courts  of 
original  jurisdiction  may  be  instructed  as 
to  the  validity  and  meaning  of  the  par- 
ticular criminal  statute  sought  to  be  en- 
forced— the  abova  act  of  1907  was  passed. 
Surely  such  an  exception  or  regula- 
tion is  In  the  discretion  of  Congress  to 
prescribe,  and  does  not  violate  any  consti- 
tutional right  of  tha  accused.  Taylor  v. 
United  States,  S07  U.  S.  120,  ante,  63,  28 
Sup.  Ct.  Rep.  63.  Congress  was  not  re- 
quired by  the  Constitution  to  grant  to  an 
accused  the  privilege  of  bringing  here,  upon 
the  overruling  of  a  demurrer  to  the  indict- 
ment, and  before  the  final  determination  of 
the  case  against  him,  the  question  of  the 
sufficiency  of  the  indictment  simply  be- 
cause, in  the  interest  of  the  prompt  ad- 
ministration of  the  criminal  law,  ft  allowed 
the  United  States  to  prosecute  a  writ  of 
error  directly  to  this  court  for  the  review 
of  a  final  judgment  which  stopped  the  prose- 
cution by  quashing  or  dismissing  the  indict- 
ment upon  the  ground  of  the  unconstitu- 
tionality or  construction  of  the  statute. 

We  come  now  to  the  merits  of  the  case, 
and  they  are  within  a  very  narrow  compass. 
The  earlier  statutes,  we  have  seen,  were 
directed  against  the  importation  into  this 
country  of  alien  women  for  the  purposes  of 
prostitution.  But  the  last  statute,  on  which 
the  indictment  rests,  is,  we  have  seen,  di- 
rected against  the  importation  of  an  alien 
woman  "for  the  purpose  of  prostitution  or 
for  any  other  immoral  purpose;"  and  the 
indictment  distinctly  charges  that  the  de- 
h  fendant  imported  the  alien  woman  in  ques- 
?t!on  "that,  she  should  live  with  him  as  his 
*  concubine;"  that  is,  in  illicit  intercourse, 
not  under  the  sanction  of  a  valid  or  legal 
marriage.  Was  that  an  immoral  purpose 
within  the  meaning  of  the  statute?  The 
circuit  court  held,  in  effect,  that  it  was  not, 
the  bringing  of  an  alien  woman  into  the 
United   Statee  that  she  may  live  with  the 


being,  In  It*  opinion,  an  act  ejusdem  g«n*rts 
with  the  bringing  of  such  a  woman  to  this 
country  for  the  purposes  of  "prostitution.™ 
Was  that  a  sound  construction  of  tha  stat- 
ute t 

All  will  admit  that  full  effect  most  be 
given  to  the  intention  of  Congress  as  gath- 
ered from  the  words  of  the  statute.  There 
can  be  no  doubt  as  to  what  class  was  aimed 
at  by  the  clause  forbidding  the  importation 
of  alien  women  for  purposes  of  "prostitu- 
tion." It  refers  to  women  who,  for  hire 
or  without  hire,  offer  their  bodies  to  indis- 
criminate intercourse  with  men.  The  lives 
and  example  of  such  persons  are  in  hostility 
to  "the  idea  of  the  family  as  consisting  in 
and  springing  from  the  union  for  life  of 
one  man  and  one  woman  in  the  holy  estate 
of  matrimony;  the  sura  foundation  of  all 
that  is  stable  and  nobis  in  our  civilization; 
the  best  guaranty  of  that  reverent  morality 
which  is  the  source  of  all  beneficent  progress 
in  social  and  political  improvement."  Mur- 
phy v.  Ramsey,  114  U.  8.  Iff,  45,  2fl  L.  ed. 
47,  ST,  6  Sup.  Ct.  Rep.  747,  764.  Congress, 
no  doubt,  proceeded  on  the  ground  that  con- 
tact with  society  on  the  part  of  alien  women 
leading  such  lives  would  be  hurtful  to  the 
cause  of  sound  private  and  public  morality 
and  to  the  general  well-being  of  the  people. 
Therefore  the  importation  of  alien  women 
for  purposes  of  prostitution  was  forbidden 
and  made  a  crime  against  the  United  States. 
Now,  the  addition  in  the  last  statute  of  the 
words,  "or  for  any  other  immoral  purpose," 
after  the  word  "prostitution,"  must  have 
been  made  for  some  practical  object.  Those 
added  words  show  beyond  question  that 
Congress  had  in  view  the  protection  of  so- 
ciety against  another  class  of  alien  women 
other  than  those  who  might  be  brought  here 
merely  for  purposes  of  "prostitution."  In 
forbidding  the  importation  of  alien  womenM 
"for  any  other  immoral  purpose,"  CongreesS 
evidently  thought  "that  there  were  purposes' 
in  connection  with  the  importations  of  alien 
women  which,  as  in  the  case  of  importa- 
tions for  prostitution,  were  to  be  deemed  im- 
moral. It  may  be  admitted  that,  in  ac- 
cordance with  the  familiar  rule  of  ejusdem 
generis,  the  immoral  purpose  referred  to 
by  the  words  "any  other  immoral  purpose," 
must  be  one  of  the  same  general  class  or 
kind  as  the  particular  purpose  of  "prosti- 
tution" specified  In  the  same  clause  of  the 
statute.  8  Lewis's  Sutherland,  Stat.  Constr. 
I  423,  and  authorities  cited.  But  that  rule 
cannot  avail  the  accused  in  this  ease;  for 
the  immoral  purpose  charged  in  the  indict- 
ment is  of  the  same  general  class  or  kind 
as  the  one  that  controls  In  the  importation 
of  an  alien  woman  for  the  purpose  strictly 
of  prostitution.  The  prostitute  may.  In 
the  popular  sense,  be  more  degraded  in  char- 
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ister  thin  the  ©oncnMno,  but  the  Utter 
none  the  leu  moat  be  held  to  lead  an  im- 
moral Ufa,  if  any  regard  whatever  be  bad 
to  the  views  that  are  almost  universally 
held  in  this  country  a*  to  the  relations 
which  may  rightfully,  from  the  standpoint 
of  morality,  exist  between  man  and  woman 
in  the  matter  of  sexual  Intercourse.  We 
most  assume  that,  In  using  the  words  "or 
for  any  other  immoral  purposes,"  Congress 
had  reference  to  the  views  commonly  enter- 
tained among  the  people  of  the  United 
States  as  to  what  Is  moral  or  immoral  in 
the  relations  between  man  and  woman  in 
the  matter  of  such  intercourse.  Those  views 
may  not  be  overlooked  in  determining  ques- 
tions involving  the  morality  or  Immorality 
of  sexual  intercourse  between  particular 
persons.  Chief  Justice  Marshall,  speaking 
for  the  court,  said  that  "though  penal  laws 
are  to  be  construed  strictly,  they  are  not  to 
be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  The 
maxim  is  not  to  be  so  applied  as  to  narrow 
the  wards  of  the  statute  to  the  exclusion  of 
cases  which  those  words,  in  their  ordinary 
acceptation,  or  in  that  sense  In  which  the 
legislature  has  obviously  used  them,  would 
comprehend.  The  intention  of  the  legisla- 
ture is  to  be  collected  from  the  words  they 
m  employ.  .  .  .  The  case  must  bo  a  strong 
$  one  indeed  which  would  justify  a  court  In 
*  departing  from  the  plain*  in  caning  of  words, 
especially  in  a  penal  act,  in  search  of  an 
intention  which  the  words  themselves  did 
not  suggest."  United  State*  v.  Wiltberger, 
5  Wheat.  78,  95,  S0.SL.ed.  37,  42,  43.  In 
United  States  v.  Winn,  3  Sumn.  ZOO,  211, 
Ved.  Cas.  No.  16,740,  Mr.  Justice  Story  said 
that  the  proper  coarse  is  "to  search  out  and 
follow  the  true  intent  of  the  legislature,  and 
to  adopt  that  sense  of  the  words  which 
harmonises  best  with  the  context,  and  pro- 
motes In  the  fullest  manner  the  apparent 
policy  and  objects  of  the  legislature.''  To 
the  same  effect  are  United  States  r.  Morris, 
14  Pet.  404,  10  L.  ed.  543;  American  Fur 
Co.  v.  United  States,  2  Pet  368,  307,  7 
L.  ed.  400,  403;  United  States  v.  Incher, 
134  U.  S.  024,  628,  83  L.  ed.  1080,  1083,  10 
Sup.  Ct.  Rep.  825 ;  Sedgw.  Stat.  A  Const.  Law, 
2d  ed.  282;  Maxwell,  Interpretation  of  Stat- 
utes, 2d  ed.  318.  Guided  by  these  considera- 
tions and  rules,  we  must  hold  that  Con- 
gress intended  by  the  words  "or  lor  any 
other  immoral  purpose,"  to  include  the 
case  of  anyone  who  imported  into  the 
United  States  an  alien  woman  that  -ho 
might  live  with  him  as  his  concubine.  The 
statute  In  question,  it  must  be  remembered, 
was  intended  to  keep  out  of  this  country 
immigrants  whose  permanent  residence  here 
would  not  be  desirable  or  for  the  oommon 
good,  and   ws   cannot  suppose  either  that 


Congress  Intended  to  exempt  from  the  opera- 
tion of  the  statute  tho  importation  of  an 
alien  woman  brought  here  only  that  she 
might  live  In  a  state  of  concubinage  with 
the  man  importing  her,  or  that  it  did  not 
regard  such  an  importation  as  being  for 
an  immoral  purpose. 

The  judgment  must  be  reversed,  and  the 
case  remanded  with  directions  to  set  asida 
the  order  dismissing  the  indictment  and 
overrule  the  demurrer,  and  for  such  further 
proceedings  as  will  be  consistent  with  tab 

It  is  so  ordered. 


UNITED   STATES. 


—  bringing  Into  ln> 


Intoxicating  liquors  — 
dlan  country. 

1.  The  words,  "Indian  country,''  as  used 
In  U.  S.  Rev.  Stat.  {  2138,  as  amended  and 
re-enacted  by  the  act  of  July  S3,  1892  (27 
Stat,  at  L.  260,  chap.  234),  forbidding  the 
introduction  of  Intoxicating  liquors  Into 
such  country,  do  not,  standing  alone,  em- 
brace territory  in  which,  at  the  time,  the 
Indian  title  had  been  extinguished,  and 
over  which,  with  its  inhabitants,  the  juris- 
diction of  the  state,  for  all  purposes  of  gov- 
ernment, was  full  and  complete.* 
Indians   power  of  Congress  over  ceded 

and  allotted  lands  — commerce  in  Id* 
toxica  tins;  liquors. 

2.  The  stipulation  in  the  agreement  of 
May  1,  1803,  between  the  United  States 
and  the  Nex  Perot  Indiana,  that  the  Fed- 
eral laws  prohibiting  the  introduction  of 
intoxicating  liquors  into  the  Indian  country 
shall,  for  a  period  of  twenty-five  years,  ap- 
ply to  the  lands  thereby  ceded  to  the  United 
States  and  to  those  retained  by  the  Indians 
and  to  those  allotted  to  them  In  severalty, 
was  a  valid  regulation,  based  upon  the 
treaty-making  power  of  the  United  States 
and  upon  the  power  of  Congress  to  regulate 
commerce  with  the  Indians,  and  was  not 
an  invasion  of  the  sovereignty  of  the  state 
of  Idaho,  which  had,  by  the  act  of  1890  (20 
Stat,  at  L.  215,  chap.  050),  been  admitted 
into  the  Union  upon  an  equal  footing  with 
the  other  states. 

[No.   62.] 

Submitted  December  3,  1807.    Decided  Feb- 
ruary 24,  1908. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Idaho 
to   review   a   conviction   for  having  intro- 
duced   intoxicating  liquor   into   the   Indian 
country.    Affirmed. 
The  facts  an  stated  fat  the  opinion. 
Mr.  Frank  B.  Fog*;  for  plaintiff  in  error. 

i.  vet*. 
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Attorney  General  Bonaparte  and  Assist- 
ant to  the  Attorney  General  Harr  for  de- 
fendant In  error. 

f,      Mr.  Justice   Harlan   delivered  the  cpln- 

5  ton  of  the  court: 

•  *  By  indictment  returned  In  the  district 
court  of  the  United  State*  for  the  district 
of  Idaho,  the  plaintiff  in  error,  Dick,  was 
charged  with  the  offense  of  having  unlawful- 
ly and  feloniously  introduced  intoxicating 
liquor — whisky — into  the  Indian  country,  to 
wit,  Into  and  upon  the  Nes  Percfl  Indian 
Reservation,  in  the  county  of  Nee  Perce", 
state  of  Idaho. 

The  indictment  was  based  upon  I  2139  of 
the  Revised  Statutes  a*  amended  and  re- 
enacted  by  the  act  of  July  23d,  18S2  (27 
Stat,  at  L.  260,  chap.  234) .  That  amended 
section  reads:  "No  ardent  spirits,  ale, 
beer,  wine,  or  intoxicating  liquor  or  liquors 
of  whatever  kind  shall  be  introduced,  under 
any  pretense,  into  the  Indian  country.  Every 
person  who  sells,  exchanges,  gives,  barters, 
or  disposes  of  any  ardent  spirits,  ale,  beer, 
wine,  or  intoxicating  liquors  of  any  kind  to 
any  Indian  under  charge  of  any  Indian  su- 
perintendent or  agent,  or  introduces  or  at- 
tempts to  introduce  any  ardent  spirits,  ale, 
wine,  beer,  or  intoxicating  liquor  of  any 
kind  Into  the  Indian  country  shall  be  pun- 
ished by  imprisonment  for  not  more  than 
two  years,  and  by  fine  of  not  more  than 
three  hundred  dollars  for  each  offense.  But 
it  shall  be  a  sufficient  defense  to  any  charge 
of  introducing  or  attempting  to  introduce 
ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquors  into  the  Indian  country  that  the 
acts  charged  were  done  under  authority  in 
writing  from  the  War  Department,  or  any 
officer  dnly  authorized  thereunto  by  the  War 

9  Department.  .  .  ." 
_  The  accused  demurred  to  the  Indictment 
'upon  the  following 'among  other  grounds: 
That  at  the  time  charged  in  the  indictment 
there  was  no  Indian  country  within  the 
county  of  Nez  Perot  or  within  the  district 
of  Idaho,  known  or  designated  as  the  Nez 
Perce1  Indian  Reservation;  that  the  juris- 
diction of  the  United  States  over  all  the 
country  and  territory  embraced  within  the 
former  reservation  known  and  designated  as 
the  Nez  Perce1  Indian  Reservati  i  was,  by 
the  act  admitting  Idaho  as  a  state  into  the 
Union,  relinquished  to  the  state  of  Idaho, 
excepting  only  that  jurisdiction  was  re- 
tained in  the  United  States  over  such  In- 
dian reservation  nntil  the  Indians'  title  to 
the  lands  included  within  the  boundary  of 
such  reservation  should  be  extinguished; 
that  the  Indian  or  tribal  title  to  the  lands 
therein  contained  has,  since  the  admission 
of  the  state,  been  extinguished  by  the  al- 
lotment oi  the  lands  In  severalty  to  the  In- 


dividual Indians  and  by  the  purchase  of  the 
balance  thereof  by  the  United  States,  and 
that  such  allotments  and  purchase  have  been 
ratified  by  the  public  laws  and  acts  of  Con- 
gress; and  further,  that  the  former  reserva- 
tion, known  and  designated  as  the  Nez  Perce 
Indian  Reservation,  had,  prior  to  the  time 
of  the  commission  of  the  acts  mentioned  is 
the  indictment,  been  opened  for  occupation, 
settlement,  and  disposal  under  the  general 
land  laws  of  the  United  States  by  an  act  of 
Congress,  and  that  the  same  had  been,  as  a 
matter  of  general  and  public  knowledge, 
prior  to  the  time  mentioned  in  the  indictment, 
settled  and  appropriated  by  citizens  of  the 
state;  that  various  townsitea  within  the 
boundaries  of  the  former  reservation  bad 
been  settled  by  citizens,  and  the  title  there- 
to transferred  from  the  United  States  to  the 
inhabitants,  and  that  municipal  govern- 
ments, namely,  villages,  had  been  organised 
and  were  In  existence  within  the  boundaries 
of  the  former  reservation,  and  that  the  same, 
nor  any  part  thereof,  is  not,  and  was  not, 
at  the  times  mentioned  in  the  indictment, 
Indian  country,  or  lands  reserved  for  the  use 
and  occupation  of  Indians  or  occupied  by 
any  Indian  maintaining  tribal  relations  or 
by  any  Indians  or  persons  whomsoever  overn 
which  the  United  States  is  exercising,  or£ 
attempting  to  exercise,  any  of  the 'authority  * 
or  control  in  nature  of  the  guardianship  of 
the  person.  Other  grounds  of  demurrer  were 
assigned,  but  they  need  not  be  here  set  out. 

The  demurrer  was  overruled,  and  the  case 
went  to  trial,  the  accused  pleading  not  guilty. 
At  the  close  of  the  evidence  he  asked  the 
court  to  direct  a  verdict  of  not  guilty,  but 
that  request  was  denied  and  the  result  of 
the  trial  waa  a  verdict  of  guilty.  Motions 
for  arrest  of  judgment  and  for  a  new  trial 
having  been  denied,  the  defendant  was,  on 
May  16th,  1005,  sentenced  to  pay  a  fine  of 
{100  and  costs  and  to  be  imprisoned  in  th* 
penitentiary  for  the  term  of  one  year  and 
ten  days. 

In  order  that  the  grounds  of  the  demurrer 
may  be  dearly  apprehended  it  is  necessary 
to  bring  into  view  certain  legislation  by 
Congress  and  an  agreement  or  treaty  made 
between  the  United  States  and  the  Nez  Perce 
Indians. 

By  the  act  of  Congress  of  February  8th, 
1887,  chap.  116,  providing  for  the  allotment 
of  lands  in  severalty  to  Indians  on  the  vari- 
ous Indian  reservations,  and  to  extend  the 
protection  of  the  laws  of  the  United  States 
and  the  territories  over  the  Indians,  it  waa 
provided :  "That  upon  the  approval  of  the 
allotments  provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor  in  the  name  of  the 
allottees,  which  patents  shall  be  of  the  legs! 
effect,  and  declare,  that  the  United  States 
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does  ud  will  faold  the  land  thou  allotted, 
for  the  period  of  twenty-five  years,  in  trust 
for  the  sole  use  and  benefit  of  the  Indian 
to  whom  each  allotment  shall  have  been 
made,  or,  in  ease  of  his  decease,  of  hi*  heirs 
according  to  the  laws  of  the  state  or  terri- 
tory where  such  land  is  located,  and  that  at 
the  expiration  of  said  period  the  United 
State*  will  convey  the  same,  by  patent,  to 
said  Indian,  or  his  heirs  as  aforesaid,  in 
fee,  discharged  of  said  trust  and  free  of  all 
charge  or  encumbrance  whatsoever:  Pro- 
vided, That  the  President  of  the  United 
States  may  in  any  case,  in  his  discretion, 
extend  the  period.  And  if  any  conveyance 
shall  be  made  of  the  lands  set  apart  and 

J  allotted  as  herein  provided,  or  any  contract 
made  touching  the  same,  before  the  expira- 
*  Uon  of  the  time  ebove'mentioned,  such  con- 
veyance or  contract  shall  be  absolutely  null 
and  void:  Provided,  That  the  law  of  de- 
scent and  partition  in  force  in  the  state  or 
territory  where  such  lands  are  situate  shall 
apply  thereto  after  patents  therefor  have 
been  executed  and  delivered,  except  as  here- 
in otherwise  provided;  ..."  24  Stat 
at'L.  339,  |  5. 

Section  6  of  that  act  Is  as  follows:  "That 
upon  the  completion  of  said  allotments  and 
the  patenting  of  the  lands  to  said  allottees, 
each  and  every  member  of  the  respective 
bands  or  tribes  of  Indians  to  whom  allot- 
ments have  been  mads  shall  have  the  benefit 
of  and  be  subject  to  the  taws,  both  civil  and 
criminal,  of  the  state  or  territory  in  which 
they  may  reside;  and  no  territory  shall  pass 
or  enforce  any  law  denying  any  such  Indian 
within  its  jurisdiction  the  equal  protection 
of  the  law.  And  every  Indian  born  within 
the  territorial  limits  of  the  United  States 
to  whom  allotments  shall  have  been  made 
under  the  provisions  of  this  act,  or  under 
any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United 
States  who  has  voluntarily  taken  up,  within 
said  limits,  hia  residence  separate  and  apart 
from  any  tribe  of  Indiana  therein,  and  has 
adopted  the  habits  of  civilized  life,  is  hereby 
declared  to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privileges, 
and  immunities  of  such  citizens,  whether 
said  Indian  has  been  or  not,  by  birth  or 
otherwise,  a  member  of  any  tribe  of  Indians 
within  the  territorial  limits  of  the  United 
States,  without  in  any  manner  impairing 
or  otherwise  affecting  the  right  of  any  such 
Indian  to  tribal  or  other  property." 

Idaho  was  admitted  into  the  Union  in 
1B30  (26  Stat,  at  h.  215,  chap.  656),  the  act 
of  admission  containing  no  provision  about 
Indian  lands  or  reservations.  But  the  Con- 
stitution of  Idaho,  which  Congress  accepted, 
ratified,  and  confirmed,  contained  this  pro- 
vision: "And  the  people  of  the  state  of 
28  8.  C— 26. 


Idaho  do  agree  and  declare  that  we  forever 
disclaim  all  right  and  title  to  the  unappro- 
priated public  lands  lying  within  the  bound-ia 
aries  thereof,  and  to  all  lands  lying  wi  thine* 
said  limits  owned  or-held  by  any  Indians  or* 
Indian  tribes;  and,  until  the  title  thereto 
shall  have  been  extinguished  by  the  United 
States,  the  same  shall  be  subject  to  the  dis- 
position of  the  United  States,  and  said  In- 
dian lands  shall  remain  under  the  absolute 
jurisdiction  and  control  of  the  Congress  of 
the  United  States."  [Amendments,  art.  21, 
'  19.] 

In  the  act  of  August  15th,  1S94,  chap. 
280  (28  Stat,  at  L.  286,  326,  327,  330), 
making  appropriations  for  current  and  con- 
tingent expenses  of  the  Indian  Department 
and  fulfilling  treaty  stipulations  with  vari- 
ous Indian  tribes,  will  be  found  the  provi- 
sions of  an  agreement  between  the  Net  Perot 
tribe  of  Indiana  upon  the  Lapwai  Reserva- 
tion in  Idaho,  from  which  it  appears  that 
in  making  that  agreement  the  parties  pro- 
ceeded under  the  authority  of  the  above  act 
of  18S7.  By  that  agreement  the  Indians 
ceded,  sold,  relinquished,  and  conveyed  to 
the  United  States  all  their  claim,  title,  and 
interest  in  and  to  all  the  unallotted  lands 
within  the  limits  of  that  reservation,  except 
certain  specified  tracts,  which  thay  retained. 
The  parties  stipulated  that  the  land  so  ced- 
ed should  not  be  open  for  public  settlement 
until  trust  patents  for  the  allotted  lands 
had  been  duly  issued  and  recorded  and  the 
first  payment  made  to  the  Indians.  Article 
0  of  that  agreement  has  a  particular  bear- 
ing upon  this  case.  It  reads:  "It  is  fur- 
ther agreed  that  the  lands  by  this  agreement 
ceded,  those  retained,  and  those  allotted  to 
the  Nez  Peroa  Indians,  shall  be  subject,  for 
a  period  of  twenty-five  years,  to  all  the  law* 
of  the  United  States  prohibiting  the  intro- 
duction of  intoxicants  into  the  Indian  coun- 
try, and  that  the  Nez  Perce  Indian  allot* 
tees,  whether  under  the  care  of  an  Indian 
agent  or  not,  shall,  for  a  like  period,  be 
subject  to  all  the  laws  of  the  United  States 
prohibiting  the  sale  or  ether  disposition  of 
intoxicants  to  Indians."  The  agreement  by 
its  terms  was  not  to  take  effect  and  be  in 
force  until  ratified  by  Congress.  It  was  ac- 
cepted, ratified,  and  confirmed  by  the  above* 
act  of  August  16th,  1894,  chap.  290.  S 

*  From  the  above  statement  it  appears— 

That  the  lands  allotted  in  severalty  to  In- 
dians in  conformity  with  the  act  of  Febru- 
ary 8th,  1SST,  were  to  be  held  for  the  periods 
of  twenty- five  years  by  the  United  States  lag 
trust  for  the  sole'use  and  benefit  of  the* 
Indian  allottee  or  his  heirs,  when  a  formal 
patent  was  to  be  issued  by  the  United  States 
to  the  Indian  or  his  heirs  in  fee,  free  from 
,  all  charge  or  encumbrance  whatever, — such 
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period  subject  to  be  extended  by  toe  Presi- 
dent, In  bis  discretion. 

That  upon  tlie  completion  of  tbe  allot- 
ments and  patenting  of  tbe  lands  to  tbe  al- 
lottees, as  in  that  act  provided,  every  mem- 
ber of  tbe  respective  bands  or  tribes  of  In- 
dians to  whom  allotments  have  been  made 
was  to  have  the  benefit  of  and  be  subject 
to  the  laws,  both  civil  and  criminal,  of  tbe 
state  Or  territory  In  which  he  resided;  also, 
that  every  Indian  born  within  the  United 
States,  to  whom  an  allotment  was  made  un- 
der tbe  act  of  1887  or  under  any  treaty, 
and  every  Indian  born  wlthfn  the  United 
States  who  had  voluntarily  taken  up  within 
such  limits  bis  residence,  separate  and  apart 
from  any  Indian  tribe,  and  adopted  the  hab- 
its of  civilized  life,  was  declared  to  be  a 
citizen  of  the  United  States  and  entitled  to 
all  ths  rights,  privileges,  or  immunities  of 
such  citizen;  and 

That  by  tbe  agreement  of  1893  with  the 
Indians  the  lands  thereby  ceded,  those  re- 
tained, and  those  allotted  to  the  Nes  Perce 
Indians,  were  to  be  subject  for  the  period  of 
twenty-five  years  to  all  the  laws  of  tbe 
United  States  prohibiting  the  introduction 
of  intoxicants  into  the  Indian  country,  and 
that  the  Nra  Perce"  Indian  allottees,  whether 
under  the  ears  of  an  Indian  agent  or  not, 
should  for  a  like  period  be  subject  to  all 
the  laws  of  the  United  States  prohibiting 
the  sale  or  other  disposition  of  intoxicants 
to  the  Indiana.  It  also  appears  that  at  ths 
date  of  such  agreement  it  was  made  an  of- 
fense against  the  United  States,  punishable 
by  fine  and  imprisonment,  for  anyone  either 
to  sell,  exchange,  give,  barter,  or  dispose  of 
ardent  spirits,  ale,  beer,  wine  or  intoxicat- 
ing liquor  of  any  kind  to  any  Indian  under 
charge  of  an  Indian  superintendent  or  agent, 
or  to  introduce  or  attempt  to  introduce  ar- 
dent spirits,  ale,  beer,  wine,  or  Intoxicating 
liquor  of  any  kind  Into  the  Indian  country. 

There  are  certain  facta  which  ths  accused 

*  insists  are  decisive  in  his  favor.    They  are 
g  as  follows: 

*  *  1.  That  the  Tillage  of  Culdesac,  although 
within  the  boundaries  of  the  Nez  Perce'  Res- 
ervation as  established  before  Idaho  was  ad- 
mitted into  the  Union,  was,  at  tbe  time 
specified  in  the  Indictment,  an  organized 
village  or  town  of  that  state. 

8.  The  accused,  Dick,  is  a  Umatilla  In- 
dian who,  at  the  date  of  the  offense,  held, 
and  for  three  years  had  held,  an  allotment 
in  severalty  and  also  what  Is  called  a  trust 
patent  On  or  about  the  13th  of  March, 
100S,  be  purchased  at  Culdesao  five  bottles 
of  whisky,  the  contents  of  two  bottles  of 
which  he  and  some  other  Indians  drank  up. 
Part  of  the  money  paid  for  the  whisky  was 
furnished  by  Te-We-Talkt,  a  Net  Perce  In- 
dian, living  on  ths  Net  Parol  Reservation 


and  holding  an  allotment  and  also  a  pre* 
limlnary  trust  patent.  Dick  gave  one  bob 
tie  of  the  whisky  to  Te-We-Talkt,  but  after- 
wards it  was  taken  from  the  Utter  by  the 
superintendent  and  acting  agent  of  the  Naa 
PercS  Indians.  The  purchasing  of  the  whis- 
ky, tbe  giving  of  tbe  one  bottle  to  Te-We- 
Talkt,  and  the  taking  of  that  bottle  from 
tbe  latter  all  occurred  within  the  limits  of 
the  village  of  Culdesac.  Nothing  happened 
in  relation  to  the  transaction  outside  of  the 
village.  The  superintendent  of  the  Nes 
Perc4  Indians  testified:  "I  do  not  know  of 
any  reservation  or  any  part  of  the  reserva- 
tion used  for  government  purposes  or  for 
Indian  purposes  within  the  boundary  of  tbe 
village  of  Culdesac.  I  have  no  Idea  there  is 
any  such  reservation  within  such  village. 
Culdesac  Is  7  or  8  miles  from  the  exterior 
boundaries  of  the  Indian  school  reservation." 

3.  The  lands  upon  which  the  village  of 
Culdesac  is  located  were  part  of  those  ceded 
to  tbe  United  States  by  the  agreement  of 
1893  with  the  Indians,  and  before  the  above 
transaction  in  that  village  about  whisky  oc- 
curred the  title  to  such  lands  had  parsed 
by  patent  from  the  United  States  under  the 
town-site  laws  to  the  probata  Judge  of  Nea 
Perof  county,  in  trust  for  the  inhabitants 
of  the  village.    72  0.  0.  A.  607, 141  Fed.  6, 7. 

We  need  not  stop  to  consider  t'je  scope, 
meaning,  or  validity  of  that  part  of  amend- 
ed I  213ft  of  tbe  Revised  Statutes  which,, 
makes  it  an  offense  against  tbe  United  9 
States  to  sell,  exchange,* give,  barter,  or  die-" 
pose  of  ardent  spirits,  ale,  beer,  wine,  or  in- 
toxicant liquors  "to  any  Indian  under  charge 
of  any  Indian  superintendent  or  agent."  No 
case  is  here  for  trial  under  that  clause  of 
the  statute;  for  the  only  charge  in  the  in- 
dictment is  that  tbe  accused  unlawfully  and 
feloniously  introduced  Intoxicating  liquors 
Into  the  "Indian  country." 

Section  2139,  as  amended  and  re-enacted 
in  1802,  makes  it  an  offense  against  the 
United  States  for  anyone  to  Introduce  intox- 
icating liquors  into  the  "Indian  country," 
and  tbe  offense  charged  against  Dick  was  the 
introduction  by  him  of  whisky  into  that 
country  on  the  ISth  day  of  March,  1900. 
The  transaction  out  of  which  the  present 
prosecution  arose  occurred,  as  we  have  seen, 
within  the  village  of  Culdesac,  a  municipal 
organisation  existing  under  and  by  virtue 
of  the  laws  of  Idaho,  and  the  parties  in- 
volved in  it  were  Dick  and  Te-We-Talkt, 
who  were  at  that  time  Indian  allottees  in 
severalty  and  holders  of  trust  patents,  and 
therefore,  according  to  the  decision  in  Re 
Heff,  107  U.  &  488,  49  L.  ed.  848,  26  Sup, 
Ct.  Rep.  006,  citizens  of  the  United  States. 
If  this  case  depended  alon*  noon  the  Fed- 
eral liquor  statute  forbidding  the  introduc- 
tion of  Irdftsjeajinsj  4lJnksi  into  the  JjkUo 
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country,  we  should  ltd  obliged  to  adjudge 
that  the  trial  court  erred  in  not  directing 
a  verdict  for  tha  defendant;  for  that  stat- 
ute,  when  enacted,  did  not  intend  by  the 
words  "Indian  country"  to  embrace  any 
body  of  territory  in  which,  at  the  time, 
the  Indian  title  had  been  extinguished,  and 
over  which  and  over  tha  inhabitant!  of  which 
(aa  wai  the  ease  of  Culdeaae)  the  jurisdic- 
tion of  the  state,  for  all  purposes  of  gov- 
ernment, was  full  and  complete  Bates  t. 
Clark,  08  U.  S.  204,  24  L.  ed.  471 ;  Ex  parte 
Crow  Dog-  ( Ex  parte  Kaiig-Gi-Shun-Ca  |  109 
U.  8.  866,  561,  27  L.  ed.  1030,  1032,  8  Bap. 
CL  Rep.  396. 

Bat  this  cast  does  not  depend  upon  the  con- 
struction of  the  Federal  liquor  statute,  con- 
sidered alone.  That  statute  most  be  Inter- 
preted in  connection  with  the  agreement  of 
1803  between  the  United  States  and  the  Nes 
Perot  Indiana.  By  that  agreement,  aa  we 
hare  seen,  the  United  States  stipulated  that 

ithe  lands  ceded  by  the  Nea  Perce"  Indians, 
and  those  retained  as  well  as  those  allotted 
"  to  the  Indians  (which  embraced  a11*tbe 
lands  in  the  original  reservation)  should  be 
subject,  for  the  limited  period  of  twenty- 
live  years,  to  all  Federal  laws  prohibiting 
the  introduction  of  intoxicants  into  the  In- 
dian country. 

Now,  the  principal  contention  of  the  ac- 
cused Is  that  the  United  States  has  no  ju- 
risdiction for  purposes  of  local  police  con- 
trol over  lands  within  a  state  which  are 
owned  in  fee  by  white  citizens  of  such  state, 
although  they  may  have  been  once  the  prop- 
erty of  an  Indian  tribe,  and  were  acquired 
by  the  United  States  subject  to  the  condi- 
tion that  the  acts  of  Congress  relating  to  a 
named  subject  should  remain  in  force,  for 
a  prescribed  period,  over  ineh  territory.  We 
could  not  allow  this  view  to  control  our  de- 
cision without  overruling  former  decisions, 
the  correctness  of  which,  so  far  aa  we  are 
aware,  has  never  been  questioned.  In  de- 
termining' the  extant  of  the  power  of  Con- 
gress to  regulate  commerce  with  the  Indian 
tribes,  ws  are  confronted  by  certain  princi- 
ples that  are  deemed  fundamental  in  our 
governmental  system.  One  is  that  a  state, 
upon  its  admission  Into  the  Union,  is  there- 
after upon  an  equal  footing  with  every  oth- 
er state  and  has  full  and  complete  jurisdic- 
tion over  all  persons  and  things  within  its 
limits,  except  aa  it  may  be  restrained  by  the 
provisions  of  the  Federal  Constitution  or 
by  its  own  Constitution.  Another  general 
principle,  based  on  the  express  words  of  the 
Constitution,  Is  that  Congress  has  power  to 
regulate  commerce  with  the  Indian  tribes, 
and  such  power  is  superior  and  paramount 
to  the  authority  of  any  state  within  whose 
limits  are  Indian  tribes.  These  fundamen- 
tal principles  are  of  equal  dignity,  and  nei- 


ther most  be  so  enforced  as  to  nullify  or 
substantially  Impair  the  other.  In  regu- 
lating commerce  with  Indian  tribes  Con- 
gress must  have  regard  to  the  general  au- 
thority which  the  state  has  over  all  persons 
and  things  within  its  jurisdiction.  So,  the 
authority  of  the  state  cannot  be  »o  exerted 
as  to  impair  the  power  of  Congress  to  regu- 
late commerce  with  the  Indian  tribes. 

At  the  date  of  the  agreement  of  1893  with* 
the  Nes  Pares  Indians  the  reservation  upong 
which  they  lived  waa  their*  property,  and" 
they  and  their  lands  were  subject  to  Fed- 
eral jurisdiction,  although  the  lands  of 
that  reservation  were  within  tha  limits  of 
the  state  of  Idaho,  which  had  been  previ- 
ously admitted  Into  tha  Union  upon  an  equal 
footing  with  other  states.  The  future  of 
those  lands  was  a  matter  to  be  determined 
primarily  between  the  Indians  owning  them 
and  the  United  States,  under  whose  exclusive 
jurisdiction,  at  that  time,  were  both  the  In- 
diana and  their  lands.  The  Indians — such  Is 
the  fair  interpretation  of  the  agreement — 
desired  to  retain  some  of  their  lands,  but  were 
willing  to  cede  a  part  of  them  to  the  United 
States,  to  be  allotted  in  severalty  to  men  of 
their  tribe,  provided  the  lands  then  consti- 
tuting the  reservation,  "those  ceded,  those 
retained,  and  those  allotted"  to  the  Nes 
Perce  Indians,  were  protected  by  the  Federal 
taws  prohibiting  the  introduction  of  intox- 
icants into  the  Indian  country.  We  may 
assume  that  they  particularly  had  in  mind 
the  lands  allotted  In  severalty,  because  the 
allottees,  after  receiving  preliminary  trust 
patents,  would  become  citizens  of  the  United 
States,  and  It  was  necessary  that  the  Indians 
remaining  on  the  unallotted  and  retained 
lands  should  be  protected  against  the  per 
nielous  influences  that  would  come  from 
having  the  allotted  lands  used  by  citizens 
of  the  United  States  as  a  storehouse  for  in- 
toxicants. Only  the  authority  of  the  United 
States  could  hare  adequately  controlled  the 
conduct  of  such  dtisens.  If  intoxicants 
could  be  kept  upon  the  lands  of  the  allottees 
in  severalty,  It  is  easy  to  perceive  what  In- 
jury would  be  done  to  the  Indians  living  on 
the  other  lands,  who,  In  order  to  obtain  in- 
toxicating liquor,  could  go  regularly  or  fre- 
quently to  the  places  near  by,  on  some  al- 
lotted lands,  where  intoxicants  were  stored 
for  sale  or  exchange.  Therefore,  the  pro- 
vision in  the  agreement,  by  which  the  lands 
allotted  In  severalty,  as  well  as  those  re*  . 
talned  and  ceded,  were  made  subject  (not 
for  all  time,  but  only  for  a  limited  period, 
reasonable  in  duration)  to  any  Federal  stat- 
ute forbidding  the  introduction  of  intoxi- 
cants Into  the  Indian  country,  was  one  de-g 
mantled  by  the  highest  considerations  of  pub-M 
lie  policy,  whether  we  look  to  the*  proper 
'  government   of   the   Indian   tribes   by   tha 
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United  State*  or  to  the  safety  and  happi- 
ness of  the  Indians  themselves. 

This  question,  M  to  the  validity  of  erti- 
ele  S  of  the  agreement  of  1893,  is,  we  think, 
concluded  by  principles  announced  in  former 
decisions  in  this  court.  A  leading  case  is 
that  of  United  States  v.  43  Gallons  of  Whis- 
ky (United  States  ft  Lariviere)  93  U.  S. 
188,  193,  195,  197,  23  L.  ed.  846-848.  That 
was  a  libel  of  information  by  the  United 
State*  against  a  lot  of  whisky  seized  and 
•ought  to  be  forfeited  by  virtue  of  an  art 
of  Congress,  approved  June  30th,  1834  [4 
Stat,  at  L.  720,  chap.  161],  and  amended 
March  16th,  1864  [13  Stat,  at  L.  20,  chap. 
33].  The  liquors  were  introduced  Into  an 
organized  village  of  the  state  of  Minnesota, 
which  village  was  located  upon  territory 
that  had  been  ceded  to  the  United  Statea  by 
a  treaty  made  In  1863  and  proclaimed  In 
1B64  with  certain  bands  of  Indians.  The 
case  proceeded  upon  the  ground  that  the 
carrying  of  the  whisky  into  the  Minnesota 
village  was  in  violation  of  an  existing  act 
of  Congress,  making  it  a  crime  to  introduce 
spirituous  liquor*  or  wine*  into  the  "Indian 
country."  The  treaty  with  the  Indians, 
which  was  involved  in  that  ease,  provided 
that  the  statutes  of  the  United  Statea  pro- 
hibiting the  introduction  and  sale  of  spiritu- 
ous liquors  into  the  Indian  country  should 
be  the  law  throughout  all  tha  country  ced- 
ed, until  otherwise  directed  by  Congress  or 
the  President.  In  that  case  the  contention 
was  that  the  place  where  the  whisky  was 
found  was  not  Indian  country;  that  it  ceased 
to  be  such  when  the  territory  was  trans- 
ferred to  the  United  States;  and  that  the 
extension,  by  force  alone  of  tike  Indian 
treaty,  of  the  Federal  laws  relating  to  lands 
in  an  organized  county  of  the  state  was  an 
Infringement  of  the  state's  lawful  jurisdic- 
tion and  an  invasion  of  its  sovereignty,  the 
state  having  been  admitted  into  the  Union 
upon  an  equal  footing  with  the  original 
states. 

This  court  said:  "The  Red  Lake  and 
Pembina  band  of  Chippewa  Indians  ceded  to 
the  United  States,  by  treaty,  concluded  Oc- 
tober 2, 1863  [13  Stat,  at  L.  067],  a  portion 
Of  the  lands  occupied  by  them,  reserving 
a  enough  for  their  own  use.  The  7th  article  is 
k  In  these  words :  The  law*  of  the  United 
•  States  now  in  force,»or  that  may  hereafter 
be  enacted,  prohibiting  the  introduction  and 
sale  of  spirituous  liquors  in  the  Indian 
country,  shall  be  In  full  force  and  effect 
throughout  the  country  hereby  ceded  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent of  the  United  States.'  The  ceded  coun- 
try is  now  part  of  an  organized  county  of 
the  state  of  Minnesota;  and  the  question  1* 
whether  the  incorporation  of  this  article  in 
tha  treaty  was  a  rightful 


If  it  was,  then  the  proceedings  to  seize  and 
libel  the  property  introduced  for  sale  in 
contravention  of  the  treaty  were  proper, 
and  must  be  sustained.  Pew  of  the  recorded 
decisions  of  this  court  are  of  greater  inter- 
est and  importance  than  those  pronounced 
in  Cherokee  Nation  v.  Georgia,  6  Pet.  1,  8 
L.  ed.  26,  and  Worcester  v.  Georgia,  6  Pet. 
61S,  8  L.  ed.  483.  Chief  Justice  Marshall, 
In  these  cases,  with  a  force  of  reasoning  and 
an  extent  of  learning  rarely  equaled,  stated 
and  explained  the  condition  of  the  Indian* 
in  their  relation  to  the  United  States  and 
to  the  states  within  whose  boundaries  they 
lived;  and  his  exposition  was  based  on  the 
power  to  make  treaties  and  regulate  com- 
merce with  the  Indian  tribes.  Under  the 
Articles  of  Confederation,  the  United  Statea 
had  the  power  of  regulating  the  trade  and 
managing  all  affairs  with  the  Indians  not 
members  of  any  of  the  states,  provided  that 
the  legislative  right  of  a  state  within  its 
own  limits  be  not  infringed  or  violated.  Of 
necessity,  these  limitations  rendered  the 
power  of  no  practical  value.  This  was 
■sen  by  the  convention  which  framed  tha 
Constitution;  and  Congress  now  has  the  ex- 
clusive and  absolute  power  to  regulate  com- 
merce with  the  Indian  tribes, — a  power  as 
broad  and  as  free  from  restrictions  as  that 
to  regulate  commerce  with  foreign  nations. 
The  only  efficient  way  of  dealing  with  the 
Indian  tribe*  was  to  place  them  under  the 
protection  of  the  general  government.  Their 
peculiar  habits  and  character  required  this; 
and  the  history  of  the  country  shows  the 
necessity  of  keeping  them  'separate,  subordi- 
nate, and  dependent.'  Accordingly,  treaties 
have  been  made  and  laws  passed  separating 
Indian  territory  from  that  of  the  states,. 
and  providing  that  intercourse  and  tradsjj 
with*  the  Indians  should  be  carried  on  solely* 
under  the  authority  of  the  United  States. 
Congress  very  early  passed  laws  relating  to 
the  subject  of  Indian  commerce,  which  were, 
from  time  to  time,  modified  by  the  lessons  of 
experience.  .  .  .  The  power  is  in  nowise 
affected  by  the  magnitude  of  the  traffic  or 
the  extent  of  the  intercourse.  As  long  as 
these  Indian*  remain  a  distinct  people,  with 
an  existing  tribal  organization,  recognized 
by  the  political  department  of  the  govern- 
ment. Congress  ha*  the  power  to  say  with 
whom,  and  on  what  terms,  they  shall  deal 
and  what  articles  shall  be  contraband.  If 
liquor  Is  injurious  to  them  Inside  of  a  reser- 
vation, it  is  equally  so  outside  of  it,  and 
why  cannot  Congress  forbid  its  introduction 
into  a  place  near  bg,  which  they  would  b* 
likely  to  frequent?  It  is  easy  to  see  that 
the  love  of  liquor  would  tempt  them  to  stray 
beyond  their  border*  to  obtain  it,  and  that 
bad  whits  men,  knowing  this,  would  cany 
on  the  traffic  in  adjoining  localities,  ratfaav 
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than  venture  upon  forbidden  ground.  If 
Congress  has  tho  power,  as  the  ease  we  have 
last  cited  decides,  to  punish  the  sale  of 
liquor  anywhere  to  an  Individual  member  of 
an  Indian  tribe,  why  cannot  it  also  subject 
to  forfeiture  liquor  introduced  for  an 
lawful  purpose  into  territory  in  proximity 
to  that  where  the  Indians  live?  There  is  no 
reason  for  the  distinction ;  and,  as  there  can 
be  no  divided  authority  on  the  subject,  our 
duty  to  them,  our  regard  for  their  material 
and  moral  well-being,  would  require  us  to 
impose  further  legislative  restrictions  should 
country  adjacent  to  their  reservations  be 
used    to   carry  on   the    liquor   traffic   with 

After  referring  to  United  States  t.  Holli- 
aay,  3  Wall.  400,  18  L.  ed.  182,  in  which  it 
was  held  that  Congress  could  regulate  com- 
merce with  the  Individual  members  of  Indian 
tribes,  the  court  proceeded:  "The  chiefs 
doubtless  saw,  from  the  curtailment  of  their 
reservation,  and  the  consequent  restriction 
of  the  limits  of  the  'Indian  country1  that  the 
ceded  lands  would  be  used  to  store  liquors 
for  sale  to  the  young  men  of  the  tribe;  and 
they  well  knew  that,  if  there  was  no  cession, 
»they  were  already  sufficiently  protected  by 
« the  extent  of  their  reservation.  Under  inch 
*  circumstances  it  was  natural  that  they 
should  be  unwilling  to  sell  until  assured 
that  the  commercial  regulation  respecting 
the  introduction  of  spirituous  liquors  should 
remain  in  force  in  the  ceded  country,  until 
otherwise  directed  by  Congress  or  the  Presi- 
dent. This  stipulation  was  not  only  reason- 
able In  itself,  but  was  justly  due  from  a 
strong  government  to  a  weak  people  It  had 
engaged  to  protect.  It  ii  not  easy  to  sea 
how  it  infringes  upon  the  position  of  equal- 
ity which  Minnesota  holds  with  the  other 
states.  The  principle  that  Federal  jurisdic- 
tion must  be  everywhere  the  same,  under 
the  same  circumstances,  has  not  been  depart- 
ed from.  The  prohibition  rests  on  grounds 
which,  so  far  from  making  a  distinction  be- 
tween the  states,  apply  to  them  all  alike. 
The  fact  that  the  ceded  territory  Is  within 
the  limits  of  Minnesota  is  a  mere  incident; 
for  the  act  of  Congress  imported  Into  the 
treaty  applies  alike  to  all  Indian  tribes  oc- 
cupying a  particular  country,  whether  with- 
in or  without  states'  lines.  Based,  as  it  is, 
exclusively  on  the  Federal  authority  over 
the  subject-matter,  there  is  no  disturbance 
of  the  principle  of  state  equality.'' 

The  result  in  that  case  was  that  the  whis- 
ky was  forfeited  because  Illegally  Intro- 
duced, in  violation  of  the  treaty  with  the 
Indians,  and  this  notwithstanding  the  place 
fa  which  it  was  found  and  seined  was  within 
■.state. 

In  Bates  v.  Clark,  OS  U.  8.  204,  208,  809, 
24  U  ed.  471-473,  the  court  said  that  In- 


dian lands  ceased,  without  any  further  act 
of  Congress,  to  be  Indian  country  after  the 
Indian  title  had  been  extinguished,  but  it 
took  care  to  add  the  qualifying  words,  "un- 
less, by  the  treaty  by  which  the  Indians  part- 
ed with  their  title,  or  by  soms  act  of  Con- 
gress, a  different  rale  was  made  applicable 
to  the  case."  Referring  to  the  treaty  in- 
volved In  the  case  of  the  43  Gallons  of  Whis- 
ky, the  court  further  said:  "When  this 
treaty  was  made,  in  1804,  the  land  ceded 
was  within  the  territorial  limits  of  the 
stats  of  Minnesota.  The  opinion  holds  that 
It  was  Indian  country  before  the  treaty,  and 
did  not  cease  to  be  so  when  the  treaty  was 
mads,  by  reason  of  the  special  clause  fa  (As  ft 
contrary  in  the  treaty,  though  within  fheg 
boundaries  •  of  a  ttate.  It  follows  from* 
this  that  all  the  country  described  by  the 
act  of  1834  as  Indian  country  remains  In- 
dian country  to  long  as  the  Indians  retain 
their  original  title  to  the  soil,  and  ceases  to 
be  Indian  country  whenever  they  lose  that 
title,  in  the  absence  of  any  different  provi- 
sion fry  treaty  or  ay  act  of  Oongreu."  See 
also  Ex  parte  Crow  Dog  (Ex  parte  Eang- 
Qi-Shun-Ca)  100  U.  8.  fiffo,  661,  27  L.  ed. 
1030,  1032,  S  Sup.  Ct  Rep.  300. 

Following  our  former  decisions,  we  ad- 
judge that  the  agreement  between  the  Unit- 
ed States  and  the  Nez  Perce  Indiana,  where- 
by the  Indian  lands  ceded,  retained,  and  al- 
lotted to  the  Nes  Perce  Indians  should  be 
subject  (not  without  limit  as  to  time,  but 
only  for  twenty-five  years)  to  any  Federal 
statutes  prohibiting  the  introduction  of  in- 
toxicants into  the  Indian  country,  was  not 
liable  to  objection  on  constitutional  grounds ; 
in  which  case  the  demurrer  to  the  Indict- 
ment was  properly  overruled,  and  the  plain- 
tiff in  error  rightfully  convicted. 

In  view  of  some  contentions  of  counsel 
and  of  certain  general  observations  in  the 
case  of  43  Gallons  of  Whisky,  above  cited, 
not  necessary  to  the  decision  of  that  case, 
but  upon  which  some  stress  has  been  laid. 
It  is  well  to  add  that  we  do  not  mean,  by 
anything  now  said,  to  indicate  what,  in  our 
judgment,  is  the  full  scope  of  the  treaty- 
making  power  of  Congress,  nor  how  far,  if 
at  all,  a  treaty  may  permanently  displace 
valid  state  laws  or  regulations.  We  go  no 
further  in  this  case  than  to  say  that  the  re- 
quirement, in  the  agreement  of  1803,  that 
the  Federal  liquor  statutes  protecting  the 
Indian  country  against  the  Introduction  of 
intoxicants  into  it  should,  for  the  limited 
period  of  twenty-five  years,  be  the  law  for 
the  lands  ceded  and  retained  by,  as  well  as 
the  lands  allotted  to,  the  Nez  Perce  Indians, 
was  a  valid  regulation,  based  upon  the 
treaty-making  power  of  the  United  States 
and  upon  the  power  of  Congress  to  regulate 
commerce  with  those  Indians,  and  was  not 
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inconsistent.  In  uj  substantial  mum,  with 
the  constitutional  principle  that  a  now 
state  come*  into  the  Union  upon  entire 
equality  with  tho  original  states.  The  judg- 
ment moat,  for  the  reaaona  stated,  ba  af- 
firmed. 

It  la  H  ordered. 


EDGAR  C.  CHAPMAN,  Receiver  of  the 
Woodbridge  Canal  &  Irrigation  Company, 
at  al. 

Receivers  — expenses  of  receivership  — 
liability  of  person  procuring  eppolnt- 

The  trustee  in  a  mortgage  of  the  property 
of  a  canal  and  irrigation  company,  who 
brings  a  suit  for  foreclosure  and  sale,  and 
obtains  the  appointment  of  a  receiver  to 
take  charge  ol  and  manage  the  property 
pendente  Ute,  does  not,  by  reason  of  such  ac- 
tion, become  personally  liable  for  money 
borrowed,  expenses  incurred,  and  certificate 
issued  by  tho  receiver  under  orders  of  the 


of  tha  salt  proved  insufficient  to  pay.* 


Argued  January  IS,  18,  1908.    Decided  Feb- 
ruary 24,    IMS. 


0" 


WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decree  which,  on 
a  second  appeal,  affirmed  a  decree  of  the  Cir- 
cuit Court  for  tha  Northern  District  of 
California,  holding  a  complainant  in  a  suit 
to  foreclose  a  mortgage  personally  respon- 
sible for  the  expenses  incurred  by  a  re- 
ceiver appointed  on  bis  motion,  which  the 
proceeds  of  the  sale  of  the  property  proved 
insufficient  to  pay.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  78  C.  C.  A.  896,  1*5 
Fed.  820. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Stanley  W.  Dealer  and  Edward 
B.  Whitney  for  petitioner. 

Mr.  Edgar  O.  Chapman  in  propria  per- 
*sona  for  respondents. 

*   *  Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  principal  question  in  this  case — now 
before  us  upon  writ  of  certiorari  for  the 
review  of  a  filial  order  of  the  circuit  court 
of  appeals  for  the  ninth  circuit — is  stated 
by  counsel  to  be  this:  Is  a  complainant 
who  has,  in  good  faith,  prosecuted  a  suit 
upon  a  good  cause  of  action,  and  upon  whose 
application  the  court  has  properly  appoint- 


ed a  receiver,  and  who  obtains  a  decree  fully 
establishing  his  rights,  nevertheless  per- 
sonally responsible  for  a  deficiency  caused 
by  tho  failure  of  the  property  which  is  the 
subject  of  the  suit  to  bring  enough  to  cover 
the  allowances  made  by  the  court  to  tha 
receiver  and  his  counsel,  and  the  expenses 
which  the  receiver,  without  special  request 
of  the  complainant  in  any  instance,  had  in- 

The  Woodbridge  Canal  &  Irrigation  Com- 
pany, a  corporation  of  California,  executed 
July  17th,  1801,  a  mortgage  conveying  all 
its  property  and  franchises  to  the  Atlantic 
Trust  Company,  a  New  York  corporation, 
in  trust  to  secure  certain  bonds,  with  in- 
terest coupons  attached,  issued  by  the  mort- 
gagor company  for  the  purpose  of  raising 
money  to  fully  complete  and  equip  its  canal 
and  headwords,  and  of  paying  its  indebted- 
ness then  existing  or  to  be  subsequently  in* 
curred.  The  bonds  were  made  payable  with 
interest  semiannually  at  the  office  of  tha 
trust  company  in  the  city  of  New  York. 

In  the  event  of  default  in  the  payment 
of  semiannual  interest  of  the  bonds  for  six 
months,  or  of  any  tax  or  assessment  for  tha 
same  period,  the  trustee  and  its  successors 
were  authorised,  on  the  written  request  of 
the  majority  of  the  holders  of  the  outstand- 
ing bonds,  or,  if  the  principal  of  the  bonds 
shall  be  due,  upon  the  request  of  the  hold- 
ers of  outstanding  bonds,  to  take  actual 
possession  of  the  mortgaged  property,  and,g 
by  themselves  or  agents,  hold,  use,  and  en-« 
joy'the  same,  and  from  time  to  time  make* 
repairs,  replacements,  alterations,  additions, 
and  improvements  as  fully  as  the  company 
might  have  done  before  such  entry,  and  re- 
ceive all  tolls,  income,  rent,  issues,  and 
profits  arising  from  the  property.  The 
trustee  and  its  successor  or  successors  were 
authorised,  on  such  default,  to  sail  the 
mortgaged  property  at  public  auction,  after 
at  least  two  months'  notice,  and  execute 
to  the  purchaser  or  purchasers  a  deed  in 
fee  simple,  or  otherwise,  for  all  the  right, 
title,  interest,  and  estate  reversionary  or  in 
possession  which  they  might  be  entitled  to 
receive,  have,  or  hold  of  the  company,  such 
sale  to  be  a  complete  bar  against  the  com- 
pany. Its  successors  or  assigns,  and  all  per- 
sons claiming  from  or  under  it. 

The  mortgage  made  provision  as  to  the 
disposal  of  moneys  received  from  toils,  in* 
come,  profits,  etc,  and  provided  that,  "noth- 
ing herein  shall  be  construed  aa  limiting 
the  right  of  the  trustee  to  apply  to  any 
competent  court  for  a  decree  of  foreclosure 
and  sale  under  this  indenture,  or  for  the 
usual  relief  in  such  proceedings,  and  the 
said  trustee,  or  its  successor,  may,  in  Its 
discretion,  so  proceed." 

Tha  Canal  4  Irrigation  Company,  har- 


*  tn  point,  see  OenL  Dl*.  ™L  a.  Heostvers,  H  Ms,  IN,  M 
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lag  mad*  default  In  tbe  payment  of  the 
principal  and  Interest  due  on  its  bondi,  its 
board  of  director*,  by  formal  action,  recog- 
nized their  Inability  to  meet  Its  obligations, 
and  requested  the  trustee  to  bring  the  pres- 
ent suit  for  the  foreclosure  of  the  mort- 
gage, and  enforce  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds.  Tbe  bring- 
ing of  the  suit  was  also  in  conformity  with 
the  written  request  of  the  owners  and  hold- 
ers of  fifty-Are  of  the  outstanding  bonds, 
who  expressed  their  election  and  option  that 
the  principal  of  the  bonds  should  forthwith 
become  due  and  payable. 

The    bill    filed    by    the    trust    company 
prayed:     1.  That  a  receiver  be  appointed  to 
take  charge  of  the  mortgaged  property  and 
to  maintain  and  operate  the  canals  pend- 
ing the  suit  and  until  sale  under  a  judg- 
-  meut  of  foreclosure.     2.  That  the  court  as- 
g  certain  the  number  and  amount  of  outetand- 
*  lag  bonds,  Ax*  tbe  compensation  of  tbe  re- 
ceiver and  his  attorney,  and  that  the  plain- 
tiff   have    Judgment    against    the    Canal    k 
Irrigation   Company,   for  the  amount  due 
for    principal    and    interest   on    the    bonds, 
and    for    attorney's    fee,    trustee's    oommls- 
.    sions,  costs,  and  expenses  of  the  suit.     S. 
That    the   mortgaged    property    be    sold    at 
public  anetion,  and  that  out  of  the  pro- 
ceeds  the  expenses  of  sale,  costs  of  suit, 
trustee's  commissions,  and  counsel  fees  be 
paid,  the  balance  to  be  applied  in  payment 
of  outstanding  bonds. 

The  court,  on  motion  of  the  trust  com- 
pany, the  Canal  ft  Irrigation  Company  ap- 
pearing and  consenting  thereunto,  appoint- 
ed E.  C.  Chapman  receiver  of  the  mort- 
gaged property,  with  authority  to  take  pos- 
session of  it.  The  receiver  was  empowered 
by  tbe  order  of  court  to  continue  the 
operation  of  the  main  and  branch  canals  of 
the  mortgagor  company  in  the  usual  and 
ordinary  way  as  the  same  were  then  oper- 
ated, discharging,  so  far  as  practicable,  con- 
tracts for  water  supplies  entered  into  by 
the  company,  collecting  rents,  tolls,  moneys 
payable  under  water  contracts,  keeping  the 
property  In  good  condition  and  repair,  em- 
ploying needful  agents  and  servants  at 
such  compensation  as  he  deemed  reason- 
able, paying  for  needful  labor,  supplies, 
and  materials  as  might  seem  to  him  to  be 
necessary  and  proper  in  the  exercise  of  a 
sound  discretion,  "with  leave  to  apply  to 
the  court  from  time  to  time,  as  he  may  be 
advised,  for  instructions  in  the  premises." 
"He  shall,"  the  order  proceeded,  "do  what- 
ever may  be  needful  to  preserve  and  main- 
tain the  corporate  franchises  of  said  de- 
fendant corporation  and  its  rights  to  the 
ass  of  the  water  and  all  its  property,  until 
final  judgment  in  this  action,  and  to  defray 
the  necessary  and  proper  expenses  Incident 


thereto."    The  above  order  was  mads  C 
ber  3d,  1894. 

In  the  progress  of  the  cause 
upon  his  own  motion,  and  not,  so  far  as 
the  record  shows,  by  direction  of  the  plain- 
tiff, applied  to  the  court  and  obtained  its 
authority  to  borrow  money  and  issue  cer- 
tificates, which  were  used  by  him  in  the 
operation  of  the  property,  paying  debts,  b 
etc.  g 

*  Certain  parties  were  permitted  to  inter-* 
vene,  and  the  litigation  lingered  until  Sep- 
tember 18th,  1897,  when  a  decree  of  fore- 
closure and  sale  was  entered,  nearly  three 
years  after  the  receiver  was  appointed. 
There  was  great  difficulty  in  effecting  a  sale, 
partly  because  of  the  washing  away  of  a 
dam.  Finally,  a  bid  of  $21,000  by  one 
Thompson,  acting  on  behalf  of  the  receiver 
and  his  attorneys,  was  accepted.  That 
amount  was  just  enough  to  cover  the  fees 
of  the  receiver  and  his  counsel  and  the  ex- 
penses of  the  sale,  and  to  make  a  small  pro 
rata  payment  on  the  accrued  interest  on 
receiver'*  certificates.  This  left  unpaid  all 
other  expenses  and  certificates  of  the  re- 
ceiver. The  sale  was  confirmed  August  15th, 
1898,  and  the  commissioner  was  directed  to 
deliver  a  deed  for  tbe  property. 

The  order  confirming  the  sale  directed  the 
clerk  of  the  court  to  report  the  balance  re- 
maining unpaid  on  account  of  the  fees  of 
officers  or  appointees  of  the  court,  or  of 
advances  made  by  them,  and  on  account  ol 
receiver's  certificates,  time  checks,  or  other 
expenses  of  the  receiver's  administration. 
Tho  order  also  directed  the  receiver  to  ren- 
der an  account  of  his  receipts,  disburse- 
ments, and  expenses  In  the  management  and 
care  of  the  property  between  the  date  of 
tbe  decree  of  foreclosure  and  the  data  of 
the  sale  and  transfer  of  possession. 

The  clerk  made  the  required  report,  from 
which  it  appeared  that  the  proceeds  of  sale, 
(21,000,  were  absorbed  by  these  claims: 
Compensation  of  receiver,  $9,000;  receiver's 
attorneys  $9,000,  and  fees  of  commissioner, 
master,  advertising,  etc.,  $3,000.  He  fur- 
ther reported  that  of  the  amounts  found 
due  by  the  decree  of  foreclosure  of  Septem- 
ber 18th,  18S7,  there  remained  unpaid,  on 
the  following  accounts,  these  sums:  Re- 
ceiver's certificates,  $18,292.47;  receiver, 
for  advance  made  by  him,  care,  and  manage- 
ment of  property,  $3,108.72;  time  checks  is- 
sued by  receiver,  $5,728.89;  work  done  for 
receiver,  $2,269.85;  expenses  of  operating 
canal  system,  $8,728.64;  other  sums,  $13,- 
723.48;  total,  $42,848.98. 

On  the   3d  of  August,   1899,   nearly  five* 
years  after  the  appointment  of  the  reoeiver.n 
he   filed   his   final  report  and 'petition,   In* 
which  he  prayed  that  the  balance  due  him 
on  account  of  his  receipts  and  disbursements 
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after  the  making  of  the  decree,  alto  th* 
balance  due  to  Ms  employees  after  the  mak- 
ing of  the  report  upon  which  the  decree  was 
based,  and  the  compensation  to  be  allowed 
to  him  and  his  counsel  since  the  date  of 
the  decree,  be  fixed  and  established  by  the 
court,  and  judgment  entered  "against  the 
plaintiff  In  this  cause  for  the  full  amount 
of  the  deficiency  hereinbefore  stated,  with 
the  sum  so  allowed  for  services  and  ex- 
penses since  the  date  of  said  decree,  and 
that  the  proper  process  of  court  be  issued 
for  the  collection  thereof  from  plaintiff,  and 
that,  when  collected,  the  same  be  paid  into 
court,  to  be  by  the  court  disbursed  to  the 
Several  persons  entitled  thereto." 

The  petition  alleged  that  the  Canal  ft 
Irrigation  Company  was  insolvent  and  un- 
able to  respond  to  any  judgment  for  de- 
ficiency that  had  been  or  might  be  entered 
in  the  cause.  Upon  this  report  and  peti- 
tion being  filed,  the  circuit  court  ordered 
the  trust  company  to  show  cause  why  the 
amount  due  the  receiver  and  hia  employees 
should  not  be  settled  and  allowed,  and  why 
judgment  for  such  deficiency  should  not, 
when  ascertained,  be  entered  against  that 
company  and  it  be  required  to  pay  the  same 
Into  court. 

The  trust  company  appeared  and  de- 
murred to  the  receiver's  report  and  motion 
for  Judgment  against  it  The  circuit  court, 
after  hearing,  sustained  the  demurrer  and 
discharged  the  rule  to  show  cause.  Upop 
appeal  to  the  circuit  court  of  appeals  the 
order  of  the  circuit  court  was  reversed,  the 
former  court  being  of  opinion  that  the  trust 
company  was  liable  to  a  personal  judgment 
for   the    alleged    deficiency.     Chapman    v. 


Atlantic  Trust  Co.  66  C.  C.  A.  01,  119  Fed. 
267. 

The  grounds  upon  which  the  circuit  court 
and  the  circuit  court  of  appeals,  respective-o 
by,  proceeded,  appear  in  the  margin. t  £ 

•  Upon  the  return  of  the  case  to  the  cir-* 
cu.it  court  the  trust  company  filed  it*  an- 
swer to  the  receiver's  petition,  and  the. 
cause  was  submitted,  by  consent,  a*  uponfj 
bill  and  answer,  on*the  issues  joined  by  the* 
receiver's  final  report  and  petition  and  the 
answer  of  the  trust  company.  In  conform- 
ity with  the  opinion  of  the  circuit  court 
of  appeals,  the  circuit  court  gave  personal 
judgment  against  that  company  for  $36,- 
207. 67,  as  the  amount  due  the  receiver. 
That  judgment  was  affirmed  by  the  circuit 
court  of  appeals.  Atlantic  Trust  Co.  v. 
Chapman,  79  C.  C.  A.  396,  145  Fed.  820. 

We  are  of  opinion  that  the  court  of  ap- 
peals erred  in  holding  that  the  trust  com- 
pany was  liable  for  the  deficiency  found  to 
exist.  Ho  such  liability  could  arise  from 
the  simple  fact  that  it  was  on  plaintiff's 
motion  that  a  receiver  was  appointed  to 
take  charge  of  the  property  pending  the  liti- 
gation. The  motion  for  a  receiver  was  to 
the  end  that  the  property  might  be  cared 
for  and  preserved  for  all  who  had  or  might 
have  an  interest  in  the  proceeds  of  its  sale. 
The  circumstances  seemed  to  have  justified 
the  motion,  but  whether  a  receiver  should 
have  been  appointed  or  not  was  in  the  sound 
discretion  of  the  court.  Immediately  upon 
such  appointment  and  after  the  qualifica- 
tion of  the  receiver,  the  property  passed  into 
the  custody  of  the  law,  and  thenceforward 
its  administration  was  wholly  under  the 
control  of  the  court  by  its  officer  or  creature, 
the  receiver.    In  Booth  v.  Clark,  17  How. 


ICircuit  court — Judge  Morrow:  "I  am 
of  the  opinion  that  provisions  should  have 
been  made  when  this  suit  was  commenced, 
or  at  tbe  time  when  the  receiver  was  ap- 

Sinted,  for  the  payment  of  or  security  for 
i  amount  of  his  expenses,  and  for  tbe  re- 
demption of  whatever  certificates  might  be 
issued  by  him,  in  the  event  that  the  pro- 
ceeds of  the  sale  of  the  property  should 
prove  insufficient.  But  such  provision  was 
not  made  at  the  time  by  the  court,  and  I 
am  of  the  opinion  that  the  court  is  with- 
out authority  to  do  so  now.  In  Farmers* 
Loan  Co.  v.  Oregon  P.  R.  Co.  31  Or.  237, 
38  L.R.A.  424,  65  Am.  St.  Rep.  622,  48 
Pac  706,  this  question  was  fully  considered, 
and  the  views  there  expressed  are  in  ac- 
cord with  my  opinion  in  the  present  case.'' 
Circuit  court  of  appeals—Judge  Ross: 
"Those  who  render  services  in  and  about 
the  receivership  are  justly  entitled  to  be 
paid  the  fair  value  of  such  services,  and 
when  the  issuance  of  receiver's  certificates 
becomes  necessary  for  the  proper  preserva- 
tion of  the  property,  and  such  certificates 
are  authorised  by  the  court  to  be  issued  by 


the  receiver  for  money  to  be  used  for  such 
purposes,  those  who  buy  the  obligations 
are  entitled  to  have  them  paid.  Howl  In 
cases  like  the  present,  out  of  the  property 
or  its  proceeds,  certainly.  No  one,  we  ap- 
prehend, will  question  that.  But  the  prop- 
erty having  been  sold  for  but  a  trifle  mors 
than  the  amount  theretofore  allowed  the 
receiver  and  his  attorney  for  their  services 
in  and  about  the  receivership,  and  they 
credited  with  such  allowance  on  their  bid, 
who  is  to  suffer  I  The  complainant,  at 
whose  Instance  the  receiver  was  appointed, 
or  those  who,  reiving  upon  his  acts,  based 
upon  the  authority  and  sanction  of  the 
court,  invested  their  money  and  rendered 
their  services  In  and  about  the  operation 
and  preservation  of  the  property!  It  is  not 
difficult  to  determine  on  which  side  of  this 
question  are  the  equities.  With  due  defer- 
ence we  are  unable  to  see  any  force  in  the 
suggestion  of  the  supreme  court  of  Oregon 
in  the  case  cited  that,  as  the  complainant 
In  such  a  suit  has  no  control  over  the  re- 
ceiver, If  he  be  held  liable  for  tbe  expense* 
of  the  receivership,   in  tbe  event  tbe  prop- 
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822,  SSI,  IS  L.  ed.  164,  107,  It  m  ■ 
"A  receiver  ii  an  indifferent  person  be- 
tween parties,  appointed  by  the  eourt  to 
^  receive  the  rents,  issues,  or  profit*  of  land, 
*jj  or  other  thing  in  question  In  this  eourt, 
*  pending  the  suit,  where*  it  does  not  I 
reasonable  to  the  court  that  either  party 
should  do  it.  Wyatt,  Practical  Keg.  306. 
He  ia  an  officer  of  the  court;  his  appoint- 
ment is  provisional.  He  is  appointed  in 
behalf  of  all  parties,  and  not  of  the  < 
plainant  or  of  the  defendant  only.  He  la 
appointed  for  the  benefit  of  all  parties  who 
■nay  establish  rights  In  the  cause.  The 
money  in  his  hands  is  in  oustodia  legit  for 
whoever  can  make  out  a  title  to  it.  Delany 
T.  Mansfield,  1  Hogan  (It.)  234.  It  is  the 
■court  itself  which  has  the  care  of  the  prop- 
erty in  dispute.  The  receiver  is  but  the 
creature  of  tho  court;  he  has  no  powers  ex- 
cept such  as  are  conferred  upon  him  by  the 
order  of  Us  appointment  and  the  course 
and  practice  of  the  court.  Yerplanck  v. 
Mercantile  Ins.  Co.  2  Paige,  452."  In  Por- 
ter v.  Babin,  149  TJ.  a  473,  479,  37  h.  ed. 
SIS,  818,  13  Sup.  Ct.  Sep.  1008,  1010,  the 
-court  said:  "When  a  court  exercising 
jurisdiction  in  equity  appoints  a  receiver 
of  all  the  property  of  a  corporation,  the 
eourt  assumes  the  administration  of  the 
estate;  the  possession  of  the  receiver  is  the 
possession  of  the  court;  and  the  court  it- 
self holds  and  administers  the  estate, 
through  the  receiver  as  its  officer,  for  the 
benefit  of  those  whom  the  court  shall  ulti- 
mately adjudge  to  be  entitled  to  it," — citing 
Wlswall  v.  Sampson,  14  How.  62,  00,  14  L. 
cd.  322,  328;  Peale  v.  Phlpps,  14  How.  368, 
S74,  14  L.  ed.  459,  401;  Booth  T.  Clark,  17 
How.  S22,  331,  16  L.  ed.  104,  167;  Union 

erty  prove  insufficient  to  pay  them,  ha  may 
be  bankrupted.  At  the  same  time  it  is  con- 
ceded by  that  learned  court  that  where  it 
appears  probable  that  the  property  will 
prove  insufficient,  the  court  may  require, 
as  a  condition  to  the  appointment  of  a 
receiver,  a  guaranty  of  the  payment  of  the 
expenses  of  such  officer,  and  a  like  guaranty 
subsequently,  on  pain  of  the  discharge  of 
tho  receiver,  when  it  becomes  evident  that 
the  property  will  prove  Insufficient  to  pay 
the  expenses.  The  theory  of  this  manifest- 
ly is,  that  in  these  two  instances  the  com- 
plainant can  inform  himself  of  the  probable 
outcome  of  the  property,  and  If  he  be  not 
willing  to  give  the  guaranty  he  will  not  se- 
cure the  appointment  of  a  receiver  in  the 
one  instance,  or  his  continuance  In  office  In 
the  other.  Bnt  why  should  he  not  be  re- 
quired to  Inform  himself,  also,  when  no  such 
condition  is  imposed  by  the  court!  Pre- 
cisely the  same  opportunity  on  complainant's 
Eart,  and  precisely  the  same  duty  to  inform 
imself  in  that  respect,  exists  iu  the  absence 
of  the  requirement  of  the  guaranty  men- 
tioned.    The  complainant,  whose  lien  upon 


Nat.  Bank  v.  Bank  of  Kansas  City,  ISA  U. 
S.  223,  34  L.  ed.  841,  10  Sup.  Ct,  Rep.  1018; 
Thompson  v.  Phenix  Ins.  Co.  130  U.  S.  287, 
297,  84  L.  ed.  409,  413,  10  Sup.  Ct.  Rep. 
1019.  Ought  the  receiver,  in  this  case,  to 
have  been  authorized  to  burden  the  prop- 
erty with  indebtedness  on  account  of  money 
borowed  or  on  account  of  certificates  which 
should  become  a  first  lienf  Ought  some 
limit  have  been  put  on  expenses  of  that 
kind  T  These  ware  matters  to  be  determined 
by  the  court,  in  the  light  of  all  the  circum- 
stances. It  was  for  the  court  to  say  wheth- 
er the  Canal  &  Irrigation  Company  should 
be  kept  on  its  feet  by  moneys  borrowed  or 
obtained,  under  its  orders,  by  the  receiver. 
The  wishes  of  the  parties  could  not  control 
as  to  such  matters.  Indeed,  they  need  not 
in  strictness  have  been  consulted  as  to  what 
should  be  done  from  time  to  time  In  the 
management  of  the  property.  If  the  el  tun- « 
tion  was  such  as  to  render  it  uncertain  org 
doubtful  whether  the  property* would  ulti- 
mately bring,  at  a  sale,  enough  to  meet  the 
expense  incurred  In  connection  with  its 
management,  the  court  might  well  have  de- 
clined to  permit  its  receiver  to  issue  cer- 
tificates or  to  borrow  any  money  on  the 
property  as  security  for  its  payment.  So, 
if  the  condition  and  apparent  prospects  of 
the  property  made  such  a  course  proper,  the 
court,  in  the  exercise  of  a  sound  judicial 
discretion,  and  looking  to  the  interests  of 
all  who  might  be  affected  by  its  action, 
could,  at  the  outset,  have  made  it  a  condi- 
tion of  the  appointment  of  a  receiver  that 
the  plaintiff  and  those  whom  it  represented 
should  be  liable  for  any  deficiency  in  the 
funds  required  for  the  expenses  of  the  re- 
ceivership; or  it  might  have  made  it  a  con- 

the  property  it  is  sought  to  foreclose,  in 
the  nature  of  things  must  and  should  be 
held  to  have  much  better  information  re- 
garding the  value  of  the  property  and  its 
probable  outcome  than  the  court.  Indeed, 
it  is  not  easy  to  see  how  the  court  can  he 
properly  expected  to  know  anything  about 
it.  The  appointment  of  a  receiver,  If  made 
at  all,  is  usually  made  at  the  request  of 
the  complainant,— occasionally,  as  in  the 
case  at  bar,  with  the  consent  of  the  defend- 
ant. If  the  complainant  was  not  willing  to 
pay  the  expenses  of  the  receivership  it 
asked  for,  in  the  event  of  the  insufficiency 
of  the  property  to  do  so,  it  should  not  have 
asked  the  court  to  make  the  appointment, 
incur  the  liabilities,  and  pledge  its  faith  to 
their  payment.  It  was  the  duty  of  the 
complainant  to  keep  Informed  in  respect  to 
the  progress  of  the  receivership,  the  prop- 
erty,  and  its  probable  outcome,  and  when- 
ever it  became  unwilling  to  further  stand 
good  for  any  deficiency,  to  ask  the  court  to 
bring  to  an  end  the  business  it  undertook 
and  was  conducting  on  complainant's  peti- 
tion."    [08  C.  C.  A.  72,  119  Fed.  208.J 
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dltlon  of  any  order  authorizing  receiver's 
certificate*  or  the  borrowing  of  money,  that 
the  plaintiff,  or  those  whom  it  represented, 
should  make  good  any  deficiency  that  might 
be  disclosed  after  applying  the  proceeds  of 
the  lale  according  to  the  right*  of  parties, 
fitill  further,  the  court — if  it  had  been  prop- 
er, under  all  the  circumstances,  to  pursue 
such  a  courts — could  have  refused  to  oper- 
ate the  canals  In  question  at  all,  and  re- 
quired the  parties  to  proceed  to  a  final  de- 
cree of  foreclosure  and  sale  at  the  earliest 
practicable  moment.  But  none  of  these 
things  were  done.  Under  the  responsibility 
Imposed  upon  it  by  law,  the  court  deter- 
mined to  carry  on  the  business  of  the  Canal 
&  Irrigation  Company  for  a  time;  and, 
der  the  same  responsibility,  it  authorised 
the  receiver  to  borrow  money,  issue  re- 
ceiver's certificates,  and  incur  expenses, 
without  any  security  for  indebtedness  in- 
curred in  this  way,  except  the  property  or 
the  fund  In  the  control  of  the  court,  and 
the  good  faith,  discretion,  and  care  of  tho 
court  in  its  administration.  No  other  se- 
curity seems  to  have  been  contemplated  by 
the  court  or  the  receiver  or  any  party  to 
the  cause.  No  hint  or  warning  was  given, 
in  the  progress  of  the  cause,  that  the  ab- 
sent trustee  was  to  be  liable  in  the  event 
that  the  property  or  fund  under  the 
trol  of  the  court  proved  insufficient  to  meet 
the  expenses  of  tho  receivership.  The  trust 
g  company,  it  is  true,  invoked  the  jurisdic- 
tion of  the  court  by  bringing  this  suit  for 
foreclosure  and  sale  and'making  a  motion 
for  the  appointment  of  a  receiver  to  hold 
and  manage  the  property  pendente  lite. 
That,  surely,  the  trust  company  had  the 
right  to  do,  but  it  did  not  thereby  make  it- 
self ultimately  liable  for  money  borrowed 
and  receiver's  certificates  issued  by  order 
of  the  court.  The  one  person  who  was 
a  position  to  inform  the  court  from  time 
time  of  the  condition  and  probable  value  of 
the  property,  and  of  what  was  or  what 
seemed  to  be  necessary  in  order  to  preserve 
it  for  the  parties  interested  in  ft,  was  its 
officer  and  representative,  the  receiver.  It 
was  at  his  instance  and  because  of  his  re- 
port of  the  condition  and  needs  of  the  prop- 
erty, that  money  was  borrowed  and  cer- 
tificates issued  In  order  that  expenses  In- 
curred In  the  administration  of  the  prop- 
erty might  be  met.  To  hold  the  trust  com- 
pany liable  for  Indebtedness  thus  created 
would  be  most  Inequitable,  and  would  not, 
we  think,  be  in  accord  with  sound  prin- 
ciple 

It  is  true  that  case*  are  cited  in  which 
the  parly  bringing  a  suit  In  which  a  re- 
ceiver Is  appointed  has  been  held  liable  for 
expenses  Incurred  by  the  receiver  in  excess 
of  the  proceeds  arising  from  the  sale  of  the 


property.  But  In  most,  if  not  in  all,  ot 
those  cases,  the  circumstances  were  pecul- 
iar and  were  such  as  to  make  it  right  and 
equitable,  in  the  opinion  of  the  court,  that 
that  should  be  done.  As,  for  Instance,  in 
Ephraim  v.  Pacific  Bank,  ISO  Cal.  6S9,  592, 
62  Pac  177,  178,  In  which  arose  a  ques- 
tion as  to  the  party  to  whom  a  receiver 
should  look  for  reimbursement  or  payment 
of  his  expenses,  the  court  recognized  the 
fact  that  the  general  rule  that  the  com- 
pensation of  a  receiver  was  a  charge  upon 
the  fund  in  his  hands  did  not  apply  with- 
out qualification  to  every  case,  and  said: 
"If  he  [the  receiver]  has  taken  property 
Into  his  custody  under  an  irregular,  unau- 
thorised appointment,  he  must  look  for  his 
compensation  to  the  parties  at  whose  in- 
stance he  was  appointed;  and  the  same  rule 
applies  If  the  property  of  which  he  take* 
possession  Is  determined  to  belong  to  per- 
sons who  are  not  parties  to  the  action,  and 
is  taken  from  bis  possession  by  paramount? 
authority.  As  to  such  property  his  ap-« 
pointment  as  receiver  wa**unauthorized  and 
conferred  upon  him  no  right  to  charge  ft 
with  any  expenses."  In  Farmers  Nat.  Bank 
v.  Backus,  74  Minn.  264,  77  N.  W.  142.  the 
supreme  court  of  Minnesota  said:  "The 
second  proposition  is  that,  a  receiver  being 
an  officer  of  the  court,  subject  to  its  con- 
trol, and  not  to  that  of  the  party  asking 
for  his  appointment,  his  fees  and  expenses 
are  chargeable  solely  against  the  fund  which 
comes  into  his  hand*  a*  receiver.  The  par- 
tie*  to  the  action  are  not  personally  liable 
therefor,  unless  they  have  given  a  bond  or 
other  contract  to  pay  them  as  a  condition 
of  the  appointment  or  continuance  of  the 
receiver.  This  may  be  conceded  to  be  cor- 
rect a*  a  general  rule,  but  there  are  cases 
where  the  court  will,  if  the  fund  in  court 
be  insufficient  to  give  the  receiver  reason- 
able compensation  and  indemnity,  require 
the  parties  at  whose  instance  be  is  placed 
in  possession  of  the  property  to  pay  him. 
Johnson  v.  Garrett,  23  Minn.  56S ;  Knicker- 
bocker *.  McKlndley  Coal  &  Min.  Co-  67 
111.  App.  203;  High,  Receiver*,  I  796.  The 
special  facts  of  this  case  fully  justify  the 
order  of  the  trial  court.  It  Is  not  a  case 
where  the  party  asking  for  the  appointment 
of  a  receiver  is  required  to  pay  the  receiver'* 
charge*  without  having  received  any  benefit 
from  the  receivership.  It  1*  a  case  where 
the  benefits  so  received  were  more  than 
five  times  as  great  as  the  amount  required 
to  be  paid.  .  .  ,  The  order  of  the  court 
requiring  the  appellant  to  pay  the  receiver 
is,  in  effect,  the  enforcement  of  the  receiver** 
equitable  right  to  be  paid  from  a  fund  grow- 
inj*  out  of  the  receivership."  In  Cutter  v. 
Pollock,  7  N.  D.  631,  634,  76  N.  W.  235, 
237,  the  supreme  court  of  North  Dakota, 
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speaking  by  It*  chief  justice,  said:  "We 
do  not  believe  that  any  case  can  be  found 
to  uphold  the  palpably  unjust  role  that  one 
who  is  shown  to  hare  had  no  right  to  main- 
tain the  action,  and  no  interest  whatever 
in  the  property  which  ha  claims,  can  re- 
quire that  the  defendant,  who  has  paid  out 
of  bis  own  pocket  the  expenses  of  a  receiver- 
ship, shall  not  call  npon  him  (the  plaintiff 
in  the  action)  for  reimbursement."  See 
High,  Receivers,  3d  ed.  f  796;  Beach,  Re- 
tt ceivers,  S  774. 

n  The  above  cases  relied  upon  in  the  cir- 
*  cult  court  of  appeal* — and  others  of  like 
kind  could  be  cited — proceeded  upon  their 
special  facts.  They  do  not,  in  our  judg- 
ment, authorize  the  order  made  by  that 
court,  although  they  tend  to  support  the 
rule  that  cases  may  arise  In  which,  because 
of  their  special  circumstances,  it  is  equita- 
ble to  require  the  parties,  at  whose  in- 
stance a  receiver  of  property  was  appoint- 
ed, to  meet  the  expenses  of  the  receivership, 
when  the  fund  in  court  is  ascertained  to 
be  insufficient  for  that  purpose.  Here,  It 
is  not  asserted  that  the  plaintiff  trustee 
was  not  in  the  exercise  of  his  strict  rights 
when  bringing  a  suit  for  foreclosure  and 
■ale  and  asking  that  the  property  be  put 
in  possession  of  a  receiver.  It  gave  no  as- 
surances a*  to  the  probable  value  of  the 
property  or  of  the  profits  to  arise  from  its 
management.  It  misled  no  one  who  loaned 
money  to  the  receiver,  or  who  purchased 
the  certificates.  It  acted  as  an  ordinary 
litigant,  submitting  to  the  action  of  the 
court  in  all  particulars.  We  do  not  think 
that  the  mere  insufficiency  of  the  property 
or  fund  to  meet  the  expenses  of  a  receiver- 
ship entitled  the  receiver  to  hold  the  plain- 
tiff in  the  suit  personally  liable,  if  all  that 
could  be  said  was  that  he  instituted  the 
suit  and  moved  for  the  appointment  of  the 
receiver  to  take  charge  of  the  property  and 
maintain  and  operate  it  pending  the  suit 
A  receiver,  as  soon  as  ho  is  appointed  and 
qualifies,  comes,  as  we  have  said,  under  the 
sole  direction  of  the  court.  The  contracts 
he  makes  or  the  engagements  into  which 
he  enters,  from  time  to  time,  under  the  or- 
der of  the  court,  are,  in  a  substantial  sense, 
the  contracts  and  engagements  of  the  court. 
The  liabilities  which  he  incurs  are  liabili- 
ties chargeable  upon  the  property  under 
the  control  and  in  the  possession  of  the 
court,  end  not  liabilities  of  the  parties. 
They  have  no  authority  over  him  and  can- 
not control  his  acts. 

When  neither  the  order  appointing  a  re- 
ceiver nor  the  order  authorizing  him  to 
borrow  money  and  issue  certificates  were 
conditioned  upon  the  plaintiff's  (in  a  suit 
for  foreclosure  and  sale)  being  liable  for 
the  expenses  of  the  receivership,  and  when 
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no  special  circumstance*  appear  whleh,*> 
upon  equitable  principles,  would  authorise  S 
the  court  to  flx  liability  upon  the*  plain-" 
tiff  for  such  expenses,  the  general  rule 
should  be  applied  which  makes  such  ex- 
penses a  charge  upon  the  property  or  fund 
under  the  control  of  the  court,  without  any 
personal  liability  therefor  upon  the  part 
of  the  plaintiff,  who  Invoked  the  jurisdic- 
tion of  the  court.  The  mere  Inadequacy  of 
the  property  or  fund  to  meet  such  expenses) 
constitutes  In  Itself  no  reason  why  lia- 
bility should  be  fastened  upon  the  plaintiff, 
who  has  been  guilty  of  no  irregularity,  and 
who,  so  far  from  seeking  any  Improper  ad* 
vantage,  has  succeeded  in  his  suit  by  ob- 
taining the  relief  naked, — namely,  a  decree 
of  foreclosure  and  sale. 

The  consideration*  which.  In  our  judg- 
ment, should  control  In  cases  like  this,  are 
well  stated  by  the  supreme  court  of  Oregon 
in  the  above  case  of  Farmers'  Loan  Co.  v. 
Oregon  P.  R.  Co.  31  Or.  237,  38  L.R.A.  424, 
66  Am.  St.  Rep.  822,  48  Pac.  70S.  That, 
it  Is  true,  was  the  case  of  a  railroad  re- 
ceivership, but  what  is  said  is  equally  ap- 
plicable to  other  quasi-public  corporations 
having  public  duties  to  perform,  a*  in  the 
case  of  water  and  irrigation  companies. 
The  particular  question  in  that  case  was 
whether  the  plaintiff  in  a  suit  brought  to 
foreclose  a  railroad  mortgage  could  be  held 
liable  for  the  wages  of  employees  of  the 
receiver,  who  had  no  funds  with  which  to 
pay  them,  having  exhausted  his  power  to 
float  receiver's  certificates.  After  observing 
that  the  plaintiff  at  whose  instance  a  re- 
ceiver i*  appointed  thereby  consents  to  the 
absolute  control  and  management  of  the 
mortgaged  property  by  the  court  and  its 
agents,  and  to  the  priority  of  claims  for 
the  expenses  incurred  in  its  operation  and 
management,  and  after  declaring  that  it 
was  not  perceived  upon  what  ground  It 
could  be  claimed  that,  because  the  expenses 
of  the  receivership  were  allowed,  without 
any  fault  of  his,  to  exceed  the  value  of  the 
mortgaged  property,  thus  entirely  destroy- 
ing his  security,  he  must,  In  addition  to 
the  loss  of  his  debt,  be  compelled  to  make 
good  the  deficit,  unless  the  order  of  ap- 
pointment was  made  upon  that  condition, 
the  court  in  that  case  proceeded  to  say  that 
the  plaintiff  "has  no  control  over  the  acta 
of  the  receiver,  and  If,  without  his  consent, 
he  is  to  be  held  responsible  therefor,  he  is*- 
liable  to  absolute  bankruptcy  and  ruin,  5 
Such  a' rule  would  render  the  plaintiff's" 
position  so  uncertain  and  precarious  as 
practically  to  preclude  him  from  any  pro- 
tection whatever  through  the  appointment 
of  a  receiver  pending  the  foreclosure  suit. 
But  the  inquiry  is  made,  'shall  not  a  rail- 
road mortgagee  who  applies  for  and  obtains 
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the  appointment  of  a  receiver,  with 
thority  to  operate  the  road,  be  held 
sponsible  for  the  liabilities  incurred  by  a 
officer  when  they  cannot  be  made  out  of  the 
property  itself!'  We  think  not,  unless 
such  responsibility  was  imposed  as  a  con- 
dition to  the  appointment  or  the  continu- 
ance of  the  receiver  in  office.  The  appoint- 
ment of  a  receiver  in  a  suit  to  foreclose  a 
railroad  mortgage  is  not  a  matter  of  strict 
right,  but  rests  in  the  sound  judicial  discre- 
tion of  the  court;  and  it  may,  as  a  condi- 
tion to  issuing  the  necessary  order,  impose 
■itch  terms  as  may,  under  the  circum- 
stances of  the  particular  case,  appear  to 
be  reasonable,  and,  if  not  acceded  to,  may 
refuse  to  make  the  order.  30  Am.  L.  Rev. 
161;  Fosdick  v.  Schall,  99  U.  8.  235,  25  L. 
ed.  3S9.  If,  therefore,  upon  an  application 
for  the  appointment  of  a  railroad  receiver, 
it  appears  probable  that  the  income  and 
corpus  will  prove  insufficient  to  pay  the  ex- 
penses and  liabilities  thereof,  we  have  no 
doubt  that  the  court  may  require  of  the 
plaintiff,  as  a  condition  to  such  appointment, 
a  guaranty  of  the  payment  of  the  expenses 
of  such  officer.  And  if,  at  any  time  after 
the  appointment  has  been  made,  it  become 
apparent  to  the  court  that  it  will  be  un- 
able to  pay  and  discharge  the  present  or 
future  liabilities  incurred  by  Its  executive 
officer  and  manager,  it  should  refuse  to 
continue  the  operation  of  the  road  under 
the  receiver,  unless  its  expenses  are  guar- 
anteed. No  court  is  bound  or  ought  to  en- 
gage or  continue  in  the  operation  of  a  rail- 
road or  any  other  enterprise  without  the 
ability  to  promptly  discharge  Its  obliga- 
tions, and,  unless  it  can  do  so,  it  should 
keep  out  or  immediately  go  out  of  the  busi- 
ness. But,  unless  such  terms  are  Imposed 
as  a  condition  of  the  appointment  or  con- 
tinuation In  office  of  the  receiver,  his  em- 
ployees must  look  to  the  property  in  the 
custody  of  the  court  and  its  Income  for 
«  their  compensation.  They  have  no  claim 
n  whatever  on  any  of  the  parties  to  the  litiga- 
*  tlon.  They*are  the  employees  and  servants 
of  the  court,  and  not  of  the  parties.  Their 
wages  are  in  no  sense  costs  of  the  litiga- 
tion; and,  although  Incurred  during  the 
progress  of  the  suit,  they  are  not  incurred 
in  the  suit  They  are  neither  expenses  of 
the  plaintiff,  nor  of  the  defendant,  and  are 
not  fees  or  costs  which  can  be  charged 
against  the  successful  party  to  the  litiga- 
tion, as  is  sought  to  be  done  in  this  case.'' 
Without  further  elaboration,  or  further 
citation  of  authorities,  we  adjudge  that  the 
final  orders  of  the  circuit  court  and  of  the 
circuit  court  of  appeals,  whereby  the  trust 
company  was  held  liable  to  make  good  the 
deficiency  found  to  exist  in  the  funds  re- 
quired for  the  expenses  of  the  receivership, 


won  erroneous.  Those  orders  must  be  set 
aside,  and  the  petition  of  the  receiver,  so 
far  as  it  seeks  to  impose  such  liability  on 
the  plaintiff,  must  be  dismissed.  To  that 
end  the  decree  is  reversed  and  the  cause 
remanded  for  such  proceedings  as  will  be 
consistent  with  this  opinion  and  be  in  con- 
formity with  law. 
Reversed. 

Mr.  Justice  McKenna  did  not  sit  in  this 
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R.  ALLYN  LEWIS  and  Laetitia  M.  Lewis, 

FRED  HERRERA,  Receiver  of  the  Inter, 
national  Bank  in  Nogales. 

Courts  — following    decisions    of    terri- 
torial courts  —  statutory  const  ruction, 

1.  The  construction  of  a  territorial  stat- 
ute by  the  local  courts  is  of  great.  If  not 
controlling,  weight.* 
Acknowledgment  _  necessity  to  validate 

deed. 

2.  Acknowledgment  by  the  grantor  before 
a  proper  officer  Is  made  as  much  a  pre- 
requisite to  the  validity  of  a  deed  as  the 
signing,  by  Ariz.  Rev.  Stat.  1901,  f  79.lt, 
providing  that  "every  deed  or  conveyance  of 
real  estate  must  be  duly  acknowledged  by 
some  officer  authorized  to  take  acknowledg- 
ments, and  properly  certified  to  by  him  for 
registration."  t 
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APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  the  Third  Judicial  District  of  that 
Territory  in  and  for  the  County  of  Marico- 
pa, in  favor  of  plaintiff  in  an  action  by  a 
judgment  creditor  to  set  aside  certain  con- 
veyances by  the  judgment  debtor.    Affirmed. 

See  same  ease  below  (Aris.)  85  Pae.  2*5. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Webster  Street  and  .1.  L.  B. 
Alexander  for  appellants. 

Mr.  William  Herring  for  appellee.  e» 

■Mr.   Chief   Justice  Fuller   delivered   the* 
opinion  of  the  court; 

This  was  a  suit  by  the  receiver  of  the 
bank  as  a  judgment  creditor  in  the  district 
court  of  the  third  judicial  district  of  the 
territory  of  Arizona,  in  and  for  the  county 
of  Maricopa,  to  set  aside  two  deeds  execut- 
ed by  Lewis,  the  debtor,  to  his  wife,  and 
have  the  property  therein  described  sub- 
jected to  the  payment  of  his  judgment 
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The  case  ra  tried  upon  in  agreed  state- 
ment of  facts.  The  district  court  held 
the  deeds  to  be  void  as  against  complainant. 
Defendants  appealed  to  the  supreme  court 
of  Arizona,  which  affirmed  the  Judgment  of 
the  lower  court.  85  Pac.  245.  Prom  that 
judgment  this  appeal  was  taken. 

The  facts  were  sufficiently  stated  by  coun- 
sel for  appellee  as  follows: 

'On  August  28,  1903,  while  appellants, 
R.  Allyn  Lewis  and  Laetitia  M.  Lewis,  bin 
wife,  were  In  Germany,  Lewis  signed  and 
delivered  to  hie  wife  a  deed  conveying  to  her 
certain  property  situate  in  Phoenix,  Mari- 
copa county,  Arizona,  the  consideration  be- 
ing love  and  affection.  The  execution  of  the 
deed  was  not  acknowledged  by  Lewie  before 
any  officer  authorized  to  take  acknowledg- 
ments, until  January  6,  1904,  when  he  did 
acknowledge  the  same  before  a  notary  in  the 
state  of  New  York.  On  December  19,  1903, 
in  the  state  of  New  York,  Lewis  signed  and 
deliTered  to  his  wife  a  second  deed,  convey- 
ing to  her  the  same  property,  but  with  a 
wmore  accurate  description;  the  considera- 
Jjtiou  therefor  being  also  love  and  affection. 
*  This  second  deed  was  likewise  not  acknowl- 
edged by  Lewis  before  any  officer  authorized 
to  take  acknowledgment*  until  January  0, 
1904. 

"After  Lewis  had  signed  the  first  deed, 
but  before  he  had  acknowledged  It,  and  be- 
fore he  had  either  ligned  or  acknowledged 
the  second  deed,  to  wit,  between  November 
5,  1903,  and  December  IB,  1903,  he  became 
indebted  fn  a  large  sum  to  the  Internation- 
al Bank  in  Nogalea,  a  bank  doing  business 
in  Nogales,  Arizona,  which  indebtedness  was 
thereafter  reduced  to  judgment  in  an  action 
before  the  district  court  in  Arizona,  brought 
by  Fred  Herrera,  receiver  for  the  bank.  Ex- 
ecution was  issued  under  this  judgment;  it 
was  returned  unsatisfied."  The  judgment 
remained  unpaid. 

"At  the  time  Lewis  signed  the  first  deed 
to  his  wife,  he  was  solvent  and  was  not  in- 
debted to  the  said  bank  In  any  sum  whatso- 
ever; but  at  the  time  he  signed  the  second 
deed,  and  on  January  0,  1904,  when,  for  the 
first  time,  he  acknowledged  before  the  no- 
tary the  execution  of  both  the  first  and  sec- 
ond deeds,  he  was  Indebted  to  said  bank, 
and  he  was  not  possessed  of  property  within 
the  territory  of  Arizona,  subject  to  execu- 
tion, sufficient  to  pay  his  existing  debts." 

It  was  admitted  that  there  was  no  fraud 
In  fact,  and  no  intent  in  the  mind  of  Lewie 
to  defraud  his  creditors  in  the  transfers 
made.  Paragraph  2698  of  the  Revised  Stat- 
utes of  Arizona,  1901,  is  as  follower 

"Every  gift,  conveyance,  assignment,  trans- 
fer, or  charge  made  by  a  debtor  which  is  not 
upon  consideration  deemed  valuable  In  law 
shall  be  void  as  to  prior  creditors,  unless  it 


appear  that  such  debtor  was  then  p 
of  property  within  this  territory,  subject  to 
execution,  sufficient  to  pay  his  existing 
debts;  but  such  gift,  conveyance,  assign- 
ment, transfer,  or  charge  shall  not,  on  that 
account  merely,  be  .  .  ,  decreed  to  be 
void  as  to  subsequent  creditors  or  purchas- 

Paragraph  725  of  the  Revised  Statutes  of 
Arizona,  1901,  reads  thus:  * 

"720.  Every  deed  or  conveyance  of  real  3 
estate  must  be 'signed  by  the  grantor  and* 
must  be  duly  acknowledged  before  some  of- 
ficer authorized  to  take  acknowledgments, 
and  properly  certified  to  by  him  for  regis- 
tration." 

As  to  the  second  deed,  it  was  both  signed 
and  acknowledged  after  Lewis  became  in- 
debted to  the  bank;  as  it  was  a  gift,  and  as 
it  did  not  appear  that,  at  the  date  of  sign- 
ing, he  was  possessed  of  property  in  Ari- 
zona subject  to  execution  sufficient  to  pay 
his  debts,  it  followed  that  under  paragraph 
2098  of  the  Revised  Statutes  of  Arizona  the 
deed  was  void  as  to  his  prior  creditor,  the 
bank,  and  Herrera,  the  receiver. 

The  first  deed,  however,  was  signed  by . 
Lewis  before  he  became  bo  indebted.  But 
if,  as  is  contended,  that  deed  did  not  become 
effective  as  a  conveyance  until  it  was  ac- 
knowledged, namely,  on  January  9,  1904,  on 
which  day  Lewis  was  already  Indebted  to 
the  bank,  the  deed  was  void  as  to  it.  a  prior 
creditor.  And  that  makes  the  only  ques- 
tion in  this  case  to  be  whether  or  not,  under 
the  statutes  of  Arizona,  a  deed  signed,  but 
not  acknowledged,  was  valid  as  a  convey- 
ance of  real  property  as  to  third  parties. 

The  courts  below  held  that  a  deed  or  con- 
veyance of  real  property,  to  be  valid  under 
the  law  of  Arizona,  must  be  signed  and  ac- 
knowledged by  the  grantor,  and  that,  until 
acknowledged,  a  deed  or  conveyance  was  in- 
effectual to  convey  title. 

The  construction  of  the  statute  by  the  lo- 
cal courts  is  of  great,  if  not  of  controlling, 
weight.  Sweeney  v.  Lomme,  22  Wall.  208, 
22  L.  ed.  727;  Northern  P.  R.  Co.  v.  Ham- 
bly,  154  U.  S.  349,  38  L.  ed.  1009,  14  Sup. 
Ct  Rep.  983. 

This    principle    was    applied    in    Copper 
Queen  Consol.  Min.   Co.  v.  Territorial  Bit 
of  Equalization,  206  U.  &  474,  51  L.  ed. 
1143,  27  Sup.  Ct  Rep.  SOS,  in  which  it  was 
argued  that  a  statute  of  Arizona  in  refer- 
ence to  the  territorial  board  of  equalization 
of  that  territory  had  been  taken  almost 
verbatim  from  one  of  Colorado,  and  as  that 
had  been  construed  by  the  supreme   court 
of  that  state  contrary  to  the  view  taken  by 
the  supreme  court  of  Arizona  in  the  pres-  a 
ent  case,  it  should  be  followed,  and  we  de-JJ 
alined  to  do  so,  although  various  other* con-  * 
i  stated  to  sustain  the  r  tiling. 
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In  this  cane  the  same  point  Is  urged  as  re- 
Specte  paragraph  725,  as  having  been  trans- 
ferred from  the  statutes  of  Texas  in  that 
regard,  and  having  been  construed  differ- 
ently from  the  judgment  of  the  supreme 
court  of  Arizona,  hen.  But  paragraph  220 
of  the  Revised  Statutes  of  Arizona  of  1887, 
which  was  in  the  exact  language  of  the 
Texas  statute,  and  as  follows:  "220.  Every 
deed  or  conveyance  of  real  estate  must  be 
signed  or  acknowledged  by  the  grantor  in 
the  presence  of  at  least  two  credible  sub- 
scribing witnesses  thereto;  or  must  be  duly 
acknowledged  before  some  officer  authorized 
to  take  acknowledgments,  and  properly  cer- 
tified to  by  him  for  registration,"  was 
changed  in  the  Arizona  Revised  Statutes  of 
1901,  paragraph  720,  so  as  to  read:  "720. 
Every  deed  or  conveyance  of  real  estate 
must  be  signed  by  the  grantor,  and  must  be 
duly  acknowledged  before  some  officer  au- 
thorised to  take  acknowledgments,  and  prop- 
erly certified  to  by  him  for  registration." 
Thus  the  legislative  assembly  of  Arizona  of 
1901,  so  far  from  adopting  the  construction 
Of  the  Texas  statute,  changed  the  language 
entirely  and  made  it  imperative  that  the 
"deed  should  be  signed  and  acknowledged  be- 
fore a  proper  officer.  It  made  the  acknowl- 
edgment by  the  grantor  before  a  proper  of- 
ficer a  prerequisite  to  the  validity  of  the 
deed  as  much  as  the  signing. 

Paragraph  732  of  the  Revised  Statutes  of 
Arizona  of  1901  is  as  follows; 

"When  an  instrument  in  writing,  which 
was  intended  as  a  conveyance  of  real  estate, 
or  some  interest  therein,  shall  fail,  either  in 
whole  or  in  part,  to  take  effect  as  a  con- 
veyance by  virtue  of  the  provisions  of  this 
title,  the  same  shall,  nevertheless,  be  valid 
and  effectual  as  a  contract  upon  which  a 
conveyance  may  be  enforced,  as  far  as  the 
rules  of  law  will  permit." 

But   it  is   unnecessary  to   consider  here 
whether  the  unacknowledged  deed  of  Lewis 
to  his  wife  might,  under  the  provisions  of 
this  section,  be  claimed  to  be  good  as  a  con- 
tract, as  that  is  not  a  question  In  this 
s  case.    These  deeds  were  finally  and  properly 
n  acknowledged,  but  the  bank  was  then  a  prior 
*  creditor,  and   as  to  a  prior  creditor  the 
deeds,  being  gifts,  were  void,  it  not  being 
made  to  appear  that  Lewis  was  then  pos- 
sessed of  property  in  Arizona  sufficient  to 
pay  his  existing  debts. 
Judgment  affirmed. 

<30S  V.  a  116) 

CLEVELAND  TERMINAL  k  VALLEY 
RAILROAD  COMPANY  and  the  Detroit 
&  Cleveland  Navigation  Company,  Appts., 

CLEVELAND  STEAMSHIP  COMPANY. 


of  a  Ifbsl  in  rem  against  a  vessel,  based  on 
Injuries  inflicted  to  the  piers  or  abutments 
of  a  railroad  bridge  spanning  a  navigable 


Argued    December    17,    IS,    1907.      Decided 
February  24,  1008. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Ohio,  Eastern  Division,  to  review  a  de- 
cree dismissing,  for  want  of  jurisdiction,  a 
libel  in  rem  against  a  vessel  for  injuries 
inflicted  to  a  railroad  bridge  and  a  dock 
or  wharf.     Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller; 
This  is  an  appeal  from  a  final  decree  of 

the  United  States  district  court  for  the 
northern  district  of  Ohio,  eastern  division, 
in  admiralty,  dismissing  appellants'  libel  on 
the  appellee's  exception  thereto,  on  the 
ground  that  the  court  had  not  jurisdiction 
of  the  subject-matter.  It  comes  here  di- 
rectly, on  a  certificate  as  to  the  jurisdiction, 
under  I  0  of  the  act  of  1891.  [28  Stat,  at  L, 
827,  chap.  017,  U.  &  Comp.  Stat.  1901,  p. 

640.] 

The  libel  was  in  rem  against  the  steam 
propeller  William  E.  Reis,  owned  by  appel- 
lee, and  was  based  on  injuries  inflicted  to 
the  center  pier  of  the  swinging  or  draw- 
bridge spanning  the  Cuyahoga  river,  a  navi- 
gable stream  at  Cleveland,  Ohio;  to  the 
protecting  piling  work  surrounding  such  cen- 
ter pier,  and  one  of  the  shore  abutments  of 
such  bridge;  and  to  a  dock  or  wharf  next 
below  such  bridge,  all  caused  as  described 
in  the  libel  in  substance  as  follows:  ,. 

The  steamer  Reis,  during  a  heavy  flood,  JJ 
broke  from  her 'winter  moorings,  and,  drift-  • 
ing  down  the  river,  struck  the  merchant 
propeller  Moore  at  her  moorings,  forcing  her 
against  the  steamer  Eads,  putting  her  adrift, 
the  three  being  carried  down  with  the  cur-  - 
rent.  The  Cleveland  Terminal  ft  Valley 
Railroad  Company  owned  and  operated  a 
bridge  across  the  Cuyahoga  river  below  the 
mooring  point  of  the  above-named  vessels, 
the  bridge  being  equipped  with  a  swinging 
span,  supported  by  a  center  abutment  or 
pier  in  the  navigable  channel.  Surround- 
ing tbe  center  abutment  was  piling  in- 
tended to  protect  vessels  from  damage.  The 
railroad  company  and  the  Detroit  4  Cleve- 
land Navigation  Company  jointly  owned  a 
dock  below,  constructed  on  piles  driven  in 
the  bed  of  the  stream  and  on  the  shore.  It 
was  floored  over,  but  open  underneath.  As 
the  vessels  drifted  down,  tbe  Moore  struck 
and  damaged  this  dock,  for  which  claim  la 
*  Id  -mint.  Me  Cent.  Dig   vol.   1.  Admiralty.  |  ST. 
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made.  The  Eada's  ■torn  brought  up  against 
a  pter  below  the  bridge.  The  Moore  brought 
tip  against  the  dock  abreast  the  Eads,  and 
the  Reis,  drifting  stern  first,  entered  be- 
tween the  Eads  and  the  Moore,  and,  it  is 
•aid,  in  k>  doing  forced  the  Eads  into  colli- 
sion with  the  center  pier  of  the  railroad 
company's  bridge,  thereby  damaging  the 
protection  piling  about  the  same,  for  which 
damages  were  claimed.  It  was  also  averred 
that,  as  the  three  vessels  were  wedged  to- 
gether at  the  bridge,  the  stream  was  partial- 
ly dammed,  causing  the  water  to  rise,  in- 
creasing the  Telocity  of  the  current  under- 
neath the  keels  of  the  Eads  and  the  Reis, 
so  that  the  current  undermined  the  center 
pier  and  shore  abutment  and  carried  away 
some  of  the  protection  piling,  and  for  re- 
storing  that  piling  and  the  support  under 
the  center  pier  and  the  pier  damages  were 
claimed.  And  it  was  further  claimed  that, 
by  reason  of  the  disaster,  the  railroad  com- 
pany was  deprived  of  the  use  of  its  bridge 
for  a  period  of  ten  days,  and  necessarily  in- 
curred expense   to  a  large  amount. 

The  usual  process  Issued,  the  vessel  was 
arrested,  and  later  claimed  and  bonded  by 
appellee,  which  subsequently  filed  its  excep- 
x  tion  to  the  libel.  On  the  hearing  the  dia- 
Jjtrict  court  sustained  the  exception  and  dis- 
"  missed  the  libel  "on  the  ground  *  that,  al- 
though the  property  injured  by  said  disas- 
ter, said  dock,  said  center  pier,  and  said  pro- 
tection piling  work,  stood  in  the  navigable 
water  of  said  river,  yet  it  does  not  appear 
from  the  allegations  of  the  libel  that  any 
part  of  said  property  so  injured  was  either 
an  instrument  of  or  an  aid  to  navigation, 
for  which  reason  there  is  no  authority  for 
sustaining  the  jurisdiction  of  a  court  of  ad- 
miralty over  the  wrong  complained  of  and 
the  cause  of  action  eet  forth  in  the  libel." 

Mr.  Roger  M.  lies,  Virgil  Kline,  Kline, 
Tolles,   A   Goff,   and   Lee  A   Marty   for  ap- 

Mesars.  Harvey  D.  Goulder,  Frank  S. 
,  and  S.  H.  Holding  for  appellee. 


*  Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  certificate  below  included  the  libel  in 
full  and  certified  four  questions;  but  we 
are  not  called  upon  to  answer  them  seriatim, 
and  must  determine  the  case  on  our  conclu- 
sion as  to  whether  the  record  discloses  a 
maritime  tort  justifying  the  exercise  of  ad- 
miralty jurisdiction. 

In  The  Plymouth  (Hough  v.  Western 
Transp.  Co.)  3  Wall.  £0,  18  L.  ed.  125,  Mr. 
Justice  Nelson,  delivering  the  opinion  of  the 
court,  said  that  the  true  meaning  of  the 
rule  of  locality  in  oases  of  maritime  torts 
waa  that  the  wrong  must  have  been  com- 


mitted wholly  on  navigable  waters,  or,  at 
leaat,  the  substance  and  consummation  of 
the  same  must  have  taken  place  upon  those 
waters,  to  be  within  the  admiralty  juris- 
diction. A  substantial  causa  of  action  aris- 
ing out  of  the  wrong  must  be  complete 
within  the  locality  on  which  the  jurisdiction 
depended.  Ex  parte  Phenix  Ins.  Co.  118  U. 
S.  610,  SO  L.  ed.  274,  7  Sup.  Ct.  Sep.  25. 
In  Johnson  v,  Chicago  ft  P.  Elevator  Co. 
119  U.  8.  888,  30  L.  ed.  447,  7  Sup.  Ct.  Rep. 
2S4,  the  jib  boom  of  a  vessel  towed  by  a 
steam  tug  In  the  Chicago  river,  at  Chicago, 
struck  a  building  on  land  through  the  neg- 
ligence of  the  tug  and  caused  damage  to  it, 
and  it  was  held  that  the  cause  of  action  was 
not  a  maritime  tort  of  which  the  admiralty 
court  of  the  United  States  would  have  ju- 
risdiction. And  Mr.  Justice  Blatohford  saidt 
"Under  the  decisions  of  this  court  in  Theo 
Plymouth,  and  in  Ex  parte  Phenix  Ins.  Co.Jj 
supra,  at  toe 'present  term,  it  must  be  held* 
that  the  cause  of  action  in  this  case  was  not 
a  maritime  tort  of  which  a  district  court  of 
the  United  States,  as  a  court  of  admiralty, 
would  have  jurisdiction;  and  that  the  rem- 
edy belonged  wholly  to  a  court  of  common 
law;  the  substance  and  consummation  of 
the  wrong  having  taken  place  on  land,  and 
not  on  navigable  water,  and  the  cause  of 
action  not  having  been  complete  on  such 

It  is  unnecessary  to  cite  the  numerous 
eases  to  the  same  effect  to  be  found  in  the 
books.  The  rule  stated  has  been  accepted 
generally  by  bench  and  bar,  and  has  never 
been  overruled,  though  counsel  express  the 
hope  that  it  may  be  because  of  our  decision 
in  The  Blackbeath  (United  States  v.  Evans) 
195  U.  S.  301,  49  L.  ed.  236,  25  Sup.  Ct.  Rep. 
46.  In  that  case  Mr.  Justice  Brown,  in  con- 
curring, announced  the  view  that  the  effect 
of  the  decision  was  to  overrule  what  had 
previously  been  laid  down  in  the  cases  we 
have  cited.  But  the  court  held  that  the 
opinion  was  not  opposed  to  the  prior  adju- 
dications, and,  without  entering  into  the 
elements  of  distinction  between  that  case 
and  The  Plymouth,  said:  "It  is  enough  to 
say  that  we  now  are  dealing  with  an  injury 
to  a  government  aid  to  navigation  from  an- 
cient times  subject  to  the  admiralty, — a 
beacon  emerging  from  the  water,  injured  by 
the  motion  of  the  vessel,  by  a  continuous 
act  beginning  and  consummated  upon  navi- 
gable water,  and  giving  character  to  the 
efTecta  upon  a  point  which  is  only  techni- 
cally land,  through  a  connection  at  the  bot- 
tom of  the  sea." 

The  case  was  a  libel  in  rem  against  a 
British  vessel  for  the  destruction  of  a  bea- 
con, number  7,  Mobile  ship  channel  lights, 
caused  by  the  alleged  negligent  running  into 
the  beacon  by  the  vessel.    The  beacon  stood 
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IS  or  20  feet  from  the  channel  of  Mobile 
river,  or  bay,  in.  water  12  or  15  feet  deep, 
and  was  built  on  piles  driven  flnnlj  into 
the  bottom.  The  damage  was  to  property 
located  in  navigable  waters,  solely  an  aid  to 
navigation,  and  maritime  in  nature,  and 
having  no  other  purpose  or  function. 
-  In  the  present  case  damage  to  shore  dock, 
:  and  to  bridge,  protection  piling,  and  pier, 
by  a  vessel  being  forced  against  ■each  of 
them  by  the  vessel  proceeded  against,  as 
well  as  damage  to  shore  dock,  abutment, 
protection  piling,  pier  and  dock  foundation 
by  a  wash  said  to  be  due  to  the  increased 
current  arising  from  partial  damming  of  the 
stream  by  the  three  vessels,  brought  into 
such  position  by  the  alleged  fault  of  the 
vessel  proceeded  against,  was  sought  to  be 
recovered.  But  the  bridges,  shore  docks, 
protection  piling,  piers,  etc,  pertained  to  the 
land.  They  were  structures  connected  with 
the  shore  and  immediately  concerned  com- 
merce upon  land.  None  of  these  structures 
were  aids  to  navigation  in  the  maritime 
sense,  but,  extensions  of  the  shore  and  aids 
to  commerce  on  land  as  such. 

The  proposition  contended  for  Is  that  the 
jurisdiction  of  the  admiralty  court  should 
be  extended  to  "any  claim  for  damages  by 
any  ship,"  according  to  the  English  statute] 
but  we  are  not  inclined  to  disturb  the  rule 
that  has  been  settled  for  so  many  years,  be- 
cause of  some  supposed  convenience. 

Unless  we  do  that,  this  decree  must  be 
affirmed,  and  it  is  so  ordered. 

(208  U.  8.  J21)  ~       ' 

DULUTH  k   SUPERIOR   BRIDGE   COM- 
PANY, Appt, 

STEAMER  "TROT,"  her  Boilers,  Engines, 
etc 

Admiralty  Jurisdiction  — maritime  tort. 
Redress  cannot  be  afforded  in  admiralty 
for  injuries  inflicted  by  a  colliding  vessel 
upon  the  draw  of  a  bridge  over  a  naviga- 
ble stream,  and  to  its  center  pier  protec- 


Submitted    December    20,    1907.      Decided 
February  24,  1908. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Wisconsin  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  libel  in  rem 
against  a  vessel  for  injuries  inflicted  to  the 
draw  of  a  bridge  over  a  navigable  stream, 
and  to  Its  center  pier  protection.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  E.  Kramer  and  John 
A.  Murphy  for  appellant 


Messrs.   Harvey  D.   Go  alder, 
A.    Kelley,    Fnnk    S.    Hasten,    H.    R. 

Spencer,  and  S.  H.  Holding  for  appellee.       n 

*Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

The  Duluth  A  Superior  Bridge  Company 
owned  and  operated  a  bridge,  between  the 
cities  of  Duluth,  Minnesota,  and  Superior, 
Wisconsin,  over  the  St.  Louis  river, — a  navi- 
gable stream.  The  bridge  was  equipped  with 
a  swinging  span,  supported  to  a  turntable 
resting  on  a  base  of  stone  and  piles  driven 
into  the  bottom  of  the  river,  leaving  a  apace 
for  the  passage  of  vessels  on  either  side  of 
the  supporting  structure  When  closed  its 
ends  rested  upon  permanent  abutments, 
forming  a  passageway  over  the  stream  for 
street  cars  and  foot  passengers,  and 
when  opened  allowing  the  passage  of  the 
largest  lake  steamers. 

On  August  11,  1908,  the  merchant  steam- 
er Troy,  inbound,  struck  the  center  pier  pro- 
tection and  glanced  into  the  draw  of  the 
bridge,  inflicting  heavy  damage.  The  bridge 
company  filed  a  libel  against  the  Troy  In  the 
district  court  for  the  western  district  of 
Wisconsin,  in  admiralty,  claiming  large 
damages.  The  Western  Transit  Company, 
owner  of  the  Troy,  filed  exceptions  to  the  li- 
bel, as  follows: 

"1st.  That  it  appears  from  the  averments 
of  the  libel  that  the  bridge  alleged  to  have 
been  injured  was  a  structure  on  land,  for 
purposes  of  land  travel  and  convenience  ex- 
clusively, not  erected,  maintained,  or  oper- 
ated In  any  sense  or  in  any  degree  in  aid  of 
navigation,  but,  on  the  contrary,  an  obstruc- 
tion and  impediment  to  the  navigation  of  a 
public  navigable  water  channel  and  high- 
way, a  part  of  the  public  waters  of  the  Unit- 
ed States,  then  and  there  navigable  to  ships 
engaged  In  commerce  and  navigation.  *> 

"2d.  That  whatever  of   damage   came  to» 
the  bridge  oecurred*on  land,  and  no  part  of* 
the  same  occurred  or  was  suffered  on  water 
in  place  or  manner  within  the  jurisdiction 
of  an  admiralty  court  of  the  United  States. 

"3d.  That  the  claim  of  damage  propound- 
ed in  the  libel  fails  to  show  a  case  within 
the  admiralty  jurisdiction  of  this  honor- 
able court,  according  to  the  grant  of  such 
jurisdiction  in  the  Constitution  of  the  Unit- 
ed States  and  the  course  and  practice  in 
admiralty  courts  of  the  United  States." 

The  court  sustained  the  exceptions  and 
dismissed  the  libel  with  costs,  whereupon 
the  case  was  brought  by  appeal  to  this  court, 
the  question  of  Jurisdiction  being  certified. 

The  Cleveland  Terminal  A  Valley  R-  Co.  v. 
Cleveland  S.  8.  Co.  [just  cited]  208  U.  8.316, 
62  L.  ad.  — ,28  Sup.  Ct.  Rep.  414,  involved 
substantially  the  same  questions  of  jurisdic- 
tion that  are  Involved  In   this  case.     There 


L  Kote.-For  c 


■  la  petal,  see  Oeat  Dls.  vol.  1,  Admiralty,  I  W. 


.Google 


UNITED  STATES  v.  LARKIN. 


the  steamer  Keis  collided  with  the  center 
protection  of  a  bridge  located  in  the  navi- 
gable channel  of  the  Cuyahoga  river  and 
injured  it,  and,  at  the  same  time,  the  abut- 
ment or  shore  end  of  the  bridge,  and  the 
wharf  or  dock  in  the  vicinity.  In  that  cue 
the  bridge  itself  waa  not  injured,  while  in 
this  case  the  center  protection  and  bridge 
were  both  Injured.  The  views  we  hare  ex- 
pressed in  that  case  must  govern  the  dis- 
position of  this  case,  and  the  decree  is  af- 


ADRIAN    H.    LARKIN,    Intervener  and 

Claimant    of    One    Ring    Bet    with  Two 

Cabochon    Rubies    and    Surrounded  with 
Eight  Small  Diamonds,  etc. 

Error  to  district  court— when  Jurisdic- 
tion la  In  issue. 

A  Judgment  of  a  Federal  district  court, 
dismissing,  for  want  of  a  lawful  leisure  in 
the  district,  an  information  for  the  forfei- 
ture of  certain  jewels  alleged  to  have  been 
smuggled  into  the  United  States,  doea  not 
present  a  question  respecting  the  jurisdic- 
tion of  that  court  as  a  Federal  court,  which 
Is  essential  to  sustain  the  direct  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  authorised  by  the  act  of  March  3, 
1891  (26  Stat  at  L.  827,  chap.  C1T,  U.  S. 
Comp.  Stat.  1901,  p.  649),  1  S,  when  the 
Jurisdiction  of  the  lower  court  is  in  issue. 

[No.  SOS.] 

Argued  January  7,  S,  1908.    Decided  Febru- 
ary 21,  1908. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Ohio  to  review  a  Judgment  dismissing, 
for  want  of  a  lawful  seizure  In  the  district, 
an  information  for  the  forfeiture  of  certain 
Jewels  alleged  to  have  been  smuggled  into 
the  United  States,  which  judgment  was  af- 
firmed by  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  Dismissed 
for  want  of  Jurisdiction. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  information  filed  on  behalf  of 
the  United  States  June  8,  190S,  in  the  dis- 
trict court  for  the  northern  district  of  Ohio, 
for  the  forfeiture  of  certain  jewels  which, 
It  was  set  forth,  had  been  fraudulently  im- 
ported Into  the  United  States  without  the 
payment  of  duty,  and  that,  upon  May  IS, 
190S,   the    jewels    so   smuggled    had    been 
seised  by  Charles  F.  Leach,  collector  of  the 
.district  of  Ohio,  within  the  said  district 
B     July  6,  1905,  Adrian  H.  Larkin,  being  In- 

rtarestodaa    -  " 

28  a  C— 27. 


Ing  his  appearance  specially,  filed  his  plea 
therein  to  the  jurisdiction  of  the  court  below 
to  adjudicate  the  forfeiture  of  said  jewels. 
To  this  plea  a  demurrer  was  filed,  which, 
upon  argument  was  overruled.  A  reply  to 
the  plea  was  then  filed,  and  to  this  reply 
Larkin  demurred,  and  the  demurrer  waa 
sustained.  The  government  declining  to 
amend  Its  reply  or  plead  further,  the  court, 
May  22,  1908,  sustained  the  plea  and  dis- 
missed the  information. 

The  district  judge  expressed  the  opinion 
that  "considering  the  circumstances  under 
which  the  collector  of  customs  obtained  pos- 
session of  the  articles  of  jewelry  which  are 
the  subject  of  this  action,  as  shown  by  the 
statement  of  facta,  and  especially  by  the 
receipt  which  tbe  collector  gave  for  them. 
It  Is  quite  apparent  that  no  seizure  of-  them 
could  be  made  In  this  district" 

The  United  States  prayed  an  appeal  to  the 
United  States  circuit  court  of  appeals  for 
the  sixth  circuit,  which  was  allowed,  and  the 
appeal  was  duly  prosecuted.  April  B,  1907, 
a  judgment  was  entered  by  that  court  af- 
firming the  decision  of  tbe  United  States 
district  court,  and  an  opinion  was  filed, 
which  is  reported  in  82  C.  C.  A.  247,  183 
Fed.  113.  The  mandate  from  the  circuit 
oourt  of  appeals  and  the  opinion  of  that 
court  were  filed  below  May  7,  1907. 

On  the  same  day  Larkin  applied  to  the 
district  court  for  an  order  for  the  delivery 
of  the  property  to  him.  Before  this  waa 
acted  on  the  United  States,  Hay  21,  1907, 
petitioned  that  oourt  for  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  which  waa  allowed  notwithstanding 
the  proceedings  and  Judgment  In  the  dreuit 
oourt  of  appeals,  and  the  court  certified 
"that  tile  judgment  and  decree  herein  waa 
i  solely  on  the  ground  that  the  district 
oourt  of  the  United  States  for  the  northern 
district  of  Ohio,  on  the  facts  as  they  appear 
by  tbe  record,  had  no  jurisdiction  in  the 


It  appeared  from  the  pleadings  that  the 
articles  against  which  this  proceeding  In 
forfeiture  was  begun  were  illegally  import-  a 
ed  through  the  port  of  New  York,  and  werejg 
"subsequently  found  in  the  state  of  New  York* 
and  in  the  possession  of  Larkin  as  bailee. 
They  had  been  pledged  to  one  Friend,  and 
he,  learning  that  a  claim  had  been  made 
that  the  articles  had  been  illegally  and  sur- 
reptitiously imported  through  the  port  of 
New  York,  visited  the  Secretary  of  the 
Treasury  and  disclosed  his  possession  of  the 
and  his  rights,  and  agreed  with  the 
Secretary  that  the  same  should  be  kept  in 
the  city  of  New  York,  open  to  the  inspection 
smd  examination  of  any  official  of  the  De- 
partment Friend,  not  being  himself  a  rest* 
dent  of  New  York;  placed  them  in  the  eua- 
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tody  of  Larkin  u  bailee  and  atto  rney ,  with 
authority  to  conduct  any  transactions  with 
the  Treasury  Department  growing  out  of  the 
claim  that  they  had  been  fraudulently  Im- 
ported. 

At  the  request  of  the  Department,  Mr. 
Leach,  collector  of  custom*  at  Cleveland, 
went  to  New  York  for  the  purpose  of  exam- 
ining the  articles  and  determining  by  in- 
spection whether  they  had  been  Illegally  Im- 
ported and  whether  they  were  subject  to 
seizure  and  forfeiture.  He  applied  to  Lar- 
kin  to  be  allowed  an  inspection,  and  this 
was  permitted. 

The  plea  then  stated  that  Leach  informed 
•aid  Larkin  that  certain  of  said  jewelry  had 
not  been  wrongfully  imported  and  that  be 
did  not  care  to  make  further  examination 
thereof,  but  that  certain  of  said  pieces  he 
was  in  doubt  about  and  would  like  to 
hibit  them  to  a  person  located  in  Hew  York 
city,  who  was  expert  in  such  matters,  for 
his  opinion,  and  asked  permission  to  take 
the  jewelry  away  from  Larkin's  office  for 
that  purpose,  he  agreeing  to  return  the  same 
to  Larkin  at  his  office,  in  New  York  city, 
on  the  afternoon  of  that  day.  Thereupon 
Larkin,  relying  upon  the  promise  and  agree- 
ment of  Leach,  delivered  the  property  into 
his  possession  and  custody,  receiving  from 
Leach  a  receipt  therefor  in  writing,  which 
road)  "New  York,  March  14,  1000.  Re- 
ceived of  A.  H.  Larfcin,  attorney  for  J.  W. 
Friend,  the  following  pieces  of  jewelry,  for 
examination  and  Identification:"  (Then 
followed  list  of  jewelry.)  The  receipt 
signed  "Chaa,  F.  Leach,  Collector  of  Cub- 
ic The  plea  then  averred  that  Leach,  in  vio- 
*  lation  of  his 'agreement,  carried  the  articles 
to  Cleveland.  That  from  there  he  returned 
certain  articles  to  Larkin  as  not  subject  to 
seizure,  and  assumed  to  seize  the  remainder 
at  Cleveland,  and  then  caused  this  proceed- 
ing in  forfeiture  to  be  instituted  in  the  dis- 
trict court  for  the  northern  district  of  Ohio. 
After  demurrer  to  the  plea  had  been  over- 
ruled, the  district  attorney  replied;  but,  in 
the'  view  taken  of  the  ease,  it  Is  unneces- 
sary to  restate  the  contents  of  that  reply. 
The  district  judge  said:  "An  examination 
of  the  reply  discloses  practically  the  same 
question  as  that  which  was  heretofore  pre- 
sented on  the  demurrer  to  the  plea."  The 
circuit  court  of  appeals  held  the  reply  to 
be  evasive,  and  not  to  deny  the  substantial 
averments  of  the  plea,  and  said :  "We  quite 
agree  with  the  court  below  that,  under  the 
circumstances  of  this  case,  these  jewels  were 
not  subject  to  seizure  in  Cleveland,  but 
should  have  been  seized  in  the  district  of 
New  York.  The  articles  were  found  in  the 
latter  district,  and  should  have  been  there 
seized. ■ 


Assistant  Attorney  General  San  ford  and 
Solicitor  General  Hoyt  for  plaintiff  in  er- 


A,  O.  Dustin, 
and  Hoyt,  Dustin,  ft  Kellcy  for  defendant 


*Hr.  Chief  Justice  Fuller  delivered  the' 
opinion  of  the  court: 

The  question  is  presented  at  the  threshold 
of  the  case  aa  to  whether  or  not  the  pro- 
ceedings in  the  oircuit  court  of  appeals  for 
the  sixth  circuit  and  the  judgment  therein 
rendered  were  absolutely  void  for  want  of 
jurisdiction.  If  they  were  not,  this  writ  of 
error  cannot  be  maintained,  as  judgments  of 
the  circuit  courts  of  appeals  cannot  be  re- 
viewed in  this  way. 

Plaintiffs  in  error  grounded  their  applica- 
tion as  coming  within  the  first  of  the  classes 
of  cases  enumerated  in  I  6  of  the  judiciary 
act  of  1891,  in  which  appeals  or  writs  of 
error  may  be  taken  directly  to  this  court, 
and  which  reads:  "In  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue ;  in 
such  cases  the  question  of  jurisdiction  alone 
shall  be  certified  to  the  Supreme  Court  from 
the  court  below  for  decision."  [26  Stat  at 
L.  827,  chap.  617,  U.  8.  Comp.  Stat.  1001, 
p.  548.] 

The  word  "jurisdiction,"  as  used  in  that 
paragraph.  Is,  as  Judge  Taft  said  in  United 
States  ex  rel.  Mudsill  Min.  Co.  v.  Swan,  13 
C.  C.  A.  77,  31  U.  S.  App.  112,  85  Fed.  847, 
applicable  to  "initial  questions  of  the  juris- 
diction of  a  United  States  district  or  circuit 
court,  whether  in  law  or  equity,  over  the  sub- 
ject-matter and  parties,  and  not  to  questions 
whether  a  court  of  equity  or  of  law  is  the 
proper  forum  for  the  working  out  of  rights 
properly  within  the  particular  Federal  ju- 
risdiction for  adjudication/'  and  it  has  long 
been  settled  that  It  is  the  jurisdiction  of  the 
United  States  courts  as  such  which  is  re- 
ferred to.  Louisville  Trust  Co.  v.  Knott, 
191  U.  S.  225,  48  L.  ed.  150,  24  Sup.  Ct 
Rep.  110;  Blythe  v.  Hinckley,  173  U.  S.  501, 
43  L.  ed.  783,  10  Sup.  Ct  Rep.  407;  Mexi- 
can C.  R.  Co.  v.  Eckman,  187  U.  S.  432,  47 
L.  ed.  248,  23  Sup.  Ct  Rep.  211. 

Ordinarily  a  formal  certificate  la  essen- 
tial, and  it  must  be  made  at  the  sams  term 
as  that  at  which  the  judgment  is  rendered. 
Maynard  v.  Hecht,  IS1  U.  S.  324,  38  L.  ed. 
170,  14  Sup.  Ct  Rep.  353;  Colvln  v.  Jack- 
sonville, 153  U.  S.  456,  39  L.  ed.  1053,  15 
Sup.  Ct  Rep.  868.  But  where  the  record 
shows  that  the  only  matter  tried  and  decided 
In  the  circuit  court  was  one  of  jurisdiction, 
and  the  petition  upon  which  the  writ  of* 
error  was  allowed  asked  only  for  a  review* 
of  the  judgment  that  the  eourt'bad  no  juris-* 
diction  of  the  action,  the  question  of  juris- 
diction alone  is  sufficiently  certified.    flhloldi 
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v.  Coleman,  1ST  U.  3.  168,  39  L.  ed.  880,  IS 
Sup.  Ct,  Rep.  570;  Interior  Const  r.  ft  Im- 
prov.  Co.  t.  Gibney,  160  U.  8.  £17,  40  L. 
ed.  401,  18  Sup.  Ct  Rep,  272;  Smithers  r. 
Smith,  204  U.  8.  632,  51  L.  ed.  6S6,  27  Sup. 
Ct.  Rep.  297 ;  Petri  v.  F.  E.  Creelman  Lum- 
ber Co.  199  U.  8.  487,  SO  L.  ed.  281,  28  Sup. 
Ct  Rep.  133;  Wetmore  T.  Rymer,  180  U.  8. 
IIS,  42  L.  ed.  682,  IB  Sup.  Ct  Rep.  293. 
The  formal  certificate  in  this  cue  wm  not 
nude  at  the  term  at  which  judgment  mi 
rendered,  and  came  too  late;  but  the  judg- 
ment itself  was  rendered  upon  the  holding 
that  there  was  no  lawful  seizure  In  the 
Cleveland  district,  and  there  moat  be  euch 
a  seizure  in  order  to  mwtain  the  jurisdic- 
tion of  that  particular  district  court.  Rev. 
Stat.  |  734,  U.  8.  Comp.  Stat.  1901,  p.  688. 
Doubtless  this  was  no  ease  for  a  certificate, 
and  the  judgment  Itself  proceeded  on  the 
ruling  as  to  the  existence  of  seizure  at  Cleve- 
land. District  oourts  are  the  proper  courts 
of  the  United  States  to  adjudicate  forfei- 
ture, and  the  question  Involved  was  not  the 
jurisdiction  of  the  United  State*  courts  as 
such,  but  whether  this  district  court  had 
jurisdiction  or  the  distriot  court  for  the 
southern  district  of  New  York. 

It  was  not,  and  oould  not  be,  contended 
that  some  district  court  of  the  United  States 
was  not  the  proper  court  to  adjudicate  on 
the  question  of  forfeiture,  but  to  make  a 
ease  within  the  jurisdiction  of  a  particular 
district  court,  there  must  be  a  lawful  seizure 
within  that  district  The  district  court  held 
here  that  there  was  no  seizure  in  the  Cleve- 
land district,  and  dismissed  the  information 
for  that  reason.  That  question  was  submitted 
on  error  to  the  circuit  court  of  appeals  for 
the  sixth  circuit  and  the  judgment  of  the 
district  court  was  affirmed.  The  question, 
therefore,  of  the  right  of  the  collector  to 
seize  these  particular  goods  in  Cleveland, 
has  been  filially  determined,  and  no  reason  is 
perceived  for  holding  that  the  circuit  court 
of  appeals  did  not  have  jurisdiction  to  ren- 
der its  judgment  Whether  that  judgment 
was  correct  or  not  is  therefore  not  open  to 
consideration  on  this  writ 

Where  the  question  of  the  jurisdiction  of 
the  circuit  or  district  court  of  the  United 
« States  as  a  court  of  the  United  States  is 
Jjj  in  issue,  and  is  certified  to  this  court  under 
*  I  S  of  the  act  of*1891,  whereby  no  other 
question  can  be  considered,  our  jurisdiction 
is  exclusive  (American  Sugar  Ref.  Co.  v.  New 
Orleans,    181  U.  S.  277,  45  L.   ed.   858,  21 
Sup.  Ct  Rep.  846) ;  but  this  Is  not  neces- 
sarily so  as  to  the  other  classes  of  cases 
enumerated  in  that  section.    And  a*  to  these 
classes  it  has  been  repeatedly  held  that  the 
act  of  1801  did  not  contemplate  several  sep- 
arata appeals  or  writs  of  error  on  the  mer- 
its in  the  same  case  and  at  the  same  time 


to  two  appellate  courts  (HeUsn  v.  Roll, 
141  U.  S.  661,  36  L.  ed.  893,  12  Sup.  Ct 
Rep.  118;  Robinson  v.  Caldwell,  165  U.  8. 
368,  41  L.  ed.  746,  17  Sup.  Ct  Rep.  343  j 
Columbus  Constr.  Co.  v.  Crane  Co.  174  U. 
S.  600,  43  L.  ad,  1102,  18  Sup.  Ct  Rep. 
721 ;  Cincinnati,  H.  4  D.  R.  Co.  v.  Thiebaud, 
177  U.  8.  815,  44  L.  ed.  011,  20  Sup.  Ct 
Rep.  822j  Loeb  v.  Columbia  Twp.  178  U.  8. 
472,  45  L.  ed.  280,  21  Sup.  Ct  Rep.  174). 

Inasmuch  as,  in  our  opinion,  the  contro- 
versy here  did  not  involve  the  jurisdiction 
of  the  district  court  as  a  Federal  court,  the 
case  was  appealable  to  the  circuit  court  of 
appeals,  and  the  writ  of  error  from  this 
court  directly  cannot  be  maintained. 

Writ  of  ei        -       -      - 


(208  IT.  S.  824) 

ALBERTO  ARMSTRONG,  as  Liquidator  of 
the  Firm  of  Boysen  ft  Company,  Appt., 


Bankruptcy  —  petition  —  amendments. 

1.  A  court  of  bankruptcy  does  not  abuse 
its  discretion  by  permitting  a  defective 
verification  of  an  involuntary  petition  to  be 
cured  by  amendment  or  by  allowing  an 
amendment  to  such  petition  to  snow  that 
the  alleged  bankrupt  does  not  come  within 
the  excepted  classes  of  persons  who  may  not 
be  declared  bankrupt 

Appeal  —  necessity  of  raisins;  objection 

2.  The  objection  of  the  want  of  evidence 


and  raised  no  objection  below  to  the  want 
of  proof  of  the  acta  of  bankruptcy,  and 
asked  no  findings  in  respect  thereto,  and 
did  not  object  to  the  findings  that  were 
made  for  deficiencies  in  that  regard, 

[No.  114.] 

Submitted  January  17,  1908.    Decided  Feb- 
ruary 24,    1008. 

APPEAL  from  the  District  Court  of  toe 
United  States  for  the  Distriot  of 
Porto  Rico  to  review  an  adjudication  of 
bankruptcy.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Appellees,  residing  in  Juana  Diaz,  Puerto 
Rico,  filed,  on  the  29th  day  of  March,  a.  d, 
1906,  their  petition  in  duplicate,  praying 
that  Paseasio  Alvarado,  also  of  Juana  Diaz, 
be  adjudged  a  bankrupt  They  averred 
that  Alvarado  had,  for  the  greater  portion 
of  six  months  next  preceding  the  filing  of 
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the  petition,  Ids  prindpel  place  of  business 
at  Juana  Diaz,  and  owed  debts  to  the 
amount  of  (1,000,  and  that  petitioner!  were 
his  creditor*  and  had  provable  claim* 
amounting  In  the  aggregate,  In  excess  of 
securities  held  by  them,  to  the  nun  of  SfiOO, 
the  nature  and  amount  of  each  of  said 
claims  being  specified. 

The  petition  further  itated  "that  said 
Paacaslo  Alvarado  is  insolvent,  and  that 
within  four  months  next  preceding  the  data 
B  of  this  petition  the  said  Pascaaio  Alvarado 
g  committed  an  act  of  bankruptcy,  in  that  he 
*  did  heretofore,  to  wit,  on  the*28th  day  of 
February,  a.  d.  1608,  permit  and  suffer  sev- 
eral of  his  creditors,  to  wit,  Alberto  Arm- 
strong et  al.,  to  secure  and  obtain  an  ad- 
vantage through  legal  proceeding*  over  hi* 
creditors.  In  that  he  suffered  and  permitted 
the  said  to  attach  all  of  his  proper- 
ties and  interest,  real  and  personal,  by 
virtue  of  a  writ  of  fieri  facia*  issued  out 
of  the  United  States  district  court  for  Porto 
Rico  on  January  20,  a  d.  1906,  on  a  judg- 
ment rendered  in  the  above  said  court  at 
the  January  term,  a.  d.  1006,  in  favor  of 
the  said  Alberto  Armstrong  et  al.,  and 
against  the  said  Pascaaio  Alvarado.  And 
your  petitioners  further  represent  that 
within  four  month*  next  preceding  the  date 
of  this  petition,  the  said  Pascaaio  Alvarado 
did  commit  another  act  of  bankruptcy  in 
that  he  did  heretofore,  to  wit,  on  the  14th 
day  of  March,  1906,  in  a  letter  addressed 
to  Eduardo  Fernandez,  one  of  the  petition- 
en,  admit  his  Inability  to  pay  his  debt*, 
and  his  willingness  to  be  adjudged  a  bank- 
rupt on  that  ground. " 

Alvarado  was  served  with  process  March 
SO,  returnable  April  18,  and  on  April  24 
an  order  wa*  made  by  the  clerk  of  the  court 
reciting  the  absence  of  the  judge  from  the 
division  of  the  district,  and  referring  the 
petition  to  a  referee  In  bankruptcy  In  the 
dty  of  Ponce  and  district  of  Puerto  Rico. 

On  the  28th  of  April  counsel  for  Arm- 
strong, as  liquidator  of  the  firm  of  Boysen 
k  Company,  creditors  of  Alvarado,  moved 
the  referee  to  dismiss  the  petition  because 
of  the  defectiveness  of  verification.  The 
alleged  defect  was  because  the  justice  of 
the  peace  who  took  the  jurat  had  omitted  to 
attach  to  his  signature  of  "justice  of  the 
peace"  the  words  "of  Juana  Diaz,  Porto 
Eioo." 

On  the  8th  of  May  the  referee  over- 
ruled a  motion  to  amend,  and  dismissed  the 
petition  with  cost*.  Afterward*  he  filed 
in  the  clerk's  office  an  order,  dated  July  6, 
stating  that  a  motion  for  rehearing  had 
been  granted,  and  setting  aside  the  order 
of  dismissal,  at  the  same  time  directing 
that  the  amendment  might  be  made. 

Thereafter,  July  16, 1906,  motion  was  made 


by  counsel  for* Armstrong  and  others  in  the* 
district  court,  before  the  judge  thereof,  to 
set  aside  the  order  of  the  referee  dated 
July  6,  whereupon  the  court  set  aside  the 
clerk's  order  of  reference  and  ordered  the 


eel  for  Armstrong  et  al.,  and  gave  the  peti- 
tioning creditor*  until  the  16th  to  amend 
their  petition  in  the  matter  of  the  verifica- 
tion. On  the  17th  of  July  the  amendment 
was  made  by  inserting  after  the  words  "jus- 
tice of  the  peace,"  at  the  close  of  the  verifi- 
cation, the  words  "of  Juana  Diaz,  Puerto 
Rico;"  and  the  justice  of  the  peace  so  certi- 
fying. 

July  18,  Armstrong's  attorney*  again 
moved  to  dismiss  on  the  ground  that  the 
petition  did  not  make  the  averment  that  th* 
alleged  bankrupt  did  not  come  within  the 
excepted  classes  of  person*  who  might  not 
be  declared  bankrupt.  This  motion  wa* 
denied  by  the  court,  and  the  petitioning] 
creditors  were  allowed  to  amend  in  the  par- 
ticular named. 

The  amendment  was  made  so  as  to  aver 
that  Pascaaio  Alvarado  "Is  not  a  wags- 
earner  nor  a  person  engaged  chiefly  in  farm- 
ing or  the  tillage  of  the  soil,  and  who  1* 
chiefly  engaged  in  commercial  business." 

July  19  Armstrong  and  other*  by  answer 
denied  "the  allegations  of  the  Involuntary 
petition  that  the  alleged  bankrupt  does  not 
come  within  the  excepted  classes  of  the 
bankruptcy  act,  and  that  be  has  committed 
the  act*  of  bankruptcy  therein  alleged." 

On  the  same  day  the  court  heard  the  tes- 
timony of  the  petitioning  creditor*,  Fernan- 
dez et  al.,  "upon  the  issue  raised  by  said 
answer."  At  its  conclusion  counsel  for  op- 
posing creditors  moved  that  the  petition  be 
dismissed,  which  motion  was  denied.  Then 
the  court  heard  "the  testimony  offered  by 
the  opposing  creditors,  and  at  the  conclusion 
of  all  the  testimony  overrules  said  answer 
and  denial,  and  direct*  that  a  proper  order 
of  adjudication  and  reference  be  prepared,  to 
which  counsel  for  Armstrong  et  si.  except.'* 

The  order  of  adjudication  was  thereupon,. 
entered.  g 

*  An  appeal  to  this  court  was  prayed  and" 
allowed,  and  errors  assigned  to  the  effect 
that  the  referee  in  bankruptcy  erred  in 
granting  a  rehearing  by  his  order  of  July 
6;  that  error  was  committed  In  refusing  to 
annul  that  order  of  the  referee;  that  the 
court  also  erred  In  overruling  the  motion 
of  July  18,  to  dismiss  the  petition;  and  that 
the  court  erred  In  adjudicating  Alvarado 
a  bankrupt. 

Tin  district  judge  filed  findings  of  fact 
and  conclusions  of  law  under  general  order 
34,  as  follows: 

"On  July  16,  1906,  when  the  present  l» 
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eumbent  of  this  bench  held  Ms  lint  term 
of  court  at  Ponce,  In  this  district,  the 
above-eu  titled  matter  same  on  for  hearing, 
and  it  developed  that  the  petition  for  in- 
voluntary bankruptcy  had  theretofore  been 
duly  filed  and  sent  oat  to  the  referee,  who, 
It  appears,  had  II rat  dismissed  the  petition 
for  informality  aa  to  the  verification  there- 
of, but  thereafter  rescinded  Me  order  in 
that  regard  and  permitted  the  petition  to 
stand.  On  this  state  of  affairs,  Armstrong 
k  Company,  in  open  court,  moved  that  the 
petition  be  dismissed  for  improper  veriflca- 
tion,  in  accordance  with  the  first  action  of 
the  referee.  Other  creditors  resisted  this 
motion.  The  court  thereupon  entered  an 
order  recalling  the  matter  from  the  hands 
of  the  referee,  and  in  open  eourt  permitted 
the  verification  nunc  pro  June  to  be  correct- 
ed and  the  petition  to  be  considered  as 
filed,  as  thus  amended.  Then  the  question 
as  to  whether  or  not  the  defendant  was  a 
person  'engaged  chiefly  In  agriculture  or 
the  tillage  of  the  soil'  was  raised  by  Arm- 
strong A  Company,  and  on  the  decision  of 
which  would  depend  the  right  of  the  court 
to  declare  him  a  bankrupt  at  all.  On  this 
question  the  court  gave  the  parties  oppor- 
tunity to  procure  evidence,  and  set  the 
ease  down  for  a  succeeding  day  for  that 
purpose,  and  did,  at  the  time  fixed,  hear 
evidence  pro  and  con  on  the  subject.  From 
the  evidence  thus  adduced  the  following 
facts  apear: 

That  Pascasio  Alvarado  is  now  a  feeble 
old  man  living  at  Juana  Diaz,  near  said 
oo  Ponce,  with  his  sons,  one  of  whom  conducts 
5j  his  business,  which  it  appears  Is  being 
*  wound  up;*that  for  more  than  twenty-five 
years  last  past  he  has  been  engaged  in  con- 
ducting a  large  merchantile  business  at  said 
place,  and  that  hs  kept  a  stock  of  goods 
ranging  from  (26,000  upwards,  continuous- 
ly, and  was  well  known  to  the  wholesale 
merchants  of  Europe,  and  perhaps  of  the 
United  States;  that  during  the  last  two 
years  he  has  been,  or  at  least  his  sons,  for 
him,  have  been,  engaged  in  selling  out  the 
remainder  of  his  stock  of  goods  and  In  en- 
deavoring to  collect  the  debts  belonging  to 
the  estate.  In  cash  and  in  coffee  and  other 
products;  that  at  the  time  the  business 
was  put  into  liquidation  and  this  son  took 
charge  of  It,  and  since,  the  estate  was  In 
possession,  or  quasi  possession,  of  several 
pieces  of  land  under  mortgage,  which  It 
collected  payments  from  in  the  way  of  por- 
tions of  the  coffee  and  other  crops  raised, 
and  perhaps  the  estate  was  the  absolute 
owner  of  some  small  portion  of  land  itself, 
on  which  some  coffee  is  raised.  Most  of  the 
evidence  thus  taken  Is  transmitted  here- 
with, duly  certified.  The  court,  of  course, 
bad  the  benefit  of  the  fall  record  of  the 


421 

ease  and  of  the  arguments  of  counsel  and 
statements  made  in  open  court  at  the  time. 
The  court  held,  on  this  evidence,  that 
the  defendant  was  not  a  'wage- earner  or  a 
person  chiefly  engaged  in  the  tillage  of  the 
soil,'  but  that  he  was,  and  is,  a  merchant, 
and  that  all  the  debts  he  owes  were  created 
as  a  merchant,  and  that  he  could,  there- 
fore, be  declared  a  bankrupt,  and  so  held. 
Prom  this  action  of  the  eourt,  Armstrong 
at  Company,  whb  have  some  attachment  or 
other  Hens  on  some  of  his  estate,  not  four 
months  old  at  the  time  of  the  filing  of  the 
petition,  have  appealed." 

Messrs.  N.  B.  K.  Pettlngill  and  Harry 
P.  Leake  for  appellant. 
No  appearance  for  appellees.  e 

8 
Mr.    Chief   Justice   Puller    delivered   the* 
opinion  of  the  court : 

This  is  en  appeal  from  a  eourt  of  bank- 
ruptcy, "not  within  any  organized  circuit 
of  the  United  States,"  from  a  Judgment  ad- 
judging Pascasio  Alvarado  a  bankrupt  un- 
der |  24a  and  I  26a  of  the  bankruptcy  act, 
and  general  order  38,  T  8. 

The  errors  assigned  in  reference  to  the 
action  of  the  referee  and  of  the  court  in 
permitting  the  amendment  of  the  verifica- 
tion and  other  amendments  we  regard  as 
without  merit.  The  power  of  a  court  of 
bankruptcy  over  amendments  Is  undoubted 
and  rests  in  the  sound  discretion  of  the 
court  We  think  there  was  no  abuse  of  dis- 
cretion here,  and  that  the  court  was  fully 
justified  in  its  orders  in  reference  to  amend- 

Nor  do  we  see  any  reason  to  question  the 
conclusion  of  the  district  court  "that  the 
defendant  was  not  a  'wage-earner  or  e  per- 
son chiefly  engaged  in  the  tillage  of  the 
soil,'  but  that  he  was,  and  is,  a  merchant, 
and  that  ell  the  debts  he  owes  were  created 
as  e  merchant,  and  that  he  could  therefore 
be  declared  a  bankrupt'' 

The  appellant,  Armstrong,  now  contends, 
however,  that  the  petitioning  creditors  "lost 
sight  of  every  controversy  except  that  as_ 
to  the  occupation  of  the  bankrupt,  and  that -J 
the  court  'later  also  made  the  same  error,  * 
as  there  is  neither  Cnding  nor  e-'dence 
that  the  alleged  bankrupt  had  committed 
either  act  of  bankruptcy  alleged,  or  any 
act  of  bankruptcy  whatever." 

The  acts  alleged  were  that  Alvarado  per- 
mitted Armstrong  to  obtain  an  execution 
against  him;  and  also  that  Alvarado  ad- 
mitted in  a  letter  addressed  to  Feraandes 
"his  inability  to  pay  bis  debts,  end  Us 
willingness  to  be  adjudged  a  bankrupt  on 
that  ground." 

And  the  record  shows  that  the  eourt 
heard  testimoy  on  behalf  of  Fernando*  and 
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other*,  petitioning  sredllors  as,  to  the  eom- 
misslon  of  the  act*  of  bankruptcy  m  well 
u  to  the  occupation  of  the  bankrupt.  The 
oourt  then  denied  Armstrong  and  others' 
motion  to  dismiss,  and  heard  testimony  on 
their  behalf,  and  at  the  conclusion  of  all  the 
testimony  directed  the  order  of  adjudica- 
tion. From  that  order  of  adjudication  this 
appeal  was  prayed,  but  it  nowhere  appears 
that  Armstrong  and  others  objected  to  the 
want  of  proof  of  the  acts  of  bankruptcy,  or 
asked  any  findings  in  respect  thereto,  or 
objected  to  the  findings  that  were  made  for 
deficiencies  in  that  regard.  In  other  words, 
Armstrong  and  others  permitted  the  find- 
ings to  be  made  as  they  were,  and  now  say 
that  other  findings  should  have  been  made 
in  relation  to  proof  of  acts  of  bankruptcy, 
without  having  objected  that  they  were  not 
made,  or  that  the  findings  as  made  were,  on 
that  account,  fatal  to  the  judgment.  The 
presumption  is  that  if  such  a  suggestion  had 
been  mado  to  the  court,  the  alleged  defi- 
ciencies, if  really  existing,  could  have  been 
supplied  and  would  have  been  supplied. 
But  the  record  and  the  certificate  of  the 
judge  leave  no  doubt  that  the  petition  as  to 
acts  of  bankruptcy  was  sustained  by  the 
facts. 

The  last  error  assigned  is  that  the  district 
court  erred  in  finding  from  the  evidence  of- 
fered on  July  IS,  1906,  "upon  the  issue  be- 
tween said  petitioning  creditors  and  these 
opposing  creditors,  that  said  Pascaslo  Al- 
varado  should  be  adjudged  a  bankrupt,  and 
i  in  so  adjudging  him,"  and  that,  of  course, 
!  was  broad  enough  to  cover  any  question  in- 
volved upon  the'evidence ;  but  we  think  that 
that  was  intended  to  cover  the  finding  as  to 
Alvarado's  being  a  merchant,  and  not  a 
wage-earner,  etc.,  and  therefore  susceptible 
of  being  declared  a  bankrupt. 

The  findings  of  fact  and  conclusions  of 
law  made  by  the  district  judge  for  trans- 
mission to  this  oourt,  under  the  general  or- 
der in  that  regard,  set  forth,  among  other 
things,  that,  after  the  petition  was  amend- 
ed, "then  the  question  as  to  whether  or  not 
the  defendant  was  a  person  'engaged  chiefly 
in  agriculture  or  the  tillage  of  the  soil'  was 
raised  by  Armstrong  k  Company,  and  on  the 
decision  of  which  would  depend  the  right  of 
the  court  to  declare  him  a  bankrupt  at  all. 
On  this  question  the  court  gave  the  parties 
opportunity  to  procure  evidence,  and  set  the 
ease  down  for  a  succeeding  day  for  that  pur- 
pose, and  did,  at  the  time  fixed,  hear  evi- 
dence pro  and  con  on  the  subject."  And 
from  that  evidence  the  court  stated  the  facts 
which  appeared,  and  his  finding  and  eon- 
elusion  that  Alvarado  was  a  merchant,  etc. 

It  seems  clear  that  the  acts  of  bankrupt- 
cy had  been  previously  determined  as  com- 
mitted, and  that  the  ease  was  only  contest- 


ed on  the  other  point,  and  hence  that  this 
contention  is  an  afterthought,  which  ought 
not  to  be  entertained,  let  alone  that  from 
the  findings  that  were  made  it  is  obvious 
enough  that  Alvarado  was  in  liquidation 
and  might  properly  be  adjudged  a  bank- 
rupt. 
Decree  affirmed. 


UNITED  STATES. 

Courts  —  conflict  of  Jurisdiction  —  crime 
committed    on    land   ceded    for    post- 

1.  A  murder  committed  upon  land  bought 
by  the  United  States  in  tba  city  of  Macon, 
Georgia,  on  which  it  is  building  a  postoffios 
and  courthouse,  and  over  which  the  state 
has  ceded  jurisdiction,  is  made  an  offense 
against  the  United  States,  Justiciable  In  the 
Federal  courts,  by  U.  8.  Rev.  Stat.  |  5339, 
U.  S.  Comp.  Stat  1901,  p.  3627,  making  it 
a  capital  offense  to  commit  murder  within 
any  fort,  arsenal,  dockyard,  or  in  any  other 
place  or  district  of  country  under  the  ex- 
clusive jurisdiction  of  the  United  States.* 
Appeal  —  refusal  of  requested  Instrao* 

Z.  Requested  instructions  upon  the  law 
of  justifiable  homicide  and  involuntary  hom- 
icide are  properly  refused  where,  accord- 
ing to  the  testimony  of  the  accused,  the 
death  was  due  to  an  accident,  and,  according 
to  all  the  other  evidence,  was  caused  by  an 
intentional  and  unjustified  assault  with  a 
deadly  weapon,  t 
Trial  — refusal    of    requested    inatmo- 

3.  A  requested  Instruction  as  to  the  in- 
sanity of  the  accused  is  properly  refused 
where  there  is  only  the  merest  shadow  of 
evidence  that  such  accused  was  not  of  sound 
mind,  and  the  judge  has  instructed  the  jury 
that  the  burden  of  proof  Is  on  the  govern- 
ment to  prove  sanity  beyond  a  reasonable 
doubt,  and  told  the  jury  to  consider  all  the 
evidence,  including  the  bearing  of  the  prison- 
er and  the  manner  of  his  own  testimony, 
and  stated  the  evidence  relied  upon  by  him. 
Trial  —  argument  of  counsel  —  interrup- 
tion by  court. 

4.  The  court  properly  interrupts  counsel 
to  ask  him  to  make  an  argument  that  does 
not  tend  to  degrade  the  administration  of 
justice,  where  counsel  is  appealing  to  race 
prejudice,  and  Is  asking  the  jury  to  believe 
a  white  man  not  on  his  oath  Before  a  negro 
who  is  sworn,  adding  that  the  jury  can 
"swallow  those  niggers'*  if  it  wishes,  but 
counsel  will  not. 


[No.  438.] 


Submitted  January  28, 1008.    Decided  MareTt 
8,  1006. 
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BATTLE  v.  UNITED  STATES, 
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IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Georgia,  to  review  *  conviction  of  mur- 
der.   Affirmed. 

See  same  nose  below  on  demurrer,  164 
Fed.  MO. 

The  facte  an  stated  In  the  opinion. 

Mr.  John  Randolph  Cooper  for  plain 
till  in  error. 

Assistant  Attorney  General  Cooler  for 
defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  up  on  a  writ  of  error  to  the 
United  States  circuit  court,  after  a>  convic- 
tion of  the  plaintiff  in  error  of  murder  with- 
out capital  punishment.  The  chief  error  aa- 
J  signed  is  that  the  court  proceeded  without 
•  jurisdiction, — an  objection 'taken  by  demur- 
rer and  renewed  in  other  forms.  The  crime 
was  committed  upon  land  bought  by  the 
United  States  in  the  city  of  Macon,  on  which 
It  was  building  a  postoffice  and  courthouse, 
and  over  which  the  state  of  Georgia  had  ced- 
ed jurisdiction;  but  It  is  said  that  murder 
In  a  postoffice  of  the  United  States  has  not 
been  made  an  offense  against  the  United 
States,  whatever  might  be  the  power  of  Con- 
gress if  it  saw  fit  to  put  it  forth. 

There  can  be  no  doubt  of  the  power  of 
Congress  to  purchase  land  within  a  state 
for  pOBtoffices  or  courts,  by  consent  of  the 
legislature  of  the  state,  and  to  exercise  ex- 
clusive legislation  over  the  same.  Post- 
offioes  are  among  the  "other  needful  build- 
ings" for  the  erection  of  which,  as  well  as 
of  "forts,  magazines,  arsenals,  dockyards," 
it  is  assumed  that  land  will  be  bought,  and 
for  which  land  has  been  bought  by  the  gov- 
ernment all  over  the  United  States,  Const. 
art  1,  I  8,  cl.  IT.  Indeed,  this  is  not  de- 
nied. The  power  to  establish  poBtofUces  is 
given  by  art  1,  I  8,  el.  7,  in  terms.  See 
Kohl  v.  United  States,  SI  U.  8.  367,  372,  23 
L.  ed.  440,  451 ;  Burt  v.  Merchants'  Ins.  Co. 
106  Mass.  366,  8  Am.  Rep.  339;  People  ex 
rei.  Trombley  r.  Humphrey,  23  Mich.  471, 
47S,  9  Am.  Rep.  04;  Sinks  v.  Reese,  19 
Ohio  St  306,  2  Am.  Rep.  307.  The 
exclusive  legislative  power  and  jurisdiction 
of  the  United  States  is  equally  clear.  Ft 
Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
626,  29  L.  ed.  264,  8  Sup.  Ct.  Rep.  096; 
Benson  v.  United  States,  146  U.  S.  326,  36  L. 
ed.  091,  18  Sup.  Ct  Rep.  60.  So  that  the 
question  is  only  whether  the  statutes  of  the 
United  States  extend  to  this  ease,  which  was 
the  question  intended  to  be  raised. 

By  Rev.  Stat  |  6330,  U.  S.  Comp.  Stat. 
1841,  p.  8627,  "Every  person  who  commits 
murder — first,  within  any  fort  arsenal,  dock- 
yard, magazine,  or  in  any  other  place  or  dis- 


trict of  country  under  the  exclusive  jurisdic- 
tion of  the  United  States;  .  .  .  shall 
suffer  death;"  and  by  the  act  of  January  16, 
1807,  chap.  20,  f  1,  20  Stat  at  L.  487,  U.  S. 
Comp.  Stat  1901,  p.  3620,  in  such  eases  "the 
jury  may  qualify  their  verdict  by  adding 
thereto  'without  capital  punishment,' " 
whereupon  the  sentence  is  imprisonment  at 
hard  labor  for  life.  The  jurisdiction  of  the 
United  States  courts  under  these  sections  is 
exclusive.  Rev.  Stat  I  711,  U.  8.  Comp. 
Stat,  1001,  p.  577.  If  the  language  of  the  % 
Constitution  is  wide  enough  to*authorize  the  * 
purchase  of  land  for  a  postoffice  and  court- 
house, and  the  acceptance  of  a  grant  of  ju- 
risdiction, there  is  no  reason  for  taking  the 
language  of  the  statute  In  any  narrower 
sense.  The  argument,  although  ostensibly 
directed  against  the  statute,  must  embrace 
the  Constitution;  and,  as  we  have  implied, 
such  an  argument  comes  many  years  too 
late. 

There  was  an  exception  to  a  refusal  of  the 
court  to  instruct  the  jury  on  the  law  of 
justifiable  homicide.  Sufficient  instructions 
were  given.  The  evidence,  however,  would 
not  have  warranted  such  a  verdict.  Accord- 
ing to  the  defendant's  own  testimony  the 
death  was  due  to  an  accident  According 
to  all  the  other  evidence,  even  the  most  fa- 
vorable, the  defendant  was  upon  a  platform 
above  Berry,  and  Berry  either  was  below, 
standing  on  a  beam  in  a  very  insecure  place, 
or  else  was  climbing  up  to  or  upon  the  plat- 
form, when  the  defendant  struck  him  over 
the  head,  according  to  several  witnesses, 
with  an  iron  bolt,  until  he  dropped  50  or  60 
feet  So  as  to  involuntary  homicide.  There 
was  no  evidence  of  such  a  case,  and  tbe  jury, 
under  the  charge,  must  have  found  that  the 
defendant  made  an  intentional  and  unjusti- 
fied assault  of  such  a  kind  that  the  proba- 
ble consequences  were  obvious;  an  assault 
with  a  deadly  weapon,  that  either  directly 
caused  Berry's  death,  or  brought  it  about 
by  his  inevitable  fall 

It  also  is  urged  that  the  court  erred  fn 
declining  to  give  a  somewhat  confused  In- 
struction concerning  sanity,  that  waa  asked. 
The  judge  instructed  the  jury  that  the  bur- 
den of  proof  was  on  tbe  government  to  prove 
that  fact  beyond  a  reasonable  doubt  and  he 
was  not  called  upon  to  go  further.  Until 
evidence  is  given  on  the  other  side,  the  bur- 
den of  proof  is  satisfied  by  a  presumption 
arising  from  the  fact  that  most  men  are 
.  In  this  case  there  was  the  merest 
shadow  of  evidence  that  the  defendant  was 
not  of  sound  mind.  The  jury  were  told  to 
consider  all  the  evidence,  including  the  bear- 
ing of  the  prisoner  and  the  manner  of  his 
own  testimony,  and  the  evidence  relied  up- 
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on  by  him  was  stated.    In  the  dreumatances 

JJ  b«  oould  ask  no  more. 

*  'Finally,  an  exception  was  taken  to  u  in- 
terruption of  the  judge,  asking  the  defend- 
ant'! counsel  to  make  an  argument  that  did 
not  tend  to  degrade  the  administration  of 
justice.  The  reference  was  to  an  appeal  to 
race  prejudice  and  to  such  language  as  thia: 
"You  will  believe  a  white  man  not  on  Ua 


oath  before  Ton  will  a  negro  who  la  sworn. 
You  can  (wallow  thoee  niggers  If  you  want 
to,  but  John  Randolph  Cooper  will  never 
swallow  them."  The  interruption  wae  fully 
justified.  The  foregoing  are  the  exceptions 
argued.  In  our  opinion  then  is  nothing  in 
them  or  in  any  that  were  taken.  The  judg- 
ment of  the  Circuit  Court  must  stand. 
Judgment  affirmed. 
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WABASH    RAILROAD    COMPANY,    PUT. 
In  Err., 


WABASH  R.  CO.  v.  ADELBERT  COLLEGE. 


OonMa  —  conflict  of  Jurisdiction  — when 
Mate  Jurisdiction  excluded. 

1.  To  adjudge  that,  certain  railroad  equip- 
ment bonds  are  a  lien  upon  the  railroad 
property  is  beyond  the  power  of  a  state 
court,  where  that  court,  by  reason  of  the 
possession  of  the  ret  by  a  Federal  court,  is 
without  power  to  decree  a  sale  of  the  prop- 
erty to  satisfy  the  lien,  and  the  declaration 
of  the  lien  fe  sought  only  aa  an  essential 
part  of  the  order  of  sale.* 

Error  to  state  cocurt  —  questions  review 
able. 

2,  Whether  or  not  the  amount  due  to  the 
holders  of  certain  railroad  equipment  bonds 
on  the  issue  of  an  execution  against  the 
railway  company  can  be  determined  in  a 
proceeding  to  enforce  ths  lien  of  such  bonds 
by  a  aale  of  the  railroad  property  is  not 
open  on  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court. 

[No.  40.] 


PriTION  for  a  rehearing  or  modification 
of  a  judgment  reversing  a  decree  of  the 
Supreme  Court  of  the  State  of  Ohio,  which 
had  affirmed  a  decree  of  the  Circuit  Court  of 
Lucas  County,  in  that  state,  rendered  on  an 
appeal  from  the  Court  of  Common  Pleas 
of  that  county,  ordering  a  sale  of  railroad 
property  to  satisfy  the  lien  of  certain  equip- 
ment bonds.  Denied. 
For  prior  decision,  see  ante,  182. 

Statement  by  Mr.  Justice  Moody: 
After  the  decision  in  this  case,  reported 
MS  U.  S.  38,  ante,  182,  28  Sup.  Ct.  Rep. 
182,  the  defendants  in  error  petitioned  for  a 
rehearing  and  moved,  if  that  were  denied, 
that  the  judgment  be  modified.  The  sub- 
stance of  the  motion  waa  stated  by  counsel 
to  be  that  the  judgment  should  be  modified 
"by  specifically  directing  that  the  supreme 
court  of  Ohio  affirm  so  much  of  the  judg- 
ment of  the  circuit  court  of  Lucas  county, 
e  Ohio,  as  finds  and  adjudicates  the  rights  of 
£  these  defendants  in  error,  and  each  of  them, 
*  against  the  property  and  parties  in  said 
cause,  as  set  forth  in  the  judgment  entry, 
respecting  the  equities  of  the  cause  and 
right  of  recovery,  the  ownership  and  the 
Hen  of  the  equipment  bonds,  and  the  sums 
due  thereon  to  the  parties,  respectively, 
with  interest  and  costs;  and  by  further  spe- 
cifically directing  that  said  Ohio  supreme 
court,  reverse  the  judgment  of  said  circuit 
Mart    so    far  as   It   directs    a    seizure    and 


■ale  of  the  property  held  by  the  plaintiff  in 
error  in  Ohio  and  affected  by  such  lien,  sad 
limit  the  right*  of  the  defendants  in  error 
to  the  recovery  on  such  modified  Judgment 
in  the  Federal  circuit  court  found  by  this 
court  to  have  jurisdiction  of  the  property.* 

Mr.  Bosh  Taggart  for  plaintiff  in  error. 

Messrs,  John  W.  Warrington,  John  O. 
F.  Gardner,  Murray  Seasongood,  and 
Thomas  B.  Paxton,  Jr.,  for  defendants  in 


Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

in  the  original  decision  of  this  cause  we 
treated  the  proceeding  in  the  state  court  as 
one  whose  sole  direct  purpose  was  to  pro- 
cure a  sale  of  the  railroad  property  In  sat- 
isfaction of  the  lien  which  the  holders  of  the 
equipment  bonds  asserted  against  it  We 
assumed  that  the  judgment  of  the  state 
court  waa  one  for  the  sale  of  the  property, 
and  that  the  adjudication  of  the  amounts 
due  the  plaintiffs  below,  and  of  the  exist- 
ence of  the  lien  claimed,  were  merely  inci- 
dental and  preliminary  to  the  judgment 
ordering  the  sale.  Believing,  for  the  rea- 
sons given  in  the  opinion,  that  such  a  judg- 
ment was  beyond  the  jurisdiction  of  the 
state  court,  we  reversed  it.  That  such  a 
conception  of  the  proceeding  and  judgment 
was  not  unnatural  or  strained  appears 
quite  clearly  from  a  passage  in  the  brief 
of  the  learned  counsel  for  the  defendant  inn 
error,  filed  in  support  of  this  motion.  There  5 
it  is  said:  "No  one  can  read  the*  foregoing  * 
abstract  of  the  petition,  or  the  petition  it- 
self, without  observing  Its  purpose  to  set 
up  the  lien  of  the  equipment  bonds  with  all 
other  liens,  also,  to  have  the  amount  found 
due  on  the  equipment  bonds  sued  on,  and  to 
enforce  payment  through  sale  of  the  prop 
erty,  subject  only  to  the  liens  of  the  two 
prior  Ohio  mortgages  and  two  prior  In- 
diana mortgagee;  also,  to  have  en  account- 
ing and  man- baling  of  liens  and  a  distribu- 
tion of  the  proceeds.  Plainly,  then,  the  ac- 
tion contemplated  the  ultimate  seizure  and 
sale  of  all  the  property  now  in  question, 
subject  only  to  two  underlying  mortgage 

It  is,  however,  urged  that  the  judgment  of 
the  court  below  should  be  directed  to  stand 
xr  as  it  found  the  amount  due  to  the 
several  plaintiffs  in  respect  of  the  equip- 
ment bonds  held  by  them,  and  so  far  as  it 
declared  that  those  bonds  were  entitled  to  a 
lien  upon  the  property  to  secure  payment. 
But,  after  renewed  consideration  of  the 
cause,  we  decline  to  modify  our  general 
judgment  of  reversal.  For  the  purpose, 
however,  of  avoiding  misunderstanding,  an* 
in  hope  that  this  prolonged  litigation  may 
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be  hastened  to  ma  end,  we  think  K  fitting, 
without  extended  discussion,  to  add  a  few 
observations  to  what  was  said  in  the  for- 
mer opinion. 

1.  The  declaration  of  a  Hen  on  the  prop- 
erty ie  a  step  toward  the  invasion  of  it* 
possession,  which  we  have  held  to  be  be- 
yond the  jurisdiction  of  the  state  court. 
It  was  sought,  not  for  itself,  "since  it  would 
bare  no  significance  except  as  a  basis  for 
the  order  of  sale  of  the  property  affected  by 
it,  but  only  as  an  essential  part  of  the 
order  itself.  The  declaration  of  the  lien 
must  stand  or  fall  with  the  order  of  sale, 
and  is,  therefore,  with  that  order,  beyond 
the  power  of  the  state  court. 

2.  The  ascertainment  of  the  amount  due 
to  the  plaintiffs  on  the  issue  of  an  execu- 
tion against  the  Toledo,  Wabash,  A  West- 
ern Railway  Company  may  be  regarded  as 
Independent  of  the  proceedings  for  the  en- 
forcement of  the  lien.  Whether  such  a 
judgment  can  be  rendered  upon  a  proceed- 
ing of  this  nature  (Giddings  v.  Barney,  31 

eiOhio  St.  80)   is  a  question   exclusively  for 

3  the  state  court. 

*  *  3.  If  the  claims  of  the  defendant  in  error 
should  be  presented  to  the  circuit  court  of 
the  United  States,  the  question  would  arise 
whether  that  court,  in  determining  the 
rights  of  the  bondholders  against  the  prop- 
erty, should  follow  the  decision  of  this  court 
(114  U.  S.  5S7,  29  L.  eil.  236,  5  Sup.  Ct.  Rep. 
1081),  or  the  decision  of  the  state  court  (46 
Ohio  St.  692,  10  N.  E.  110,  18  H.  E.  S80). 
That  question  ia  not  here,  has  not  been  ar- 
gued by  counsel,  and  we  cannot  now  prop- 
erly decide  it.  We  do  not  express  or  inti- 
mate any  opinion  upon  it.  It  must,  in  the 
first  instance,  be  passed  upon  by  the  cir- 
cuit court. 

The  petition  for  rehearing  and  the  motion 
to  modify  the  judgment  are  denied. 


EDWARD  S.  THAYER. 

Civil  service  —  soliciting  campaign  con- 
tributions. 

Solicitation  by  letter  Intended  to  be  re- 
ceived and  read  by  a  postofnce  employee  in 
the  postoffice  building,  and  which  was  so 
received  and  read  in  such  building,  is  em- 
braced by  the  provision  of  the  civil  service 
act  ol  January  IS,  1883  (22  Stat,  at  L.  403, 
407,  chap.  27,  U.  B.  Comp.  Stat.  1901,  pp. 
1217,  1223),  |  12,  that  no  person  shall,  in 
any  room  or  building  occupied  in  the  dis- 
charge of  official  duties  by  any  officer  or 
employee  of  the  United  States  mentioned 
tn  such  act,  solicit,  "ia  any  manner  what- 
ever,"  or  receive,  any  contribution  of  money 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  sustaining 
a  demurrer  to  an  indictment  for  soliciting 
campaign   contributions.     Reversed. 
See  same  case  below,  164  Ped.  60S. 
The  facts  are  stated  in  the  opinion. 
Attorney  General  Bonaparte  and  Assist- 
ant Attorney  Qeneral  Cooler  for  plaintiff 

Messrs.    J.    M.    McOormlck  and   P.   M. 

Etheridge  for  defendant  in  error. 

•  Mr.  Justice  Holme*  delivered  the  opln-* 
ion  of  the  court: 

This  is  an  indictment  for  soliciting  a  con- 
tribution of  money  for  political  purposes 
from  an  employee  of  the  United  States  in 
a  postofnce  building  of  the  United  States; 
occupied  by  the  'employee  in  the  discharge 
of  his  duties.  By  the  civil  service  act  of 
January  10,  1883  (chap  27,  I  12,  22  Stat, 
at  L.  403,  407,  U.  a  Comp.  Stat:  1901, 
pp.  1217,  1223),  "No  person  shall,  in  any 
room  or  building  occupied  In  the  discharge 
of  official  duties  by  any  officer  or  employe* 
of  the  United  States  mentioned  in  this  act, 
or  in  any  navy  yard,  fort,  or  arsenal,  so- 
licit in  any  manner  whatever,  or  receive,  any 
contribution  of  money  or  any  other  thing 
of  value  for  any "  political  purpose  what- 
ever." By  j  IS  a  penalty  is  imposed  of 
fine,  imprisonment,  or  both.  The  indictment 
is  in  eleven  counts,  and  charges  the  send- 
ing of  letters  to  employees,  which  were  in- 
tended to  be  received  and  read  by  them  in 
the  building,  and  were  so  received  and  read 
by  them  in  fact.  It  is  admitted  that  the 
defendant  was  not  in  the  building.  There 
was  »  demurrer,  which  was  sustained  by  the 
district  court  on  the  ground  that  the  case 
was  not  within  the  act.  164  Fed.  606.  The 
only  question  argued  or  intended  to  be 
raised  it  whether  the  defendant's  physical 
presence  in  the  building  waa  necessary  to 
create  the  offense. 

Of  course  it  is  possible  to  solicit  by  let- 
ter as  well  as  in  person.  It  is  equally 
clear  that  the  person  who  writes  the  let- 
ter and  Intentionally  puts  it  in  the  way 
of  delivery  solicits,  whether  the  delivery 
la  accomplished  by  agents  of  the  writer,  by 
agents  of  the  person  addressed,  or  by  in- 
dependent middlemen,  if  It  takes  place  1st 
the  intended  way.  It  appears  to  u  m 
more  open  to  doubt  that  the  aiatnta  fsre- 
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Mbit*  solicitation  by  writing  as  well  as  by 
spoken  words.  It  forbids  all  persons  to  so- 
licit "in  any  manner  whatever."  The  pur- 
pose is  wider  than  that  of  a  notice  prohibit- 
ing book  peddling  in  a  building.  It  la  not, 
even  primarily,  to  save  employee*  from 
interruption  or  annoyance  in  their  busi- 
ngs*. It  ia  to  check  a  political  abuse  which 
is  not  different  in  kind  whether  practised 
by  letter  or  by  word  of  mouth.  The  lim- 
it* of  the  act,  presumably,  were  due  to  what 
wa*  considered  the  reasonable  and  possi- 
bly the  constitutional  freedom  of  citizens, 
whether  officeholder*  or  not,  when  in  private 
life,  and  it  may  be  conjectured  that  it  was 
5  upon  this  ground  that  an  amendment  of 
*  broader  scope  was*  rejected.  If  the  writer 
of  the  letter  in  person  had  handed  it  to 
the  man  addressed,  in  the  building,  without 
a  word,  and  the  latter  had  read  it  then 
and  there,  we  suppose  that  no  one  wonld 
deny  that  the  writer  fell  within  the  stat- 
ute. We  can  see  no  distinction  between 
personally  delivering  the  letter  and  send' 
ing  It  by  a  servant  of  the  writer.  If  the 
solicitation  is  in  the  building,  the  statute 
doe*  not  require  personal  presence,  so  that 
the  question  la  narrowed  to  whether  the 
solicitation  alleged  took  place  in  the  build- 
ing or  outside. 

The  solicitation  was  made  at  some  time, 
somewhere.  The  time  determines  the  place. 
It  was  not  complete  when  the  letter  was 
dropped  into  the  post.  If  the  letter  had 
miscarried  or  had  been  burned,  the  defend- 
ant would  not  have  accomplished  a  solici- 
tation. The  court  below  was  misled  by 
eases  in  which,  upon  an  indictment  for 
obtaining  money  by  false  pretei 
crime  was  held  to  have  been  committed  at 
the  place  where  drafts  were  put  into  the 
post  by  the  defrauded  person.  Com.  v. 
Wood,  148  Mass,  459,  462,  8  N.  E.  432;  Reg. 
T.  Jones,  4  Cox,  C.  C.  198.  But  these  stand 
on  the  analogy  of  the  acceptance  by  mail  of 
an  offer,  and  throw  no  light.  A  relation  al- 
ready existed  between  the  parties,  and  it 
is  because  of  that  relation  that  posting  the 
letter  made  the  transaction  complete.  See 
Braner  v.  Shaw,  108  Mass.  IBS,  ZOO,  SO  Am. 
St  Rep.  387,  46  N.  E.  BIT.  Here  a  rela- 
tion was  to  be  established,  just  as  there  is 
at  the  first  stage  of  a  contract  when  an 
offer  is  to  be  made.  Whether  or  not,  as 
Mr.  Langdell  think*,  nothing  less  than 
bringing  the  offer  to  the  actual  conscious- 
ness of  the  person  addressed  would  do 
(Contr.  i  151),  certainly  patting  a  letter 
into  a  postofflce  is  neither  an  offer  nor  a 
solicitation.  "An  offer  is  nothing  until 
it  is  communicated  to  the  party  to  whom  it 
If  made."  Thomson  v.  James,  9  Be.  Ses*. 
Cat.  2d  aerie*,  1,  10,  16.  Therefore,  we 
Mpeat,  unt  it   after  the   letter  had   entered 


the  building,  the  offense  was  not  complete; 
but,  when  it  had  been  read,  the  case  wa* 
not  affected  by  the  nature  of  the  intended 
mean*  by  which  it  was  put  Into  the  hands 
of  the  person  addressed.  Neither  can  the* 
case  be  affected  by' speculations  as  to  what* 
the  position  would  have  been  if  the  re- 
ceiver had  put  the  tetter  in  his  pocket  and 
had  read  it  later  at  home.  Offenses  usual- 
ly depend  for  their  completion  upon  events 
that  are  not  wholly  within  the  offender's 
control  and  that  may  turn  out  in  different 

No  difficulty  is  raised  by  the  coupling  of 
solicitation  and  receipt  In  the  statute.  If 
receipt  required  personal  presence,  it  still 
would  be  obvious  that  "solicit  in  any  man- 
ner whatever"  was  a  broader  term.  But 
the  cases  that  have  been  relied  upon  to 
establish  that  the  solicitation  did  not  hap- 
pen in  the  building,  although  inadequate 
for  that,  do  sufficiently  show  that  the 
money  might  be  received  there  without  the 
personal  presence  of  the  defendant.  If,  in 
answer  to  the  defendant's  letter,  the  par- 
ties addressed  had  posted  money  to  him  in 
the  building  where  they  were  employed,  the 
money  undoubtedly  would  have  been  re- 
ceived there.  To  sum  up,  the  defendant  so- 
licited money  for  campaign  purposes;  he 
did  not  solicit  until  his  letter  actually  was 
received  in  the  building;  he  did  solicit  when 
ft  wa*  received  and  read  there;  and  the 
solicitation  was  in  the  place  where  the  let- 
ter was  received.  We  observe  that  this  la 
the  opinion  expressed  by  the  civil  service 
commission  in  a  note  upon  this  section,  and 
the  principle  of  our  decision  is  similar  to 
that  recognized  In  several  cases  in  this 
court.  Re  Palliser  (Palliser  v.  United 
States)  136  U.  S.  267,  286,  34  L.  ed.  514, 
618, 10  Sup.  Ct.  Rep.  1034;  Homer  v.  United 
States,  143  U.  8.  207,  214,  3C  L.  ed.  120, 
130,  12  Sup.  Ct.  Rep.  407;  Burton  v.  United 
States,  202  U.  S.  344,  387,  et  acq.,  50  L.  ed. 
1067,  1073,  26  Sup.  Ct.  Rep.  688.  We  do 
not  cite  them  more  at  length,  as  the  only 
dispute  possible  is  on  the  meaning  of  the 
particular  words  that  Congress  has  used. 

We  may  add  that  this  case  does  not  raise 
the  questions  presented  by  an  act  done  In 
one  jurisdiction  and  producing  effects  in  an- 
other which  threatens  the  actor  with  pun- 
ishment if  it  can  catch  Mm.  Decisions  in 
that  class  of  eases,  however,  illustrate  the 
indisputable  general  proposition  that  a  man 
sometimes  may  be  punished  where  he  baa 
brought  consequences  to  pass,  although  ha 
was  not  there  in  person.  They  are  cited  in 
Re  Palliser,  supra.  Here  the  defendant  waa  $ 
•within  and  subject  to  the  jurisdiction  4  * 
the  United  States  to  the  extent  of  its  con- 
stitutional power,  and  (be  power  ia  not  la 
dispute.     Ex  parts  Curtis,  106   U.  S.  171, 
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27  L.  ed.  832,  1  Snp.  Ct.  Rep.  3S1;  United 
State*  t.  Newton,  9  Mackey,  220. 
Judgment  reversed. 


(JOS  U.  B.  ES) 

ARMOUR    PACKING    COMPANY,    Pet! 

UNITED  STATES.  (No.  461.) 
8WIFT  4  COMPANY,  Petitioner, 
UNITED  STATES.  (No.  468.) 
MORRIS  &  COMPANY,  Petitioner, 
UNITED  STATES.     (No.  489.) 


UNITED  STATES.     (No.  4.70.) 

Carriers  —  acceptance     of     rebates     by 

shipper  —  secret  or  fraudulent  device. 

1.  A  device  or  contrivance,  secret  or 
fraudulent  in  its  nature,  is  not  essential  to 
sustain  the  conviction  of  a  shipper  for  vio- 
lating the  Elkins  act  of  February  19,  1903 
(32  Stat,  at  L.  847,  chap.  708,  U.  8.  Domp. 
Stat.  Supp.  1907,  p.  880),  making  It  a 
criminal  offense  for  any  person  or  corpora- 
tion to  offer,  grant,  solicit,  give,  or  to  ac- 
cept or  receive,  any  rebate,  concession,  or 
discrimination  in  respect  to  transportation 
of  property  In  interstate  or  foreign  com- 
merce, whereby  any  such  property  shall,  by 
any  device  whatever,  be  transported  at  less 
than  the  carrier's  published  rates,  or  where- 
by any  other  advantage  is  given  or  dis- 
crimination practised. 
Courts  —  Federal  criminal  Jurladlcton  — 

venue  — continuing  offense. 

?..  The  offense  of  obtaining  transporta- 
tion of  property  in  interstate  or  foreign 
commerce  at  less  than  ths  carrier's  pub- 
lished rates,  created  by  the  Elkina  act  of 
February  19,  1603,  it  made  triable  in  any 
Federal  district  through  which  such  trans- 
portation Is  had,  by  the  provision  of  that 
act  that  violations  shall  be  prosecuted  in 
any  court  of  the  United  States  having  juris- 
diction of  crimes  within  the  district  in 
which  such  violation  was  committed,  or 
through  which  the  transportation  may  have 
been  conducted. 
Courts  — Federal    criminal   Jurisdiction 

—  venue  —  continuing  offense. 

3.  The  requirement  that  the  prosecution 
of  crimes  against  the  United  States  be  had 
in  the  state  or  district  where  the  offense 
was  committed,  which  is  made  by  U.  8. 
Const.,  6th  Amend.,  is  not  violated  by  the 

r revision  of  the  Elkins  act  of  February  IS, 
BOS,  under  which  the  offense  of  obtaining 
transportation  of  goods  from  Kansas  City 
to  New  York  City  at  less  than  the  carrier's 
published  rate*  may  U  triad  In  any  Federal 


district  through  which  such  transportation 
was  conducted. 

Carriers  —  acceptance  of  rebate  by  snip- 
per—exports  under  through  bill  of 

4.  Shipments  under  a  through  bill  of 
lading  from  an  interior  point  in  the  United 
Stales  to  a  foreign  port  are  embraced  in 
the  provisions  of  the  Elkina  act  of  February 
19,  1903,  making  it  an  offense  against  the 
United  States  to  obtain  the  transportation 
of  property  in  Interstate  or  foreign  com- 
merce at  less  than  the  earrier'a  published 

Commerce— export  duties  op  taxes. 

6.  The    mere    incidental    effect    upon    ex- 

erta  which  may  be  produced  by  applying 
a  shipment  from  an  interior  point  of  the 
United  States  to  a  foreign  port  the  provi- 
sions of  the  Elkins  act  of  February  19, 
1903,  making  it  an  offense  against  ths 
United  States  to  obtain  the  transportation 
of  property  In  interstate  or  foreign  com- 
merce at  less  than  the  earrier'a  published 
ate*,  does  not  render  such  provisions  re* 
.lugnant  to  U.  B.  Const  art.  1,  |  8,  f  S, 
forbidding  the  levying  of  export  taxes  or 
duties. 

>nunerce  — preference  of  ports. 
A.  Preference  is  not  given  to  the  porta 
one  state  over  those  of  another  by  ap- 
plying to  articles  intended  for  foreign  ex- 
~ort  the  provisions  of  the  Elkina  act  of 
'ebruary  19,  1903,  making  it  an  offense 
against  the  United  States  to  accept  trans- 
portation of  goods  in  interstate  or  foreign 
commerce  at  leu  than  the  carrier's  pub- 
lished rates. 

Carriers  —  acceptance  of  rebate)  by  ship- 
per— contract  fixing  former  rate  as 
defense. 

7.  A  shipper  Is  guilty  of  accepting  trans- 

Srtation  at  less  than  the  carrier's  pub- 
hed  rates,  in  violation  of  the  Elkins  act 
of  February  10,  1903,  where,  after  the  car- 
haa  duly  established  a  higher  rate,  he 
res  such  transportation  at  the  rate 
agreed  upon  in  a  prior  contract  with  the 
carrier,  which  waa  the  legal,  published,  and 
filed  rate  when  the  contract  was  made,  since 
the  statute,  being  then  in  force,  is  read 
into  such  contract,  and  becomes  a  part 
of  it 

Indictment  —  sufficiency  —  charging 
shipper  with  accepting  rebates. 

8.  An  indictment  charging  a  shipper  with 
securing  transportation  of  goods  in  inter- 
state or  foreign  commerce  at  less  than  ths 

published  rates,  In  violation  of  the 
Elkins  act  of  February  10,  1903,  ia  suffi- 
cient where  It  charges  each  and  all  of  ths 
elements  of  the  offense,  with  allegations  of 
time,  place,  kind  of  goods,  and  name  of  car- 
er, averring  the  fixing  of  the  published 
,te,  the  changing  of  the  rate,  and  the  new 
.  lblication,  the  shipper's  knowledge  of  this 
change,  and  the  carriage  of  the  goods  oral 
a  described  route  at  a  concession  of  ths 
difference  between  the  two  rates.* 
s  as  sotst,  oss  Osat  DI*  vol.  It  Oerrters,  Iff. 
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Appeal  — prejudicial  error  —  submitting 
question  to  Jury. 

9.  Submitting  to  the  jury  on  a  prosecu- 
tion against  a  shipper  for  Accepting  re- 
bates In  violation  of  the  Elldns  act  of  Feb- 
ruary 19,  1903,  the  question  whether  or  not 
there  wu  a  device  to  avoid  the  operation 
of  the  sot  and  to  obtain  the  transportation 
at  lew  than  the  carrier's  published  rates, 
did  not  prejudice  the  accused,  where,  under 
that  act,  no  device  or  contrivance,  secret 
or  fraudulent  in  its  nature,  is  requisite  to 
the  commission  of  the  offense,  any  means 
by  which  transportation  by  ft  concession 
from  the  established  rate  was  had  being 
sufficient  to  work  a  conviction.* 
Carriers— acceptance     or     rebate     by 

shipper  —  criminal    Intent. 

10.  Intentionally  accepting  transporta- 
tion of  goods  in  interstate  or  foreign  com- 
merce at  leas  than  the  carrier's  published 
rates,  which  is  forbidden  by  the  Elkios  act 
of  February  19,  1903,  la  sufficient  to  sus- 
tain ft  conviction  under  that  act,  although 
such  action  may  have  been  taken  in  good 
faith,  tinder  a  claim  of  legal  right. 

{Not.  407,  468,  409,  470.] 


OS 


)N  WRITS  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  judgments  affirm- 
ing convictions  In  the  District  Court  for  the 
"Western  District  of  Missouri  for  securing 
transportation  of  goods  in  interstate  or 
foreign  commerce  at  less  than  the  car- 
riers' published  rates.    Affirmed. 

See  same  case  below,  82  C.  0.  A.  136,  1B3 
Fed.  1. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Frank  Hagerman,  John  C. 
Cowin,  A.  R.  Urion,  Henry  Veeder,  and  M. 
W.  Border*  for  petitioners. 

Attorney  General  Bonaparte,  Assistant 
to  the  Attorney  General  Furdy,  and  Mr. 
_  A,  8.  Van  Valkenburgh  for  respondent 

*  Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  cases  are  here  upon  writs  of  cer- 
tiorari to  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit.  By  stipu- 
lation there  was  a  single  petition  for  cer- 
tiorari, and  the  cases  In  the  circuit  court 
of  appeals  were  considered  together  on  the 
record  la  the  Armour  Packing  Company 
Case,  and,  as  it  is  conceded  In  the  brief  of 
the  learned  counsel  for  the  petitioners  that 
the  differences  In  the  cases  are  unsubstan- 
tial, the  same  course  may  be  followed  here. 

Bach  of  the  petitioners  was  convicted  hi 
-the  district  court  of  the  United  States, 
n  district  of  Missouri,  for  violation  of 


the  so-called  Ellrins  act  (32  Stat,  at  L.  847, 
chap.  708,  U.  8.  Comp.  Stat  Bupp.  1007,  p. 
880),  in  obtaining  from  the  Chicago,  Bur- 
lington, &  Quincy  Railway  Company  an 
unlawful  concession  of  12  cents  per  100 
pounds  from  the  published  and  filed  rate 
on  that  portion  of  the  route  between  the 
Mississippi  river  and  New  York,  for  trans- 
portation upon  a  shipment  made  August  17, 

1905,  for  carriage  by  rail  of  certain  pack' 
ing-house  products  from  Kansas  City,  Kan- 
sas, to  New  York  for  export.  Upon  writs 
of  error  from  the  circuit  court  of  appeals 
of  the  eighth  circuit  the  sentences  of  convic- 
tion were  affirmed.  82  C.  C.  A.  ISO,  153 
Fed.  1. 

The  facts  in  the  Armour  Case  are  briefly 
these:  From  May  9  to  August  0,  1900,  the 
Chicago,  Burlington,  &  Quincy  Railway 
Company,  with  its  connecting  railroads  east 
of  the  Mississippi  river,  under  joint  traffic 
arrangements,  had  filed,  published,  and  post* 
ed  In  accordance  with  the  acts  of  Con-g 
gresa  the'ratos  of  shipment  of  the  character* 
In  question,  and  showing  that  the  propor- 
tionate part  thereof  from  points  on  the  Mis- 
sissippi river .  to  New  York  was  23  cents 
par  100  pounds.  Upon  June  16,  1905,  the 
packing  company  contracted  with  the  Wil- 
son Steamship  line  for  space  upon  boats 
sailing  in  August  for  certain  shipments, 
and  notified  the  Burlington  Company  there- 
of, giving  It  a  copy  of  the  contract.  On 
June  17,  1905,  the  Burlington  Company  con- 
tracted with  the  packing  company  to  carry 
export  shipments  from  lr-""»  City,  Kan- 
sas, of  products  named,  until  December  31, 

1906,  at  a  rate  the  proportionate  part  of 
which  from  the  Mississippi  river  to  New 
York  City  was  23  cento  per  100  pounds,  as 
aforesaid.  Upon  August  0,  1900,  the  tariff 
was  amended  and  duly  published  and  filed, 
showing  that  the  proportionate  part  from 
the  Mississippi  river  to  New  York  City  was 
30  cents  instead  of  23  cents  per  100  pounds. 
One  of  the  connecting  railroads  then  object- 
ed to  the  carrying  of  the  freight  at  the 
contract  rate  hereinbefore  stated,  and  a 
controversy  arose  between  it  and  the  Bur- 
lington Company  as  to  whether  such  con- 
tract should  apply,  the  Burlington  Com- 
pany claiming  that  it  should,  the  connect- 
ing carrier  denying  this  contention.  Upon 
August  17,  1905,  the  packing  company  de- 
livered at  Kansas  City,  Kansas,  to  the 
Burlington  Company,  67  tierces  of  oleo  oil, 
property  of  the  character  covered  by  the 
contract,  for  export  to  Christian: a,  Norway, 
and  upon  receipt  thereof  at  Kansas  City, 
Kansas,  the  Burlington  Company  issued  and 
delivered  a  bill  of  lading,  agreeing  to  carry 
the.  same  to  the  point  .of  destination  for  a 
through  rate,  which  included  the  carriage 
by,   and  the  rate  of,  the  steamship  Una, 
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which  bill  of  lading  waa,  according  to  the 
ordinary  conn*  of  busmen,  delivered  to  the 
Trader*  Despatch,  one  of  the  connecting 
earners,  which  took  the  same  up  and  issued 
a  through  bill  of  lading  for  the  gooda  at 
the  through  rate.  The  bill  was  in  triplicate, 
one  copy  thereof  being  delivered  to  and  ac- 
cepted by  the  ateamshlp  company.  The 
packing  company  paid  to  the  Burlington 
» Company,  aa  the  initial  carrier,  the  full 
•  through  rate  for  the"  carriage  over  the  line 
of  the  Burlington  Company  and  Its  con- 
necting carriers  and  that  of  the  steamship 
line,  and,  from  the  time  of  the  delivery  of 
the  freight  to  the  railway  company  at  Kan- 
aaa  City,  Kansas,  until  it  waa  delivered  at 
the  export  destination,  it  was  exclusively 
handled  by  the  carriers,  rail  and  steamship, 
the  shipper  having  nothing  to  do  with  it. 
The  Burlington  Company  did,  with  connect- 
ing lines,  transport  the  property  from  Kan- 
sas City,  Kansas,  through  the  western  dis- 
trict of  Missouri  and  other  states  and  dis- 
tricts to  New  York  City,  where  the  same 
was  delivered  to  the  steamship  line.  The 
full  rate  for  the  through  carriage  thus  paid 
was  made  up  so  that  the  proportional  part 
of  the  railroad  carriage  east  of  the  Missis- 
sippi river  waa  23  cents  per  100  pounds,  in- 
stead of  35  cents  per  100  pounds,  fixed  by 
the  amended  and  published  rate.  The  pack- 
ing company,  at  the  time  of  making  the 
shipment  and  paying  the  freight,  knew  of 
the  filing  and  publishing  of  the  amended 
tariff  of  August  6,  1906,  but  did  not  know 
how  the  rate  was  apportioned  or  divided, 
or  made  up  among  the  respective  carriers 
or  points,  except  that  it  knew  the  steam- 
ship rate  as  named  in  the  contract  with  the 
steamship  owners. 

At  the  time  aforesaid  the  Burlington 
Company  was  a  common  carrier,  engaged 
in  the  transportation  of  property  by  rail- 
way under  contract  agreements  and  traffic 
arrangements  with  certain  other  lines,  ex- 
tending from  Kansas  City,  Kansas,  east 
to  the  city  of  New  York  and  other 
board  points.  There  were  no  fixed  contract 
agreements  or  traffic  arrangements  with 
the  steamship  lines,  which  were  conducted 
as  hereinafter  set  forth.  The  ocean  rate 
Is  variable,  depending  upon  the  set 
weather,  and  other  matters.  The  steamship 
must  sail  at  a  given  date  and  has  a  cer- 
tain amount  of  space  to  be  filled,  so  that 
space  may  be  at  one  time  quoted  to  o 
person  at  one  price  and  at  another  tii 
to  another  person  at  a  different  price.  T 
question  of  such  rates  varies  from  hour 
hour,  as  well  aa  from  day  to  day.  For 
these,  among  other  reasons,  there  was  no 
contract  agreement  or  traffic  arrangements 
g  between  the  railroads  and  export  steam- 
*,iUp  lines.    The  reservation  of'spaee  upon 
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In  advance  is  an  im- 
portant thing,  so  that  the  packing  company 
can  be  certain  that  its  shipment  ean  go  on 
the  boats  sailing  at  specified  times.  The 
packing  company  has  houses  in  different 
parts  of  the  United  States,  so  that  it  can- 
not always,  at  the  time  of  the  contract 
for  space,  know  from  what  particular  point 
and  over  what  road  the  shipments  will  go. 
Before  August  0,  190S,  shipments  were 
made  according  to  the  terms  of  the  con- 
tract aforesaid,  which  were  carried  under 
the  terms  thereof.  The  Armour  Company 
contended  and  insisted  that  the  amendment 
increasing  the  tariff  rate  did  not  and  could 
not  abrogate  or  impair  the  term  of  its  con* 

These  prosecutions  were  under  the  EILins 
act  (32  Stat,  at  L.  847,  chap.  70S,  U.  8. 
Comp.  Stat.  Supp.  1907,  p.  880),  and  the 
first  question  argued  concerns  the  con- 
struction of  that  act,  as  to  what  consti- 
tutes a  crime  on  the  part  of  the  shippers 
so  far  as  obtaining  a  shipment  by  soma 
manner  of  device  is  concerned,  it  being  the 
contention  of  the  petitioners  that,  in  order 
to  work  conviction,  the  shipper  must  be 
guilty  of  some  bad  fai'h  or  fraudulent  con- 
duct In  the  use  of  tbe  device,  or  obtain  the 
rebate  by  some  intentionally  dishonest  or 
underhanded  method,  concession,  or  discrimi- 
nation denounced  by  the  act.  The  history 
of  the  act  in  this  feature  may  be  of  serv- 
ice in  interpreting  the  meaning  of  Congress. 
The  act  of  February  4,  1887,  made  no  pro- 
vision for  criminal  offenses  against  the  ship- 
pers, but  it  was  provided  (I  2,  24  Stat,  at 
L.  379,  chap.  104,  U.  a  Comp.  Stat.  1001, 
p.  315S),  that  if  the  common  carrier  should, 
directly  or  indirectly,  by  any  special  rate, 
rebate,  or  other  device,  demand,  collect,  or 
receive,  through  any  person  or  persons,  a 
greater  or  leu  compensation  for  any  serv- 
ice rendered  or  to  be  rendered  in  the  trans- 
portation of  property  subject  to  the  provi- 
sions of  the  act,  than  it  charges,  demands, 
collects,  or  receives,  etc.,  from  any  other 
person  or  persons  for  doing  for  him  or  them 
a  like  service  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  the 
same  circumstances,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  discrimina-S 
tion,  which  by  the' act  was  prohibited  and 
made  unlawful.  And  it  was  made  unlawful 
for  a  common  carrier  to  deviate  from  the 
published  schedule  of  rates,  fares,  ^  and 
charges.  24  Stat,  at  L.  §  8,  p.  381,  chap. 
104,  U.  S.  Comp.  Stat.  1901,  p.  3166. 

By  the  act  of  March  2,  1B69  (26  Stat,  at 
L.  897,  j  2,  chap.  3S2,  U.  S.  Comp.  Stat.  1901, 
p.  3161),  the  shipper  was  brought  within 
certain  criminal  provisions  of  the  law,  and 
one  who  should  knowingly  and  wilfully 
by    false    billing,    false    classifying,    falsa 
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weighing,  false  representation  of  the  con- 
tents of  the  package,  or  false  report  of 
weight,  or  by  any  other  device  or  means, 
with  or  without  the  consent  or  connivance 
of  the  carrier,  obtain  or  dispose  of  prop- 
erty at  leas  than  the  regular  rate  estab- 
lished and  in  force,  should  be  deemed  guilty 
of  fraud. 

It  will  be  noticed  that,  in  these  statutes, 
the  term  "device"  is  associated  with  other 
words  indicative  of  its  meaning,  and.  In 
the  act  of  March  2,  1889,  the  shipper,  for 
falsely  acting  as  to  weighing,  billing,  classi- 
fying, or  obtaining  the  transportation  of 
property  at  less  than  the  regular  rate,  or  by 
any  other  device,  was  deemed  guilty  of 
fraud.  In  this  act  the  term  "device,"  as 
one  of  the  meana  of  consummating  a  fraud, 
shows  the  sense  in  which  the  term  is  used 
by  Congress.  It  waa  only  fraudulent  eon- 
duet  in  obtaining  transportation  at  lees 
rates  than  others,  which  waa  denounced  by 
the  act,  and  the  imposition  aimed  at  was 
principally  such  aa  might  be  practised  by 
the  shippers  upon  the  carriers  in  order  to 
procure  the  preference. 

When  we  oome  to  the  Elkins  act  we  And 
the  following  provisions  (32  Stat,  at  L.  847, 
chap.  708,  U.  S.  Coup.  Stat.  Supp.  1907, 
p.  880): 

"The  wilful  failure  upon  the  part  of  any 
carrier  subject  to  said  acts  to  file  and  pub- 
lish the  tariffs  or  ratea  and  charges  aa  re- 
quired by  said  acts,  or  strictly  to  observe 
such  tariffs  until  changed  according  to  law, 
shall  be  a  misdemeanor,  and  upon  convic- 
tion thereof  the  corporation  offending  shall 
be  subject  to  a  fine  not  less  than  one 
thousand  dollars  nor  more  than  twenty 
thousand  dollar*  for  each  offense;  and  It 
shall  be  unlawful  for  any  person,  persons, 
or  corporation  to  offer,  grant,  or  give  or 
>•  to  solicit,  accept,  or  receive  any  rebate, 
*  concession,  or*  discrimination  In  respect  of 
the  transportation  of  any  property  in  in- 
terstate or  foreign  commerce  by  any  com- 
mon carrier  subject  to  said  act  to  regulate 
commerce  and  the  acts  amendatory  thereto, 
whereby  any  such  property  shall,  by  any 
device  whatever,  be  transported  at  a  lesa 
rate  than  that  named  In  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce 
and  the  acts  amendatory  thereto,  or  where- 
by any  other  advantage  is  given  or  dis- 
crimination is  practised.  Every  person  or 
corporation  which  shall  offer,  grant,  or  give, 
or  solicit,  accept,  or  receive  any  such  re- 
bates, concession,  or  discrimination  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  thousand  dollars 
nor  more  than  twenty  thousand  dollars." 
In  this   act  we  find   punishment  by  im- 


prisonment abolished,  and  the  shipper  and 
carrier  are  placed  upon  the  like  footing,  and 
it  Is  made  unlawful  for  any  person  or  cor- 
poration to  offer,  grant,  solicit,  give,  or  to 
accept  or  receive,  any  rebate,  concession,  or 
discrimination  In  respect  to  transportation 
of  property  in  interstate  or  foreign  com* 
merce,  whereby  any  such  property  shall,  by 
any  device  whatever,  be  transported  for  a 
less  rate  than  that  published  and  filed  by 
such  carriers,  or  whereby  any  other  ad- 
vantage is  given  or  discrimination  prac- 
tised. And  we  find  the  word  "device"  dis- 
associated from  any  such  words  as  "fraudu- 
lent conduct,  scheme,  or  contrivance,"  but 
the  act  seeks  to  reach  all  mean*  and  meth- 
ods by  which  the  unlawful  preference  of 
rebate,  concession,  or  discrimination  is  of- 
fered, granted,  given,  or  received.  Had  it 
been  the  Intention  of  Congress  to  limit  the 
obtaining  of  such  preferences  to  fraudulent 
schemes  or  devices,  or  to  those  operating 
only  by  dishonest,  underhanded  methods,  it 
would  have  bean  easy  to  have  so  provided 
in  words  that  would  be  unmistakable  in 
their  meaning.  A  device  need  not  be  neces- 
sarily fraudulent)  the  term  Includes  any- 
thing which  is  a  plan  or  contrivance.  Web- 
ster defines  it  to  be  "that  which  is  devised 
or  formed  by  design;  a  contrivance;  an  in- 
vention; a  project,"  etc  5 

This  act  la  not  only  to  be  read  in  the* 
light  of  the  previous  legislation,  but  the 
purpose  which  Congress  evidently  had  In 
mind  in  the  passage  of  the  law  is  also  to 
be  considered. 

The  views  of  this  court,  speaking  through 
Mr.  Justice  White,  in  New  York,  N.  H.  & 
H.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361,  391,  60  L.  ed.  SIS,  621, 
28    Sup.   Ct.   Rep.   272,   277,   are    apposite 

"It  cannot  be  challenged  that  the  great 
purpose  of  the  act  to  regulate  commerce, 
whilst  seeking  to  prevent  unjust  and  unrea- 
sonable rates,  was  to  secure  equality  of 
rates  as  to  all  and  to  destroy  favoritism, 
these  last  being  accomplished  by  requiring 
the  publication  of  tariffs  and  by  prohibiting 
secret  departures  from  such  tariffs,  and 
forbidding  rebates,  preferences,  and  all 
other  forms  of  undue  discrimination.  To 
this  extent  and  for  these  purposes  the  stat- 
ute was  remedial,  and  is,  therefore,  enti- 
tled to  receive  that  interpretation  which 
reasonably  accomplishes  the  great  public 
purpose  which  it  waa  enacted  to  subserve. 
The  all-embracing  prohibition 
against  either  directly  or  indirectly  char- 
ging leas  than  the  published  ratea  show* 
that  the  purpose  of  the  statute  waa  to 
make  the  prohibition  applicable  to  every 
method  of  dealing  by  a  carrier  by  which 
the  forbidden  result  could  be  brought  about. 
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If  the  public  purpose  which  the  statute  waa 
intended  to  accomplish  be  borne  in  mind, 
ita  meaning  becomes,  if  possible,  clearer." 
The  Elklns  act  proceeded  upon  broad  lines 
and  was  evidently  Intended  to  effectuate 
the  purpose  of  Congress  to  require  that  all 
shippers  should  be  treated  alike,  and  that 
the  only  rate  charged  to  any  shipper  for 
the  same  service,  under  the  same  condi- 
tions, should  be  the  one  established,  pub- 
lished, and  posted  as  required  by  lav.  It 
is  not  so  much  the  particular  form  by 
which  or  the  motive  for  which  this  purpose 
waa  accomplished,  but  the  intention 
to  prohibit  any  and  all  means  that  might 
he  resorted  to  to  obtain  or  receive  cor 
alone  and  rebates  from  the  fixed  rates,  duly 
posted  and  published. 
2  It  is  next  contended  that  there  Is  no 
*  jurisdiction  to  prosecute* the  offense  named, 
because  the  alleged  offense,  if  any,  was  not 
committed  in  the  western  district  of  Mis- 
souri, where  the  prosecution  waa  had,  but  the 
same  waa  complete  in  Kansas  City,  in  the 
state  of  Kansas;  and  it  Is  contended  in 
this  connection  that  if  the  act  can  be  con- 
strued to  include  prosecutions  in  other  dis- 
tricts it  is  unconstitutional  within  the  pro- 
visions of  the  6th  Amendment  of  the  r 
atitutlon  of  the  United  States,  which  pro- 
vides that  the  accused  shall  have  the  right 
to  be  tried  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have 
been  committed.  Art.  3,  8  8,  Otb  Amend- 
As  to  the  construction  of  the  act,  in  addi- 
tion to  the  section  of  the  act  above  quoted, 
ft  is  further  provided  in  the  Elkina  law  {32 
Stat  at  L.  847,  chap.  708,  U.  S.  Comp.  Stat. 
Bupp.  1907,  p.  880),  as  to  jurisdiction: 

Prosecution — Jurisdiction.  "Every  viola- 
tion of  this  section  shall  be  prosecuted  in 
any  court  of  the  United  States  having  juris- 
diction of  crimes  within  the  district  in 
which  such  violation  waa  committed  or 
through  which  the  transportation  may  have 
been  conducted;  and  whenever  the  offense 
is  begun  in  one  jurisdiction  and  completed 
in  another  it  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  either 
jurisdiction  in  the  same  manner  as  if  the 
offense  had  been  actually  and  wholly  < 
mi  t  ted  therein." 

In  this  case  the  indictment  charges  the 
actual  transportation  of  the  property  from 
Kansas  City,  Kansas,  to  New  York  City, 
the  course  of  transportation  being  through 
the  western  district  of  Missouri,  in  which 
the  prosecution   was  had. 

We  are  not  now  concerned  with  the  con- 
struction of  the  act  in  making  provision 
for  punishing  the  carrier  or  shipper  for  of- 
,  faring,  granting,  or  giving,  or  soliciting,  ac- 
cepting, or  receiving,  rebates,  concessions,  or 


discriminations,  Irrespective  of  actual  trans* 
portation,  for  it  is  specifically  made  an  of- 
fense to  receive  any  rebate  or  concession 
whereby  any  aw.h  property  U,  by  any  de- 
vice whatever,  transported  at  a  less  rat* 
than  that  named,  published,  and  filed  by  the 
carrier;  and  jurisdiction  is  given  to  prose- 
cute In  any  criminal  court  of  the  United* 
States* in  the  district  through  which  the* 
transportation  may  have  been  conducted. 

Having  in  flew  the  offense  charged  in  this 
case,  we  think  it  is  clearly  within  the  terms 
of  the  act  making  it  penal  to  procure  the 
actual  transportation,  by  any  of  the  means 
denounced  in  the  act,  of  goods  at  a  less  rats 
than  that  named  in  the  tariffs.  It  is  the 
purpose  of  the  act  to  punish  those  who 
give  or  receive  transportation,  in  the  sense 
of  actual  carriage,  at  a  concession 
from  the  published  rates.  Wherever  such 
transportation  is  received,  there  the  offense 
is  to  be  deemed  to  have  been  committed. 
Why  may  this  not  be  sol  In  this  feature 
of  the  statute,  the  transportation  being 
of  the  essence  of  the  offense,  when  it  takes 
place,  whether  in  one  district  or  another, 
whether  at  the  beginning,  at  the  end,  or 
in  the  middle  of  the  journey,  it  is  equally 
and  at  all  times  committed. 

Congress  also  embraced  in  J  1  of  the  El- 
kins  act  offenses  not  depending  upon  actus! 
transportation  through  districts;  and,  as  to 
the  trial  of  such,  it  also  made  proviaiona 
in  the  venue  section. 

For  the  penal  section  is  not  only  aimed 
at  offenses  whereby  property  is  transported 
fn  interstate  commerce  at  leas  than  pub- 
lished rates,  but  in  terms  covers  the  offer- 
ing, granting,  giving,  soliciting,  accepting, 
or  receiving  of  rebates,  concessions,  or  dis- 
criminations, "whereby  any  other  advan- 
tage is  given  or  discrimination  is  practised" 
in  respect  of  interstate  transportation. 

Congress  doubtless  had  in  mind  that  some 
of  these  offenses  might  be  complete  in  a 
single  district;  some  might  be  begun  in  one 
and  completed  in  another;  and  those  where- 
in transportation  —  actual  carriage  —  waa 
made  an  essential  element  might  continue 
through  several  districts;  and  hence  under- 
took to  provide  places  for  trial  of  any  of- 
fense which  might  be  committed  against 
the  proviaiona  of  the  act.  It  is  at  least  cer- 
tain that  these  sections,  construed  together, 
make  an  offense  of  obtaining  transportation 
at  a  concession  from  the  published  rate, 
which  shall  be  triable  in  any  district" 
through  which  It'la  had.  That  is  the  of-* 
fense  of  which  the  accused  is  charged  in 
this  case,  and  such  is  the  district  in  which 
it  was  tried. 

It  is  contended  that  the  contrary  wsa 
held  in  the  case  of  Davis  v.  United  States, 
43  a  C.  A.  448,  104  Fed.  US.  decided  fa 
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the  circuit  court  of  appeals  for  the  sixth 
circuit.  In  that  cue  the  prosecution  was 
for  false  billing  by  the  shipper,  under  |  2  of 
the  act  of  1888,  whereiu  the  statute  provid- 
ed punishment  for  the  offense  in  a.  tingle 
district,  and  it  was  there  held  that  the 
crime  was  complete  in  the  district  in  which 
the  false  billing  was  made  and  the  goods 
delivered  to  the  carrier  for  transportation, 
and  that  its  actual  carriage  waa  not  an  es- 
sential element  of  the  offense;  and  that  a 
prosecution  in  Texas  for  goods  falsely  billed 
and  delivered  to  the  carrier  in  Ohio  could 
not  be  mail  tained. 

Under  the  amended  act,  transportation 
with  a  rebate,  or  at  a  concession  from  the 
established  rates,  is  made  an  offense  as  to 
the  ahipper  as  well  as  the  carrier,  thereby 
differentiating  the  Elkins  act  from  §  2  of 
the  act  of  1889,  as  construed  in  the  Davis 
Case.  In  the  Davis  Case  it  waa  specifically 
■aid: 

"Such  transportation  may  be  through  a 
number  of  districts,  but  Congress  has  given 
jurisdiction  for  punishment  of  the  crime  in 
the  district  in  which  the  offense  is  com- 
mitted. It  must  have  been  in  the  con- 
templation of  Congress  that  the  fraudulent 
representations  may  be  made  in  one  place, 
and  the  transportation,  in  the  sense  of 
actual  carriage,  obtained  as  a  result  there- 
of, may  be  to  a  state  or  district  remote 
from  the  place  of  delivery,  and  through  a 
number  of  districts  of  the  United  States. 
If  it  waa  contemplated  that  the  crime  could 
only  be  committed  when  the  carriage  con- 
tracted for  was  concluded,  quite  a  different 
provision  would  have  been  inserted  than 
the  one  requiring  punishment  In  the  dis- 
trict where  committed.  Congress,  In  pass- 
ing this  act,  and  providing  for  the  place 
of  trial  and  punishment  in  a  single  dis- 
trict, evidently  contemplated  the  consumma- 
tion of  the  offense  at  the  place  where  the 
goods  are  billed  by  the  shipper  and  the 
t.  delivery  for  transportation  takes  place." 
*  *  But  it  is  said  this  construction  of  the  act 
is  In  violation  of  the  6th  Amendment  of 
the  Constitution  of  the  United  States,  which 
requires  crimes  to  be  prosecuted  and  pun- 
ished in  the  state  or  district  where  the 
same  are  committed,  and  that,  as  the  trans- 
portation was  had,  at  least  in  part,  in  Kan- 
ess,  the  offense  was  there  completed  and 
could  not  be  prosecuted  elsewhere.  ~ 
the  constitutional  provision  does  not 
quire  the  prosecution  of  the  defendant  in 
the  district  wherein  he  may  reside  at  the 
time  of  the  commission  of  the  offense,  or 
where  he  may  happen  to  be  at  that  time, 
provided  he  is  prosecuted  where  the  offense 
Is  committed.  The  constitutional  require- 
ment is  as  to  the  locality  of  the  offense, 
and  not  the  personal  presence  of  the  offend- 
28  S.  C— 28. 


er.  Be  Palliser  (PalUaer  v.  United  States) 
136  U.  8.  267,  265,  34  L.  ed.  614,  617,  10  Sup. 
Ct.  Rep.  1034;  Burton  v.  United  States,  202 
U.  S.  344,  387,  50  L.  cd.  1067,  1073,  26  Sup. 
Ct.  Sep.  688.  This  doctrine  finds  illustra- 
tion in  Palliser's  Case,  supra,  in  which  a 
person  was  prosecuted  in  Connecticut  for 
mailing  a  letter  in  New  York,  addressed  to 
the  postmaster  in  the  former  state,  to  in- 
duce him  to  violate  his  official  duty,  and  it 
was  therein  argued  that  the  offense  was 
complete  in  New  York  when  the  letter  waa 
mailed,  and  that  only  in  the  New  York  dis- 
trict could  the  prosecution  be  constitutional- 
ly had;  but  this  court,  speaking  through 
Mr.  Justice  Gray,  said:  "There  can  be  no 
doubt  at  all,  if  any  offense  was  committed 
in  New  York,  the  offense  was  continuing  to 
be  committed  when  the  letter  reached  the 
postmaster  In  Connecticut.'* 

In  that  case  the  offender  had  done  no  act 
out  of  New  York,  and  the  acts  performed 
by  him  were  complete  when  the  letter  waa 
delivered  at  the  postofSee  in  that  state;  but 
this  court  held  the  crime  to  be  a  continuing 
one.  We  think  the  doctrine  for  stronger 
reason  applies  in  the  present  case,  for 
transportation  is  an  essential  element  of 
the  offense,  and,  as  we  have  said,  trans- 
portation equally  takes  place  over  any  and 
all  of  the  traveled  route,  and  during  trans- 
portation the  crime  is  being  constantly 
committed.  It  does  not  follow,  from  this 
view  of  the  character  of  the  offense,  that 
a  single  transportation  of  goods  can  be  raadei- 
the  basis  of  repeated  separate 'criminal* 
charges  In  each  of  the  districts  through 
which  the  transportation  at  an  illegal  rata 
Is  had.  Take  tbe  present  case.  The  charge 
is  of  a  single,  continuous  carriage  from  Kan- 
sas City  to  New  York  at  a  concession  from 
the  legal  rate  for  the  part  of  the  carriage 
between  the  Mississippi  river  and  New  York 
of  12  cents  for  each  100  pounds  so  trans- 
ported. This  is  a  single,  continuing  offense, 
not  a  series  of  offenses,  although  it  is  con- 
tinuously committed  in  each  district  through 
which  the  transportation  is  received  at  the 
prohibited  rate. 

To  say  that  this  construction  may  work 
serious  hardship  In  permitting  prosecutions 
in  places  distant  from  the  home  and  re- 
mote from  the  vicinage  of  the  accused  is  to 
state  an  objection  to  the  policy  of  the  law, 
not  to  the  power  of  Congress  to  pass  it. 
Hyde  v.  Shine,  109  U.  8.  62,  78,  SO  L.  ed. 
00,  06,  26  Sup.  Ct.  Rep.  760.  But  this 
is  a  large  country,  and  the  offense  under 
consideration  is  one  which  may  be  constant- 
ly committed  through  its  length  and 
breadth.  This  situation  arises  from  modem 
facilities  for  transportation  and  intercom- 
munication In  interstate  transportation^ 
and  considerations  of  convenience  and  herd- 
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■hip,  while  they  may  appeal  to  the  legisla- 
tive hranch  of  the  government,  Will  not 
prevent  Congress  from  exerciaiug  its  consti- 
tutional power  in  the  mmagtment  and  con- 
trol of  interstate  commerce.  We  think 
there  was  jurisdiction  to  prosecute  for  the 
offense  charged  within  the  western  district 
of  Missouri. 

It  is  further  contended  by  petitioners  that 
the  statutes  have  no  application  to  a  ship- 
ment on  a  through  bill  of  lading  from  an 
interior  point  in  the  United  States  to  a 
foreign  port.  It  is  alleged  that  the  Elkinu 
law  refers  to  the  original  interstate  com- 
merce act,  and  that  its  terms  do  not  include 
such  shipments.  Analyzing  the  1st  section 
Of  the  act  (24  Stat,  at  L.  370,  chap.  104,  U. 
S.  Comp.  Stat.  1901,  p.  3154),  it  is  said 
that  it  applies  to  the  following  kinds  of 
commerce:  (a)  interstate  commerce;  (b) 
commerce  between  the  United  States  and  an 
adjacent  foreign  country;  (a)  commerce  be- 
tween places  in  the  United  States  passing 
through  a  foreign  country;  (d)  commerce 
from  the  United  State*  to  a  foreign  coun- 
£  try,  only  while  being  transported  to  a  point 
*  of  transshipment;*^)  commerce  from  a  for- 
eign country  to  points  in  the  United  States, 
but  only  while  being  carried  from  port  of 
entry  either  in  the  United  States  or  an 
adjacent  foreign  country.  And  it  is  con- 
tended that  I  6.  as  amended  (28  Stat,  at  L. 
80S,  chap.  382,  U.  S.  Comp.  Stat.  1M1,  p. 
31ii8),  does  not  require  the  tiling  of  through 
export  tariffs. 

The  purpose  of  Congress  to  embrace  the 
whole  field  of  interstate  commerce  is  made 
apparent  by  the  exclusion  only  of  wholly 
domestic  commerce  in  the  last  clause  of  i  1 
of  the  original  not  of  1S8T,  and  in  the  dec- 
laration of  the  scope  and  purpose  of  the 
act,  declared  In  Its  title.  Texas  &  P.  R. 
Co.  r.  Interstate  Commerce  Commission,  102 
U.  S-  107,  211,  40  L.  ed.  040,  844,  6  Inters. 
Com.  Rep.  400,  10  Sup.  Ct.  Rep.  860.  There 
is  no  attempt  in  the  language  of  the  act  to 
exempt  inch  foreign  commerce  as  is  carried 
on  a  through  bill  of  lading;  on  the  con- 
trary, the  act  in  terms  applies  to  the  trans- 
portation of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign 
country  and  carried  from  such  place  to  a 
port  of  transshipment. 

What  reasonable  ground  is  there  for  sup- 
posing that  Congress  intended  to  exercise  no 
control  over  such  commerce  if  It  happens 
to  be  billed  through  to  the  foreign  port! 
Such  construction  would  place  such  impor- 
tant commerce  shipped  in  the  United  States 
to  a  port  for  transshipment  abroad  wholly 
outside  the  restrictions  of  the  law,  and  en- 
able shippers  to  withdraw  such  commerce 
from  the  regulations  enforced  against  other 
Interstate  commerce  by  the  expedient  of  a 


through  bill  of  lading.  Take  the  pnssal 
case.  The  through  rate  is  obtained  by  add- 
ing the  ocean  rate  to  the  inland  rate.  Then 
is  no  contractual  relation  between  the  rail- 
road carrier  and  the  ocean  carrier.  The 
ocean  rate  is  uncertain  and  variable,  depend- 
ing upon  time  of  sailing  and  available  apace, 
The  accommodation  for  ocean  shipment  waa 
obtained  by  the  shipper  and  by  It  made 
known  to  the  inland  carrier.  We  think  the 
language  of  the  statute,  read  in  the  light  of 
the  manifest  purpose  of  its  passage,  shows 
the  intent  of  Congress  to  bring  interstate 
commerce  within  the  control  of  the  pro- 
visions of  the  law  up  to  the  time  of  ocean  S 
shipment.  This  construction* is  reinforced* 
by  the  broad  provisions  of  J  0  of  the  act 
as  to  publishing  schedules,  showing  rates, 
fares,  and  charges,  and  filing  the  same  with 
the  Interstate  Commerce  Commission.  That 
such  rates,  notwithstanding  through  bills 
of  lading,  wen  subject  to  the  provisions  of 
the  act,  was  held,  upon  full  consideration, 
and  rightfully,  as  we  think,  by  the  Inter- 
state Commerce  Commission.  Be  Tariffs  on 
Export  *  Import  Traffic,  10  Inters.  Com, 
Rep.  66. 

It  is  contended  that  the  act,  as  construed 
by  the  circuit  court  of  appeals,  makes  It 
conflict  with  art.  1,  |  9,  par.  5,  of  the  Con- 
stitution, which  provides:  "No  tax  or  duty 
■ball  be  laid  on  any  articles  exported  from 
any  state.  No  preference  shall  be  gives 
by  any  regulation  of  commerce  or  revenue 
to  the  ports  of  one  state  over  those  of  an- 
other;  nor  shall  Teasels  bound  to  or  from 
one  state  be  obliged  to  enter,  clear,  or  pay 
duties  in  another.'* 

The  petitioner  contends  that  to  permit  a 
statute  to  have  such  application  to  articles 
intended  for  foreign  export  is  to  place  a 
burden  on  the  exercise  of  this  right,  because, 
before  the  shipper  can  lawfully  send  his 
goods  abroad,  and  before  the  carrier  can 
lawfully  accept  them,  there  must  be  a  com- 
pliance with  the  established  rata  on  Ilia 
with  the  Interstate  Commerce  Commission, 
This  rate  is  subject  only  to  be  changed  as 
provided  by  law;  and  this  can  be  done  with- 
out notice  to  the  exporter  and  regardless  of 
his  power  to  comply  with  the  legal  rate 
and  meet  the  competition  at  the  seaport 
and  the  conditions  of  foreign  markets. 
These  things,  it  is  said,  place  a  distinct  bur- 
den upon  export  trade,  and  therefore  corns 
within  the  constitutional  prohibition.  But 
It  is  to  be  observed  that  the  Constitution 
provides  for  a  burden  only  by  the  way  at 
taxation  or  duty,  and,  unless  the  alleged 
interference  amounts  to  such  taxation  or 
duty,  it  does  not  come  within  the  constitu- 
tional prohibition.  Cornell  v.  Coyne,  IBS 
U.  S.  418,  48  L.  ad,  804,  24  Sup.  Ct  Rep. 
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The    regulations    of   interstate 
provided    by    the    statute    now    under   con- 
sideration   are    within    the    acknowledged 

*  power  of  Congress  under  the  Interstate  com- 

•  mcrca  clause  of*  the  Constitution.  There  la 
no  attempt  to  levy  duties  on  goods  to  be 
exported,  and  the  mere  incidental  effect  in 
the  legal  regulation  of  interstate  commerce 
upon  aneh  exportation*  doea  not  come 
within  this   constitutional  prohibition. 

Nor  do  we  think  there  is  any  more  force 
in  the  contention  that  this  legislation 
amounts  to  a  preference  of  porta  of  one 
state  over  those  of  another  within  the 
meaning  of  the  constitutional  provision  un- 
der consideration.  This  provision  waa  in- 
tended to  prevent  legislation  intended  to 
give,  and  having  the  effect  of  giving,  pref- 
erence to  the  ports  of  one  state  over  those 
of  another  state.  It  may  be  true  that  the 
regulation  of  interstate  commerce  by  rail 
has  the  effect  to  give  an  advantage  to  com- 
merce wholly  by  water  and  to  porta  which 
can  be  reached  by  means  of  inland  navi- 
gation, but  these  are  natural  advantages 
and  are  not  created  by  statutory  law.  The 
fact  that  regulation,  within  the  acknowl- 
edged power  of  Congress  to  enact,  may  af- 
fect the  ports  of  one  state  more  than  those 
of  another,  cannot  be  construed  as  a  viola- 
tion of  this  constitutional  provision.  South 
Carolina  v.  Georgia,  B3  U.  8.  4,  IS,  23  L. 
ed.  TS2,  784;  Pennsylvania  v.  Wheeling  ft 
B.  Bridge  Co.  18  How.  421,  433,  IS  L.  ed. 
435,  438. 

It  is  strongly  urged  that  there  Is  nothing 
in  the  acts  of  Congress  regulating  inter- 
state commerce  which  can  render  illegal 
the  contract  between  the  shipper  and  tbe 
railroad  company  covering  the  period  from 
June  to  December,  1906.  The  contract,  it 
Is  insisted,  was  at  the  legal,  published  and 
filed  rate,  and  there  is  nothing  in  the  law 
destroying  tbe  right  of  contract  so  essen- 
tial to  carrying  on  business  such  as  the 
petitioner  was  engaged  in.  But  this  con- 
tention loses  sight  of  the  central  and  con- 
trolling purpose  of  the  law,  which  is  to  re- 
quire all  shippers  to  be  treated  alike,  and 
but  one  rate  to  be  charged  for  similar  car- 
riage of  freight,  and  that  the  filed  and 
published  rate,  equally  known  by  and  avail- 
able to  every  shipper. 

In  the  Elkins  set,  Congress  has  mads  It  a 

penal  offense  to  give  or  receive  transport*- 

Htion  at  less  than  the  published  rate.    This 

■  rate  can  only  be  raised  by  tan  days'  or  low- 

*  ered  by  three'days'  notice.    Sec  6,  25  Stat. 

at  L.  855,  chap.  382,  U.  S.  Comp.  Stat.  1801, 

p.   8158.     There  is  no    provision   excepting 

special  contracts  from  the  operation  of  the 

law.    One  rata  ta  to  be  charged,  and  that 

tbe  on*  fixed  and  published  In  the  manner 

pointed  out  in  the  statute,  and  subject  to 


change  in  tbe  only  way  open  by  the  stat- 
ute. There  is  no  provision  for  the  filing  of 
contract*  with  shippers,  and  no  method  of 
making  them  public  defined  in  the  statute. 
If  the  rates  are  subject  to  secret  alteration 
by  special  agreement,  then  the  statute  will 
fail  of  its  purpose  to  establish  a  rate  duly 
published,  known  to  all,  and  from  which 
neither  shipper  nor  carrier  may  depart. 

It  is  said  that  If  the  carrier  saw  fit  to 
change  the  published  rate  by  contract,  the 
effect  will  be  to  make  the  rate  available  to 
all  other  shippers.  But  the  law  is  not  limit- 
ed to  giving  equal  rates  by  indirect  and  un- 
certain methods.  It  has  provided  for  the 
establishing  of  one  rate,  to  be  filed  as  pro- 
vided, subject  to  change  as  provided,  and 
that  rate  to  be,  white  in  force,  the  only 
legal  rata.  Any  other  construction  of  the 
statute  opens  the  door  to  the  possibility  of 
the  very  abuses  of  unequal  rates  which  it 
waa  the  design  of  the  statute  to  prohibit 
and  punish. 

Nor  do  we  find  anything  in  the  provisions 
of  the  statute  inconsistent  with  this  con- 
clusion, In  the  fact  that  the  statute  makes 
the  rate  as  published  or  filed  conclusive  on  the 
carrier.  The  carrier  flies  and  publishes  the 
rate.  It  may  well  be  concluded  by  Ha  own 
action.  But  neither  shipper  nor  carrier  may 
vary  from  the  duly  filed  and  published  rate 
without  incurring  the  penalty  of  the  law. 

It  may  be,  as  urged  by  petitioner,  that 
this  construction  renders  impossible  the 
making  of  eontraeta  for  the  future  delivery 
of  such  merchandise  as  the  petitioner  deals 
in,  and  that  the  Instability  of  the  rate  in- 
troduces a  factor  of  uncertainty,  destructive 
of  contract  righta  heretofore  enjoyed  in  such 
property.  This  feature  of  the  law,  it  is 
insisted,  puts  the  shipper  in  many  kinds  of 
trade  at  the  mercy  of  the  carrier,  who  may- 
arbitrarily  change  a  rate  upon  the  faith  of* 
which«con tracts  have  been  entered  into.  But 
the  right  to  make  such  regulations  Is  in- 
herent in  the  power  of  Congress  to  legislate 
respecting  Interstate  commerce,  and  such 
considerations  of  inconvenience  or  hardship 
address  themselves  to  the  law-making 
branch  of  the  government.  New  York,  N. 
H.  ft  H.  R,  Co.  ▼.  Interstate  Commerce  Com- 
mission, ZOO  U.  S.  889,  BO  L.  ed.  524,  26 
Sup.  Ct.  Rep.  272.  It  may  be  that  such  eon- 
tracts  should  be  recognised,  giving  stabil- 
ity to  rates  for  limited  periods;  that  the 
contracts  being  filed  and  published,  and  the 
rate  stipulated  known  and  open  to  all,  no 
injustice  would  be  done.  But,  as  we  have 
said,  such  considerations  address  themselves 
to  Congress,  not  to  the  courts.  It  is  the 
province  of  the  judiciary  to  enforce  laws 
constitutionally  enacted,  hot  to  make  them 
to  suit  their  own  views  of  propriety  or  jus- 
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The  statute  bemg  within  the  constitu- 
tional power  of  Congress,  nod  being  In  force 
when  the  contract  tu  made,  ii  read  into 
the  contract  end  becomes  a  part  of  it. 

If  the  shipper  seel  fit  to  make  a  contract 
covering  a  definite  period,  for  a  rate  in  force 
at  the  time,  he  must  be  taken  to  have  done 
so  subject  to  the  possible  change  of  the 
published  rate  in  the  manner  fixed  by  stat- 
ute, to  which  he  must  conform  or  suffer  the 
penalty  fixed  by  law. 

The  tight  to  charge  other  than  the  pub- 
lished rate  because  of  a  contract  alleged  to 
hare  provided  for  the  rate  in  force  at  the 
time,  but,  owing  to  changed  conditions,  sub- 
sequently becoming  inadequate  to  provide 
for  the  payment  of  the  published  rate,  waa 
dealt  with  by  this  court  in  New  York,  N. 
B.  A  H.  ft.  Co.  v.  Interstate  Commerce  Com- 
mission, supra,  where  a  contract  for  the 
purchase  and  carriage  of  coal  at  its  incep- 
tion produced  the  established  rata  to  the 
carrier,  which  it  subsequently  failed  to  do. 
This  court,  speaking  through  Mr.  Justice 
White,  said: 

"Further,  as  the  prohibition  of  the  inter- 
state commerce  act  is  ever  operative,  even  if 
the  facta  established  that  at  the  particular 
time  the  contract  waa  made,  considering  the 
%  then  cost  of  coal  and  other  proper  items, 
"  the  net  published  tariff'of  rates  would  have 
been  realised  by  the  Chesapeake  &  Ohio 
from  the  contract,  which  is  not  the  case,  it 
Is  apparent  that  the  deliveries  under  the 
contract  came  under  the  prohibition  of  the 
statute  whenever,  for  any  cause,  such  as 
the  enhanced  cost  of  coal  at  the  mines,  an 
Increase  in  the  cost  of  the  ocean  carriage, 
etc.,  the  gross  sum  realised  was  not  suffi- 
cient to  net  the  Cbesapeaka  ft  Ohio  its  pub- 
lished tariff  of  rates.  This  must  be  the 
ease  m  order  to  give  vitality  to  the  pro- 
hibitions of  the  interstate  commerce  act 
against  the  acceptance  at  any  time  by  a 
carrier  of  less  than  its  published  rates.  We 
say  this  because  we  think  it  obvious  that 
such  prohibitions  would  be  rendered  wholly 
Ineffective  by  deciding  that  a  carrier  may 
avoid  those  prohibitions  by  making  a  con- 
tract for  the  sale  of  a  commodity,  stipulat- 
ing for  the  payment  of  a  fixed  price  in  the 
future,  and  thereby  acquiring  the  power, 
during  the  life  of  the  contract,  to  continue 
to  execute  it,  although  a  violation  of  the 
act  to  regulate  commerce  might  arise  from 
doing  so." 

It  is  alleged  that  the  indictment  Is  Insuf- 
ficient, in  that  It  fails  to  set  out  the  kind 
of  device  by  which  traffic  was  obtained, 
and  of  what  the  concession  consisted,  and 
how  it  was  granted.  Authorities  an  cited 
to  the  proposition  that,  in  statutory  of- 
fenses, every  element  must  be  distinctly 
charged  and  alleged.     This  court  has  fre- 


quently had  occasion  to  hold  that  the  ac- 
cused ia  entitled  to  know  the  nature  and 
cause  of  the  accusation  against  him,  and 
that  a  charge  must  be  sufficiently  definite 
to  enable  him  to  make  his  defense  and  avail 
himself  of  the  record  of  conviction  or  acquit- 
tal for  his  protection  against  further  prose- 
cutions, and  to  inform  the  court  of  the  facte 
charged,  so  that  it  may  decide  as  to  their 
sufficiency  in  law  to  support  a  conviction,  If 
one  be  had,  and  the  elements  of  the  offense 
must  be  sat  forth  in  the  Indictment  with 
reasonable  particularity  of  time,  place,  and 
circumstances.  And  it  is  true  it  is  not  al- 
ways sufficient  to  charge  statutory  offenses 
In  the  language  of  the  statutes,  and,  where 
the  offense  Includes  generic  terms,  it  it 
not  sufficient  that  the  indictment  charge 
the  offense  in  the  same  generic  terms,  but  J 
it  must  state  the  particulars.*  United  States  * 
v.  Hess,  1E4  U.  S.  483,  31  L.  ed.  518,  B  Sup. 
Ct.  Rep.  S71;  Evans  v.  United  States,  153 
U.  S.  6*4,  38  I*  ad.  830,  14  Sup.  Ct  Rep. 
034.  But  an  Indictment  which  distinctly 
and  dearly  charges  each  and  every  element 
of  the  offense  intended  to  be  charged,  and 
distinctly  advises  ths  defendant  of  what 
he  is  to  meet  at  the  trial,  is  sufficient. 

And  in  LedbetteT  V.  United  States,  170  U. 
S.  606,  612,  42  L.  ed.  1162,  1164,  IB  Sup.  Ct 
Rep.  774,  776,  Mr.  Justice  Brown,  speaking 
for  the  court,  said: 

"Notwithstanding  the  eases  above  cited 
from  our  reports,  the  general  rule  still 
holds  good  that,  upon  an  Indictment  for  a 
statutory  offense,  the  offense  may  be  de- 
scribed In  the  words  of  the  statute,  and  It 
Is  for  the  defendant  to  show  that  greater 
particularity  Is  required  by  reason  of  that 
omission  from  the  statute  of  some  element 
of  the  offense." 

In  the  present  case  no  objection  was  made 
to  the  indictment  until  after  verdict  by 
motion  In  arrest  of  Judgment 

Had  it  been  made  by  demurrer  or  motion, 
and  overruled,  it  would  not  avail  the  de- 
fendant, in  error  proceedings,  unless  It  ap- 
peared that  the  substantial  rights  of  ths 
accused  were  prejudiced  by  the  refusal  to 
require  a  more  specific  statement  of  the  par- 
ticular mode  In  which  the  offense  charged 
was  committed.  U.  S.  Rev.  Stat.  5  1020, 
U.  S.  Comp.  Stat.  1901,  p.  720;  Connors  v. 
United  States,  158  U.  S.  408,  ill,  39  L  ed. 
1033,  1034,  IS  Sup.  Ct  Sep.  SSI. 

There  can  be  no  doubt  that  too  accused 
was  fully  advised  of,  and  understood,  the 
precise  facts  which  were  alleged  to  be  * 
violation    of   the    statute. 

As  we  interpret  this  law,  it  is  intended, 
among  other  things,  to  prohibit  and  punish 
the  receiving  of  a  concession  for  the  trans- 
portation of  goods  from  the  duly  filed  and 
published  rate-     Bach  and  all  of  the  ete- 
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raents  of  the  offense,  with  allegations  of 
time,  place,  kind  of  goods,  and  name  of  car- 
rier, are  distinctly  charged  in  the  indict' 
ment,  and  include  the  firing  of  the  published 
rat*  at  23  cents  per  100  pounds;  the  chan- 
ging of  the  rate  and  the  new  publication  at 
35  cents  per  100  pounds;  the  knowledge 
of  this  change  on  the  part  of  the  shipper, 
and  the  carriage  of  the  goods  over  a  de- 
scribed route  at  a  concession  of  the  dif- 
jc  ference  between  the  published  and  the  con- 
*  tract  rate, — all  these*  facte  being  stated,  the 
indictment  is  clearly  sufficient.  Whether  it 
was  necessary  to  charge  actual  knowledge 
of  the  change  of  rate  on  the  shipper's  part 
is  a  question  not  involved  in  this  ease,  as 
the  indictment  charges  such  knowledge,  and 
the  facts  stipulated  show  that  the  shipper 
knew  of  the  establishing  of  the  new  rate 
when  the  goods  described  in  the  indictment 
were  shipped. 

It  is  again  contended  that  the  submis- 
sion in  the  trial  court  of  the  question  of 
whether  there  was  a  device  to  avoid  the 
operation  of  the  act  and  to  obtain  the 
transportation  at  the  less  rate  was  preju- 
dicial to  the  petitioners,  as  such  issue  was 
not  within  the  agreed  facts  upon  which  the 
ease  was  tried. 

It  is  true,  ae  we  have  held  fn  another  part 
of  this  opinion,  that  no  device  or  con- 
trivance, secret  or  fraudulent  in  its  nature, 
is  requisite  to  the  commission  of  the  offense 
outlined  in  the  statute,  and  that  any  means 
by  which  transportation  by  a  concession 
from  the  established  rate  was  had  is  suf- 
ficient to  work  a  conviction.  Hence  this 
charge    was    not    prejudicial    to    the    peti- 

It  is  contended  by  the  petitioner  that 
there  is  nothing  in  the  facts  found  in  this 
esse  to  show  snj  intentional  violation  of 
the  law;  that,  on  the  contrary,  the  peti- 
tioner believed  itself  to  be  within  its  legal 
rights  in  Insisting  upon  the  performance  of 
its  contract,  and  maintained  in  good  faith 
that  the  interstate  commerce  act  did  not 
and  could  not  interfere  with  it,  and  that 
the  statute  had  no  application  to  a  ship- 
ment of  goods  for  exportation  in  the  man- 
ner shown  in  this  case.  While  intent  is, 
in  a  certain  sense,  essential  to  the  commis- 
sion of  a  crime,  and  in  some  classes  of  cases 
It  is  necessary  to  show  moral  turpitude  in 
order  to  make  out  a  crime,  there  is  a  class 
of  cases  within  which  we  think  the  one  un- 
der consideration  falls,  where  purposely  do- 
ing a  thing  prohibited  by  statute  may 
amount  to  an  offense,  although  the  act 
does  not  involve  turpitude  or  moral  wrong. 
In  this  case  the  statutes  provide  it  shall 
be  penal  to  receive  transportation  of  goods 
at  less  than  the  published  rate.  Whether 
shippers  who  pay  a  rate  under  the  honest 


belief  that  it  is  the  lawfully  established  3 
rate,  when  in  fact  it  is  not,  ere*  liable  un- 
der the  statute  because  of  a  duty  resting  on 
them  to  inform  themselves  as  to  the  exist- 
ence of  the  elements  essential  to  establish 
a  rate  as  required  by  law,  is  a  question  not 
decided,  because  not  arising  on  this  record. 
The  stipulated  facts  show  that  the  ship- 
pers had  knowledge  of  the  rates  published, 
and  shipped  the  goods  under  a  contention 
of  their  legal  right  so  to  do.  This  was  all 
the  knowledge  or  guilty  intent  that  the  act 
required.  1  Bishop,  Crim.  Law,  6th  ed.  { 
343.  A  mistake  of  law  as  to  the  right  to 
ship  under  the  contract  after  the  change  of 
rate  is  unavailing  upon  well-settled  princi- 
ples. Reynolds  v.  United  States,  98  U.  & 
146,  n  L.  ed.  244. 

Finding  no  error  In  the  judgments  of  the 
Circuit  Court  of  Appeals,  the  same  are  af- 
firmed. 

Mr.  Justice  Mood/  took  no  part  In  the 


Mr.  Justin*  Brewer,  dissenting; 

I  dissent  from  the  opinion  and  judgment 
in  this  case,  and,  without  noticing  other 
objections,  I  rest  that  dissent  upon  this 
single  ground:  On  June  17,  1906,  the  Bur- 
lington Railway  Company  made  a  contract 
with  the  petitioner,  the  Armour  Packing 
Company,  for  the  transportation  of  certain 
products  from  Kansas  City,  Kansas,  to  New 
York,  this  contract  to  remain  in  force  until 
December  31,  1S05.  No  objection  is  made  to 
the  reasonableness  of  this  contract  or  the 
rates  named.  The  time  during  which  it  was 
to  run  was  brief,  less  than  seven  months,  and 
but  for  the  legislation  of  Congress  there 
would  be  no  question  of  its  validity,  or  that 
it  could  be  enforced  without  subjecting 
either  party  thereto  to  any  liability,  civil 
or  criminal.  On  August  0  the  Burlington 
Company  and  its  connecting  carriers  filed 
with  the  Interstate  Commerce  Commission 
an  amendment  to  their  tariffs,  which  was 
duly  posted  and  published,  and  by  which 
the  rate  from  Kansas  City,  Kansas,  to  New 
York,  was  increased. 

On  August  17,  1906,  the  Armour  Packing  £ 
Company  delivered'to  the  Burlington  Com-  * 
pany,  under  its  contract,  67  tierces  of  oleo 
oil  for  transportation  to  New  York.  The 
railway  company  accepted  the  shipment,  is- 
sued a  through  bill  of  lading,  and  received 
pay  upon  the  basis  of  the  rates  fixed  by 
the  contract  of  June  17.  Now,  because  the 
packing  company  insisted  upon  compliance 
by  the  railway  company  with  Ita  contract 
of  transportation, — and  the  railway  com- 
pany (recognizing  the  binding  force  of  the 
contract)  accepted  the  transportation  and 
received  payment  at  the  rates  named  there- 
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;  company  is  adjudged  a 
criminal  and  fined  the  sum  of  (15,000. 

I  not  to  amphaaif.il  thia  matter.  The 
railway  company  and  the  packing  com- 
pany entered  Into  a  fair  and  reasonable  con- 
tract for  transportation.  Independently  of 
the  statute,  it  was  valid  in  all  respects,  and 
could  have  been  enforced  by  the  packing 
company  against  the  railway  company,  but, 
according  to  the  ruling  of  the  court,  the 
railway  company  was  authorized  arbitrarily 
to  break  the  contract,  raiae  the  amount  to 
be  paid  for  transportation,  thus  unsettling 
the  business  of  the  shipper,  even,  it  may 
be,  to  the  extent  of  wholly  destroying  it. 
Sustaining  under  those  circumstances  the 
power  of  the  carrier  and  punishing  the  ship  - 
per  shocks  my  sense  of  justice,  and  I  can- 
not impute  to  Congress  an  Intent  by  its 
legislation  to  make  possible  such  a  result. 

It  has  been  one  of  the  boasts  of  our  juris- 
prudence that  it  upholds  the  sacrednest  of 
contractu.  By  constitutional  provision  a 
state  ia  estopped  from  passing  a  law  im- 
pairing tha  obligation  of  a  contract,  and 
again  and  again  has  this  court  stricken 
down  legislation  having  such  effect.  While 
there  is  no  such  restriction  upon  the  power 
of  Congress,  yet  Congress  has  In  thia  case 
broken  no  contract.  It  has  simply,  as  held 
by  the  court,  given  permission  to  a  car- 
rier, arbitrarily  and  without  inquiry  or  de- 
cision by  any  tribunal,  to  repudiate  iti 
contract. 

Again,  we  nave  held  that  in  "enacting  the 
statutes  establishing  the  Interstate  Com- 
merce Commission  the  purpose  of  Congress 
was  to  facilitate  and  promote  commerce." 
x,  Texas  ft  P.  R.  Co.  v.  Interstate  Commerce 
*  Commission,  182  U.  B.*  197,  198,  40  L.  ed. 
940,  S  Inter*.  Com.  Rep.  406,  16  Sap.  Ct. 
Rep.  668.  But  to  deny  to  parties  the  power 
of  agreeing  upon  rates  of  transportation  for 
a  reasonable  time  tends  to  destroy,  and  not 
promote,  commerce.  One  of  the  conditions 
of  successful  business — one  of  the  things 
which  induces  new  industries — is  the  ability 
to  provide  in  advance  for  certainty  of  ex- 
penditures, including  among  them  the  cost 
of  transportation.  Who  will  engage  in  any 
new  enterprise  or  invest  money  in  a  manu- 
facturing industry  when  he  knows  that  be 
cannot  make  a  definite  contract  for  rates 
of  transportation  to  and  from  bis  factory, 
but  is  advised  that  whatever  contract  he 
makes  may,  at  the  whim  of  the  carrier,  up- 
on ten  days'  notice,  be  set  aside  and  a  high- 
er rate  imposed? 

Further,  it  seems  to  be  Implied  that  Con- 
gress has  given  express  authority  to  the 
carrier  to  raise  its  rates,  but  this  is  not 
so.  The  single  provision  is  that  it  shall 
not  raise  its  rates,  without  giving  ten  days' 


notice.     It  ia  a  limitation  upon  power  na- 
atead  of  a  grant  of  authority. 

It  may  be  said  that  the  remedy  of  tha 
shipper  is  to  pay  the  increased  rates  and 
then  sue  the  carrier  for  the  excess.  But 
upon  what  ground  can  such  an  action  be 
maintained  t  If  the  contract  is  no  longer 
valid,  if  it  has  been  destroyed  by  the  mere- 
action  of  the  carrier  In  publishing  a  new 
tariff,  and  the  rates  of  the  latter  are  in 
themselves  reasonable,  although  in  excess 
of  the  contract  proviaions,  how  can  a  ship- 
per recover  damages  t  The  contract  is  gone, 
has  eeased  to  be  valid,  the  new  rates  are 
reasonable,  and  the  shipper  must  abide  by 
the  consequences  of  the  arbitrary  act  of  tha 

But  It  may  be  said  that  prescribing  tha 
limitation  of  ten  days'  notice  of  an  increase 
in  rates  is  an  implied  authority  to  the  car- 
rier to  make  auch  a  raiae,  providing  the  new 
rates  are  reasonable.  To  my  mind  it  seems 
more  In  accordance  with  the  spirit  and  pur- 
pose of  the  interstate  commerce  act  to  hold 
that,  there  being  no  express  authority  given 
to  raise  rates,  the  fact  that  the  railway 
company  has  made  a  contract  to  operate 
for  a  reasonable  time  should  be  construed 
as  an  inhibition  upon  its  right  to  make  auch 
a  raise,  and  that  the  rates  as  fixed  by  its* 
■contract  should  continue  for  all  shippers* 
until  the  termination  of  the  period  named 
therein. 

Obviously,  from  the  tone  of  the  opinion  of 
the  court,  the  wrong  done  to  the  shipper  is 
recognized,  and  the  argument  is  only  that 
the  responsibility  for  the  wrong  rests  upon 
Congress.  In  other  words,  the  court  has  un- 
loaded upon  Congress  the  injustice  which 
the  construction  placed  by  it  upon  the  stat- 
ute accomplishes.  To  my  mind  a  better 
way  would  be  to  enforce  the  contract  and 
thus  secure  justice  in  this  case,  leaving  to 
Congress  the  enactment  of  additional  legis- 
lation, if  deemed  necessary,  to  prevent  tha 
possibilities  of  secret  arrangements  between 
carrier  and  shipper. 

I  am  authorised  to  say  that  the  Cnar 
Jostice  and  Mr.  Justice  Pecbham,  concur 
in  this  dissent.  They  are  alao  of  the  opinion 
that  the  trial  court,  the  district  court  of 
the  western  district  of  Missouri,  had  no 
jurisdiction  of  the  alleged  offense,  but  that 
such  jurisdiction  was  vested  in  the  district 
court  of  Kansas,  holding  that  when  goods 
are  delivered  to  the  carrier,  and  the  shipper 
has  solicited,  accepted,  or  received  any  re- 
bate, concession,  or  discrimination  from 
such  carrier,  "in  respect  to  the  transporta- 
tion" of  the  goods,  the  crime  is  then  com- 
plete, at  least,  so  far  as  regards  the  ship- 
per, and  it  cannot  be  made  a  continuing 
crime  in  each  district  through  which  tha 
goods   pass  in    their    transportation.      The 
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Constitution  hss  made  provision  for  the 
Tenue  of  criminal  actions  or  prosecutions, 
■ad  their  nature  cannot  be  altered  by  leg- 
islative enactment,  so  as  to  embrace  the 
whole  country  in  one  vast  district.  A  pro- 
vision in  a  statute  of  thia  nature,  bj  which 
It  is  possible  to  find  an  indictment  and  to 
have  a  trial  at  the  molt  remote  point  from 
the  actual  commission  of  the  offense,  ought 
not  to  be  approved  aa  a  compliance  with 
the  Constitution. 

(20»  U.  S.  90) 

CHICAGO,     BURLINGTON,    ft    QUINCY 
RAILWAY   COMPANY,   Petitioner, 

UNITED   BTATES. 

This  ease  is  governed  by  the  decision  in 
Armour  Packing  Company  v.  United  States, 
ante,  p.  428. 


0N, 


Decided  March   IB,   1908. 

'   WRIT  of   Certiorari   to  the   United 

t  State*  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  conviction  in  the  District  Court 
for  the  Western  District  of  Missouri,  for 
accepting  transportation  of  goods  in  in- 
terstate or  foreign  commerce  at  less  than 
the  carrier's  published  rates.    Affirmed. 

See  same  case  below,  107  Fed.  830. 

Messrs.  0.  H.  Dean,  W.  D.  McLeod,  H.  a 
Timmonds,  and  0.  M.  Spencer  for  petitioner. 

Solicitor  General  Hoyt  and  Assistant  to 
the  Attorney   General   Purdy   for   respond- 


Mr.  Justice  Day  delivered  the  opinion  of 

the  court: 

The  counsel  for  the  petitioner  and  the 
Solicitor  General  for  the  United  States  hav- 
ing filed  a  stipulation  in  writing  in  this 
cause,  agreeing  to  abide  the  result  of  the 
Packing  Company  Cases,  just  decided  (Nob. 
467,  468,  4G9.  and  470),  [309  U.  S.  W,  152  L. 
«d.  — ,  28  Sup.  Ct  Rep.  428],  It  Is  hereby 
ordered  that  the  judgment  of  the  Circuit 
Court  of  Appeals  in  this  case  be  affirmed. 


(£01  U.  S.  46) 

DONA  MARIA  FRANC1SCA  O'REILLY 
DE  CAMARA,  Countess  of  Buena  Vista, 
Plff.  in  Err., 


1,  Major  General,  U.S.  A. 

United   Statue  —  effect  of  ratifying  acts 
of  military  governor  of  Cuba. 
1.  Ratification    by    ths    Executive,    Con- 


gress, and  the  treaty-making  power,  of  ths 
action  of  the  military  governor  of  Cuba  in 
abolishing  a  hereditary  office,  with  Its 
emoluments,  makes  his  act  that  of  the 
United  States,  and  exonerates  him  from  all 
liability  as  for  a  tort  in  violation  of  the 
law  of  nations,  or  of  a  treaty  of  the  United 
States. 


2.  The  right  to  the  emoluments  incident 
to  the  hereditary  office  of  high  sheriff  of 
Havana,  which  were  left  by  the  Spanish 
law  in  the  hands  of  the  incumbent  until 
proceedings  for  the  condemnation  of  the 
office  should  be  completed  and  the  incum- 
bent be  paid,  did  not  survive  the  extinction 
of  the  sovereignty  of  Spain  over  Cuba. 


[No.  104.] 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  dis- 
missing the  complaint  in  a  suit  brought  by 
an  alien  for  a  tort  in  violation  of  the  law 
of  nations  or  a  treaty  of  the  United  States. 
Affirmed. 

See  same  ease  below,  142  Fed.  868. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  R.  Coudert,  Paul 
Fuller,  Crammond  Kennedy,  and  Howard 
Thayer  Kingsbury  for  plaintiff  in  error. 

Assistant  Attorney  General  Bussell  for 
defendant  in  error. 


,! 


*  Mr.  Justice  Holmes  delivered  the  opli 
Ion  of  the  court: 

This  is  a  writ  of  error  to  review  a  judg- 
ment of  the  district  court  dismissing  a 
complaint  purporting  to  be  brought  under 
Rev.  Stat,  f  603,  U.  S.  Comp.  Stat  1001, 
p.  4S9,  the  18th  clause  of  which  gives  the 
district  courts  jurisdiction  "of  all  suits 
brought  by  any  alien  for  a  tort  'only'  in 
violation  of  the  law  of  nations,  or  of  a 
treaty  of  the  United  States."  142  Fed.  858. 
See  135  Feb.  884.  The  plaintiff  is  a  Spanish 
subject  and  alleges  a  title  by  descent  to  the 
right  to  canyon  the  slaughter  of  cattle  in  the 
city  of  Havana  and  to  receive  compensation 
for  the  ssme.  (She  does  not  allege  title  to 
the  slaughterhouse  where  the  slaughtering 
was  done.  That  belonged  to  the  city.)  Ao-  a 
cording  to  the  complaint  the  right  was  incl-  * 
dent  to  an  inheritable  and  alienable 'office; 
that  of  alguacil  mayor  or  high  sheriff  of 
Havana.  The  office  was  abolished  in  1878, 
subject  to  provisions  that  continued  the 
emoluments  until  the  incumbent  should  be 
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on  execution  by  consent,  the  other  half  re- 
maining to  the  plaintiff  or  thou  whom  iha 
represent!.  On  May  20,  1899,  the  island  of 
Cuba  being  under  the  military  jurisdiction 
of  the  United  States,  Bragadier  General 
Ludlow,  then  governor  of  Havana,  issued  an 
order  that  the  grant  in  connection  with  the 
service  of  the  city  slaughterhouse,  of  which 
the  O'Reilly  family  and  its  grantees  were 
the  beneficiaries,  was  ended  and  declared 
void,  and  that  thenceforth  the  city  should 
make  provision  for  such  services.  The  own- 
ers were  referred  to  the  courts,  and  it  was 
decreed  that  the  order  should  go  into  effect 
on  the  first  of  June.  In  pursuance  of  the 
same,  it  is  alleged,  the  plaintiff  was  de- 
prived of  her  property.  She  appealed  to  the 
defendant,  then  military  governor  of  Cuba. 
On  August  10  he  issued  au  order,  reciting 
the  appeal,  and  stating  that.  It  being  con- 
sidered prejudicial  to  the  general  welfare  of 
Havana,  etc.,  and  in  view  of  the  cessation 
of  Spanish  sovereignty,  the  office  of  alguacil 
mayor  de  la  Habana,  together  with  all 
rights  pertaining  thereto  or  derived  there- 
from, was  thereby  abolished,  and  the  right 
of  claimants  to  the  office  or  emoluments 
was  denied.  The  city  thereafter  was  to 
perform  the  services.  It  is  alleged  that  by 
this  action  the  plaintiff  was  prevented,  and 
to  this  day  has  been  prevented,  from  carry- 
ing out  the  duties  and  receiving  the  emolu- 
ments mentioned  above.  The  complaint 
ends  by  alleging  violation  of  the  treaty  of 
December  10,  1898  (30  Stat,  at  L.  1754) ,  and 
of  general  orders  No.  101,  of  July  18,  1808, 
Issued  by  the  President  through  the  Secre- 
tary of  War.  It  also  sets  up  the  Constitu- 
tion of  the  United  States  and  the  Spanish 
law  in  force  before  the  Island  was  ceded  by 

The  answer  denies  the  plaintiff's  right, 
but  admits  the  passage  of  the  order,  and 
sets  up  a  ratification  by  the  United  States 
9  In  the  so-called  Piatt  amendment  of  the  act 
"of  March  2,  1901"  (chap.  "803,  31  Stat,  at  I.. 
897),  to  the  effect  that  "all  acts  of  the  Unit- 
ed States  in  Cuba  during  its  military  oc- 
cupancy thereof  are  ratified  and  validated, 
and  all  lawful  rights  acquired  thereunder 
shall  be  maintained  and  protected,"  after- 
wards embodied  in  the  treaty  with  Cuba  of 
May  22,  1903.  33  Stat,  at  L.  2240.  The 
district  judge  made  a  finding  of  facts,  sub- 
stantially supporting  the  allegations  of  the 
bill,  which  ft  is  not  necessary  to  set  forth 
in  detail,  but  stating  one  further  public  fact 
that  should  be  mentioned.  The  plaintiff 
appealed  to  the  Secretary  of  War  to  have 
General  Brooke's  order  revoked.  In  answer, 
Mr.  Secretary  Root  denied  that  the  rights 
attached  to  the  office  of  sheriff  of  Havana 
survived  the  sovereignty  of  Spain,  observed 
that  the  services  in  question  were  in  sub- 


stance an  exercise  of  the  police  power  of 
the  state,  that  the  right  to  exercise  that 
power  under  Spanish  authority  ended  when 
Spanish  sovereignty  in  Cuba  ended,  and 
that  the  petitioner  had  been  deprived  of  no 
property  whatever.  In  December,  1000,  the 
United  States  ratified  and  adopted  the 
action  of  General  Brooke  through  an  order 
of  the  Secretary  of  War,  and  again  by  the 
act  of  Congress  just  mentioned  and  the 
treaty  of  11)03.  The  judge  was  of  opinion 
that,  although  there  was  a  public  nuisance 
in  the  slaughterhouse  creek,  General  Brooke's 
order  was  not  justified  under  the  police 
power,  but  that,  by  the  ratification  of  the 
United  States,  the  plaintiff  lost  any  claim 
against  him.  The  judge  intimated,  how* 
ever,  that  she  had  a  just  one  against  the 
United  States  under  the  treaty  with  Spain. 

We  are  so  clearly  of  opinion  that  the 
complaint  must  be  dismissed  that  we  shall 
not  do  more  than  mention  some  technical 
difficulties  that  would  have  to  be  discussed 
before  the  plaintiff  could  succeed.  In  as- 
suming that  General  Brooke's  order  perma- 
nently deprived  the  plaintiff  of  her  rights, 
although  they  were  attached  to  no  tangible- 
thing,  and  although  General  Brooke  long 
since  has  ceased  to  be  governor  of  Cuba  or 
to  have  any  power  in  the  premises,  the 
plaintiff  necessarily  assumes  that  her  right* 
follow  the  ancient  conception  of  an  office 
and  are  an  incorporeal  hereditament,  sua-n 
ceptible  of  disseisin.  3- Kent,  Com.  454;* 
Stat.  Westm.  II.  chap.  25;  2  Coke,  Inat. 
412;  U.  S.  Eev.  Stat.  §  503,  cL  13,  U.  S. 
Comp.  Stat.  1901,  p.  458.  If  we  are  to  ap- 
ply that  conception  to  the  case,  we  are  led 
to  ask  why  the  disseisin  was  not  complete, 
upon  the  allegations  of  the  complaint,  be- 
fore General  Brooke  had  anything  to  do 
with  the  matter,  or  why  the  brief  period 
during  which  his  authority  intervened 
should  make  him  answerable  not  only  for 
what  had  happened  before,  but'  also  for  the 
continued  exclusion  of  the  plaintiff  by  the 
United  States  and  by  the  government  of 
Cuba.  But  it  is  very  hard  to  admit  that  the 
notion  of  a  disseisin  can  be  applied  for  the 
present  purpose  to  such  disembodied  rights 
any  more  than  to  copyrights  or  patents; 
and,  if  not,  then  all  that  General  Brooke 
could  be  held  for,  if  for  anything,  would  be 
damages  for  the  disturbances  of  the  plain- 
tiff while  he  was  in  power,  which  are  not 
the  object  of  this  suit.  It  becomes  impos- 
sible to  go  further  than  that  when  It  is  re- 
membered that  the  United  States  asserted 
no  permanent  sovereignty  over  Cuba,  and 
that,  as  General  Brooke  could  not  carry  the 
office  with  him,  his  interference  must  have 
lost  all  legal  effect  in  a  very  short  time. 

Again,  if  the  plaintiff  lost  her  rights  one* 
for  all  by  General  Brooke's  order,  and  so 
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was  disseised,  It  would  be  a  question  to  be 
considered  whether  a  disseisin  was  a  tort 
within  the  meaning  of  Rev.  Slot.  (,  EG3  (10) 
In  any  event,  the  question  hardly  on  be 
-avoided  whether  the  supposed  tort  is 
tort  only  in  violation  of  the  law  of  nations" 
-or  of  the  treaty  with  Spain.  In  this  court 
the  plaintiff  seems  to  place  more  reliance 
upon  the  suggestion  that  her  rights  were  of 
«o  fundamental  a  nature  that  they  could 
not  be  displaced,  even  if  Congress  and  the 
Executive  should  unite  in  the  effort.  It  is 
■not  necessary  to  eay  more  about  that 
Mention  than  that  it  is  not  the  ground  on 
which  the  jurisdiction  of  the  district  court 
was  invoked. 

Coming  one  step  further  down,  we  are 
met  by  an  argument  on  the  part  of  the  de- 
fendant that  the  only  things  that  we  can 
consider  are  the  pleadings  and  the  judgment 
dismissing  the  complaint.  It  is  urged  with 
great  force  that  the  decision  denying  the 
JJ  power  of  a  circuit  judge  to  find  and  report 
*  facts  for  the  *  consideration  of  this  court 
upon  a  writ  of  error  (Campbell  v. 
Boyreau,  21  How.  223,  10  L.  ed.  98),  al- 
though met  as  to  the  circuit  court  by  Rev. 
Stat.  §9  649,  TOO,  U.  S.  Comp.  Stat.  1901, 
pp.  525,  570,  still  applies  to  the  district 
courts  (Rogers  v.  United  States,  141  U.  S. 
£48,  35  L.  ed.  863,  12  Sup.  Ct.  Rep.  91). 
However,  if  we  assume  this  argument  to  be 
correct,  there  still  perhaps  may  be  gathered 
from  the  pleadings,  coupled  with  matters  of 
general  knowledge,  enough  to  present  the 
questions  which  the  plaintiff  was  entitled 
to  present  below,  and  therefore  we  proceed 
to  dispose  of  the  case  upon  the  merits. 

It  is  said  that  neither  the  Executive  nor 
Congress  could  have  taken  the  plaintiff's 
property,  and  that  therefore  they  could  not 
ratify  the  act  of  General  Brooke  so  as  to 
make  his  act  that  of  the  United  States  and 
to  exonerate  him.  But  it  has  been  held  that 

*  tort  could  be  ratified  so  far  as  to  make  an 
act  done  in  the  course  of  the  principal's 
business,  and  purporting  to  be  dons  in  his 
name,  bis  tort  (Dempsey  v.  Chambers,  164 
Haas.  330,  13  LR-A.  219,  20  Am.  St.  Rep. 
249,  28  N.  E.  2TB),  and  it  may  be  assumed 
■that  this  is  the  law  as  to  the  wrongful  ap- 
propriation of  property  which  the  principal 
retains  (Ibid.  332,  and  cases  cited).  The 
old  law,  which  sometimes,  at  least,  was 
thought  to  hold  the  servant  exonerated 
when  the  master  assumed  liability  (1  Rolle 
Abr.  2,  pi.  7;  95  [T.]j  Cromer's  Case,  Godb. 
386,  389;  Laieock's  Case,  Latch,  187; 
Anonymous,  1  Mod.  209),  still  is  applied  to 

*  greater  or  less  extent  when  the  master 
is  the  sovereign  (The  Faquete  Habana 
[United  States  v.  The  Paquete  Habana] 
189  U.  8.  463,  406,  47  L.  ed.  901,  803,  23  Sup. 
Ct  Rep.  693).    It  is  not  necessary  to  con- 
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sider  what  limits  there  may  be  to  the  doe- 
trine,  for  we  think  it  plain  that  where,  as 
hen,  the  jurisdiction  of  the  case  depends 
upon  the  establishment  of  a  "tort  only  in 
violation  of  the  law  of  nations,  or  of  a 
treaty  of  the  United  States,"  It  is  impos- 
sible for  the  courts  to  declare  an  act  a  tort 
of  that  kind  when  the  Executive,  Congress, 
and  the  treaty-making  power  all  have 
adopted  the  act.  We  see  no  reason  to  doubt 
that  the  ratification  extended  to  the  conduct 
of  General  Brooke. 

But  we  do  not  dwell  longer  upon  the 
ratification  of  what  was  done  during  the 
military  occupation  of  Cuba,  or  consider 
the  question  whether  the  ratification  was  2 
needed,  because  we  agree  "with  the  opinion* 
of  the  Secretary  of  War,  that  the  plaintiff 
had  no  property  that  survived  the  extinc- 
tion of  the  sovereignty  of  Spain.  The 
emoluments  to  which  she  claims  a  right 
were  merely  the  Incident  of  an  office,  and 
were  left  in  her  hands  only  until  the  pro- 
ceedings for  condemnation  of  the  office 
should  be  completed  and  she  should  be  paid. 
The  right  to  the  office  was  the  foundation 
of  the  right  to  the  emoluments.  Whether 
the  office  was  or  was  not  extinguished  in 
the  sense  that  it  no  longer  could  be  exer- 
cised, the  right  remained  so  far  that  it  was 
to  be  paid  for,  and,  if  it  had  been  paid  for, 
the  right  to  the  emoluments  would  have 
ceased.  If  the  right  to  the  office  or  to 
compensation  for  the  loss  of  it  was  ex- 
tinguished, all  the  plaintiff's  rights  ware 
at  an  end.  No  ground  is  disclosed  in  the 
bill  for  treating  the  right  to  slaughter  cat- 
tle as  having  become  a  hereditament  inde- 
pendent of  its  source.  But  of  course  the 
right  to  the  office  or  to  be  paid  for  it  did 
not  exist  as  against  the  United  States  gov- 
ernment, and,  unless  it  did,  the  plaintiffs 
ise  is  at  an  end. 

Judgment  affirmed. 


(109  U.  a  131) 
EX  PARTE:   EDWARD  T.  YOUNG,  Pe«- 

Pl  ea  din  g  —  suit  by  stockholders  —  Alle- 
gation of  reasons  for. 
1.  A  bill  by  stockholders  of  a  railroad 
company  to  enjoin  it  from  complying  with 
a  statute  relating  to  rates  sufficiently  sets 
out  the  reason  for  their  commencing  it  and 
making  the  company  a  party  defendant  by 
alleging  that  they  had  demanded  of  the  cor- 
porate officers  that  they  refuse  obedience  to 
the  statute,  and  should  institute  suits  to 
prevent  its  enforcement,  but  that  tho  com- 
pany and  its  officers  had  positively  refused 
to  do  so,  not  because  they  considered  the 
rates  just,  or  that  they  would  not  be  eon- 
fiacatoiy,  but  because  of  the  severity  of  the 
penalties  provided  for  violation  of  the  atat- 
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ute,  to  the  ruinous  consequence*  of  which 
tb<7  would  not  subject  themselves,  and 
which  no  action  by  themselves,  their  stock- 
holder* or  directors,  could  avoid.* 
Courts  —  Jurisdiction  of  Federal  circuit 
court  —  Federal    Question   —   railroad 

5.  Whether  or  not  the  enforcement  of  a 
state  statute  providing  lor  the  establishment 
of  rates  for  railroad  transportation  will 
take  property  of  the  railroad  companies 
without  due  process  of  Ian  raises  a  Federal 
question  within  the  jurisdiction  of  a  cir- 
cuit court  of  the  United  States,  if  the  requi- 
site amount  is  involved,  although  its  de- 
termination may  incidentally  involve  a  ques- 
tion of  fact** 

Courts  — Jurisdiction  of  Federal  circuit 
court  —  Federal  question  —  excessive 
penalties!  for  disobeying  rate  legisla- 
tion. 

3.  Whether  or  not  a  railroad  company  is 
deprived  ol  the  equal  protection  of  the  laws, 
and  its  properly  rendered  liable  to  be  taken 
without  due  process  of  law,  by  a  state  stat- 
ute providing  for  the  establishment  of  rates 
of  transportation,  because  the  penalties  fixed 
for  violation  of  the  statute  are  so  enormous 
as  to  require  obedience  to  the  law  rather 
than  risk  the  penalties  in  testing  It,  al- 
though such  obedience  might,  in  the  end,  re- 
sult in  confiscation  of  the  railroad  property, 
is  a  Federal  question,  within  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States. 

Constitutional  law  — excessive  penal- 
ties—equal protection  of  laws. 

4.  A  statute  providing  for  the  establish- 
ment of  rates  for  railroad  transportation 
without  giving  the  corporation  an  opportu- 
nity to  be  beard,  which  fixes  penalties  for 
disobedience  of  its  provisions  by  fines  so 
enormous  and  imprisonment  so  severe  as  to 
intimidate  the  corporations  and  their  offi- 
cers from  resorting  to  the  courts  to  test  the 
validity  of  the  rates,  is  unconstitutional,  as 
depriving  the  corporations  of  the  equal  pro- 
tection of  the  laws.t 

Courts  —  Jurisdiction  of  Federal  circuit 
court  — Injunction  against  statutory 
transportation  rates. 

6.  The  circuit  court  of  the  United  States 
has  jurisdiction  at  the  suit  of  stockholders 
of  a  railroad  company,  to  enjoin  the  compa- 
ny from  putting  in  force  transportation 
rates  established  by  a  state  statute,  which 
are  so  low  as  to  be  confiscatory  of  the  com- 
pany's property,  and,  as  preliminary  thereto, 
to  institute  an  inquiry  as  to  whether  or  not 
the  rates  are  in  fact  too  low. 
States  —  Immunity  front  suit. 

6.  The  provision  of  the  Federal  Consti- 
tution, that  no  suit  shall  be  brought  against 
any  state  by  citizens  of  another  state  applies 
to  a  suit  brought  against  a  state  by  its  own 
citizens  as  well  as  to  one  brought  by  a  citi- 
cen  of  another  state. 

States  —  Immunity  from  sntt  —  enjoin- 
ing state  officers. 

7.  A  Federal  court  may  enjoin  the  attor- 
L  Note.— For 


nay  general  of  a  state,  whose  general  dutu 
Is  to  enforce  the  stats  statutes,  from  pro- 
ceeding to  enforce,  against  persons  affected, 
a  state  statute  which  violates  the  Federal 
Constitution,  such  proceeding  being  not  pro- 
hibited by  the  provision  of  t£e  Federal  Con- 
stitution  forbidding  the  maintenance  of  ac- 
tions against  a  state. tt 
Officers  —  discretion  —  Judicial  interfef- 

8.  The  general  discretion  of  the  attorney 
general  of  a  state,  regarding  the  enforce- 
ment of  the  laws  when  and  as  he  deems  ap- 
propriate, is  not  Interfered  with  by  an  in- 
junction restraining  him  from  taking  any 
steps  towards  the  enforcement  of  an  uncon- 
stitutional enactment,  to  the  injury  of  a 
complainant. 

States  —  Immunity  from  suit  —  sntt 
against  state  officer — enjoining  en- 
forcement of  Illegal  act. 
0.  That  the  attorney  general  of  a  stats 
must,  to  enforce  a  state  statute,  resort  to 
mandamus,  in  which  proceeding  he  ordi- 
narily represents  the  state  in  its  govern- 
mental capacity,  does  not  prevent  a  Federal 
court  from  enjoining  him  from  so  doing, 
where  the  statute  violates  the  Federal  Con- 
stitution, since.  In  such  case,  his  act  in  at- 
tempting, in  the  name  of  the  state,  to  en- 
force a  void  enactment,  is  merely  illegal,  be- 
cause in  conflict  with  the  superior  authority 
of  tbs  Federal  Constitution,  and  he  is 
stripped  of  his  official  character,  and  the 
prohibition  against  his  proceeding  does  not, 
therefore,  affect  the  state  In  its  government- 
al capacity,  t 

Courts — conflict    of    Jurisdiction  —  pri- 
ority — enjoining    criminal    proceed- 

10.  A  Federal  court,  in  which  Is  first 
raised  the  question  of  the  validity,  under  the 
Federal  Constitution,  of  a  state  statute,  has 
a  right  to  decide  that  question  to  the  ex- 
clusion of  the  state  courts,  and  may  en- 
join criminal  proceedings  subsequently 
commenced  under  it  in  the  state  court  until 
its  duty  Is  performed.!} 
Parties  — Injunction  against  state  stat- 
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11.  The  duty  imposed  upon  the  attorney 
general  of  a  state  by  the  common  law  and 
statutes,  requiring  him  to  cause  proceedings 
to  be  Instituted  against  any  corporation 
whenever  it  shall  have  offended  against  the 
laws  of  the  state,  and  to  enforce  the  rail- 
road rate  law  at  the  instance  of  the  rail- 
road commission,  sufficiently  connects  him 
with  the  enforcement  of  the  statute  to  make 

a  proper  party  to  a  suit  to  enjoin  its 
enforcement. 

Courts  —  conflict     of    Jurisdiction  —  en- 
joining criminal  proceedings. 

12.  The  power  of  a  Federal  court  to  en- 
in  state  officials  from  enforcing  a  stats 

statute  the  validity  of  which,  under  the  Fed- 
eral Constitution,  has  been  questioned  before 
it,  does  not  extend  to  restraining  a  state 
court  from  acting  in  a  case  brought  before 
point,  see  Cent  Sis;  vol.  11  Corpor«tkm«,  f|  TH-TM,  fit. 
*  la  point,   see  Cult.   Dig.   vol.  13,   Courts,  SI  S20-3SJ. 
la  point,  see  Cent.  Die.  vol.  10,  Constitutional  Law,  Si  700-701 
is  In  point,  see  Cent.  Dls.  vol.  13,  Court*,  H  Ml,  IMtt,  Uls-MS;  vol.  H 
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it  to  enforce  the  statute,  nor  investigation 
or  action  by  a  grand  jury  under  it. 
Equity  —  remedy  at  law  — delay. 

IS.  11m  remedy  at  law  of  a  railroad  com- 
pany to  teat  the  validity  of  a  statute  fixing 
rates  for  railroad  transportation  by  diso- 
beying the  statute  ones  and  submitting  to  a 
criminal  prosecution  is  not  so  adequate  as 
to  deprive  equity  of  jurisdiction,  where  sev- 
eral years  might  elapse  before  a  final  de- 
termination of  the  question,  pending  which 
observance  of  the  statute,  if  finally  found  to 
be  invalid,  would  result  in  taking  its  prop- 
erty without  due  process  of  law,  with  no 
possibility  of  its  recovery." 
Equity  —  remedy    at    law  —  complicated 

questions  —  jury. 

14.  The  question  of  the  validity,  under 
the  provision  of  the  Federal  Constitution 
forbidding  the  taking  of  property  without 
due  process  of  law,  of  a  state  statute 
tablishing  rates  for  railroad  transported 
which  are  alleged  to  be  so  tow  as  to  be  « 
fiscatory,  is  not,  because  of  its  complication, 
a  proper  one  for  investigation  by  a  jury. 
Statutes  —  pre  sumption  ot  validity. 

15.  An  act  of  a  state  legislature,  fixing 
rates  for  either  passenger  or  freight  trans- 
portation, fa  to  be  regarded  as  prima  facie 
valid,  and  the  onus  rests  upon  the  carrier  to 
prove  its  assertion  to  the  contrary,  f 
Courts  —  conflict  of  Jurisdiction  —  In- 
junction against  state  law  — doubt. 
18.  No  injunction  ought  to  be  awarded  by 

a  Federal  court  against  the  enforcement  of  a 
state  railroad  rate  law  which  is  alleged  to 
violate  the  Federal  Constitution  unless  the 
ease  is  reasonably  free  from  doubt-J ' 

[No.  10,  Original.] 


PETITION  for  writ  of  habeas  corpus 
to  secure  release  of  petitioner  from 
custody  to  which  he  had  been  committed 
by  the  Circuit  Court  of  the  United  States 
of  the  District  of  Minnesota,  for  alleged 
contempt  for  disobeying  an  order  en  join- 
ing him  from  instituting  certain  criminal 
proceedings  under  a  state  statute,  and  for 
a  writ  of  certiorari  to  test  the  validity  of 
the  proceedings.    Petition  dismissed. 


h      Statement  by  Mr.  Justice 

*  An  original  application  was  made  to  this 
court  for  leave  to  file  a  petition  for  writs  of 
habeas  corpus  and  certiorari  in  behalf  of 
Edward  T.  Young,  petitioner,  as  attorney 
general  of  the  state  of  Minnesota. 

Leave  was  granted  and  a  rule  entered  di- 
recting the  United  States  marshal  for  the 
district  of  Minnesota,  third  division,  who 
held  the  petitioner  In  his  custody,  to  show 
cause  why  such  petition  should  not  be 
granted. 
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The  marshal,  upon  the  return  of  the  order 
to  show  cause,  justified  his  detention  of 
the  petitioner  by  virtue  of  an  order  of  the 
circuit  court  of  the  United  States  for  ths 
district  of  Minnesota,  which  adjudged  the 
petitioner  guilty  of  contempt  of  that  court, 
and  directed  that  he  be  fined  the  sum  of 
1100,  and  that  he  should  dismiss  the  man- 
damus proceedings  brought  by  him  in  the 
name  and  in  behalf  of  the  state,  in  the  cir- 
cuit court  of  the  state,  and  that  he  should 
stand  committed  to  the  custody  of  the  mar-  J; 
shal  until  that  order  was  obeyed.  The  oast* 
"involves  the  validity  of  the  order  of  the  clr-  * 
cuit  court  committing  him  for  contempt. 

The  facts  are  these;  Ths  legislature  of 
the  state  of  Minnesota  duly  created  a  rail- 
road and  warehouse  commission,  and  that 
commission,  on  the  8th  of  September,  1008, 
made  an  order  fixing  the  rates  for  the  vari- 
ous railroad  companies  for  the  carriage  of 
merchandise  between  stations  in  that  state 
of  the  kind  and  classes  specified  In  what  is 
known  as  the  "Western  Classification.'* 
These  rate*  materially  reduced  those  then 
existing,  and  were  by  the  order  to  take  effect 
November  IS,  1008.  In  obedience  to  the  or- 
der the  railroads  filed  and  published  the 
schedules  of  rates,  which  have  ever  since 
that  time  been  carried  out  by  the  companies. 

At  the  time  of  the  making  of  the  above 
order  it  was  provided  by  the  Revised  Laws 
of  Minnesota,  (DOS  (|  1987),  that  any  com- 
mon carrier  who  violated  the  provisions  of 
that  section  or  wilfully  suffered  any  such 
unlawful  act  or  omission,  when  no  specific 
penally  is  imposed  therefor,  "if  a  natural 
person,  shall  be  guilty  of  a  gross  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not 
leas  than  92,500,  nor  more  than  $5,000  for 
the  first  offense,  and  not  less  than  $5,000 
nor  more  than  (10,000  for  each  subsequent 
offense;  and,  if  such  carrier  or  warehouse- 
x  corporation,  it  shall  forfeit  to  the 
state  for  the  first  offense  not  less  than  (2,500 
than  (5,000,  and  for  each  subse- 
quent offense  not  leas  than  $5,000  nor  more 
than  (10,000,  to  be  recovered  in  a  civil  a> 

This  provision  covered  disobedience  to  the 
orders  of  the  commission. 

On  the  4th  of  April,  1007,  the  legislature 
of  the  state  of  Minnesota  passed  an  act  fix- 
ing 2  cents  a  mile  as  the  maximum  passenger 
rate  to  be  charged  by  railroads  in  Minne- 
sota. (The  rate  had  been  theretofore  8 
cents  per  mile.)     The  act  was  to  take  effect 

the  1st  of  May,  1907,  and  was  put  into  n 
effect  on  that  day  by  the  railroad  companies,  Z 
and  the  same*has  been  observed  by  them  up  * 

the  present  time.  It  was  provided  in  the 
act  that  "any  railroad  company,  or  any  of- 
ficer, agent,  or  representative  thereof,  who 
shall  violate  any  provision  of  this  net,  shall 
VOL  It,  Bonify,  »  1S1,  113. 
vol.  is,  Constitutional  Law.  I  «:  vol.  44.  fltat- 
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be  guilty  of  a  felony,  and,  upon  conviction 
thereof,  shall  be  punished  by  a  flue  not  ex- 
ceeding Ave  thousand  ($6,000)  dollars,  or  bj 
imprisonment  in  the  state  prison  for  a  pe- 
riod not  exceeding  five  (6)  years,  or  both 
such  fine  and  imprisonment." 

On  the  18th  of  April,  1007,  the  legislature 
passed  an  act  (chapter  232  of  the  laws  of 
that  year),  which  established  rates  for  the 
transportation  of  certain  commodities  (not 
Included  in  the  Western  Classification)  be- 
tween stations  in  that  state.  The  act  di- 
vided the  commodities  to  which  it  referred 
Into  seven  classes,  and  set  forth  a  schedule 
of  maximum  rates  for  each  class  when  trans- 
ported in  car-load  lots,  and  established  the 
minimum  weight  which  constituted  a  car 
load  of  each  class. 

Section  G  provided  that  it  should  not  af- 
fect the  power  or  authority  of  the  railroad 
and  warehouse  commission,  except  that  no 
duty  should  rest  upon  that  commission  to 
enforce  any  rates  specifically  fixed  by  the 
act  or  any  other  statute  of  the  state.  The 
section  further  provided  generally  that  the 
orders  made  by  the  railroad  and  warehouse 
commission  prescribing  rates  should  be  the 
exclusive  legal  maximum  rates  for  the 
transportation  of  the  commodities  enumer- 
ated in  the  act  between  points  within  that 
state. 

Section  6  directed  that  every  railroad 
company  in  the  state  should  adopt  and  pub- 
lish and  put  into  effect  the  rates  specified 
in  the  statute,  and  that  ever;  officer,  di- 
rector, traffic  manager,  or  agent,  or  em- 
ployee of  such  railroad  company  should 
cause  the  adoption,  publication,  and  use  by 
auch  railroad  company  of  rates  not  exceed- 
ing those  specified  in  the  act;  "and  any  of- 
ficer, director,  or  such  agent  or  employee  of 
any  such  railroad  company  who  violates  any 
of  the  provisions  of  this  section,  or  who 
causes  or  counsels,  advises  or  assists,  any 
auch  railroad  company  to  violate  any  of  the 
provisions  of  this  section,  shall  be  guilty  of 
a  misdemeanor,  and  may  be  prosecuted  there- 
for'In  any  county  into  which  Its  railroad 
extends,  and  in  which  it  has  a  station,  and 
upon  a  conviction  thereof  be  punished  by 
imprisonment  in  the  county  jail  for  a  pe- 
riod not  exceeding  ninety  days."  The  act 
was  to  take  effect  June  1,  1907. 

The  railroad  companies  did  not  obey  the 
provisions  of  this  act  so  far  as  concerned 
the  adoption  and  publication  of  rates  as 
specified  therein. 

On  the  31st  of  May,  1007,  the  day  before 
the  act  was  to  take  effect,  nine  suits  in 
equity  were  commenced  in  the  circuit  court 
of  the  United  States  for  the  district  of  Min- 
nesota, third  division,  each  suit  being 
brought  by  stockholders  of  the  particular 
railroad  mentioned  In  the  bill,  and  in  each 


nod  wore  the  rail- 
road company  of  which  the  complainant* 
were,  respectively,  stockholders,  and  the 
members  of  the  railroad  and  warehouse  com- 
mission, and  the  attorney  general  of  the 
state,  Edward  T.  Young,  and  individual  de- 
fendants, representing  the  shippers  of  freight 
upon  the  railroad. 

The  order  punishing  Mr.  Young  for  con- 
tempt was  made  in  the  suit  in  which  Charles 
E.  Perkins,  a  citizen  of  the  state  of  Iowa, 
and  David  C.  Shepard,  a  citizen  of  the  state 
of  Minnesota,  were  complainants,  and  the 
Northern  Pacific  Railway  Company,  a  cor- 
poration organised  under  the  laws  of  the 
state  of  Wisconsin,  Edward  T.  Young,  peti- 
tioner herein,  and  others,  were  parties  de- 
fendant. All  of  the  defendants,  except  the 
railway  company,  are  citizens  and  residents 
of  the  state  of  Minnesota. 

It  was  averred  in  the  bill  that  the  suit 
was  not  a  collusive  one  to  confer  on  the 
court  jurisdiction  of  a  case  of  which  it 
could  not  otherwise  have  cognizance,  but 
that  the  objects  and  purposes  of  the  suit 
were  to  enjoin  the  railway  company  from 
publishing  or  adopting  (or  continuing  to 
observe,  if  already  adopted)  the  rates  and 
tariffs  prescribed  and  set  forth  in  the  two 
acta  of  the  legislature  above  mentioned  and 
in  the  ordera  of  the  railroad  and  warehouse 
commission,  and  also  to  enjoin  the  other  de- 
fendants from  attempting  to  enforce  suche 
provisions,  or  from  instituting  any  ac-™ 
tion  or  proceeding  against*  the  defend-* 
ant  railway  company,  its  officers,  etc, 
on  account  of  any  violation  thereof,  for  the 
reason  that  the  said  acts  and  ordera  were 
and  each  of  them  was  violative  of  the  Con- 
stitution of  the  United  States. 

The  bill  also  alleged  that  the  orders  of 
the  railroad  commission  of  September  8, 
1906,  May  3,  1S07,  the  passenger-rate  act  of 
April  4,  1S07,  and  the  act  of  April  18,  1007, 
reducing  the  tariffs  and  charges  which  the 
railway  company  had  theretofore  been  per- 
mitted to  make,  were  each  and  all  of  them 
unjust,  unreasonable,  and  confiscatory,  in 
that  they  each  of  then  would,  and  will  if 
enforced,  deprive  complainants  and  the  rail- 
way company  of  their  property  without  due 
process  of  law,  and  deprive  them  and  it  of 
the  equal  protection  of  the  laws,  contrary 
to  and  in  violation  of  the  Constitution  of 
the  United  States  and  the  amendments 
thereof.  It  was  also  averred  that  the  com- 
plainants had  demanded  of  the  president 
and  managing  directors  of  the  railway  com- 
pany that  they  should  cease  obedience  to 
the  orders  of  the  commission  dated  Septem- 
ber 0,  1000,  and  May  3, 1007,  and  to  the  acta 
already  mentioned,  and  that  the  rates  pre- 
scribed in  such  orders  and  acts  should  not 
be  put  into  effect,  and  that  the  said  corpora- 
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tion,  its  officer*  and  directors,  should  Insti- 
tute  proper  suit  or  suits  to  prevent  Mid 
rates  (named  In  tbe  orders  and  in  the  acts 
of  the  legislature)  from  continuing  or  be- 
coming effective,  as  tbe  case  might  be,  and 
to  have  the  same  declared  illegal;  but  the 
said  corporation,  its  president  and  directors, 
bad  positively  declined  and  refused  to  do  so, 
not  because  they  considered  the  rate*  a  fair 
and  Just  return  upon  the  capital  invested, 
or  that  they  would  not  be  confiscatory,  but 
because  of  the  severity  of  the  penalti 
vided  for  the  violation  of  such  acta  and  or- 
ders, and  therefore  they  could  not  subject 
themselves  to  the  ruinous  consequences 
which  would  inevitably  result  from  failure 
on  their  part  to  obey  the  said  laws  and  or- 
ders,— a  result  which  no  action  by  them- 
selves, their  stockholders  or  directors,  could 

*•  possibly  prevent. 

3  Tbe  bill  further  alleged  that  the  orders 
of  the  commission* of  September,  1900,  and 
May,  1907,  and  the  acta  of  April  4,  1907, 
and  April  16,  1907,  were,  in  the  penalties 
prescribed  for  their  violation,  so  drastic 
that  no  owner  or  operator  of  a  railway  prop- 
erty could  Invoke  the  jurisdiction  of  any 
court  to  test  the  validity  thereof,  except  at 
the  risk  of  confiscation  of  its  property,  and 
the  imprisonment  for  long  terms  in  jails 
and  penitentiaries  of  its  officers,  agents,  and 
employees.  For  this  reason  ths  complain- 
ants alleged  that  the  above-mentioned  or- 
ders and  acts,  and  each  of  them,  denied  to 
tbe  defendant  railway  company  and  Its 
stockholders,  including  the  complainants, 
the  equal  protection  of  the  law*,  and  de- 
prived it  and  them  of  their  property  with- 
out due  process  of  law,  and  that  each  of 
them  was,  for  that  reason,  unconstitutional 

The  bill  also  contained  an  averment  that 
If  the  railway  company  should  fail  to  con- 
tinue to  observe  and  keep  in  force,  or  to 
observe  and  put  in  force,  the  orders  of  the 
commission  and  the  acts  of  April  4,  1907, 
and  April  IB,  1907,  such  failure  might  re- 
sult in  an  action  against  the  company  or 
criminal  proceedings  against  Its  officers,  di- 
rectors, agents,  or  employees,  subjecting  the 
company  and  such  officers  to  an  endless  num- 
ber of  actions  at  law  and  criminal  proceed- 
ings; that  if  the  company  should  fall  to 
obey  the  order  of  the  commission  or  tbe  acts 
of  April  4,  1907,  and  April  18,  1907,  the 
said  Edward  T.  Young,  as  attorney  general 
of  the  state  of  Minnesota,  would,  as  com- 
plainants were  advised  and  believed,  insti- 
tute proceedings  by  mandamus  or  otherwise 
against  the  railway  company,  Its  officers, 
directors,  agents,  or  employees,  to  enforce 
said  orders  and  all  the  provisions  thereof, 
and  that  be  threatened  and  would  take  other 
proceedings  against  the  company,  Its  officers, 
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etc,  to  tee  same  and  and  for  the  same  pur- 
pose, and  that  he  would,  on  suc'.i  failure,  in- 
stitute mandamus  or  other  proceedings  for 
the  purpose  of  enforcing  said  acts  and  each 
thereof,  and  the  provisions  and  penalties 
thereof.  Appropriate  relief  by  injunction 
against  the  action  of  the  defendant  Young* 
and  the  railroad  commission  was  asked  for.2 

*  A  temporary  restraining  order  was  made* 
by  the  circuit  court,  which  only  restrained 
the  railway  company  from  publishing  ths 
rates  as  provided  for  in  the  act  of  April  IS, 
1907,  and  from  reducing  its  tariff*  to  the 
figures  set  forth  in  that  act;  the  court  re- 
fusing for  the  present  to  interfere  by  in- 
junction with  regard  to  the  orders  of  the 
commission  and  the  act  of  April  4,  1907, 
as  the  railroads  had  already  put  them  in 
operation;  but  it  restrained  Edward  T. 
Young,  attorney  general,  from  taking  any 
steps  against  the  railroads  to  enforce  the 
remedies  or  penalties  specified  in  the  act  of 
April  IS,  1907. 

Copies  of  the  bill  and  the  restraining  or- 
der were  served,  among  others,  upon  the  de- 
fendant Mr.  Edward  T.  Young,  attorney 
general,  who  appeared  specially  and  only  for 
the  purpose  of  moving  to  dismiss  the  bill  aa 
to  him,  on  the  ground  that  the  court  had  no 
jurisdiction  over  him  as  attorney  general; 
and  ha  averred  that  the  state  of  Minnesota 
had  not  consented,  and  did  not  consent,  to 
the  commencement  of  this  suit  against  him 
as  attorney  general  of  the  state,  which  suit 
was  in  truth  and  effect  a  suit  against  the 
said  state  of  Minnesota,  contrary  to  the  11th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States. 

The  attorney  general  also  filed  a  demurrer 
to  the  bill,  on  the  same  ground  stated  in  the 
motion  to  dismiss.  The  motion  was  denied 
and  the  demurrer  overruled. 

Thereupon,  on  the  23d  of  September,  1907, 
the  court,  after  a  hearing  of  all  parties  and 
taking  proofs  in  regard  to  the  issues  in- 
volved, ordered  a  temporary  injunction  to 
issue  against  the  railway  company,  restrain- 
ing it,  pending  the  final  hearing  of  the  cause, 
from  putting  into  effect  the  tariff*,  rates, 
or  charges  set  forth  in  the  act  approved 
April  18,  1907.  The  court  also  enjoined 
the  defendant  Yonng,  as  attorney  general  of 
the  state  of  Minnesota,  pending  the  final 
hearing  of  the  cause,  from  taking  or  insti- 
tuting any  action  or  proceeding  to  enforce 
the  penalties  and  remedies  specified  in  the 
act  above  mentioned,  or  to  compel  obedience 
to  that  act,  or  compliance  therewith,  or  any  re 
part  thereof.  S 

*  As  the  court  refused  to  grant  any  pre-* 
liminary  injunction  restraining  the  enforce- 
ment of  the  rates  fixed  by  the  railroad  and 
warehouse  commission,  or  the  passenger 
rates  under  the  act  of  April  4,  1907,  ba» 
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cause  the  HUM  had  bom  accepted  by  the 
railroads  and  wen  In  operation,  the  court 
stated  that,  in  omitting  the  granting  of  such 
preliminary  injunction,  the  necessity  was  ob- 
viated upon  that  hearing  of  determining 
whether  the  rates  fixed  by  the  commission, 
or  the  passenger  rates,  together  or  singly, 
were  confiscatory  and  did  not  afford  reason- 
able compensation  for  the  service  rendered 
and  a  proper  allowance  for  the  property 
employed,  and  for  those  reasons  that  ques- 
tion had  not  been  considered;  but  inasmuch 
as  the  rates  fixed  by  the  act  of  April  IS, 
1907,  had  not  gone  into  force,  the  court  ob- 
served :  "It  seem*  to  ma,  upon  this  evi- 
dence of  the  conditions  before  either  of  those 
new  rates  were  put  into  effect  (that  Is, 
the  order  of  the  commission  of  September, 
1900,  or  the  act  of  April  4,  1907)  and  the 
reductions  made  by  those  rates,  that,  if 
there  is  added  the  reduction  which  is  at- 
tempted to  be  mads  by  the  commodity  act 
(April  18,  1907),  it  will  reduce  the  com- 
pensation received  by  the  companies  below 
what  would  be  a  fair  compensation  for  the 
services  performed,  including  an  adequate 
return  upon  the  property  invested.  And  I 
think,  on  the  whole,  that  a  preliminary  in- 
junction should  issue,  in  respect  to  the  rates 
fixed  by  chapter  £32  (act  of  April  18) 
talked  of  as  the  commodity  rates,  and  that 
there  should  be  no  preliminary  injunction  as 
to  the  other  rates,  although  the  matter  a* 
to  whether  they  are  compensatory  or  not  ie 
•  matter  which  may  be  'determined  in-  the 
final  determination  of  the  action." 

The  day  after  the  granting  of  this  pre- 
liminary injunction  the  attorney  general,  in 
violation  of  such  injunction,  filed  a  petition 
for  an  alternative  writ  of  mandamus  in  one 
of  the  courts  of  the  state,  and  obtained  an 
order  from  that  court  September  34,  1907, 
directing  the  alternative  writ  to  Issue  aa 
« prayed  for  in  the  petition.  The  writ  was 
5  thereafter  issued  and  served  upon  the  North - 
"  ern  Pacific  Railway  Company,  "lommanding 
the  company,  immediately  after  its  receipt, 
"to  adopt  and  publish  and  keep  for  public 
inspection,  as  provided  by  law,  as  the  rates 
and  charges  to  be  made,  demanded,  and 
maintained  by  you  for  the  transportation 
of  freight  between  stations  in  the  state  of 
Minnesota  of  the  kind,  character,  and  class 
named  and  specified  in  chapter  232  of  the 
Session  Laws  of  the  state  of  Minnesota  for 
the  year  1907,  rates  and  ebarges  which  do 
not  exceed  those  declared  to  be  just  and 
reasonable  in  and  by  the  terms  and  provi- 
sions  or  said  chapter  232." 

Upon  an  affidavit  showing  these  facts  the 
United  States  circuit  court  ordered  Mr. 
Young  to  show  cause  why  be  should  not  be 
punished  as  for  a  contempt  for  his  mis- 
conduct in  violating  the  temporary  injunc- 


tion issued  by  that  court  In  the  case  thorafa 
pending. 

Upon  the  return  of  this  order  the  attor- 
ney general  filed  his  answer,  in  which  ha 
sot  up  the  same  objections  which  he  had 
made  to  the  jurisdiction  of  the  court  in  his 
motion  to  dismiss  the  bill,  and  in  his  de- 
murrer; he  disclaimed  any  intention  to  treat 
the  court  with  disrespect  in  the  commence- 
ment of  the  proceedings  referred  to,  but  be- 
lieving that  the  decision  of  the  court  in  the 
action,  holding  that  it  had  jurisdiction  to 
enjoin  him,  as  attorney  general,  from  per- 
forming his  discretionary  official  duties,  was 
in  conflict  with  the  11th  Amendment  of  the 
Constitution  of  the  United  States,  aa  the 
sams  has  been  interpreted  and  applied  by 
the  United  States  Supreme  Court,  be  be- 
lieved it  to  be  his  duty,  aa  such  attorney 
general,  to  commence  the  mandamus  pro- 
ceedings for  and  in  behalf  of  the  state,  and 
It  was  in  this  belief  that  the  proceedings 
were  commenced  solely  for  the  purpose  of 
enforcing  the  law  of  the  state  of  Minnesota. 
The  order  adjudging  him  In  contempt  was 
then  made- 
Messrs.  Thomas  D.  O'Brien,  Herbert 
S.  Hadlej,  Edward  T,  Young,  George  T. 
Simpson,  Charles  S.  Jelly,  Royal  A.  Stons, 
and  F.  W.  Lehman  for  petitioner. 

Messrs.  Charles  W.  Bonn,  Jared  How, 
J.  F.  McGee,  Pierce  Butler,  William  D, 
Mitchell,  William  A.  Lancaster,  Frank  B. 
Kellogg,  Cordenio  A.  Severance,  Robert  E. 
Olds,  Stiles  W.  Burr,  and  Walker  D.  Hinea 
for  respondent- 
Messrs.  Edward  B.  Whitney  and  Abel  K, 
Blaokmar  as  amid  curia.  m 

•  Mr.  Justice  Peckham,  after  making  ths* 
foregoing  statement,  delivered  the  opinion 
of  ths  court: 

We  recognise  and  appreciate  to  the  full- 
est extent  the  very  great  importance  of  this 
case,  not  only  to  the  parties  now  before  the 
court,  but  also  to  the  great  mass  of  the 
citizens  of  this  country,  all  of  whom  are  in- 
terested in  the  practical  working  of  ths 
courts  of  justice  throughout  the  land,  both 
Federal  and  state,  and  in  the  proper  exer- 
cise of  the  jurisdiction  of  the  Federal  courts, 
as  limited  and  controlled  by  the  Federal 
Constitution  and  the  laws  of  Congress. 

That  there  has  been  room  for  difference 
of  opinion  with  regard  to  such  limitations 
the  reported  cases  In  this  court  bear  con- 
clusive testimony.  It  cannot  he  stated  that 
the  case  before  us  is  entirely  free  from  any 
possible  doubt,  nor  that  intelligent  men  may 
not  differ  as  to  the  correct  answer  to  ths 
question  we  are  called  upon  to  decide. 

The  question  of  jurisdiction,  whether  of 
the  circuit  court  or  of  this  court,  is  fra- 
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qnantly  m  delicate  matter  to  deal  with,  and 
it  ia  especially  bo  in  this  ease,  where  the 
material  and  moat  Important  objection 
the  jurisdiction  of  the  circuit  court  is  the 
assertion  that  the  suit  ia,  in  effect,  against 
one  of  the  states  of  the  Union.  It  ia  a 
question,  however,  which  we  axe  called  upon, 
and  which  it  ia  our  duty  to  decide.  Under 
these  circumstances,  the  language  of  Chief 
Justice  Marshall  in  Cohen  v.  Virginia,  8 
a  Wheat,  204-404,  5  L.  ed.  257-291,  ia  most 

*  apposite.     In  that  case  he  said: 

*  •  "It  ia  most  true  that  this  court  will  not 
take  jurisdiction  if  it  should  not;  but  it 
is  equally  true  that  it  must  take  jurisdic- 
tion if  it  should.  The  judiciary  cannot,  as 
the  legislature  may,  avoid  a  measure  be- 
cause it  approaches  the  confines  of  the  Con- 
stitution. We  cannot  pass  it  by  because  it 
Is  doubtful.  .With  whatever  doubts,  with 
whatever  difficulties,  a  case  may  be  attend- 
ed, we  must  decide  it,  if  It  be  brought  be- 
fore us.  We  have  no  more  right  to  decline 
the  exercise  of  jurisdiction  which  is  given, 
than  to  usurp  that  which  is  not  given.  The 
one  or  the  other  would  be  treason  to  the 
Constitution.  Questions  may  occur  which 
we  would  gladly  avoid,  but  we  cannot  avoid 
them.  All  we  can  do  ia  to  exercise  our  best 
judgment,  and  conscientiously  to  perform 
our  duty." 

Coming  to  a  consideration  of  the  case,  wa 
And  that  the  complainants  In  the  suit  com- 
menced in  the  circuit  court  were  stockhold- 
ers in  the  Northern  Pacific  Railway  Com- 
pany, and  the  reason  for  commencing  it  and 
making  the  railroad  company  one  of  the 
parties  defendant  is  sufficiently  set  forth 
In  the  bill.  Davis  4  F.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  207,  220,  47  L.  ed.  778, 
7S1,  23  Sup.  Cfc.  Rep.  408;  equity  rule  01, 
Supreme  Court. 

It  is  primarily  asserted  on  the  part  of  the 
petitioner  that  jurisdiction  did  not  exist  in 
the  circuit  court  because  there  was  not  the 
requisite  diversity  of  citizenship,  and  there 
was  no  question  arising  under  the  Consti- 
tution or  laws  of  the  United  States  to  other- 
wise give  jurisdiction  to  that  court.  There 
is  no  claim  made  here  of  jurisdiction  on  the 
ground  of  diversity  of  citizenship,  and  the 
claim,  if  made,  would  be  unfounded  in  fact. 
If  no  other  ground  exists,  then  the  order  of 
the  circuit  court,  assuming  to  punish  peti- 
tioner for  contempt,  was  an  unlawful  order, 
made  by  a  court  without  jurisdiction.  In 
such  case  this  court,  upon  proper  applica- 
tion, will  discharge  the  person  from  im- 
prisonment. Ex  parte  Yarbrough,  110  U. 
8.  051.  28  L.  ed.  274,  4  Sup.  Ct  Sep.  152; 
Ex  parte  Fisk,  113  U.  6.  713,  28  L,  ed.  1117, 
6  Sup.  Ct.  Rep.  724;  Re  Avars,  123  U.  & 
443,  486,  31  L.  ed.  216,  223,  8  Sup.  Ct  Rep. 
164.   ,  But  an  examination  of  the  record  be- 


fore us  shows  that  there  are  Federal  ques- 
tions in  this  ease.  ■* 
It  ia  insisted  by  the  petitioner  that  there* 
Is  no  Federal 'question  presented  under  the 
14th  Amendment,  because  there  is  no  dis- 
pute as  to  the  meaning  of  the  Constitution, 
where  it  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws;  and  whatever 
dispute  there  may  be  in  this  case  is  one  of 
fact  simply,  whether  the  freight  or  passen- 
ger rates,  as  fixed  by  the  legislature  or  by 
the  railroad  commission,  are  so  low  as  to  be 
confiscatory;  and  that  ia  not  a  Federal  ques- 

Jurisdletlon  is  given  to  the  circuit  court 
in  suits  involving  the  requisite  amount, 
arising  under  the  Constitution  or  laws  of  the 
United  States  (18  Stat,  at  L.  470,  chap. 
137,  U.  S.  Comp.  Stat.  1901,  p.  508),  and  the 
question  really  to  be  determined  under  this 
objection  is  whether  the  acts  of  the  legis- 
lature and  the  orders  of  the  railroad  com- 
mission, if  enforced,  would  take  property 
without  due  process  of  law;  and  although 
that  question  might  incidentally  involve  a 
question  of  fact,  its  solution,  nevertheless, 
is  one  which  raises  a  Federal  question.  See 
Hastings  v.  Ames  (C.  C,  App.  8th  C.)  15 
C.  C.  A.  028,  32  U.  S.  App.  485,  68  Fed. 
726.  The  sufficiency  of  rates  with  reference 
to  the  Federal  Constitution  is  a  judicial 
question,  and  one  over  which  Federal  courts 
have  jurisdiction  by  reason  of  its  Federal 
nature.  Chicago,  11  4  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  870,  3 
Inters.  Com.  Rep.  200,  10  Sup.  Ct.  Rep.  462, 
702 ;  Reagan  v.  Farmers'  Loan  A  T.  Co.  154 
U.  S.  360-300,  38  L.  ed.  1014-1024,  4  Inters. 
Com.  Rep.  080,  14  Sup.  Ct.  Rep.  1047;  St 
Louis  4  S.  F.  R.  Co.  v.  QUI,  156  U.  S.  649, 
30  L.  ed.  587,  15  Sup.  Ct  Rep.  484;  Cov- 
ington 4  L.  Tump.  Road  Co.  v.  Sand  ford, 
104  U.  S.  578,  41  L.  ed.  560,  IT  Sup.  Ct 
Rep.  108;  Smyth  v.  Ames,  169  U.  S.  400- 
C22,  42  L.  ed.  819-840,  18  Sup.  Ct.  Rep. 
418;  Chicago,  M.  4  St  P.  R.  Co.  v.  Tomp- 
kins, 170  U.  S.  167,  172,  44  L.  ed.  417,  420, 
20  Sup.  Ct  Rep.  336. 

Another  Federal  question  is  the  alleged 
unconstitutionality  of  these  acts  because  of 
the  enormous  penalties  denounced  for  their 
violation,  which  prevent  the  railway  com- 
pany, as  alleged,  or  any  of  its  servants  or 
employees,  from  resorting  to  the  courts  for 
the  purpose  of  determining  the  validity  of 
such  acta.  The  contention  is  urged  by  the 
complainants  in  the  suit  that  the  company 
is  denied  the  equal  protection  of  the  laws 
and  its  property  is  liable  to  be  taken  with-  •£ 
out  due  process  of  law,  because  it  is  only*, 
allowed  a   hearing  upon   the  claim   of"tas* 
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unconstitutionality  of  the  acta  and  order* 
in  question,  at  the  risk,  if  mistaken,  of  be- 
ing subjected  to  each  enormous  penalties, 
resulting  in  the  possible  confiscation  of  its 
whole  property,  that  rather  than  take  such 
risks  the  company  would  obey  the  laws,  al- 
though such  obedience  might  also  result  in 
the  end  (though  by  a  slower  process)  in 
euch  confiscation. 

Still  another  Federal  question  is  urged, 
.growing  out  of  the  assertion  that  the  laws 
are,  by  their  necessary  effect,  an  interfer- 
ence with  and  a  regulation  of  interstate 
•commerce,  the  grounds  for  which  assertion 
it  is  not  now  necessary  to  enlarge  upon. 
The  question  is  not,  at  any  rate,  frivolous. 

We  conclude  that  the  circuit  court  had 
jurisdiction  in  the  case  before  it,  because 
It  involved  the  decision  of  Federal  ques- 
tions arising  under  the  Constitution  of  the 
United  States. 

Coming  to  the  inquiry  regarding  the  al- 
leged invalidity  of  these  acts,  we  take  up 
the  contention  that  they  are  invalid  on  their 
face  on  account  of  the  penalties.  For  dis- 
obedience to  the  freight  act  the  officers,  di- 
rectors, agents,  and  employees  of  the  com- 
pany are  made  guilty  of  a  misdemeanor, 
and  upon  conviction  each  may  be  punished 
'by  imprisonment  in  the  county  jail  for  a 
period  not  exceeding  ninety  days.  Each 
"violation  would  be  a  separate  offense,  and, 
therefore,  might  result  in  imprisonment  of 
the  various  agents  of  the  company  who 
would  dare  disobey  for  a  term  of  ninety 
days  each  for  each  offense.  Disobedience 
to  the  passenger-rate  act  renders  the  party 
guilty  of  a  felony  and  subject  to  a  fine  not 
exceeding  $6,000  or  imprisonment  in  the 
state  prison  for  a  period  not  exceeding  five 
years,  or  both  fine  and  imprisonment.  The 
sale  of  each  ticket  above  the  price  permit- 
ted by  the  act  would  be  a  violation  thereof. 
It  would  be  difficult,  if  not  impossible,  for 
the  company  to  obtain  officers,  agents,  or  em- 
ployees willing  to  carry  on  its  affairs  ex- 
cept in  obedience  to  the  act  and  orders  in 
question.  The  company  itself  would  also, 
in  ease  of  disobedience,  be  liable  to  the  im- 
mense fines  provided  for  in  violating  orders 

•  of  the  commission.    The  company,  in  order 
-n  to  test  the  validity  of  the  acts,  must  find 

*  some*  agent  or  employee  to  disobey  them  at 
the  risk  stated.  The  necessary  effect  and 
result  of  such  legislation  must  be  to  pre- 
clude a  resort  to  the  courts  (either  state  or 
Federal)  for  the  purpose  of  testing  its  va- 
lidity. The  officers  and  employees  could  not 
be  expected  to  disobey  any  of  the  provisions 
of  the  acts  or  orders  at  the  risk  of  such 
fines  and  penalties  being  imposed  upon 
them,  in  caae  the  court  should  decide  that 
the  law  was  valid.  The  result  would  be  a 
■denial  of  any  hearing  to  the  company.    The 


observations  upon  a  similar  question,  mads 
by  Mr.  Justice  Brewer  in  Cotting  v.  Kan- 
sas City  Stock  Yards  Co.  (Cotting  v.  Qod- 
ard)  183  U.  S.  TS,  SB,  100,  102,  46  L.  el. 
92,  10S,  106,  22  Sup.  Ct.  Rep.  SO,  38-40,  are 
very  apt  At  page  100  he  stated:  "Do 
the  laws  secure  to  an  individual  an  equal 
protection  when  he  is  allowed  to  come  into 
court  and  make  his  claim  or  defense  sub- 
ject to  the  condition  that,  upon  a  failure  to 
make  good  that  claim  or  defense,  the  pen- 
alty for  such  failure  either  appropriates  all 
his  property  or  subjects  him  to  extravagant 
and  unreasonable  losaT"  Again,  at  page 
102,  he  says:  "It  is  doubtless  true  that  the 
state  may  impose  penalties  such  as  will  tend 
to  compel  obedience  to  its  mandates  by  all, 
individuals  or  corporations,  and  if  extreme 
and  cumulative  penalties  are  imposed  only 
after  there  has  been  a  final  determination  of 
the  validity  of  the  statute,  the  question 
would  be  very  different  from  that  here  pre- 
sented. But  when  the  legislature,  in  an  ef- 
fort to  prevent  any  inquiry  of  the  validity 
of  a  particular  statute,  so  burdens  any  chal- 
lenge thereof  in  the  courts  that  the  party 
affected  Is  necessarily  constrained  to  sub- 
mit rather  than  take  the  chances  of  the 
penalties  imposed,  then  it  becomes  a  serious 
question  whether  the  party  is  not  deprived 
of  the  equal  protection  of  the  laws."  The 
question  was  not  decided  in  that  case,  as  it 
went  off  on  another  ground.  We  have  the 
same  question  now  before  us,  only  the  pen- 
alties are  more  severe  in  the  way  of  fines,  to 
which  is  added,  in  the  ease  of  officers,  agents, 
or  employees  of  the  company,  the  risk  of 
imprisonment  for  years  as  a  common  felon. 
See  also  Mercantile  Trust  Co.  v.  Texas  *e 
P.  R.  Co.  SI  Fed.  529-643;  Louisville  4  N.2 
R.  Co.  t.  McChord,  103  Ted.  216-223;  Con-* 
solidated  Gas  Co.  v.  Mayer,  146  Fed.  150- 
163.  In  McGahey  T.  Virginia,  136  U.  a 
662-664,  34  L.  ed.  304-314,  10  Sup.  Ct  Rep. 
072,  it  was  held  that  to  provide  a  different 
remedy  to  enforce  a  contract,  which  is  un- 
reasonable, and  which  imposes  conditions 
not  existing  when  toe  contract  was  made, 
was  to  offer  no  remedy;  and,  when  the  rem- 
edy is  so  onerous  and  impracticable  as  to 
substantially  give  none  at  all,  the  law  is 
invalid,  although  what  is  termed  a  remedy 
Is  In  fact  given.  See  also  Bronson  v.  Kin- 
zie,  1  How.  311,  817,  11  L.  ed.  14S,  146) 
Seibert  r.  Lewis  (Seibert  v.  United  States) 
122  U.  8.  284,  30  L.  ed.  1161,  T  Sup.  Ct, 
Rep.  1190.  If  the  law  be  such  as  to  make 
the  decision  of  the  legislature  or  of  a  com- 
mission conclusive  as  to  the  sufficiency  of 
the  rates,  this  court  hat  held  such  a  law 
to  be  unconstitutional.  Chicago,  H_  4  St 
F.  R.  Co.  v.  Minnesota,  supra.  A  law 
which  indirectly  accomplishes  a  like  result 
by  imposing  such  conditions  upon  the. right 
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to  appeal  for  judicial  relief  m  work  an  aban- 
donment of  ttie  right  rather  than  face  the 
conditions  upon  which  it  in  offered  or  may 
be  obtained  is  also  unconstitutional.  It  may 
therefore  be  said  that  when  the  penalties 
for  disobedience  are  by  fines  bo  enormous 
and  imprisonment  so  severe  M  to  intimi- 
date the  company  and  its  officers  from  re- 
sorting to  the  courts  to  test  the  validity  of 
the  legislation,  the  result  is  the  same  as  if 
the  law  in  terms  prohibited  the  company 
from  seeking  judicial  construction  of  laws 
which  deeply  affect  its  rights. 

It  Is  urged  that  there  is  no  principle  upon 
which  to  base  the  claim  that  a  person  is 
entitled  to  disobey  a  statute  at  least  once, 
for  the  purpose  of  testing  its  validity,  with- 
out subjecting  himself  to  the  penalties  for 
disobedience  provided  by  the  statute  In  case 
It  is  valid.  This  is  not  an  accurate  state- 
ment of  the  case.  Ordinarily  a  law  creat- 
ing offenses  in  the  nature  of  misdemeanors 
or  felonies  relates  to  a  subject  over  which 
the  jurisdiction  of  the"  legislature  Is  com- 
plete in  any  event.  In  the  case,  however, 
of  the  establishment  of  certain  rates  with- 
out any  hearing,  the  validity  of  such  rates 
necessarily  depends  upon  whether  they  are 
»  high  enough  to  permit  at  least  some  return 
h  Upon  the  investment  ( how  much  It  is  not 
*  now*  necessary  to  state),  and  an  inquiry  as 
to  that  fact  is  u  proper  subject  of  judicial 
investigation.  If  it  turns  out  that  the  rates 
are  too  low  for  that  purpose,  then  they  are 
illegal.  Now,  to  impose  upon  a  party  in- 
terested the  burden  of  obtaining  a  judicial 
decision  of  such  a  question  (no  prior  hear- 
ing having  ever  been  given)  only  upon  the 
condition  that,  if  unsuccessful,  he  must  suf- 
fer imprisonment  and  pay  fines,  a*  provided 
in  these  acts,  is,  in  effect,  to  close  up  all 
approaches  to  the  courts,  and  thus  prevent 
any  hearing  upon  the  question  whether  the 
rates  as  provided  by  the  acts  are  not  too 
low,  and  therefore  Invalid.  The  distinction 
Is  obvious  between  a  case  where  the  valid- 
ity of  the  act  depends  upon  the  existence  of 
a  fact  which  can  be  determined  only  after 
investigation  of  a  very  complicated  and  tech- 
nical character,  and  the  ordinary  case  of  a 
statute  upon  a  subject  requiring  no  such 
investigation,  and  over  which  the  jurisdic- 
tion of  the  legislature  is  complete  in  any 

We  hold,  therefore,  that  the  provisions  of 
the  acts  relating  to  the  enforcement  of  the 
rates,  either  for  freight  or  passengers,  by 
Imposing  such  enormous  flues  and  possible 
imprisonment  as  a  result  of  an  unsuccess- 
ful effort  to  test  the  validity  of  the  laws 
themselves,  are  unconstitutional  on  their 
face,  without  regard  to  the  question  of  the 
insufficiency  of  those  rates.  We  also  hold 
that  the  circuit  court  had  jurisdiction  un- 
28  S.  C— 29. 


der  the  eases  already  cited  (and  It  ml 
therefore  its  duty)  to  Inquire  whether  tha 
rates  permitted  by  these  acts  or  orders  were 
too  low  and  therefore  confiscatory,  and,  if 
so  held,  that  the  court  then  had  jurisdic- 
tion to  permanently  enjoin  the  railroad  com- 
pany from  putting  them  in  force,  and  that 
it  also  had  power,  while  the  inquiry  was 
pending,  to  grant  a  temporary  injunction 
to  the  same  effect. 

Various  affidavits  were  received  upon  the 
hearing  before  the  court  prior  to  the  grant- 
ing of  the  temporary  injunction,  and  the 
hearing  itself  was,  as  appears  from  the 
opinion,  full  and  deliberate,  and  the  fact 
was  found  that  the  rates  fixed  by  the  com-  * 
modify  act,  under  the  circumstances  exist-  3 
ing  with*  reference  to  the  passenger-rats  aot* 
and  the  orders  of  the  c 


sufficient  to  be  compensatory,  and  were  la 
fact  confiscatory,  and  the  act  was  therefore 
unconstitutional.  The  injunction  was  there- 
upon granted  with  reference  to  the  enforce- 
ment of  the  commodity  set. 

We  have,  therefore,  upon  this  record,  the 
case  of  an  unconstitutional  act  of  the  stats 
legislature  and  an  intention  by  the  attorney 
general  of  the  state  to  endeavor  to  enforce 
its  provisions,  to  the  Injury  of  the  com- 
pany, in  compelling  it,  at  great  expense,  to 
defend  legal  proceedings  of  a  complicated 
and  unusual  character,  and  involving  ques- 
tions of  vast  importance  to  all  employees 
and  officers  of  the  company,  as  well  as  to 
the  company  itself.  The  question  that  arises 
is  whether  there  Is  a  remedy  that  the  par- 
ties interested  may  resort  to,  by  going 
into  a  Federal  court  of  equity,  in  a  case  In- 
volving a  violation  of  the  Federal  Constitu- 
tion, and  obtaining  a  judicial  investigation 
of  the  problem,  and,  pending  its  solution, 
obtain  freedom  from  suits,  civil  or  crim- 
inal, by  a  temporary  Injunction,  and,  if  the 
question  be  finally  decided  favorably  to  the 
contention  of  the  company,  a  permanent  in- 
junction restraining  all  such  actions  or  pro- 
ceedings. 

This  inquiry  necessitates  an  examination 
of  the  most  material  and  Important  objec- 
tion made  to  the  jurisdiction  of  the  circuit 
court, — the  objection  being  that  the  suit  Is, 
in  effect,  one  against  the  state  of  Minne- 
sota, and  that  the  injunction  issued  against 
the  attorney  general  illegally  prohibits 
state  action,  either  criminal  or  civil,  to  en- 
force obedience  to  the  statutes  of  the  stats. 
This  objection  is  to  be  considered  with  ref- 
erence to  the  11th  and  14th  Amendments  to 
the  Federal  Constitution.  The  11th  Amend- 
ment prohibits  the  commencement  or  prose- 
cution of  any  suit  against  one  of  the  United 
States  by  citizens  of  another  state  or  citi- 
zens or  subjects  of  any  foreign  state.  The 
14th  Amendment  provides  that  no  state  shall 
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daprrre  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  shall 
olt  deny  to  any  person  within  its  jurisdic- 
S  Hon  the  equal  protection  of  the  laws. 

*  *  The  case  before  the  circuit  court  proceed- 
ed upon  the  theory  that  the  orders  and  acta 
heretofore  mentioned  would,  If  enforced, 
violate  rights  of  the  complainants  protected 
by  the  latter  amendment.  We  think  that 
whatever  the  rights  of  complainants  may  be, 
they  are  largely  founded  upon  that  Amend- 
ment, but  a  decision  of  this  case  does  not 
require  an  examination  or  decision  of  the 
question  whether  its  adoption  in  any  way 
altered  or  limited  the  effect  of  the  earlier 
Amendment.  We  may  assume  that  each  ex- 
ists in  full  force,  and  that  we  must  give  to 
the  11th  Amendment  all  the  effect  it  nat- 
urally would  have,  without  cutting  it  down 
or  rendering  its  meaning  any  more  narrow 
than  the  language,  fairly  interpreted,  would 
warrant.  It  applies  to  a  suit  brought 
against  a  state  by  one  of  its  own  citizens, 
as  well  as  to  a  suit  brought  by  a  citizen  of 
another  state.  Hans  v.  Louisiana.  134  U. 
B.  1,  33  L.  ed.  842,  10  Sup.  Ct.  Rep.  504. 
It  was  adopted  after  the  decision  of  this  court 
in  Chisholm  v.  Georgia  (1792)  2  Ball.  410, 
1  L.  ed.  440,  where  it  was  held  that  a  state 
might  be  sued  by  a  citizen  of  another  state. 
Since  that  time  there  have  been  many  cases 
decided  in  this  court  Involving  the  11th 
Amendment,  among  them  being  Osborn  v. 
Bank  of  United  States  (1824)  9  Wheat. 
738,  840,  BS7,  8  L.  ed.  204,  220,  232,  which 
held  that  the  Amendment  applied  only 
those  suits  in  which  the  state  was  a  party 
on  the  record.  In  the  subsequent  case  of 
Sundry  African  Slaves  v.  Madraso  (1828)  1 
Pet.  110,  122,  123,  7  L.  ed.  78,  70,  that  hold- 
ing was  somewhat  enlarged,  and  Chief  Jus- 
tice Marshall,  delivering  the  opinion  of  the 
court,  while  citing  Osborn  v.  Bank  of  United 
States,  supra,  said  that  where  the  claim 
was  made,  as  in  the  case  then  before  the 
sourt,  against  the  governor  of  Georgia  as 
governor,  and  the  demand  was  made  upon 
him,  not  personally,  but  officially  (for  mon- 
eys in  the  treasury  of  the  state  and  for 
slaves  in  possession  of  the  state  govern- 
ment), the  state  might  be  considered  as  the 
party  on  the  record  (page  123),  and  there- 
fore the  suit  could  not  be  maintained. 

Davis  v.  Gray,  18  Wall.  203,  220,  21  L. 

ed.  447,  4S3,  reiterates  the  rule  of  Osborn 

*•  V.  Bank  of  United   States,   so  far  as   con- 

£  asms  the  right  to  enjoin  a  state  officer  from 

*  executing  a  state  law  in  conflict  witb'the 
Constitution  or  a  statute  of  the  United 
States,  when  such  execution  will  violate  the 
rights  of  the  complainant. 

In  Poindexter  v.  Greenhow,  114  U.  S. 
270,  206,  29  L.  ed.  18S,  104,  5  Sup.  Ct.  Rep. 
003,  902,  it  was  adjudged  that  a  suit  against 


a  tax  collector  who  had  refused  coupons  in 
payment  of  taxes,  and,  under  color  of  a  void 
law,  was  about  to  seize  and  sell  the  prop- 
erty of  a  taxpayer  for  nonpayment  of  his 
taxes,  was  a  suit  against  him  personally,  as 
a  wrongdoer,  and  not  against  the  state. 

Hagood  v.  Southern,  117  U.  S.  52-07,  20 
L.  ed.  805-810,  0  Sup.  Ct.  Rep.  608,  decided 
that  the  bill  was,  in  substance,  a  bill  for 
the  specific  performance  of  a  contract  be- 
tween the  complainants  and  the  state  of 
South  Carolina;  and,  although  the  state  was 
not  in  name  made  a  party  defendant,  yet, 
being  the  actual  party  to  the  alleged  con- 
tract the  performance  of  which  was  sought, 
and  the  only  party  by  whom  It  could  be 
performed,  the  state  was,  In  effect,  a  party 
to  the  suit,  and  it  could  not  be  maintained 
for  that  reason.  The  things  required  to  bo 
done  by  the  actual  defendants  were  the 
very  things  which,  when  done,  would  con- 
stitute a  performance  of  the  alleged  con- 
tract by  the  state. 

The  cases  upon  the  subject  were  reviewed, 
and  it  was  held  (Re  Ayers,  123  U.  S.  443, 
31  L.  ed.  210,  8  Sup.  Ct  Rep.  164),  that  a 
bill  in  equity  brought  against  officers  of 
a  state,  who,  as  individuals,  have  no  per- 
sonal interest  in  the  subject-matter  of  the 
suit,  and  defend  only  as  representing  the 
State,  where  the  relief  prayed  for,  if  done, 
would  constitute  a  performance  by  the  state 
of  the  alleged  contract  of  the  state,  was  a 
suit  against  the  state  (page  604),  following 
in  this  respect  Hagood  v.  Southern,  supia. 

A  suit  of  such  a  nature  ^sm  simply  an 
attempt  to  make  the  state  itself,  through 
its  officers,  perform  its  alleged  contract,  by 
directing  those  officers  to  do  acta  which  con- 
stituted such  performance.  The  state  alone 
had  any  interest  in  the  question,  and  a  de- 
cree in  favor  of  plaintiff  would  affect  the 
treasury  of  the  state. 

On  the  other  band.  United  States  v.  Lea, 
106  U.  S.  196,  27  L,  ed.  171,  1  Sup.  Ct. 
Rep.  240,  determined  that  an  Individual  in 
possession  of  real  estate  under  the  govern-* 
ment  of  the  United  States,  which  claimed  to§ 
be*  its  owner,  was,  nevertheless,  properly" 
sued  by  the  plaintiff,  as  owner,  to  recover 
possession,  and  such  suit  was  not  one  against 
the  United  States,  although  the  individual 
in  possession  justified  such  possession  under 
its  authority.  See  also  Tindal  v.  Wesley, 
167  U.  S.  204,  42  L.  ed.  137,  17  Sup.  Ct 
Rep.  770,  to  the  same  effect 

In  Pennoyer  v.  McConnaughy,  140  U.  8. 
1,  9,  35  L.  ed.  303,  365,  11  Sup.  Ct  Rep. 
699,  a  suit  against  land  commissioners  of 
the  state  was  said  not  to  be  against  the 
state,  although  the  complainants  sought  to 
restrain  the  defendants,  officials  of  the  state, 
from  violating,  under  an  unconstitutional 
act,    the   complainants'   contract   with   the 


.Google 


1*07. 


c  pabtx  YOUNG. 


state,  and  thereby  working  Irreparable  dam- 
age to  the  property  rights  of  the  complain- 
ants. Oebora  v.  Bank  of  United  Statea,  su- 
pra, wai  cited,  and  it  was  stated:  "But  the 
general  doctrine  of  Oebora  v.  Bank  of  Unit- 
ed States,  that  the  circuit  court*  of  the 
United  States  will  restrain  a  state  officer 
from  executing  an  unconstitutional  statute 
of  the  state,  when  to  execute  it  would  vio- 
late rights  and  privileges  of  the  complain- 
ant which  had  been  guaranteed  by  the  Con- 
stitution, and  would  work  irreparable  dam- 
age and  injury  to  him,  has  never  been  de- 
parted from."  The  same  principle  is  de- 
cided in  Scott  v.  Donald,  185  U.  S.  60-97, 
41  L.  ed.  632,  033,  17  Sup.  Ct  Rep.  265. 
And  see  Missouri,  K.  &  T.  E.  Co.  v.  Mis- 
souri K.  ft  Warehouse  Comrs.  (Missouri, 
K.  ft  T.  R.  Co.  t.  Hickman)  183  U.  a  S3, 
40  L.  ed.  78,  22  Sup.  Ct  Rep.  18. 

The  cases  above  cited  do  not  include  one 
exactly  like  this  under  discussion.  They 
serve  to  illustrate  the  principles  upon  which 
many  cases  have  been  decided.  Wa  hav» 
not  cited  all  the  cases,  as  we  have  not 
thought  it  necessary.  But  the  injunction 
asked  for  In  the  Ayers  Case,  123  U.  S„  su- 
pra, was  to  restrain  the  state  officers  from 
commencing  suits  under  the  act  of  May  12, 
1887  (alleged  to  be  unconstitutional),  in 
the  name  of  the  state  and  brought  to  recover 
taxes  for  its  use,  on  the  ground  that,  if 
such  suits  were  commenced,  they  would  be 
a  breach  of  a  contract  with  the  state.  The 
injunction  was  declared  illegal  because  the 
suit  itself  could  not  be  entertained,  as  it 
was  one  against  the  state,  to  enforce  its  al- 
leged contract.  It  was  said,  however,  that, 
n  If  tbe  court  had  power  to  entertain  such  a 
h  suit,  it  would  nave  power  to  grant  the  re- 
straining order 'preventing  the  commence- 
ment of  suits.  (Page  487.)  It  was  not 
stated  that  the  suit  or  the  injunction  was 
necessarily  confined  to  a  ease  of  a  threat- 
ened direct  trespass  upon  or  injury  to  prop 

Whether  the  commencement  of  a  suit 
could  ever  be  regarded  as  an  actionable  in- 
jury .to  another,  equivalent.  In  some  cases, 
to  a  trespass  such  as  is  set  forth  in  some 
of  the  foregoing  eases,  haa  received  atten- 
tion of  the  rate  cases,  so  called.  Reagan  t. 
Farmers'  Loan  ft  T.  Co.  IS*  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  S80,  14 
Sup.  Ct.  Rep.  1047  (a  rate  case),  was  a  suit 
against  the  members  of  a  railroad  commis- 
sion (created  under  an  act  of  the  state  of 
Texas)  and  the  attorney  general,  all  of 
whom  were  held  suable,  and  that  such  suit 
was  not  one  against  the  state.  The  com- 
mission was  enjoined  from  enforcing  the 
rates  it  had  established  under  the  act,  and 
the  attorney  general  was  enjoined  from  in- 
stituting suits  to  recover  penalties  for  fail- 


ing to  conform  to  tike  rates  fixed  by  the  com* 
mission  under  such  act.  It  is  true  the  stat- 
ute in  that  case  creating  the  board  pro- 
vided that  suit  might  be  maintained  by  any 
dissatisfied  railroad  company,  or  other  party 
in  interest,  In  a  court  of  competent  juris- 
diction in  Travis  county,  Texas,  against  the 
commission  as  defendant.  This  court  held 
that  such  language  permitted  a  suit  in  the 
United  States  circuit  court  for  the  western 
district  of  Texas,  which  embraced  Travis 
county,  but  it  also  held  that,  irrespective 
of  that  consent,  the  suit  was  not  in  effect 
a  suit  against  tbe  state  (although  tbe  at- 
torney general  was  enjoined),  and  therefor* 
not  prohibited  under  the  Amendment.  It 
was  said  in  the  opinion,  which  was  de- 
livered by  Mr.  Justice  Brewer,  that  the 
suit  could  not,  in  any  fair  sense,  be  con- 
sidered a  suit  against  the  state  I  page  392), 
and  the  conclusion  of  tbe  court  was  tjat  the 
objection  to  tbe  jurisdiction  of  the  circuit 
court  was  not  tenable,  whether  that  juris- 
diction was  rested  (page  393)  "upon  the 
provisions  of  the  statute,  or  upon  the  gen- 
eral jurisdiction  of  the  court,  existing  by  . 
virtue  of  the  statutes  of  Congress,  under 
the  sanction  of  the  Constitution  of  the* 
United  States."  Each  of  these  grounds  is* 
effective  and  both  are  of  equal  force.*  Union* 
F.  R.  Co.  t.  Mason  City  ft  Ft  D.  R.  Co.  1W 
U.  S.  100-160,  50  L.  ed.  134-137,  26  Sup. 
Ct  Rep.  IS. 

In  Smyth  ».  Ames,  169  U.  S.  466,  42  L. 
ed.  819,  18  Sup.  Ct.  Rep.  41S  (another  rats 
ease) ,  it  was  again  held  that  a  suit  against 
individuals,  for  tbe  purpose  of  preventing 
them,  as  officers  of  the  state,  from  enfor- 
cing, by  the  commencement  of  suits  or  by 
indictment,  an  unconstitutional  enactment, 
to  tbe  injury  of  the  rights  of  the  plaintiff, 
was  not  a  suit  against  a  state,  within  the 
meaning  of  the  Amendment  At  page  618, 
in  answer  to  the  objection  that  the  suit  was 
really  against  the  state,  it  was  said:  "It 
is  the  settled  doctrine  of  this  court  that  a 
suit  against  Individuals,  for  the  purpose  of 
preventing  them,  as  officers  of  a  state,  from 
enforcing  an  unconstitutional  enactment,  to 
the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state  within  the 
meaning  of  that  Amendment."  The  suit 
was  to  enjoin  the  enforcement  of  a  statute 
of  Nebraska  because  It  was  alleged  to  be 
unconstitutional,  on  account  of  tbe  rates 
being  too  low  to  afford  some  compensation 
to  the  company,  and  contrary,  therefore,  to 
tbe  14th  Amendment 

There  was  no  special  provision  In  the 
statute  as  to  rates,  making  It  the  duty  of 
the  attorney  general  to  enforce  it,  but,  un- 
der his  general  powers,  he  had  authority  to 
ask  for  a  mandamus  to  enforce  such  or  any 
other  law.     State  ex  rel.  Board  of  Trana- 
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portation  ▼.  Fremont,   E.   A   M.  Valley  R. 
Co.  22  Neb.  813,  35  N.  W.  US. 

The  final  decree  enjoined  the  attorney 
general  from  bringing  any  suit  (page  477) 
by  way  of  injunction,  mandamus,  civil  ac- 
tion, or  indictment,  for  the  purpose  of  en- 
forcing the  provisions  of  the  act.  The  6th 
section  of  the  act  provided  that  an  action 
might  be  brought  by  a  railroad  company  in 
the  supreme  court  of  the  state  of  Nebraska; 
but  this  court  did  not  base  its  decision  on 
that  section  when  it  held  that  a  suit  of  the 
nature  of  that  before  it  was  not  a  suit 
against  a  state,  although  brought  against 
individual  state  officers,  for  the  purpose  of 
enjoining  them  from  enforcing,  either  by 
civil  proceeding  or  indictment,  an  uncoiiati- 

istutional  enactment  to  the  injury   of  the 

"  plaintiff's  right    Page  SI  8. 

*  *  This  decision  was  reaffirmed  in  Prout  v. 
Starr,  188  U.  S.  637,  642,  47  L.  ed.  684,  580, 
£3  Sup.  Ct  Rep.  398. 

Attention  is  also  directed  to  the  ease  of 
Missouri,  K.  4  T.  R.  Co.  v.  Missouri  R.  ft 
Warehouse  Comrs.  (Missouri,  K.  ft  T.  R. 
Co.  v.  Hickman)  183  U.  8.  53,  46  L.  ad,  78, 
22  Sup.  Ct  Rep.  18.  That  was  a  suit 
brought  In  a  state  court  of  Missouri  by  the 
railroad  commissioners,  of  the  state,  who  had 
the  powers  granted  them  by  the  statutes 
set  forth  in  the  report  Their  suit  was 
against  the  railway  company,  to  compel  ft 
to  discontinue  certain  charges  it  was  mak- 
ing for  crossing  the  Boonville  bridge  over 
the  Missouri  river.  The  defendant  sought 
to  remove  the  case  to  the  Federal  court, 
which  the  plaintiffs  resisted,  and  the  state 
court  refused  to  remove,  on  the  ground  that 
the  real  plaintiff  was  the  state  of  Missouri, 
and  it  was  proper  to  go  behind  the  face  of 
the  record  to  determine  that  fact.  In  regu- 
lar manner  the  case  came  here,  and  this 
court  held  that  the  state  was  not  the  real 
party  plaintiff,  and  the  case  had  therefore 
been  properly  removed  from  the  state  court, 
whose  judgment  was  thereupon  reversed. 

Applying  the  same  principles  of  construc- 
tion to  the  removal  act  which  had  been  ap- 
plied to  the  11th  Amendment,  it  was  said 
by  this  court  that  the  state  might  be  the 
real  party  plaintiff  when  the  relief  sought 
Inures  te  It  alone,  and  in  whose  favor  the 
judgment  or  decree.  If  for  the  plaintiff,  will 
effectively  operate. 

Although  the  esse  is  one  arising  under  the 
removal  act,  and  does  not  involve  the  11th 
Amendment  it  nevertheless  illustrates  the 
question  now  before  us,  and  reiterates  the 
doctrine  that  the  state  is  not  a  party  to  a 
suit  simply  because  the  state  railroad  com- 
mission is  such  party. 

The  doctrine  of  Smyth  v.  Ames  Is  also 
referred  to  and  reiterated  in  Ounter  v.  At- 
lantic Coast  line  R.  Co.  ZOO  U.  S.  273,  283, 


L.  ed.  477,  4S3,  20  Bup.  Ct  Rep.  262. 
See  also  McNeill  v.  Southern  R.  Co.  £02 
U.  S.  643-659,  50  L.  ed.  1142-1147,  20  Sup, 
Ct  Rep.  722;  Mississippi  R.  Commission  v. 
Illinois  0.  R.  Co.  203  U.  S.  335,  340,  51  L. 
ed.  209,  211,  27  Sup.  Ct.  Rep.  90. 

The  various  authorities  we  hare  referred^ 
to  furnish  ample  justification  for  the  as-H 
sertion  that  individuals  who,  as  officer**  of 
the  state,  are  clothed  with  seme  duty  In  re- 
gard to  the  enforcement  of  the  laws  of  the 
state,  and  who  threaten  and  are  about  to 
commence  proceedings,  either  of  a  civil  or 
criminal  nature,  to  enforce  against  parties 
affected  an  unconstitutional  act,  violating 
the  Federal  Constitution,  may  be  enjoined 
by  a  Federal  court  of  equity  from  such  ao- 


r.  Mo- 


It  is  objected,  however,  that  Fitts  T 
Ghee,  172  U.  S.  610,  43  L.  ed.  63S,  19  Sup. 
Ct  Rep.  269,  has  somewhat  limited  this 
principle,  and  that,  upon  the  authority  of 
that  case,  it  must  be  held  that  the  state 
was  a  party  to  the  suit  in  the  United  States 
circuit  court,  and  the  bill  should  have  been 
dismissed  as  to  the  attorney  general  on  that 

We  do  not  think  such  contention  is  well 
founded.  The  doctrine  of  Smyth  v.  Ames 
was  neither  overruled  nor  doubted  in  the 
Pitts  Case,  In  that  case  the  Alabama  leg- 
islature, by  ths  act  of  1896,  fixed  the  tolls 
to  be  charged  for  crossing  the  bridge.  The 
penalties  for  disobeying  that  act,  by  de- 
manding and  receiving  higher  tolls,  were  to 
be  collected  by  the  persons  paying  them.  No 
officer  of  the  state  had  any  official  connec- 
tion with  the  recovery  of  such  penalties. 
The  indictments  mentioned  were  found  un- 
der another  state  statute,  set  forth  at  page 
E20  of  the  report  of  the  case,  which  pro- 
vided a  fine  against  an  officer  of  a  company 
for  taking  any  greater  rate  of  toll  than  was 
authorized  by  its  charter,  or,  if  the  char- 
ter did  not  specify  the  amount,  then  the 
fine  was  imposed  for  charging  any  unrea- 
sonable toll,  to  be  determined  by  a  jury. 
This  act  was  not  claimed  to  be  unconstitu- 
tional, and  the  indictments  found  under  It 
were  not  necessarily  connected  with  the  al- 
leged unconstitutional  act  fixing  the  tolls. 
As  no  state  officer  who  was  made  a  party 
bore  any  close  official  connection  with  the 
act  fixing  the  tolls,  the  making  of  such  of- 
ficer a  party  defendant  was  a  simple  effort 
to  test  the  constitutionality  of  such  act  in 
that  way,  and  there  is  no  principle  upon 
which  it  could  be  done.  A  state  superin- 
tendent of  schools  might  as  well  have  been 
made  a  party.  In  the  light  of  this  fact  itt. 
was  said  in  the  opinion  (page  630) :  5 

"In  the  present  case,  as  we  have  said,* 
neither  of  the  state  officers  named  held  any 
special  relation  to  the  particular  statute  al- 
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hged  to  he  unconstitutional.  They  were 
sot  expressly  directed  to  see  to  Its  enforce- 
ment If,  Because  they  were  law  officers  of 
the  state,  a  case  could  be  made  for  the  pur- 
pose of  testing  the  constitutionality  of 
the  statute,  by  an  injunction  suit  brought 
against  them,  then  the  constitutionality  of 
eTery  act  passed  by  the  legislature  could  be 
tested  by  a  suit  against  the  governor  and 
the  attorney  general,  based  upon  the  theory 
that  the  former,  as  the  executive  of  the 
state,  was,  in  a  general  sense,  charged  with 
the  execution  of  all  its  laws,  and  the  latter, 
as  attorney  general,  might  represent  the 
state  in  litigation  involving  the  enforce- 
ment of  its  statutes.  That  would  be  a  very 
convenient  way  for  obtaining  a  speedy  Ju- 
dicial determination  of  questions  of  consti- 
tutional law  which  may  be  raised  by  in- 
dividuals, but  it  la  a  mode  which  cannot  be 
applied  to  the  states  of  the  Union  consist- 
ently with  the  fundamental  principle  that 
they  cannot,  without  their  assent,  be  brought 
into  any  court  at  the  suit  of  private  per- 

In  making  an  officer  of  the  state  a  party 
defendant  in  a  suit  to  enjoin  the  enforce- 
ment of  an  act  alleged  to  be  unconstitution- 
al, it  is  plain  that  such  officer  must  have 
some  connection  with  the  enforcement  of  the 
act,  or  else  it  is  merely  making  him  a  party 
as  a  representative  of  the  state,  and  thereby 
attempting  to  make  the  state  a  party. 

It  has  not,  however,  been  held  that  ft 
was  necessary  that  such  duty  should  be  de- 
clared In  the  same  act  which  is  to  be  en- 
forced. In  some  eases.  It  is  true,  the  duty 
of  enforcement  has  been  so  imposed  (164 
U.  8.  382,  3M,  |  10  of  the  act),  but  that 
may  possibly  make  the  duty  more  clear;  if 
It  otherwise  exist  it  is  equally  efficacious. 
The  fact  that  the  state  officer,  by  virtue  of 
his  office,  has  some  connection  with  the  en- 
forcement of  the  act,  is  the  important  and 
material  fact,  and  whether  It  arises  out  of 
the  general  law,  or  is  specially  created  by 
the  act  itself,  is  not  material  so  long  as  it 

h  In  the  course  of  the  opinion  in  the  Pitts 
"  Case  the  Reagan  and  "Smyth  Cases  were 
referred  to  (with  others)  as  instances  of 
State  officers  specially  charged  with  the 
execution  of  a  stats  enactment  alleged  to 
be  unconstitutional,  and  who  commit,  under 
Its  authority,  some  specific  wrong  or  tres- 
pass, to  the  injury  of  plaintiff's  rights.  In 
those  cases  the  only  wrong  or  injury  or 
trespass  involved  was  the  threatened  com- 
mencement of  suits  to  enforce  the  statute  as 
to  rates,  and  the  threat  of  such  commence- 
ment was  in  each  case  regarded  as  suffi- 
cient to  authorize  the  issuing  of  an  injunc- 
tion to  prevent  the  same.  The  threat  to 
commence   those   suits   under   such   circum- 


stances was  therefore  necessarily  held  to  be 
equivalent  to  any  other  threatened  wrong 
or  injury  to  the  property  of  a  plaintiff  which 
bad  theretofore  been  held  sufficient  to  au- 
thorise the  suit  against  the  officer.  The 
being  specially  charged  with  the  duty  to  en- 
force the  statute  is  sufficiently  apparent 
when  such  duty  exists  under  the  general 
authority  of  some  law,  even  though  such 
authority  is  not  to  be  found  in  the  particu- 
lar act.  It  might  exist  by  reason  of  the 
general  duties  of  the  officer  to  enforce  it 
as  a  law  of  the  state. 

The  officers  In  the  Fitts  Case  occupied  the 
position  of  having  no  duty  at  all  with  re- 
gard to  the  act,  and  could  not  be  properly 
made  parties  to  the  suit  for  the  reason 
stated. 

It  is  also  objected  that  as  the  statute  does 
not  specifically  make  it  the  duty  of  the  at- 
torney general  (assuming  be  has  that  gen- 
eral right)  to  enforce  it,  he  has,  under  such 
circumstances,  a  full  general  discretion 
whether  to  attempt  its  enforcement  or  not, 
and  the  court  cannot  interfere  to  control 
him  as  attorney  general  in  the  exercise  of 
bis  discretion. 

In  our  view  there  is  no  interference  with 
his  discretion  under  the  facts  herein.  There 
is  no  doubt  that  the  court  cannot  control 
the  exercise  of  the  discretion  of  an  officer. 
It  can  only  direct  affirmative  action  where 
the  officer  having  some  duty  to  perform  not 
Involving  discretion,  but  merely  ministerial 
in  Its  nature,  refuses  or  neglects  to  take 
such  action.  In  that  case  the  court  can  di- 
rect the  defendant  to  perform  this  merely 
ministerial  duty.  Board  of  Liquidation  v. 
McComb,  82  U.  8.  531-641,  23  L.  ad.  623-g 
628.  h 

'The  general  discretion  regarding  the  en-" 
forcemeat  of  the  laws  when  and  as  he  deems 
appropriate  is  not  interfered  with  by  an 
injunction  which  restrains  the  state  officer 
from  taking  any  steps  towards  the  enforce- 
ment of  an  unconstitutional  enactment,  to 
the  injury  of  complainant  In  such  case  no  ■ 
affirmative  action  of  any  nature  is  directed, 
and  the  officer  is  simply  prohibited  from  do- 
ing an  act  which  he  had  no  legal  right  to 
do.  An  injunction  to  prevent  him  from  do- 
ing that  which  he  has  no  legal  right  to  do 
is  not  an  interference  with  the  discretion 
of  an  officer. 

It  is  also  argued  that  the  only  proceeding 
which  the  attorney  general  could  take  to  en- 
force the  statute,  so  far  as  his  office  is  con- 
cerned, was  one  by  mandamus,  which  would 
be  commenced  by  the  state,  in  its  sovereign 
and  governmental  character,  and  that  the 
right  to  bring  such  action  is  a  necessary 
attribute  of  a  sovereign  government.  It  Is 
contended  that  the  corny lainants  do  not 
complain  and  they  care  nothing  about  any 
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action  which  Mr.  Young  might  take  or  bring 
u  an  ordinary  Individual,  bat  that  he 
complained  of  aa  an  officer,  to  whose  dis- 
cretion is  confided  the  use  of  the  name  of 
tbe  state  of  Minnesota  so  far  aa  litigation 
Is  concerned,  and  that  when  or  how  he  shall 
use  it  is  a  matter  resting  In  his  discretion 
and  cannot  be  controlled  by  any  court 
The  answer  to  all  this  is  the  same 
made  in  every  case  where  an  official  claims 
to  be  acting  under  the  authority  of  the 
state.  The  act  to  be  enforced  is  alleged  to 
be  unconstitutional;  and  if  it  be  so,  the  use 
of  the  name  of  the  state  to  enforce  an  un- 
co iistituti  una  I  act  to  the  injury  of  com- 
plainants Is  a  proceeding  without  the  au- 
thority of,  and  one  which  does  not  affect, 
the  state  in  its  sovereign  or  governmental 
capacity.  It  is  simply  an  illegal  act  upon 
the  part  of  a  state  official  In  attempting,  by 
the  use  of  the  name  of  the  state,  to  enforce 
a  legislative  enactment  which  is  void  be- 
cause unconstitutional.  If  the  act  which 
the  state  attorney  general  seeks  to  enforce 
a  be  a  violation  of  the  Federal  Constitution, 
2  the  officer,  in  proceeding  under  such  enact- 
*  ment,  comes  into  conflict  with  tha*«uperior 
authority  of  that  Constitution,  and  he  Is 
in  that  case  stripped  of  his  official  or  repre- 
sentative character  and  is  subjected  in  his 
person  to  the  consequences  of  his  individual 
conduct.  The  state  has  no  power  to  impart 
to  him  any  immunity  from  responsibility 
to  the  supreme  authority  of  the  United 
States.  See  Re  Ayen,  123  U.  S.  007,  31  L. 
ed.  230,  8  Sup.  Ct.  Rep.  164.  It  would  be 
an  injury  to  complainant  to  harass  it  with 
a  multiplicity  of  suite  or  litigation  general- 
ly In  an  endeavor  to  enforce  penalties  under 
an  unconstitutional  enactment,  and  to  pre- 
vent it  ought  to  be  within  the  jurisdiction 
of  a  court  of  equity.  If  the  question  of  un- 
constitutionality, with  reference,  at  least,  to 
the  Federal  Constitution,  be  first  raised  in  a 
Federal  court,  that  court,  as  we  think  is 
shown  by  the  authorities  cited  hereafter, 
has  the  right  to  decide  it,  to  the  exclusion 
of  all  other  courts. 

Tbe  question  remains  whether  the  attor- 
ney general  had,  by  the  law  of  the  state,  so 
far  as  concerns  these  rate  acts,  any  duty 
with  regard  to  the  enforcement  of  the  same. 
By  his  official  conduct  it  seems  that  he  re- 
garded it  as  a  duty  connected  with  his  of- 
fice to  compel  the  company  to  obey  the  com- 
modity act,  for  he  commenced  proceedings 
to  enforce  such  obedience  immediately  after 
the  injunction  issued,  at  the  risk  of  being 
found  guilty  of  contempt  by  so  doing. 

The  duties  of  the  attorney  general,  as  de- 
cided by  the  supreme  court  of  the  state  of 
Minnesota,  are  created  partly  by  statute 
and  exist  partly  as  at  common  law.  State  ex 
reL  Young  v.  Robinson    (decided  June  7, 


1007)  101  Minn.  277,  112  N.  W.  2BB.  Za 
the  above-cited  case  It  was  held  that  the  at- 
torney general  might  institute,  conduct,  and 
maintain  all  suits  and  proceedings  he  might 
deem  necessary  (or  the  enforcement  of  the 
laws  of  the  state,  the  preservation  of  order, 
and  the  protection  of  public  rights,  and  that 
there  were  no  statutory  restrictions  in  that 
state  limiting  the  duties  of  the  attorney 
general  in  such  case. 

Section  3  of  chapter  227  of  the  QenersJn 
Laws  of  Minnesota,  1005  (same  law,  1  68,2 
Revised  Laws  of  Minnesota,  1906)*  impose** 
the  duty  upon  the  attorney  general  to  cause 
proceedings  to  be  instituted  against  any 
corporation  whenever  it  shall  have  offended 
against  the  lawa  of  the  state.  By  1  I960  of 
the  Revised  Laws  of  1905  it  is  also  provided 
that  the  attorney  general  shall  be  ex  of- 
ficio attorney  for  tbe  railroad  commission, 
and  it  is  made  his  duty  to  institute  and 
prosecute  all  actions  which  the  commission 
shall  order  brought,  and  shall  render  the 
commissioners  all  counsel  and  advice  neces- 
sary  for   the   proper   performance  of  their 

It  is  said  that  tbe  attorney  general  la 
only  bound  to  act  when  the  commission  or- 
ders action  to  be  brought,  and  that  1  5  of 
the  commodity  act  (April  16,  1907)  ex- 
pressly provides  that  no  duty  shall  rest  upon 
the  commission  to  enforce  the  act,  and  hence 
no  duty  other  than  that  which  is  discretion- 
ary rests  upon  the  attorney  general  in  that 
matter.  The  provision  is  somewhat  unusual, 
but  the  reasons  for  its  insertion  in  that  act 
are  not  material,  and  neither  require  nor 
justify  comment  by  this  court. 

It  would  seem  to  be  clear  that  the  at- 
torney general,  under  his  power  existing  at 
common  law,  and  by  virtue  of  these  various 
statutes,  had  a  general  duty  imposed  upon 
him,  which  includes  the  right  and  the  pow- 
er to  enforce  the  statutes  of  the  state,  includ- 
ing, of  course,  the  act  in  question,  if  it  were 
constitutional.  His  power  by  virtue  of  his 
office  sufficiently  connected  him  with  the 
duty  of  enforcement  to  make  him  a  proper 
party  to  a  suit  of  the  nature  of  the  one  now 
before  the  United  States  circuit  court 

It  Is  further  objected  (and  the  objection 
really  forms  part  of  the  contention  that  the 
state  cannot  be  sued)  that  a  court  of  equity 
has  no  jurisdiction  to  enjoin  criminal  pro- 
ceedings, by  indictment  or  otherwise,  under 
the  state  law.  This,  as  a  general  rule,  is 
true.  But  there  are  exceptions.  When  such 
indictment  or  proceeding  is  brought  to  en- 
force an  alleged  unconstitutional  statute, 
which  is  the  subject-matter  of  inquiry  in  a 
suit  already  pending  in  a  Federal  court,  then 
latter  court,  having  first  obtained  juriadic-3 
"  in  over  the  subject-matter,  has  "the  right;* 

both  civil  and  criminal  cases,  to  hold  and 
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maintain  men  Jurisdiction,  to  the  exclusion 
of  all  other  oourt*,  until  Its  duty  it  tolly 
performed.  Prout  w.  Starr,  188  U.  S.  537- 
542-544,  47  L.  ed.  S84-686,  087,  S3  Sup.  Ct 
Rep.  898.  But  the  Federal  court  cannot,  of 
course,  interfere  In  a  case  where  the  pro- 
ceedings were  already  pending  In  a  state 
court.  Taylor  v.  Taintor,  18  Wall.  388-870, 
81  L.  ed.  287-280;  Harkrader  v.  Wadley,  172 
U.  S.  118,  43  L.  ed.  898,  19  Sup.  Ct  Rep. 
119. 

Where  one  commences  a  criminal  proceed- 
ing who  Is  already  party  to  a  suit  then  pend- 
ing in  a  court  of  equity,  if  the  criminal  pro- 
ceedings are  brought  to  enforce  the  same 
right  that  Is  in  issue  before  that  court,  the 
latter  may  enjoin  such  criminal  proceed- 
ings. Davis  A,  F.  Mfg.  Co.  v.  Los  Angeles, 
189  U.  3.  207,  47  L.  ed.  778,  23  Sup.  Ct. 
Rep.  498.  In  Dobbins  t.  Los  Angeles,  19S 
U.  S.  223-241,  49  L.  ed.  169-177,  25  Sup. 
Ct.  Rep.  18,  it  is  remarked  by  Mr.  Justice 
Day,  In  delivering  the  opinion  of  the  court, 
that  "it  is  well  settled  that  where  prop- 
erty rights  will  be  destroyed,  unlawful  inter- 
ference by  criminal  proceedings  under  a  void 
law  or  ordinance  may  be  reached  and  con- 
trolled by  a  decree  of  a  court  of  equity." 
Smyth  v.  Ames,  169  U.  8.  466,  42  L.  ed. 
819,  IB  Sup.  Ct.  Rep.  418,  distinctly  en- 
joined the  proceedings  by  indictment  to  com- 
pel obedience  to  the  rate  act. 

These  cases  show  that  a  court  of  equity 
Is  not  always  precluded  from  granting  an 
injunction  to  stay  proceedings  in  criminal 
cases,  and  we  have  no  doubt  the  principle 
applies  in  a  case  such  as  the  present.  Re 
Sawyer,  124  U.  a  200,  211,  31  L.  ed.  402, 
406,  8  Sup.  Ct.  Rep.  482,  is  not  to  the  con- 
trary. That  case  holds  that,  in  general,  a 
court  of  equity  has  no  jurisdiction  of  a  bill 
to  stay  criminal  proceedings,  but  it  express- 
ly states  an  exception,  "unless  they  are  in- 
stituted by  a  party  to  the  suit  already 
pending  before  it,  and  to  try  the  same  right 
that  is  in  issue  there."  Various  authori- 
ties are  cited  to  sustain  the  exception.  The 
criminal  proceedings  here  that  could  be 
commenced  by  the  state  authorities  would 
be  under  the  statutes  relating  to  pas- 
senger or  freight  rates,  and  their  validity 
is  the  very  question  involved  in  the  suit  in 
the  United  States  circuit  court.  The  right 
to  restrain   proceedings    by    mandamus    is 

.based  upon  the  same  foundation  and  gov- 

oeraed  by  the  same  principles. 

*  *  It  is  proper  to  add  that  the  right  to  enjoin 
an  individual,  even  though  a  state  official, 
from  commencing  suits  under  circumstances 
already  stated,  does  not  include  the  power  to 
restrain  a  court  from  acting  in  any  case 
brought  before  It,  either  of  a  civil  or  crim- 
inal nature,  nor  does  ft  include  power  to  pre- 
vent any  investigation  or  action  by  a  grand 
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jury.  The  latter  body  Is  part  of  the  ma- 
chinery of  a  criminal  oourt,  and  an  injunc- 
tion against  a  state  oourt  would  be  a  viola- 
tion of  the  whole  scheme  of  our  government. 
If  an  Injunction  against  an  Individual  is 
disobeyed,  and  he  commences  proceedings 
before  a  grand  jury  or  in  a  court,  such  dis- 
obedience is  personal  only,  and  the  court  or 
jury  can  proceed  without  incurring  any  pen- 
alty on  that  account. 

The  difference  between  the  power  to  en- 
join an  individual  from  doing  certain  things, 
and  the  power  to  enjoin  courts  from  pro- 
ceeding In  their  own  way  to  exercise  juris- 
diction, is  plain,  and  no  power  to  do  the 
latter  exists  because  of  a  power  to  do  the 

It  is  further  objected  that  there  is  a  plain 
and  adequate  remedy  at  law  open  to  the 
complainants,  and  that  a  court  of  equity, 
therefore,  has  no  jurisdiction  in  such  case. 
It  has  been  suggested  that  the  proper  way 
to  test  the  constitutionality  of  the  act  is  to 
disobey  it,  at  least  once,  after  which  the 
company  might  obey  the  act  pending  subse- 
quent proceedings  to  test  its  validity.  Rut 
in  the  event  of  a  single  violation  the  prose- 
cutor might  not  avail  himself  of  the  oppor- 
tunity to  make  the  test,  as  obedience  to  the 
law  was  thereafter  continued,  and  he  might 
think  it  unnecessary  to  start  an  inquiry.  If, 
however,  he  should  do  so  while  the  company 
was  thereafter  obeying  the  law,  several 
years  might  elapse  before  there  was  a  final 
determination  of  the  question,  and,  if  It 
should  be  determined  that  the  law  was  inval- 
id, the  property  of  the  company  would  have 
been  taken  during  that  time  without  due 
process  of  law,  and  there  would  be  no  possi- 
bility of  its  recovery. 

Another  obstacle  to  making  trie  test  onj 
the  part  of  tbe  company  might  be  to  find  ann 
agent  or  employee  who  would  disobey  the* 
law,  with  a  possible  fine  and  imprisonment 
staring  him  in  the  face  if  the  act  should  be 
held  valid.  Take  the  passenger- rate  act,  for 
instance:  A  sale  of  a  single  ticket  above 
the  price  mentioned  in  that  act  might  sub- 
ject the  ticket  agent  to  a  charge  of  felony, 
and,  upon  conviction,  to  a  flue  of  $5,000  and 
imprisonment  for  five  years.  It  is  true  the 
company  might  pay  the  fine,  but  the  im- 
prisonment the  agent  would  have  to  suffer 
personally.  It  would  not  be  wonderful  if, 
under  such  circumstances,  there  would  not 
be  a  crowd  of  agents  offering  to  disobey  the 
law.  The  wonder  would  be  that  a  single 
agent  should  be  found  ready  to   take   the 

If,  however,  one  should  be  found,  and  the 
prosecutor  should  elect  to  proceed  against 
him,  the  defense  that  the  act  was  invalid, 
because  the  rates  established  by  it  were  too 
low,  would  require  a  long  and  difficult  exam- 
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tnatlon  of  quite  complicated  facts  upon 
which  thn  validity  of  the  act  depended.  Such 
Investigation  It  would  be  almost  impossible 
to  make  before  a  jury,  as  such  body  could 
not  intelligently  pass  upon  the  matter. 
Questions  of  the  coat  of  transportation  of 
passengers  and  freight,  the  net  earnings  of 
the  road,  the  separation  of  the  cost  and  earn- 
ings within  the  state  from  those  arising  be- 
yond its  boundaries,  all  depending  upon  the 
testimony  of  experts  and  the  examination  of 
figures  relating  to  these  subjects,  as  well, 
possibly,  as  the  expenses  attending  the  build- 
ing and  proper  cost  of  the  road,  would  neces- 
sarily form  the  chief  matter  of  inquiry,  and 
intelligent  answers  could  only  be  given 
after  a  careful  and  prolonged  examination 
of  the  whole  evidence,  and  the  making  of 
calculations  based  thereon.  All  material  ev- 
idence having  been  taken  upon  these  issues, 
It  has  been  held  that  it  ought  to  be  referred 
to  the  most  competent  and  reliable  master  to 
make  all  needed  computations,  and  to  And 
therefrom  the  necessary  facts  upon  which  a 
judgment  might  be  rendered  that  might  be 
reviewed  by  this  court.  Chicago,  M.  A.  St. 
P.  R.  Co.  v.  Tompkins,  ITS  U.  8.  167,  44 
L.  ed.  417,  20  Sup.  Ct  Rep.  336.  From  all 
n  these  considerations  it  Is  plain  that  this  is 
pi  not  a  proper  suit  for  investigation  by  a 
*  jury.  Suits  for  penalties,  or*  Indictment 
or  other  criminal  proceedings  for  a  viola- 
tion of  the  act,  would  therefore  furnish  no 
reasonable  or  adequate  opportunity  for  the 
presentation  Of  a  defense  founded  upon  the 
assertion  that  the  rates  were  too  low  and 
therefore  the  act  fnvalid. 

We  do  not  say  the  company  could  not  In- 
terpose this  defense  in  an  action  to  recover 
penalties  or  upon  the  trial  of  an  indictment 
(St  Louis  4  S.  F.  R.  Co.  v.  Gill,  156  U.  8. 
640,  30  L.  ed.  S67,  IS  Sup.  Ct.  Rep.  484), 
but  the  facility  of  proving  it  in  either  case 
falls  so  far  below  that  which  would  obtain 
In  a  court  of  equity  that  comparison  is 
scarcely  possible. 

To  await  proceedings  against  the  com- 
pany in  a  state  court,  grounded  upon  a  dis- 
obedience of  the  act,  and  then,  if  necessary, 
obtain  a  review  in  this  court  by  writ  of 
error  to  the  highest  state  court,  would  place 
the  company  in  peril  of  large  loss  and  its 
agents  in  great  risk  of  fines  and  imprison- 
ment if  it  should  be  finally  determined  that 
the  act  was  valid.  This  risk  the  company 
ought  not  to  be  required  to  take.  Over  eleven 
thousand  millions  of  dollars,  it  is  estimated, 
are  invested  in  railroad  property,  owned  by 
many  thousands  of  people,  who  are  scat- 
tered over  the  whole  country,  from  ocean  to 
ocean,  and  they  are  entitled  to  equal  pro- 
tection from  the  laws  and  from  the  courts, 
with  the  owners  of  all  other  kinds  of  prop- 
erty,— no  more,  no  less.    The  courts  having 


jurisdiction,  Federal  or  state,  should,  at  all 
times,  be  opened  to  them  as  well  as  to  others, 
for  the  purpose  of  protecting  their  property 
and  their  legal  rights. 

All  the  objections  to  a  remedy  at  law  as 
being  plainly  Inadequate  are  obviated  by  a 
suit  in  equity,  making  all  who  are  directly 
interested  parties  to  the  suit,  and  enjoining 
the  enforcement  of  the  act  until  the  de- 
cision of  the  court  upon  the  legal  question. 

An  act  of  the  legislature  fixing  rates,  ei- 
ther for  passengers  or  freight,  is  b>  be  re- 
garded as  prima  facie  valid,  and  the  onus 
rests  upon  the  company  to  prove  its  asser- 
tion to  the  contrary.  Under  such  cireum-g 
stances  it  was  stated  by  Mr.  Justice  Miller,** 
*ln  his  concurring  opinion  in  Chicago,  M.  & 
St  P.  R,  Co.  v.  Minnesota,  134  U.  S.  418- 
460,  33  L.  ed.  970-982,  3  Inters.  Com.  Rep. 
208,  10  Snp.  Ct  Rep.  462,  702,  that  the 
proper,  if  not  the  only,  mode  of  judicial  re- 
lief against  the  tariff  of  rates  established 
by  the  legislature  or  by  its  commission  la 
by  a  bill  in  chancery,  asserting  its  unrea- 
sonable character;  and  that  until  the  decree 
of  the  court  In  such  equity  suit  was  ob- 
tained, it  was  not  competent  for  each  individ- 
ual having  dealings  with  a  carrier,  or  for 
the  carrier  In  regard  to  each  individual  who 
demands  its  services,  to  raise  a  contest  in 
the  courts  over  the  questions  which  ought  to 
be  settled  in  this  general  and  conclusive 
manner.  This  remedy  by  bill  in  equity  is 
referred  to  and  approved  by  Mr.  Justice 
Shiras,  in  delivering  the  opinion  of  the 
court  in  St  Louis  k  8.  F.  R.  Co.  t.  Gill,  166 
U.  8.  640,  660,  666,  30  L.  ed.  667,  670,  573, 
IS  Sup.  Ct  Rep.  484,  although  that  question 
was  not  then  directly  before  the  court  Such 
remedy  is  undoubtedly  the  most  convenient, 
the  most  comprehensive,  and  the  most  order- 
ly way  in  which  the  rights  of  all  parties  can 
be  properly,  fairly,  and  adequately  passed 
upon.  It  cannot  be  to  the  real  interest  of 
anyone  to  injure  or  cripple  the  resources  of 
the  railroad  companies  of  the  country,  be- 
cause the  prosperity  of  both  the  railroads 
and  the  country  is  most  intimately  con- 
nected. The  question  of  sufficiency  of  rates 
is  important  and  controlling;  and,  being  of 
a  judicial  nature,  it  ought  to  be  settled  at 
the  earliest  moment  by  eome  court,  and 
when  a  Federal  court  first  obtains  jurisdic- 
tion it  ought,  on  general  principles  of  juris- 
prudence, to  be  permitted  to  finish  the  in- 
quiry and  make  a  conclusive  judgment,  to 
the  exclusion  of  all  other  courts.  This  is 
all  that  is  claimed,  and  this,  we  think,  must 
be  admitted. 

Finally,  it  is  objected  tbat  the  necessary 
result  of  upholding  this  suit  In  the  circuit 
court  will  be  to  draw  to  the  lower  Federal 
courts  a  great  flood  of  litigation  of  this 
character,  where  one  Federal  judge  would 
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have  It  in  his  power  to  enjoin  proceeding* 

by  state  officials  to  enforce  the-   legislative 

acta  of  the  state,  either  by  criminal  or  civil 

actions.     To  this  it  may  be  answered,  in 

t.  the  first  place,  that  no  injunction  ought  to 

h  be  granted  unless  in  a  case  reasonably  free 

*  from   doubt.     We  think   such  rule  is,  and 

will  be,  followed  by  all  the  judges   of  the 

Federal  courts. 

And,  again,  it  must  be  remembered  that 
jurisdiction  of  this  general  character  has,  in 
fact,  been  exercised  by  Federal  courts  from 
the  time  of  Osborn  v.  Bank  of  United  States 
up  to  the  present;  the  only  difference  in  re- 
gard to  the  case  of  Osborn  and  the  case  in 
hand  being  that  in  this  case  the  injury 
complained  of  is  the  threatened  commence- 
ment of  suits,  civil  or  criminal,  to  enforce 
the  act,  instead  of,  as  in  the  Osborn  Case, 
an  actual  and  direct  trespass  upon  or  inter- 
ference with  tangible  property.  A  bill  filed 
to  prevent  the  commencement  of  suits  to  en- 
force an  unconstitutional  act,  under  the  cir- 
cumstances already  mentioned,  is  no  new  in- 
vention, as  we  have  already  seen.  The  differ- 
ence between  an  actual  and  direct  interference 
with  tangible  property  and  the  enjoining  of 
state  officers  from  enforcing  as  unconstitu- 
tional act,  is  not  of  a  radical  nature,  and  does 
not  extend,  in  truth,  the  jurisdiction  of  the 
courts  over  the  subject-matter.  In  the  case 
of  the  interference  with  property,  the  per- 
son enjoined  is  assuming  to  act  in  his  ca- 
pacity as  an  official  of  the  state,  and  justifi- 
cation for  his  Interference  is  claimed  by  rea- 
son of  his  position  as  a  state  official.  Such 
official  cannot  so  justify  when  acting  under 
an  unconstitutional  enactment  of  the  legis- 
lature. So,  where  the  state  official,  instead 
of  directly  interfering  with  tangible  prop- 
erty, is  about  to  commence  suits  which  have 
for  their  object  the  enforcement  of  an  act 
which  violates  the  Federal  Constitution,  to 
the  great  and  irreparable  injury  of  the  com- 
plainants, he  is  seeking  the  same  justifica- 
tion from  the  authority  of  the  state  as  in 
other  cases.  The  sovereignty  of  the  state 
Is,  in  reality,  no  more  involved  in  one  case 
than  in  the  other.  The  state  cannot,  in 
either  case,  Impart  to  the  official  immunity 
from  responsibility  to  the  supreme  authori- 
ty of  the  United  States.  See  Re  Ayers,  123 
U.  S.  E07,  31  L.  ed.  230,  S  Sup.  Ct.  Rep. 
164. 

This    supreme    authority,    which    arises 
from  the  specific  provisions  of  the  Constitu- 
te lion  itself,  is  nowhere  more  fully  illustrated 
-than   in   the   series   of  decisions  under  the 
*  Federal  habeas'corpus  statute  (5  753,  U.  S. 
Eev.  Stat.  U.  S.  Comp.  Stat.  1901,  p.  592), 
in  some  of  which  cases  persons  in  the  cus- 
tody  of   state   officers   for    alleged     crimes 
against  the  state  have  been  taken  from  that 
custody  and  discharged  by  a  Federal  court 


or 

or  judge,  because  the  imprisonment  was  ad- 
judged to  be  in  violation  of  the  Federal  Con- 
stitution. The  right  to  so  discharge  has  not 
been  doubted  by  this  court,  and  it  has  never 
been  supposed  there  was  any  suit  against  the 
state  by  reason  of  serving  the  writ  upon  one 
of  the  officers  of  the  state  in  whose  custody 
the  person  was  found.  In  some  of  the  cases 
tbe  writ  has  been  refused  as  matter  of  dis- 
cretion; but  in  others  it  has  been  granted, 
while  the  power  has  been  fully  recognized 
in  all.  Ex  parte  Royall,  117  U.  S.  241,  2» 
L.  ed.  868,  6  Sup.  Ct.  Rep.  734;  Re  Loney 
(Thomas  v.  Loney)  134  U.  S.  372,  33  L.  ed. 
919,  10  Sup.  Ct.  Rep.  684;  Re  Neagle  (Cun- 
ningham v.  Neagle)  135  U.  S.  1,  34  L.  ed. 
65,  10  Sup.  Ct  Rep.  658;  Baker  v.  Grice, 
169  U.  S.  284,  42  L.  ed.  748,  18  Sup.  Ct 
Rep.  323;  Ohio  v.  Thomas,  173  U.  S.  279,  43 
L.  ed.  699,  19  Sup.  Ct  Rep.  453;  Minnesota 
v.  Brundage,  180  U.  S.  499,  G02,  46  L.  ed. 
639,  640,  21  Sup.  Ct  Rep.  455;  Reld  ▼. 
Jones,  187  U.  S.  153,  47  L.  ed.  116,  23  Sup. 
Ct.  Rep.  B9 ;  United  States  ex  rel.  Drury  v. 
Lewis,  200  U.  S.  1,  50  L.  ed.  343,  26  Sup.  Ct 
Rep.  229 ;  Re  Lincoln,  202  U.  S.  178,  50  L. 
ed.  984,  26  Sup.  Ct  Rep.  602. 

It  is  somewhat  difficult  to  appreciate  tbe 
distinction  which,  while  admitting  that  the 
taking  of  such  a  person  from  the  custody  of 
the  state  by  virtue  of  service  of  the  writ 
on  the  state  officer  in  whose  custody  he  is 
found  is  not  a  suit  against  tbe  state,  and  yet 
service  of  a  writ  on  the  attorney  general, 
to  prevent  his  enforcing  an  unconstitutional 
enactment  of  a  state  legislature,  is  a  suit 
against  tbe  state. 

There  is  nothing  in  the  case  before  ua 
that  ought  properly  to  breed  hostility  to  the 
customary  operation  of  Federal  courts  of 
justice  in  cases  of  this  character. 

The  rule  to  show  cause  is  discharged  and 
the  petition  for  writs  of  habeas  corpus  and 
certiorari  is  dismissed. 

So  ordered. 

Mr.  Justice  Harlan,  dissenting: 
Although  the  history  of  this  litigation 
is  set  forth  in  the  opinion  of  tbe  court  I 
deem  it  appropriate  to  restate  the  principal 
facts  of  the  case  in  direct  connection  with— 
my  examination  of  the  question  upon  which* 
the  decision  turns.*  That  question  is  wheth-" 
er  the  suit  in  the  circuit  court  of  the  United 
States  waa,  as  to  the  relief  sought  against 
the  attorney  general  of  Minnesota,  forbid* 
den  by  the  11th  Amendment  of  the  Consti- 
tution of  the  United  States,  declaring  that 
"the  judicial  power  of  tbe  United  States 
shall  not  be  construed  to  extend  to  any  suit 
in  law  or  equity  commenced  or  prosecuted 
against  one  of  tbe  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state."     That  examination. 
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the  fust  that  the  views  expressed  by  me  are 
not  shared  by  my  brethren.  '  I  may  also 
frankly  admit  embarrassment  arising  from 
certain  views  stated  in  dissenting  opinions 
heretofore  delivered  by  me  which  did  not,  at 
the  time,  meet  the  approval  of  my  brethren, 
and  which  I  do  not  now  myself  entertain. 
What  I  shall  say  in  this  opinion  will  be  in 
substantial  accord  with  what  the  court  ha* 
heretofore  decided,  while  the  opinion  of  the 
court  departs,  as  I  think,  from  principles 
previously  announced  by  It  upon  full  con- 
sideration. I  propose  to  adhere  to  former 
decisions  of  the  court,  whatever  may  have 
been  once  my  opinion  as  to  certain  aspects 
of  this  general  question. 

The  plaintiffs  in  the  suit  referred  to,  Per- 
kins and  Shepard,  were  shareholders  of  the 
Northern  Pad  ho  Railway  Company,  and 
citizens,  respectively,  of  Iowa  and  Minneso- 
ta, The  defendants  were  the  railway  com- 
pany, Edward  T,  Young,  attorney  general  of 
Minnesota,  the  several  members  of  the  state 
railroad  and  warehouse  commission,  and  cer- 
tain persons  who  were  shippers  of  freight 
over  the  lines  of  that  railway. 

The  general  object  of  the  suit  was  to 
prevent  compliance  with  the  provisions  of 
certain  acts  of  the  Minnesota  legislature 
and  certain  orders  of  the  state  railroad  and 
warehouse  commission,  indicating  the  rates 
which  the  state  permits  to  be  charged  for 
the  transportation  of  passengers  and  com- 
modities upon  railroads  within  its  limits; 
also,  to  prevent  shippers  from  bringing  se- 
ctions against  the  railway  company  to  en- 
force those  acts  and  orders. 
*  'The  bill,  among  other  things,  prayed  that 
Edward  T.  Young,  "as  attorney  general  of 
the  state  of  Minnesota,"  and  the  members 
of  the  state  railroad  and  warehouse  com- 
mission (naming  them)  be  enjoined  from  all 
attempts  to  compel  the  railway  company  to 
put  in  force  the  rates  or  any  of  them  pro- 
scribed by  said  orders,  and  "from  taking 
any  action,  step,  or  proceeding  against  said 
railway  company,  or  any  of  its  officers,  di- 
rectors, agents,  or  employees,  to  enforce  any 
penalties  or  remedies  for  the  violation  by 
said  railway  company  of  said  orders  or  ei- 
ther of  them;"  and  that  said  Young,  "as 
attorney  general,"  be  enjoined  from  taking 
any  action,  step,  or  proceeding  against  the 
railway  company,  its  officers,  agents,  or  em- 
ployees, to  enforce  the  penalties  and  reme- 
dies specified  in  those  acts. 

The  court  gave  a  temporary  injunction, 
as  prayed  for.  The  attorney  general  of  Min- 
nesota appeared  specially,  and,  without  sub- 
mitting to  or  acknowledging  the  jurisdiction 
of  the  court,  moved  to  dismiss  the  suit  as 
to  him,  upon  the  ground  that  the  state  had 


not  consented  to  be  sued,  and  also  because 
the  bill  was  exhibited  against  him  "as,  and 
only  as,  the  attorney  general  of  the  state  of 
Minnesota,"  to  restrain  him,  by  injunction, 
from  exercising  the  discretion  vested  in  him 
to  commence  appropriate  actions,  on  behalf 
of  the  state,  to  enforce  or  to  test  the  valid* 
ity  of  its  laws.  He  directly  raised  the  ques- 
tion that  the  suit  as  to  him,  in  his  official 
capacity,  was  one  against  the  state,  in  vio- 
lation of  the  11th  Amendment. 

In  response  to  an  order  to  show  cause  why 
the  injunction  asked  for  should  not  be  grant- 
ed, the  attorney  general  also  appeared  spe- 
cially and  urged  like  objections  to  the  suit 
against  him  in  the  circuit  court. 

After  hearing  the  parties,  the  court  made 
an  order,  September  23d,  1907,  whereby  the 
railway  company,  its  officers,  directors, 
agents,  servants,  and  employees,  were  en- 
joined until  the  further  order  of  the  court 
from  publishing,  adopting,  or  putting  inton 
effect  the  tariffs,  rates,  or  charges  aped-* 
fied  in  the'act  of  April  18th,  1907.  The* 
court  likewise  enjoined  the  defendant 
Young,  "as  attorney  general  of  the  state  of 
Minnesota,"  from  "taking  or  instituting  any 
action,  suit,  step,  or  proceeding  to  enforce 
the  penalties  and  remedies  specified  in  said 
MP  either  thereof,  or  to  compel  obedience 
to  said  act  or  compliance  therewith  or  any 
part  thereof."  A  like  injunction  was  grant* 
ed  against  the  defendant  shippers. 

On  the  next  day,  September  24th,  1907, 
the  state  of  Minnesota,  "on  tha  relation  of 
Edward  T.  Young,  attorney  general,"  com- 
menoed  an  action  in  one  of  its  own  courts 
against  the  Northern  Pacific  Railway  Com- 
pany, the  only  relief  taught  being  a  man- 
damus ordering  the  company  to  adopt,  pub- 
lish, keep  for  public  inspection,  and  put  in- 
to effect,  as  the  rates  and  charges  to  lie 
maintained  for  the  transportation  of  freight 
between  stations  in  Minnesota,  those  named 
and  specified  in  what  is  known  as  chapter 
232  of  the  Session  Laws  of  Minnesota  for 
1007.  That  was  the  act  which  it  was  the 
object  of  the  Perkins-Shepard  suit  in  the 
Federal  court  to  strike  down  and  nullify. 
An  alternative  writ  of  mandamus,  such  as 
the   state   asked,   was   issued   by  the   state 

The  institution,  in  the  state  court,  by  the 
state,  on  the  relation  of  its  attorney  general, 
of  the  mandamus  proceeding  against  tha 
railway  company,  having  been  brought  to 
the  attention  of  the  Federal  circuit  court, 
a  rule  was  issued  against  the  defendant 
Young  to  show  cause  why  he  should  not  be 
punished  as  for  contempt.  Answering  that 
rule,  he  alleged,  among  other  things,  that 
the  mandamus  proceeding  was  brought  by 
and  on  behalf  of  the  state,  through  him  as 
its  attorney  general;  that  in  every  way  poa- 
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rible  hi  had  objected  to  mall  jurisdiction  on 
the  ground  that  the  action  wis  commenced 
against  him  solely  aa  the  attorney  general 
for  Minnesota,  in  order  to  prevent  him 
from  instituting  in  the  proper  courts  civil 
actions  for  and  in  the  name  of  the  state,  to 
enforce  or  teat  the  validity  of  its  laws; 
that  there  is  no  other  action  or  proceeding 
JJ  pending  or  contemplated  by  thi*  defendant 
h  againat  moid  railway  company,  except  said 
proceeding*  in  mandamus 'hereinbefore  re- 
ferred to.  Defendant  expressly  disclaimed 
any  intention  to  treat  this  court  with  dis- 
respect in  the  commencement  of  the  proceed- 
ings referred  to,  "but  believing  that  the  de- 
cision of  this  court  in  this  action,  holding 
that  it  had  jurisdiction  to  enjoin  this  de- 
fendant, as  euoh  attorney  general,  from  per- 
forming his  discretionary  official  duties,  was 
in  conflict  with  the  11th  Amendment  of  the 
Constitution  of  the  United  States,  aa  the 
same  has  been  interpreted  and  applied  by 
the  United  States  Supreme  Court,  defendant 
believed  it  to  be  his  duty  as  such  attorney 

ccedings  for  and  in  behalf  of  the  state,  and 
it  was  in  this  belief  that  said  proceedings 
were  commenced  solely  for  the  purpose  of 
enforcing  tee  said  law  of  the  etata  of  Min- 

The  'rule  waa  beard,  and  the  attorney 
general  was  held  to  be  in  contempt,  the 
der  of  the  Federal  court  being:  "Ordered 
further,  that  said  Edward  T.  Young  forth- 
with diemitt  or  cause  to  be  dismissed  the 
suit  of  the  state  of  Minnesota  on  the  Rela- 
tion of  Edward  T,  Young,  Attorney  Gen- 
eral, Plaintiff,  v.  Northern  Pacific  Railway 
Company,  Defendant,  heretofore  instituted 
by  him  in  the  district  court  of  the  county 
of  Ramsey,  second  judicial  district,  state  of 
Minnesota.  Ordered  further,  that  for  his 
said  contempt  said  Edward  T.  Young  be 
fined  the  sum  of  $100  and  stand  committed 
in  the  custody  of  the  marshal  of  this  court 
until  the  same  be  paid,  and  until  he  purge 
himself  of  his  contempt  by  dismissing, 
causing  to  be  dismissed,  said  suit  last  here- 
in mentioned." 

The  present  proceeding  was  commenced  by 
an   original  application   by   Young  to   this 
court  for  a  writ  of  habeas  corpus.     ~~ 
petitioner,  in  his  application,  proceeds  up- 
on the  ground  that  he  is  held  in  custody  in 
violation  of  the  Constitution  of  the  United 
States.     The  petition  set  out  all  the  steps 
taken  in  the  suit  in  the  Federal  court,  al- 
leging, amodg  other  things:     "That  your  pe- 
titioner's office  as  attorney  general  of  the 
•9  state  of  Minnesota  is  established  and  pro- 
r*  vided  for  by  the  Constitution  of  the  said 
*  state,  |  1  of  article  5  thereof*  providing  as 
follows,  to  wit:    'The  executive  department 
shall  consist  of  a  governor,  lieutenant  gov- 


ernor, secretary  of  state,  auditor,  treasurer, 
and  attorney  general,  who  shall  be  chosen  by 
the  electors  of  the  state.'  That  neither  by 
statute  nor  otherwise  is  your  petitioner 
charged  with  any  special  duty  of  a  minis- 
terial character  in  the  doing  or  not  doing  of 
which  said  complainants  In  the  said  bill  of 
complaint  or  the  said  Northern  Pacific  Rail- 
way Company  had  any  legal  right,  and  that 
whatever  duties  your  petitioner  had  or  has 
with  respect  to  the  several  matters  com- 
plained of  In  the  said  bill  of  complaint  are 
of  an  executive  and  discretionary  nature. 
That  in  no  case  could  your  petitioner,  even 
though  it  was  his  intention  so  to  do,  which 
it  waa  not,  deprive  the  said  complainants  or 
the  said  Northern  Pacific  Railway  Company, 
or  either  of  them,  of  any  property,  nor 
could  he  trespass  upon  their  rights  in  any 
particular,  and  that  all  he  could  do  as  at- 
torney general,  as  aforesaid,  and  all  that  it 
was  his  duty  to  do  in  that  capacity,  and  all 
that  he  intended  to  do  or  would  do,  vat  to 
commence  formal  judicial  proceeding*  in  the 
appropriate  court  of  Minnesota  against  the 
said  northern  Pacific  Railway  Company,  ita 
officer »,  agents,  and  employees,  to  compel 
the  said  company,  Ita  officers,  agents,  and 
servants,  to  adopt  and  put  in  force  the 
schedule  of  freight  rates  tariffs,  and  charges 
prescribed  by  said  chapter  232,  Laws  1907, 
of  the  state  of  Minnesota."  He  renewed 
the  objection  that  the  suit  instituted  by 
Perkins  and  Shepard,  in  so  far  as  the 
same  is  against  him,  was  a  suit  against 
the  state,  to  prevent  his  commencing 
the  proposed  action  in  the  name  of 
the  state,  and  was  in  restraint  of  the 
state  itself,  "and  that  the  said  suit  is  one 
against  the  said  state.  In  violation  of  tin 
11th  Amendment  to  the  Constitution  of  the 
United  States,  and  that  therefore  the  same 
is  and  was,  so  far  as  your  petitioner  Is  con- 
cerned, beyond  the  jurisdiction  of  the  said 
circuit  court,"  etc 

This  statement  will  sufficiently  indicate 
the  nature  of  the  question  to  be  now  exam- 
ined upon  its  merits.  J 

Let  it  be  observed  that  the  suit  instituted* 
by  Perkins  and'Bhepard  in  the  circuit  court* 
of  the  United  States  was,  as  to  the  defend- 
ant Young,  one  against  him  ae,  and  only 
because  he  teas,  attorney  general  of  Minne- 
sota. No  relief  was  sought  against  him  In- 
dividually, but  only  in  his  capacity  as  at- 
torney general.  And  the  manifest,  indeed 
the  avowed  and  admitted,  object  of  seeking 
such  relief,  was  to  tie  the  hands  of  the  state 
so  that  it  could  not  in  any  manner  or  by  any 
mode  of  proceeding,  in  its  own  court*,  test 
the  validity  of  the  statutes  and  orders  in 
question.  It  would  therefore  aeem  clear 
that  within  the  true  meaning  of  the  11th 
Amendment  the  suit  brought  in  the  Federal 
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court  wm  one,  in  legal  effect,  against  the 
state, — as  much  so  as  if  the  state  had  been 
formally  named  on  the  record  as  a  party,— 
sad  therefore  ft  wsa  a  suit  to  which,  under 
the  Amendment,  so  far  as  the  state  or  its 
attorney  general  was  concerned,  the  judi- 
cial power  of  the  United  States  did  not  and 
oould  not  extend.  If  this  proposition  be 
sound  it  will  follow, — Indeed,  It  is  conceded 
that  if,  so  far  as  relief  is  sought  against  the 
attorney  general  ol  Minnesota,  this  be  a  suit 
against  the  state, — then,  the  order  of  the 
Federal  court  enjoining  that  officer  from 
taking  any  action,  suit,  step,  or  proceeding 
to  compel  the  railway  company  to  obey  the 
Minnesota  statute  was  beyond  the  jurisdic- 
tion of  that  court  and  wholly  void;  in  which 
case,  that  officer  was  at  liberty  to  proceed  in 
the  discharge  of  hie  official  duties  as  defined 
by  the  law*  of  the  state,  and  the  order  ad- 
judging him  to  be  in  contempt  for  bringing 
the  mandamus  proceeding  in  the  state  court 
was  a  nullity. 

'  The  fact  that  the  Federal  circuit  court 
had,  prior  to  the  institution  of  the  man- 
damus suit  in  the  state  court,  preliminarily 
(but  not  finally)  held  the  statutes  of  Minne- 
sota and  the  orders  of  Its  railroad  and  ware- 
house commission  in  question  to  be  in  viola- 
tion of  the  Constitution  of  the  United 
States,  was  no  reason  why  that  court  should 
have  laid  violent  hands  upon  the  attorney 
general  of  Minnesota,  and  by  Its  orders  have 
js  deprived  the  state  of  the  services  of  Its  con- 
*•  ttitutional  law  officer  in  its  own  courts.  Yet 
"  that  is  what  was  done  by-tlio  Federal  circuit 
court;  for  the  intangible  thing  called  a 
state,  however  extensive  its  powers,  can  nev- 
er appear  or  be  represented  or  known  in  any 
court  in  a  litigated  case,  except  by  and 
through  its  officers.  When,  therefore,  the 
Federal  court  forbade  the  defendant  Young, 
as  attorney  general  of  Minnesota,  from  tak- 
ing any  action,  suit,  step,  or  proceeding 
whatever  looking  to  the  enforcement  of  the 
statutes  in  question,  it  said  in  effect  to  the 
state  of  Minnesota:  "It  is  true  that  the 
powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  tbe  states  re- 
spectively or  to  its  people,  and  it  is  true 
that,  under  the  Constitution,  the  judicial 
power  of  the  United  States  does  not  extend 
to  any  suit  brought  against  a  state  by  a  citi- 
zen of  another  state  or  by  a  citizen  or  sub- 
ject of  a  foreign  state,  yet  the  Federal  court 
adjudges  that  you,  the  state,  although  a  sov- 
ereign for  many  important  governmental 
purposes,  shall  not  appear  in  your  own 
courts,  by  your  law  officer,  with  the  view 
of  enforcing,  or  even  for  determining  the 
validity  of,  the  state  enactments  which  the 
Federal  court  has,  upon  a  preliminary  hear- 


ing, declared  to  be  In  violation  of  the  Con- 
stitution of  the  United  States." 

This  principle,  if  firmly  established,  would 
work  a  radical  change  in  our  governmental 
system.  It  would  inaugurate  a  new  era  in 
the  American  judicial  system  and  in  the  re- 
lations of  the  national  and  state  govern- 
ments. It  would  enable  the  subordinate 
Federal  courts  to  supervise  and  control  the 
official  action  of  the  etates  as  if  they  were 
"dependencies"  or  provinces.  It  would  place 
the  states  of  the  Union  In  a  condition  of 
inferiority  never  dreamed  of  when  the  Con- 
stitution was  adopted  or  when  the  I lth 
Amendment  was  made  a  part  of  the  supreme 
law  of  the  land.  I  cannot  suppose  that  the 
great  men  who  framed  the  Constitution  ever 
thought  the  time  would  come  when  a  sub- 
ordinate Federal  court,  having  no  power  to 
ipel  a  state,  in  its  corporate  capacity, 
to  appear  before  it  as  a  litigant,  would* 
yet  assume  to  deprive  a  state  of  the  rightn 
to  be  represented  in  its  own  courts  by  its*reg-" 
ular  law  officer.  That  Is  what  the  court  be- 
low did,  as  to  Minnesota,  when  it  adjudged 
that  the  appearance  of  the  defendant  Young 
fas  state  court,  as  the  attorney  general 
of  Minnesota,  representing  his  state  as  its 
chief  law  officer,  was  a  contempt  of  the  au- 
thority of  the  Federal  court,  punishable  by 
fine  and  Imprisonment.  Too  little  conse- 
quence has  been  attached  to  the  fact  that 
the  courts  of  the  etates  are  under  an  obli- 
gation equally  strong  with  that  resting  up- 
on the  courts  of  the  Union  to  respect  and 
enforce  the  provisions  of  the  Federal  Consti- 
tution as  the  supreme  law  of  the  land,  and 
to  guard  rights  secured  or  guaranteed  by 
that  instrument.  We  must  assume— ft  de- 
cent respect  for  the  states  requires  us  to  as- 
sume— that  the  state  courts  will  enforce 
every  right  secured  by  the  Constitution.  If 
they  fail  to  do  so,  the  party  complaining 
has  a  clear  remedy  for  the  protection  of  his 
rights;  for  he  can  come  by  writ  of  error,  in 
an  orderly,  judicial  way,  from  the  highest 
court  of  the  state  to  this  tribunal  for  redress 
in  respect  of  every  right  granted  or  secured 
by  that  instrument  and  denied  by  the  stats 
court.  The  state  courts,  it  should  be  remem- 
bered, have  jurisdiction  concurrent  with  the 
courts  of  the  United  States  of  all  suits  of  ft 
civil  nature,  at  common  law  or  equity,  in- 
volving a  prescribed  amount,  arising  under 
the  Constitution  or  laws  of  the  United 
States.  26  Stat,  at  L.  434,  chap.  868,  U.  S. 
Comp.  Stat.  1901,  p.  60S.  And  this  court 
has  said:  "A  state  court  of  original  juris- 
diction, having  the  parties  before  it,  may, 
consistently  with  existing  Federal  legisla- 
tion, determine  cases  at  law  or  in  equity 
arising  under  the  Constitution  or  laws  of 
the  United  States  or  involving  rights  de- 
pendent upon  such  Constitution  or   laws. 
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Upon  the  state  courts,  equally  with  the 
courts  of  the  Union,  rests  the  obligation  to 
guard,  enforce,  and  protect  every  right 
granted  or  secured  by  the  Constitution  of 
the  United  States  and  the  laws  made  in  pur- 
suance thereof,  whenever  those  rights  are  in- 
volved in  any  suit  or  proceeding  before 
thetn;  for  the  judges  of  the  state  courts 
required  to  take  an  oath  to  support  that 
h  Constitution,  and  they  are  bound  by  it,  and 
wthe  laws  of  the  United  States  made  in  pur- 
*  suance  thereof,  and  all  treaties*  made  un- 
der their  authority,  as  the  supreme  law  of 
ths  land,  'anything  in  the  Constitution  01 
laws  of  any  state  to  the  contrary  notwith- 
standing.' If  they  fail  therein,  and  with- 
hold or  deny  rights,  privileges,  or  immuni- 
ties secured  by  the  Constitution  and  laws  of 
the  United  States,  the  party  aggrieved  may 
bring  ths  ease  from  the  highest  court  of  the 
state  in  which  the  question  could  be  de- 
cided to  this  court  for  final  and  conclusive 
determination."  Robb  v.  Connolly,  111  U. 
6.  024,  637,  28  L.  ed.  642,  647,  4  Sup.  Ct 
Rep.  S44,  SSI.  So  that  an  order  of  the 
Federal  court  preventing  the  state  from  hav- 
ing the  services  of  its  attorney  general  in 
one  of  its  own  courts,  except  at  the  risk  of 
his  being  fined  and  arrested,  cannot  be  justi- 
fied upon  ths  ground  that  the  question  of 
-constitutional  law,  involved  in  the  enforce- 
ment of  the  statutes  in  question,  was  beyond 
the  competency  of  a  state  court  to  consider 
.and  determine,  primarily,  as  between  the 
parties  before  It  in  a  suit  brought  by  the 
state  itself. 

At  the  argument  of  this  case  counsel  for 
the  railway  company  insisted  that  the  pro- 
visions of  the  act  in  question  were  so  drastic 
that,  they  could  be  enforced  by  the  state  in 
its  own  courts  with  such  persistency  and  in 
-such  a  manner  as,  fn  a  very  brief  period,  to 
have  the  railway  officers  and  agents  all  in 
jail,  ths  business  of  the  company  destroyed, 
-and  its  property  confiscated  by  heavy  and 
successive  penalties,  before  a  final  judicial 
decision  as  to  the  constitutionality  of  the 
act  could  be  obtained.  I  infer  from  some 
language  in  the  court's  opinion  that  these 
apprehensions  are  shared  by  some  of  my 
brethren.  And  this  supposed  danger  to  the 
railway  company  and  its  shareholders  seems 
to  have  been. the  basis  of  the  action  of  the 
Federal  circuit  court  when,  by  its  order  di- 
rected against  the  attorney  general  of  Min- 
nesota, it  practically  excluded  the  state 
from  its  own  courts  in  respect  of  the  issues 
here  involved.  But  really  no  such  question 
as  to  the  state  statute  is  here  involved  or 
need  be  now  considered;  for  it  cannot  possi- 
bly arise  on  the  hearing  of  the  present  ap- 
plication of  that  officer  for  discharge  on  ha- 
beas corpus.  The  only  question  now  before 
this  court  is  whether  the  suit  by  Perkins 


and  Shepard  fn  the  Federal'eourt  was  not, 
upon  its  face,  at  to  the  relief  taught  against 
the  attorney  general  of  Minnesota,  a  suit 
against  the  state.  Stated  in  another  form, 
the  question  la  whether  that  court  may, 
by  operating  upon  that  officer  in  his  official 
capacity,  by  means  of  fine  and  imprison- 
ment, prevent  the  state  from  being  repre- 
sented by  its  law  officer  in  one  of  Its  own 
courts!  If  the  Federal  court  could  not  thus 
put  manacles  upon  the  state  so  as  to  pre- 
vent it  from  being  represented  by  its 
attorney  general  in  its  own  court  and 
from  having  ths  state  court  pass  up- 
on the  validity  of  the  state  enactment  in 
question  in  the  Perkins-Shepard  suit,  that 
ie  an  end  to  this  habeas  corpus  proceeding, 
and  the  attorney  general  of  Minnesota 
should  be  discharged  by  order  of  this  court 
from  custody. 

It  Is  to  be  observed  that  when  the  state 
was,  in  effect,  prohibited  by  the  order  of 
the  Federal  court  from  appearing  in  its  own 
courts,  there  waa  no  danger,  absolutely  none 
whatever,  from  anything  that  the  attorney 
general  had  ever  done  or  proposed  to  do, 
that  the  property  of  the  railway  company 
would  be  confiscated  and  Its  officers  and 
agents  imprisoned,  beyond  the  power  of  that 
company  to  stay  any  wrong  done  by  bringing 
to  this  court,  in  regular  order,  any  fmai 
judgment  of  the  state  court,  in  the  man- 
damns  tuit,  which  may  have  been  in  deroga- 
tion of  a  Federal  right.  When  the  attorney 
general  instituted  the  mandamus  proceeding 
in  the  state  court  against  the  railway  com- 
pany there  was  in  force,  it  must  not  be  for- 
gotten, an  order  of  injunction  by  the  Fed- 
eral court  which  prevented  that  company 
from  obeying  the  state  law.  There  was  con- 
sequently no  danger  from  that  direction. 
Besides,  the  mandamus  proceeding  was  not 
instituted  for  the  recovery  of  any  of  the  pen- 
alties prescribed  by  the  state  law,  and  there- 
fore no  judgment  in  that  case  could  oper- 
ate directly  upon  the  property  of  the  rail- 
way company  or  upon  the  persons  of  its  of- 
ficers or  agents.  The  attorney  general,  in 
his  response  to  the  rule  against  him,  as- 
sured the  Federal  court  that  he  did  not  con- 
template any  proceeding  whatever  against* 
the  railway  company  except  the  one  in  man-* 
damus.  Suppose  the* mandamus  case  had 
been  finally  decided  in  the  stats  court, — the 
way  was  open  for  the  railway  company  to 
preserve  any  question  it  made  as  to  its 
rights  under  the  Constitution,  and,  fn  the 
event  of  a  decision  adverse  to  it  in  that 
court,  at  once  to  carry  the  case  to  the  high- 
est court  of  Minnesota,  and  thence,  by  a 
writ  of  error,  bring  it  to  this  court.  That 
se  would  have  served  to  determine  every 
question  of  constitutional  law  raised  by  the 
suit  in  the  Federal  court  fn  an  orderly  way. 
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without  trampling  upon  Am  stabs,  and  with- 
out interfering,  in  the  meantime,  with  the 
operation  of  the  railway  property  in  the  ac- 
customed way.  Instead  of  adopting  that 
Bourse, — ao  manifestly  consistent  with  the 
dignity  and  authority  of  both  the  Federal 
and  state  judicial  tribunals, — the  Fed- 
eral court  practically  cloeed  the  state 
oonrta  against  the  state  itself  when 
it  adjudged  that  the  attorney  general, 
without  regard  to  the  wishes  of  the  govern- 
or of  Minnesota,  and  without  reference  to 
hi*  duties  as  prescribed  by  the  laws  of  that 
state,  should  stand  in  the  custody  of  the 
marshal  unless  he  dismissed  the  mandamus 
suit.  If  the  Federal  court  could  thus  pro- 
hibit the  law  officer  of  the  state  from  repre- 
senting it  in  a  suit  brought  In  the  state 
court,  why  might  not  the  bill  in  the  Federal 
court  be  so  amended  that  that  court  could 
reach  all  the  district  attorneys  in  Minne- 
sota, and  forbid  them  from  bringing  to  the 
attention  of  grand  juries  and  the  state 
courts  violations  of  the  state  act  by  the 
railway  company!  And  if  a  grand  jury 
about  to  inquire  into  the  acts  of  the  railway 
company  in  respect  of  the  matter  of  its 
rates,  why  (bay  not  the  Federal  court,  pro- 
ceeding upon  the  same  grounds  on  which  it 
has  moved  against  the  attorney  general, 
join  the  finding  or  returning  of  indictments 
against  tb*  railway  company  t  If  an  in- 
dictment was  returned  against  the  railway 
company,  and  was  about  to  be  tried  by  a  pet- 
it jury,  why  could  not  the  Federal  court, 
upon  the  principles  now  announced,  forbid 
the  jury  to  proceed  against  the  railway  com- 
pany, and,  if  it  did,  punish  every  petit  jury- 
o  man  as  for  contempt  of  court  1  Indeed,  why 
ninay  ft  not  lay  Its  bands  on  the  governor  of 
*  the  state  and*  forbid  him  from  appealing  to 
the  courts  of  Minnesota  in  the  name  of  the 
state,  to  teat  the  validity  of  the  act  in  ques- 
tion! And  why  may  not  the  Federal  court  lay 
its  bands  even  upon  the  judge  of  the  state 
court  itself,  whenever  it  proceeds  against 
the  railway  company  unler  the  state  law! 
The  subject-matter  of  these  questions  has 
evidently  been  considered  by  this  court,  and 
the  startling  consequences  that  would  result 
from  an  affirmative  answer  to  them  have 
not  been  overlooked;  for,  in  its  opinion,  I 
find  these  observations:  "It  U  proper  to 
add  that  the  right  to  enjoin  an  individual, 
even  though  a  state  official,  from  commencing 
suits  under  circumstances  already  stated, 
does  not  include  the  power  to  restrain  a 
court  from  acting  in  any  case  brought  before 
it,  either  of  a  civil  or  criminal  nature,  nor 
does  it  include  power  to  prevent  any  in- 
vestigation or  action  by  a  grand  jury.  The 
latter  body  is  part  of  the  machinery  of  a 
criminal  court,  and  an  injunction  against  a 
state  court  would  be  a  violation  of  the  whole 


soAssm  of  our  government.  IS  an  injunction 
against  an  individual  is  disobeyed,  and  ha 
commences  proceedings  before  a  grand  jury 
or  tn  a  court,  such  disobedience  is  per- 
sonal only,  and  the  court  or  jury 
can  proceed  without  Incurring  any  penalty 
on  that  account.  The  difference  between  the 
power  to  enjoin  an  individual  from  doing 
certain  things,  and  the  power  to  enjoin 
courts  from  proceeding  in  their  own  way  to 
exercise  jurisdiction,  is  plain,  and  no  power 
to  do  the  latter  exists  because  of  a  power  to 
do  the  former.'*  If  an  order  of  the  Federal 
court  forbidding  a  state  court  or  its  grand 
jury  from  attempting  to  enforce  a  state  en- 
actment would  be  "a  violation  of  the  whole 
scheme  of  our  government,"  ft  is  difficult  to 
perceive  why  an  order  of  that  court,  forbid- 
ding the  chief  law  officer  and  all  the  district 
attorneys  of  a  state  to  represent  it  in  the 
courts,  in  a  particular  case,  and  practically. 
In  that  way,  closing  the  doors  of  the  state 
court  against  the  state,  would  not  also  be  in- 
consistent with  the  whole  scheme  of  our 
government,  and,  therefore,  beyond  the  pow-  J 
er  of  the  court  to  make.  h 

*  Whether  the  Minnesota  statutes  are  or* 
are  not  violative  of  the  Constitution  is  not) 
as  already  suggested,  a  question  in  this  ha- 
beas corpus  proceeding.  I  do  not,  there- 
fore, stop  to  consider  whether  those  stat- 
utes are  repugnant  to  the  Constitution  up- 
on the  ground  that,  by  their  necessary  oper- 
ation, when  enforced,  they  will  prevent  the 
railway  company  from  contesting  their  va- 
lidity, or  upon  the  ground  that  they  are 
confiscatory  and  therefore  obnoxious  to  the 
requirement  of  due  process  of  law.  While 
the  argument  at  the  bar  in  support  of  each 
of  these  propositions  was  confessedly  of 
great  force  and  persuasiveness,  those  points 
need  not  be  now  examined.  I  express  no 
opinion  about  them.  Their  soundness  may, 
however,  be  conceded  for  the  purposes  of 
this  discussion.  Indeed,  it  may  be  assumed 
for  the  purposes  of  this  discussion  that  these 
state  enactments  are  harsh  and  intemperate 
and.  in  some  of  their  features,  invalid.  But 
those  questions  are  wholly  apart  from  the 
present  proceeding.  If  we  now  consider 
them  we  must  go  out  of  our  way  In  order  to 
do  so.  We  have  no  evidence  In  this  proceed- 
ing as  to  the  effect  which  the  statutes,  if 
enforced,  would  have  upon  the  value  either 
of  the  railway  property  or  of  the  bonds  or 
stocks  of  the  railway  company.  The  ques- 
tion of  their  validity  has  not  been  finally  de- 
cided by  the  circuit  court,  and  we  have 
not  before  us  even  the  evidence  upon  which 
its  preliminary  injunction  was  based.  The 
essential  and  only  question  now  before  us 
or  that  need  be  decided  is  whether  an  order 
by  the  Federal  court  which  prevents  the 
state   from    being   represented    in    its   own 
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eonrte,  by  its  eMsf  Jaw  ofnesr,  upon  an  is- 
ms involving  the  constitutional  validity  of 
esrtain  state  enactments,  does  not  make  a 
rait  against  the  state  within  the  meaning  of 
the  I  lth  Amendment.  If  it  be  a  suit  of  that 
bind,  then,  it  is  conceded,  the  circuit  court 
was  without  jurisdiction  to  fine  and  im- 
prison the  petitioner,  and  he  must  be  dis- 
charged, whatever  our  view*  may  be  as  to 
the  validity  of  those  state  enactments.  This 
must  necessarily  be  so  unless  the  Amend- 
nment  has  less  force  and  a  more  restricted 
5  meaning  now  than  it  bad  at  the  time  of  its 

*  adoption,  and  unless  a  suit  against  the  at- 
torney general  of  a  state,  in  his  official  ca- 
pacity, is  not  one  against  a  state  under  the 
11th  Amendment  when  its  determination  de- 
pends upon  a  question  of  constitutional  pow- 
er or  right  under  the  14th  Amendment.  In 
that  view  I  cannot  conour.  In  my  opinion 
the  Utb  Amendment  has  not  been  modified 
in  the  slightest  degree  as  to  its  scope  or 
meaning  by  the  14th  Amendment,  and  a  suit 
which,  in  its  essence,  is  one  against  the 
state,  remains  one  of  that  character  and  is 
forbidden  even  when  brought  to  strike  down 
a  state  statute  alleged  to  be  in  violation  of 
that  clause  of  the  14th  Amendment,  for- 
bidding the  deprivation  by  a  state  of  life, 
liberty,  or  property  without  due  process  of 
law.  If  a  suit  be  commenced  in  a  state 
court,  and  involves  a  right  secured  by  the 
Federal  Constitution,  the  way  is  open  un- 
der our  incomparable  judicial  system  to  pro- 
tect that  right,  first,  by  the  judgment  of 
the  state  court,  and  ultimately  by  the  judg- 
ment of  this  court,  upon  writ  of  error. 
But  such  right  cannot  be  protected  by  means 
of  a  suit  which,  at  the  outset,  is,  directly 
or  in  legal  effect,  one  against  the  state 
whose  action  is  alleged  to  be  illegal.  That 
mode  of  redress  ii  absolutely  forbidden  by 
the  11th  Amendment,  and  cannot  be  made 
legal  by  mere  construction,  or  by  any  con- 
sideration of  the  consequences  that  may  fol- 
low from  the  operation  of  the  statute.  Par- 
ties cannot,  in  any  case,  obtain  redress  by 
a  suit  against  ths  state.  Such  has  been  the 
uniform  ruling  in  this  court,  and  it  is  most 
unfortunate  that  it  is  now  declared  to  be 
competent  for  a  Federal  circuit  court,  by  ex- 
erting its  authority  over  the  chief  law  of- 
ficer of  the  state,  without  the  consent  of  the 
state,  to  exclude  the  state,  in  its  sovereign 
capacity,  from  its  own  courts  when  seeking 
to  have  the  ruling  of  those  courts  as  to  its 
powers  under  its  own  statutes.  Surely,  the 
right  of  a  state  to  invoke  the  Jurisdiction 
of  its  own  courts  is  not  less  than  the  right 
of  individuals  to  invoke  the  jurisdiction  of 
a  Federal  court.     The  preservation  of  the 

m  dignity  and  sovereignty  of  the  states,  with- 
•fai  the  limits  of  their  constitutional  powers, 

*  Is  of  the  last  importance,  and  vital  to  the 


preservation  of  onr  system  of  government. 
The  courts  should  not  permit  themselves  to 
be  driven  by  the  hardships,  real  or  supposed, 
of  particular  cases,  to  accomplish  results, 
even  if  they  be  just  results,  in  a  mode  for- 
bidden by  the  fundamental  law.  The  coun- 
try should  never  be  allowed  to  think  that 
the  Constitution  can,  in  any  case,  be  evaded 
or  amended  by  mars  judicial  interpretation, 
or  that  its  behests  may  be  nullified  by  an 
ingenious  construction  of  its  provisions. 

The  importance  of  the  question  under  con- 
sideration Is  a  sufficient  justification  for 
such  a  reference  to  the  authorities  as  will 
indicate  the  precise  grounds  on  which  this 
court  bos  oftentimes  proceeded  when  deter- 
mining what  is  and  what  is  not  a  suit 
against  a  state  within  the  meaning  of  ths 
lltb  Amendment  All  the  eases  agree  in  de- 
claring the  incapacity  of  a  Federal  court  to 
exercise  jurisdiction  over  a  state  as  a  party. 
But  assaults  upon  the  11th  Amendment  have 
oftenest  been  mads  In  eases  in  which  the  ef- 
fort has  been,  without  making  ths  state  a 
formal  party,  to  control  the  acts  of  its  of- 
ficers and  agents,  by  such  orders  directed  to 
them  as  will  accomplish,  by  indirection,  the 
same  results  that  could  be  accomplished  by 
a  suit  directly  against  the  state,  if  such  a 
suit  were  possible.  It  will  be  well  to  look 
at  some  of  the  principal  adjudged  cases. 

The  general  question  was  examined  is 
Cunningham  v.  Macon  ft  B.  R.  Co.  109  U. 
S.  440-461,  27  L.  ed.  092-904,  3  Sup.  Ct 
Rep.  292-296,  609,  where  the  court  said  that 
it  was  conceded  in  all  the  cases,  and  "may 
be  accepted  as  a  point  of  departure  unques- 
tioned, that  neither  a  state  nor  the  United 
States  can  be  sued  as  defendant  in  any  court 
in  this  country  without  their  consent,  ex- 
cept in  the  limited  class  of  cases  in  which 
a  state  may  be  made  a  party  in  the  Supreme 
Court  of  the  United  States  by  virtus  of  the 
original  jurisdiction  conferred  on  this  court 
by  the  Constitution."  The  court,  has  not 
in  any  case  departed  from  this  constitu- 
tional principle.  In  Pennoyer  v.  Me- 
Connaughy,  140  U.  S.  1,  9,  35  L.  ed.  363, 
368,  It  Sup.  Ct.  Rep.  699,  701,  it  is, 
said  that  "this  immunity  of  n  state  from* 
suit  is- absolute  and  unqualified,  and  the* 
constitutional  provision  securing  it  is  not 
to  be  so  construed  as  to  place  the  state 
within  the  reach  of  the  process  of  the 
court.  Accordingly,  it  is  equally  well  set- 
tled that  a  suit  against  ths  officers  of  a 
state,  to  compel  them  to  do  the  acts  which 
constitute  a  performance  by  it  of  its  con- 
tracts, is,  in  effect,  a  suit  against  the  state 
itself."  In  Cunningham  v.  Macon  &  B.  R. 
Co.,  just  cited,  the  distinction  was  drawn 
between  a  suit  in  which  the  state  is  the  real 
party  in  interest,  although  not  technically  a 
party  on  the  record,  and  one  in  which  "an 
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individual  ii  sued  In  tort  (or  some  act  in- 
jurious to  another  in  regard  to  person  or 
property,  to  which  hi*  defense  U  that  he 
has  acted  under  the  orders  of  the  govern- 
ment;" in  which  hut  ease,  the  court  ob- 
served, the  defendant  "is  not  sued  at,  or  be- 
cause he  it,  the  officer  of  the  government, 
but  as  an  individual,  and  the  court  ii  not 
ousted  of  jurisdiction  because  he  asserts  au- 
thority as  such  officer."  Let  it  not  be  for- 
gotten that  the  defendant  Young  was  sued, 
not  as  an  individual  or  because  be  had  any 
personal  interest  in  these  matters,  but  at, 
and  solely  because  Ac  is,  an  officer  of  the 
state,  charged  with  the  performance  of  cer- 
tain public  duties. 

In  Eagood  v.  Southern,  117  U.  S.  52,  67, 
68,  28  L.  ed.  805,  810,  6  Sup.  Ct.  Rep.  60S, 
616,  616,  which  involved  the  validity  of  cer- 
tain scrip  alleged  to  have  been  issued  by  the 
state  of  South  Carolina,  it  appeared  that  the 
state,  having  denied  its  obligation  to  pay, 
the  plaintiff  sought  relief  by  simply  suing 
certain  state  officers,  as  such,  without  mail- 
ing the  state  a  formal  party.  The  court 
said:  "These  suits  are  accurately  described 
as  bills  for  the  specific  performance  of  a  con- 
tract between  the  complainants  and  the  state 
of  South  Carolina,  who  are  the  only  parties 
to  it.  But  to  these  bills  the  state  is  not  in 
name  made  a  party  defendant,  though  leave 
is  given  to  it  to  become  such,  if  it  chooses; 
and,  except  with  that  consent,  it  could  not 
be  brought  before  the  court  and  be  made  to 
appear  and  defend.  And  yet  it  is  the  actual 
a  party  to  the  alleged  contract  the  perform- 
Sanee  of  which  is  decreed,  the  one  required  to 
*  perform  the  decree,  and  the  only*  party  by 
whom  it  can  be  performed.  Though  not 
nominally  a  party  to  the  record,  it  is  the 
real  and  only  party  in  interest,  the  nom- 
inal defendants  being  the  officers  and 
agents  of  the  state,  having  no  personal  in- 
terest in  the  subject-matter  of  the  suit,  and 
defending  only  at  representing  the  ttate. 
And  the  things  required  by  the  decrees  to  be 
done  and  performed  by  them  are  the  very 
things  which,  when  done  and  performed,  con- 
stitute a  performance  of  the  alleged  contract 
by  the  state.  The  state  is  not  only  the  real 
party  to  the  controversy,  but  the  real  party 
against  which  relief  ia  sought  by  the  suit, 
and  the  Suit  is,  therefore,  substantially  with- 
in the  prohibition  of  the  11th  Amendment 
to  the  Constitution  of  the  United  States, 
which  declares  that  'the  judicial  power  of 
the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity  com- 
menced or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign 
state.'"  Again:  "If  this  case  is  not  with- 
in the  class  of  those  forbidden  by  the  con- 
stitutional  guaranty   to   the   states  of   im- 


munity from  suits  in  Federal  tribunals,  It 
is  difficult  to  conceive  the  frame  of  one 
which  would  be.  If  the  state  is  named  as 
a  defendant,  it  can  only  be  reached  either  by 
mesne  or  una!  process  Jhrough  its  officers 
and  agents,  and  a  judgment  against  it  could 
neither  be  obtained  nor  enforced,  except  as 
the  public  conduct  and  government  of  the 
ideal  political  bony  called  a  state  could  be 
reached  and  affected  through  its  official  rep- 
resentatives. A  judgment  against  these  lat- 
ter, in  their  official  and  representative  ca- 
pacity, commanding  them  to  perform  official 
functions  on  behalf  of  the  state  according 
to  the  dictates  and  decrees  of  the  court,  is, 
if  anything  can  be,  a  judicial  proceeding 
against  the  state  itself.  If  not,  it  may  well 
be  asked,  what  would  constitute  such  a  pro- 
ceeding! In  the  present  cases  the  decrees 
were  not  only  against  the  defendants  in 
their  official  capacity,  but,  that  there  might 
be  no  mistake  as  to  the  nature  and  extent  of 
the  duty  to  be  performed,  also  against  their 
successors  in  office.'*  Is  it  to  be  said  that » 
an  order  requiring  the  attorney  general  of  a  5 
■state  to  perform  certain  official  functions  on  * 
behalf  of  the  state  is  a  suit  against  the  state, 
while  an  order  forbidding  him,  as  attorney 
general,  not  to  perform  an  official  function 
on  behalf  of  the  sUte,  Is  not  a  suit  against 
the  state! 

The  leading  case  upon  the  general  subject, 
and  one  very  similar  in  many  important 
particulars  to  the  present  one,  is  Re  Ayers, 
123  U.  S.  443,  49ti,  497,  505,  31  L.  ed.  216, 
226,  227,  228,  8  Sup.  Ct.  Rep.  164,  178, 
183.  The  facta  in  that  case  were  briefly 
these:  The  legislature  of  Virginia,  in  1887, 
passed  an  act  which  holders  of  sundry  bonds 
and  tax-receivable  coupons  of  that  common- 
wealth alleged  to  be  in  violation  of  their 
rights  under  the  Constitution  of  the  United 
States.  They  instituted  a  suit  in  equity  in 
the  circuit  court  of  the  United  States 
against  the  attorney  general  and  auditor  of 
Virginia,  and  against  the  treasurers  and 
commonwealth  attorneys  of  counties,  cities, 
and  towns  in  Virginia,  the  relief  asked  be- 
ing a  decree  enjoining  and  restraining  the 
said  state  officers,  and  each  of  them,  from 
bringing  or  commencing  any  suit  provided 
for  by  the  above  act  of  1887,  or  from  doing 
anything   to   put   that   act   into   operation. 
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torney  general  of  Virginia  had  disobeyed  Its 
order  of  injunction.  Thereupon  that  of- 
ficer was  ruled  to  show  cause  why  he  should 
not  be  fined  and  imprisoned.  He  responded 
to  the  rule,  admitting  that  alter  being 
terved  with  the  injunction  he  had  insti- 
tuted a  suit,  in  the  state  circuit  court, 
against  the  Baltimore  &  Ohio  Railroad 
Company,  to  recover  taxes  due  the  state, 
and  alleging  "that  he  instituted  the  said 
suit  because  he  was  thereunto  required  by 
the  act  of  the  general  assembly  of  Virginia, 
£  *  foresaid,  and  because  he  believed  this 
-court  had  no  jurisdiction  whatever  to  award 
the  Injunction*  violated."  He  disclaimed 
any  intention  to  treat  the  court  with  dis- 
respect, and  stated  that  be  bad  been  actuat- 
ed alone  by  the  desire  to  have  the  law  prop- 
erly administered.  He  was,  nevertheless,  ad- 
judged guilty  of  contempt,  was  required 
forthwith  to  dismiss  the  suit  he  had 
brought,  was  fined  (600  for  contempt  of 
court,  and  committed  to  the  custody  of 
marshal  until  the  fine  waa  paid,  and  until 
be  purged  himself  of  his  contempt  by  dis- 
missing  the  suit  in  the  stats  court.  The  at- 
torney general  then  applied  directly  to  this 
court  for  a  writ  of  habeas  corpus,  which  was 
granted,  and  upon  hearing  he  was  released 
by  this  court  from  custody.  The  order  for 
his  discharge  recited  that  the  suit  in  which 
the  injunctions  were  granted  was  "in  sub- 
stance and  in  law  a  suit  against  the  state 
of  Virginia,"  and  "within  the  prohibition 
of  the  11th  Amendment  to  the  Constitu- 
tion;" that  it  was  one  "to  which  the  judi- 
cial power  of  the  United  States  does  not  ex- 
tend;" that  the  circuit  court  was  without 
jurisdiction  to  entertain  it;  that  all  its 
proceedings  in  the  exercise  of  jurisdiction 
were  null  and  void;  that  it  had  no  author- 
ity or  power  to  adjudge  the  attorney  gen- 
eral In  contempt ;  and  that  his  Imprisonment 
was  without  authority  of  law.  In  the  opin- 
ion in  the  Ayers  Case  the  court  said:  "It 
follows,  therefore,  in  the  present  case,  that 
the  personal  act  of  the  petitioners  sought 
to  be  restrained  by  the  order  of  the  circuit 
court,  reduced  to  the  mere  bringing  of  an 
motion  in  the  name  of  and  for  the  state 
against  taxpayer!,  who,  although  they  may 
have  tendered  tax-receivable  coupons,  are 
charged  aa  delinquents,  cannot  be  alleged 
against  them  as  an  individual  act  in  viola- 
tion of  any  legal  or  contract  rights  of  such 
taxpayers."  Again:  "The  relief  sought  is 
against  the  defendants,  not  In  their  indi- 
vidual, but  in  their  representative,  capacity 
as  officers  of  the  ttate  of  Virginia.  The  acts 
sought  to  be  restrained  are  the  bringing  of 
suits  by  the  state  of  Virginia  in  its  own 
name  and  for  its  own  use.  If  the  state  had 
been  made  a  defendant  to  this  bill  by  name, 
charged  according  to  the  allegations  it  now 
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contains,— supposing  that  such  a  suit  could* 
be  maintained, — it  would  have  been 'subject-* 
ed  to  the  jurisdiction  of  the  court  by  proc- 
ess served  upon  its  governor  and  attorney 
general,  according  to  the  precedents  in  such 
eases.  New  Jersey  t.  New  York,  5  Pet.  284, 
288,  260,  8  I,  ed.  127,  129;  Kentucky  v. 
Denniaon,  24  How.  66,  96,  97,  16  L.  ed.  717, 
72S,  726;  rule  6  of  1884,  108  U.  S.  674,  20 
L.  ed.  901,  3  Sup.  Ct  Rep.  vii.  If  a  decree 
could  have  been  rendered  enjoining  the 
state  from  bringing  suits  against  Its  tax- 
payers, it  would  have  operated  upon  the 
state  only  through  the  officers  who  by  lata 
losre  required  to  represent  it  in  bringing 
such  suits,  vis.,  the  present  defendants,  its 
attorney  general,  and  the  commonwealth'! 
attorneys  for  the  several  counties.  For  a 
breach  of  such  an  injunction,  these  officers 
would  be  amenable  to  the  court  as  proceed- 
ing In  contempt  of  its  authority,  and  would 
be  liable  to  punishment  therefor  by  attach- 
ment and  imprisonment.  The  nature  of  the 
case,  aa  supposed,  is  identical  with  that  of 
the  case  as  actually  presented  in  the  bill, 
with  the  single  exception  that  the  state  is 
not  named  as  a  defendant.  How  else  com 
the  state  be  forbidden  by  judicial  process  to 
bring  actions  in  its  name,  except  by  oon- 
straining  the  conduct  of  its  officers,  its  at- 
torneys, and  its  agents?  And  if  all  suok 
officers,  attorneys,  and  agents  are  personal* 
ly  subjected  to  the  process  of  the  court,  so 
as  to  forbid  their  acting  in  its  behalf,  htne 
can  if  be  said  that  the  state  itself  is  not 
subjected  to  the  jurisdiction  of  the  court  as 
an  actual  and  real  aefendantV  Further: 
"The  very  object  and  purpose  of  the  11th 
Amendment  were  to  prevent  the  indignity  c* 
subjecting  a  state  to  the  coercive  process  of 
judicial  tribunals  at  the  instance  of  private 
parties.  It  was  thought  to  be  neither  be- 
coming nor  convenient  that  the  several 
states  of  the  Union,  invested  with  that 
large  residuum  of  sovereignty  which  had 
not  been  delegated  to  the  United  States, 
should  be  summoned  as  defendants  to  an- 
swer the  complaints  of  private  persons, 
whether  citizens  of  other  states  or  aliens, 
or  that  the  course  of  their  public  policy 
and  the  administration  of  their  public  af- 
fairs should  be  subject  to  and  controlled  by 
the  members  of  judicial  tribunals  without 
their  consent,  and  in  favor  of  individual  in-a 
terests.  To  secure  the  manifest  purposes* 
of  the  constitutional  exemption* guaranteed" 
by  the  11th  Amendment  requires  that  it 
should  be  interpreted,  not  literally  and  too 
narrowly,  but  fairly,  and  with  such  breadth 
and  largeness  as  effectually  to  accomplish 
the  substance  of  its  purpose.  In  this  spirit 
It  must  be  held  to  cover,  not  only  suits 
brought  against  a  state  by  name,  but  them 
alto  against  its  officers,  agents,  and  remrsr 
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tentative!  inhere  the  state,  though  not  named 
at  such,  it  nevertheless  the  only  real  party 
against  \chich  alone  in  foot  the  relief  U 
asked,  and  against  which  the  judgment  or 
decree  effectively  operates.  But  this  is  not 
intended  fa  any  way  to  impinge  upon  the 
principle  which  justifies  suits  against  in- 
dividual defendant*,  who,  under  color  of  the 
authority  of  unconstitutional  legislation  by 
the  state,  are  guilty  of  personal  trespasses 
and  wrongs,  nor  to  forbid  suits  against  of- 
ficers in  their  official  capacity  either  to  ar- 
rest or  direct  their  official  action  by  injunc- 
tion or  mandamus,  where  such  suits  are 
authorized  by  law,  and  the  act  to  be  done  or 
omitted  is  purely  ministerial,  in  the  per- 
formance or  omission  of  which  the  plaintiff 
has  a  legal  interest." 

It  is  said  that  the  Ayere  Case  is  not  ap- 
plicable here,  because  the  orders  made  by 
the  Federal  circuit  court  had  for  their  ob- 
ject to  compel  Virginia  to  perform  Ita  con- 
tract with  bondholders,  which  is  not  this 
ease.  But  that  difference  between  the  Ayers 
Case  and  this  case  cannot  affect  the  princi- 
ple involved.  The  proceeding  against  the 
attorney  general  of  Virginia  had  for  its  ob- 
ject to  compel,  by  indirection,  the  perform- 
ance of  the  contract  which  that  common- 
wealth waa  alleged  to  have  made  with  bond- 
holders,— such  performance,  on  the  part  of 
the  state,  to  be  effected  by  means  of  orders 
In  a  Federal  circuit  court  directly  control- 
ling the  official  action  of  that  officer.  The 
proceeding  in  the  Peritins-Shapard  suit 
against  the  attorney  general  of  Minnesota 
had  for  its  object,  by  means  of  orders  in  a 
Federal  circuit  court,  directed  to  that  of- 
ficer, to  control  the  action  of  that  state*  in 
reference  to  the  enforcement  of  certain 
statutes  by  judicial  proceedings  commenced 

*  in   ita   own  courts.     The  relief  sought  in 

*  each  case  waa  to  control  the  state  by  oon- 

*  trolling  the  conduct  of  its  law  offwer'againet 
Us  will.  I  cannot  conceive  how  the  pro- 
ceeding against  the  attorney  general  of 
Virginia  could  be  deemed  a  suit  against 
that  state,  and  yet  the  proceeding  against 
the  attorney  general  of  Minnesota  is  not  to 
be  deemed  a  suit  against  Minnesota,  when 
the  object  and  effect  of  the  latter  proceed* 
ing  was,  beyond  all  question,  to  shut  that 
state  entirely  out  of  ita  own  courts,  and 
prevent  it,  through  its  law  officer,  from  in- 
voking their  jurisdiction  in  a  special  mat- 
ter of  public  concern,  involving  official 
duty,  about  which  the  state  desired  to  know 
the  views  of  its  own  judiciary.  In  my 
opinion  the  decision  In  the  Ayres  Case  de- 
termines this  case  for  the  petitioner. 

More  directly  in  point,  perhaps,  for  the 
petitioner  Young,  is  the  case  of  Fitts  v.  Mo- 
Ohne,  172  U.  &  S16,  628-530,  43  L.  ed.  63S, 
Ml,  642, 1*  Sap.  CL  Rep.  260, 274,  £75.   That 


eult  WM  brought  by  the  receivers  of  a  rail- 
road company  against  the  governor  and  at- 
torney general  of  Alabama,  Its  object  waa 
to  prevent  the  enforcement  of  the  provi- 
sions of  an  Alabama  statute  prescribing  the 
msjdmmn  rates  of  toll  to  be  charged  on  a 
certain  bridge  across  the  Tennessee  river. 
The  statute  imposed  a  penalty  for  each  time 
that  the  owners,  lessees,  or  operators  of  the 
bridge  demanded  or  received  any  higher  rats 
of  toll  than  was  prescribed  by  it.  The  re- 
lief asked  was  an  injunction  prohibiting 
the  governor  and  attorney  general  of  the 
state  and  all  other  persons  from  instituting 
any  proceeding  against  the  complainants,  or 
either  of  them,  to  enforce  the  statute.  An 
injunction,  as  prayed  for,  waa  granted.  In 
the  progress  of  the  cause  the  solicitor  of 
the  district  in  which  the  case  waa  pending 
was  made  a  defendant  and  the  injunction 
was  extended  to  him.  By  amended  plead- 
ings it  was  made  to  appear  that  the  toll- 
gate  keepers  at  the  public  crossing  of  the 
bridge  were  indicted  for  collecting  tolls  in 
violation  of  the  statute.  In  the  progress  of 
the  cause  the  plaintiffs  dismissed  the  cue 
as  to  the  state,  and  the  cause  waa  discon- 
tinued as  to  the  governor.  But  the  case 
was  heard  upon  the  motion  to  dismiss  the 
bill  upon  the  ground  that  the  suit  was  one 
against  the  state,  in  violation  of  the  Con-" 
stitntion  of  the  United  States.  3 

*  After  stating  the  principles  settled  in  the 
Ayers  Case  and  in  other  eases  this  court 
said:  "If  these  principles  be  applied  in  the 
present  ease,  there  is  no  escape  from  the 
conclusion  that,  although  the  stats  of  Ala- 
bama waa  dismissed  as  a  party  defendant, 
this  suit  against  its  officers  is  really  one 
against  the  state.  As  a  state  con  ad  only 
by  Us  officers,  em  order  restraining  those 
offleere  from  taking  any  steps,  by  means  of 
judicial  proceedings,  in  execution  of  the 
statute  of  February  0,  1895,  it  one  which 
restrains  the  state  itself,  and  the  suit  is 
consequently  as  much  against  the  state  at  if 
the  state  were  named  at  a  party  defendant 
on  the  record.  If  the  individual  defendants 
held  possession  or  were  about  to  take  pos- 
session of,  or  to  commit  any  trespass  upon, 
any  property  belonging  to  or  under  the  con* 
trol  of  the  plaintiffs,  in  violation  of  the  tat- 
ter's constitutional  rights,  they  could  not 
resist  the  judicial  determination,  in  a  suit 
against  them,  of  the  question  of  the  right 
to  such  possession  by  simply  asserting  that 
they  held  or  were  entitled  to  hold  the  prop- 
erty In  their  capacity  as  officer*  of  the  state. 
In  the  case  supposed,  they  would  be  com- 
pelled to  make  good  the  state's  claim  to  the 
property,  and  could  not  shield  themselves 
against  eult  because  of  their  official  charac- 
ter. Tindal  v.  Wesley,  107  II.  S.  204,  221, 
42  L.  ed.  137,  143,  17  Sup.  Ot  Bop.  77» 
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we  is  before  ns."  Again,  in  the 
same  case:  "It  fa  to  be  observed  that  nei- 
ther the  attorney  general  of  Alabama  nor 
the  solicitor  of  the  eleventh  judicial  circuit 
of  the  state  appear  to  have  been  charged  by 
law  with  any  special  duty  in  connection 
with  the  not  of  February  B,  1895.  In  sup- 
port of  the  contention  that  the  present  suit 
is  not  one  against  the  state,  reference  wae 
made  by  counsel  to  several  cases,  among 
which  were  Foindexter  ▼.  Graenhow,  114  U. 
S.  270,  29  L.  ed.  18S,  S  Sup.  Ct  Rep.  003, 
962;  Allen  v.  Baltimore  ft  O.  R.  Co.  114  U. 
8.  311,  29  L.  ed.  200,  6  Sup.  Ct  Rep.  025, 
B02;  Pennoyer  v.  McConnsughy,  140  U.  B. 
1,  35  L.  ed.  803,  11  Sup.  Ct  Rep.  089;  Re 
Tyler,  149  U.  8.  104,  37  L.  ed.  089,  13  Sup. 
Ct  Rep.  785;  Reagan  v.  Farmers'  Loan  ft  T. 
Co.  154  U.  8.  302,  388,  38  L.  ed.  1014,  1020, 
4  Inters.  Com.  Rep.  500,  14  Sup.  Ct  Rep. 
1047;  Scott  v.  Donald,  105  U.  S.  68,  41  L. 
ed.  832,  17  Sup.  Ct  Rep.  266;  and  Smyth 
v.  Ames,  109  U.  S.  480,  42  L.  ed.  819,  18 
Sup.  Ct  Rep.  418.  Upon  examination  it 
will  be  found  that  the  defendants  in  each 
n  of  those  cases  were  officers  of  the  state,  ee- 
h  pecially  charged  with  the  execution  .of  a 
*  state  enactment  alleged  to  be  unconstitu- 
tional, but  under  the  authority  of  which, 
it  was  averred,  they  were  committing  or 
wen  about  to  commit  some  specific  wrong 
or  tretpaaz,  to  the  injury  of  the  plaintiff's 
rights.  There  is  a  wide  difference  between 
a  suit  against  Individuals,  holding  official 
positions  under  a  state,  to  prevent  them,  un- 
der the  sanction  of  an  unconstitutional 
statute,  from  committing,  by  some  positive 
act,  a  wrong  or  trespass,  and  a  suit 
oooinst  officer*  of  a  itait  merely  to 
tout  the  constitutionality  of  a,  state  stat- 
ute, in  the  enforcement  of  which  that*  of- 
/leer*  will  net  only  by  formal  judicial  pro- 
ossdinpv  in  the  courts  of  the  state. 
In  the  present  case,  aa  we  have  said, 
neither  of  the  state  officers  named  held 
any  special  relation  to  the  particular 
statute  alleged  to  be  unconstitutional. 
They  were  not  expressly  directed  to 
see  to  its  enforcement  If,  because  they 
were  law  officers  of  the  state,  a  case 
could  be  made  for  the  purpose  of  testing 
the  constitutionality  of  the  statute,  by  an 
injunction  suit  brought  against  them,  then 
the  constitutionality  of  every  act  passed  by 
the  legislature  could  be  tested  by  a  suit 
against  the  governor  and  attorney  general, 
based  upon  the  theory  that  the  former,  as 
the  executive  of  the  state,  -was,  in  a  general 
sense,  charged  with  the  execution  of  all  its 
laws,  and  the  latter,  as  attorney  general, 
might  represent  the  state  in  litigation  in- 
volving the  enforcement  of  its  statutes. 
That  would  be  a  very  convenient  way  for 
obtaining  a  speedy  judicial  determination 


of  questions  of  constitutional  law  whieh 
may  be  raised  by  individuals,  but  it  is  a 
mode  which  cannot  be  applied  to  the  states 
of  the  Union  consistently  with  the  funda- 
mental principle  that  they  cannot  without 
their  assent  be  brought  into  any  court  at 
the  suit  of  private  persons.  If  their  of- 
ficers commit  acts  of  trespass  or  wrong  to 
the  cltken,  they  may  be  individually  pro- 
ceeded against  for  such  trespasses  or  wrong. 
Under  the  view  we  take  of  the  question,  the 
citizen  is  not  without  effective  remedy,  when 
proceeded  against  under  a  legislative  en- 
actment void  for  repugnancy  to  the  supreme 
law  of  the  land;  for,  whatever  the  form  ofM 
proceeding  against  him,  he  can  make  bis  de-2 
fense  upon  the'ground  that  the  statute  is  us-* 
constitutional  and  void.  And  that  question 
can  be  ultimately  brought  to  this  court  for 
final  determination.'*  I  am  unable  to  distin- 
guish that  case,  in  principle,  from  the  oust 
now  before  us.  The  Fitte  Case  la  not  over- 
ruled, but  Is,  I  fear,  frittered  away  or  put 
out  of  sight  by  unwarranted  distinctions. 

Two  eases  In  this  eourt  are  much  relied 
on  to  support  the  proposition  that  the  Per- 
kins-Shepnrd  suit  in  the  circuit  court  is  not 
a  suit  against  the  state.  I  refer  to  Reagan 
v.  Farmers'  Loan  ft  T.  Co.  164  U.  S.  302, 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  600,  14 
Sup.  Ct  Rep.  1047,  and  Smyth  r.  Ames,  100 
U.  S.  408,  472,  42  L.  ed.  819,  "830,  18  Sup. 
Ct  Rep.  418,  422.  But  each  of  those  cases- 
differ*  in  material  respects  from  the  one  in- 
stituted by  Perkins  and  Shepard  in  the 
court  below.  In  the  Reagan  Case  it  appears 
that  the  very  act  under  which  the  railroad 
commission  proceeded,  authorised  the  rail- 
road company,  or  any  interested  party,  if 
dissatisfied  with  the  action  of  the  commis- 
sion in  establishing  rates,  to  bring  suit 
against  that  commission  in  any.  court,  in  a 
named  county,  with  right  to.  appeal  to  a 
higher  court  This  court  when  combating 
the  suggestion  that  only  the  state  court  had 
jurisdiction  to  proceed  against  the  commis- 
sion, and  give  relief  in  respect  of  the  rates 
it  established,  said:  "It  may  be  laid  down 
as  a  general  proposition  that  whenever  a 
citizen  of  a  state  can  go  Into  the  courts  of 
a  state  to  defend  his  property  against  the  il- 
legal acts  of  its  officers,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the 
Federal  courts  to  maintain  a  like  defense. 
A  state  cannot  tie  up  a  citisen  of  another 
state,  having  property  rights  within  its  ter- 
ritory invaded  by  unauthorised  acts  of  Its 
own  officers,  to  suits  for  redress  in  its  own 
courts.  Given  a  case  where  a  suit  can  be 
maintained  in  the  courts  of  the  state  to  pro- 
tect property  rights,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the 
Federal  courts.  ...  It  cornea,  therefore, 
within  the  very  tffzea  of  the  act    It  i^"*1** 
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S  Cue,  that  that  init  was  not,  within  the  true 

*  meaning  of  the  1  lth 'Amendment,  to  be  re- 
garded as  a  suit  against  the  state,  must 
therefore  be  taken  in  connection  with  the 
declaration  in  the  same  case  that  the  state 
having  consented  that  the  commission  might 
be  sued  in  one  of  its  own  courts,  in  respect 
of  the  rates  established  by  the  statute,  must 
be  taken  to  have  waived  its  immunity  from 
suit  in  the  circuit  court  Of  the  United  States 
sitting  in  Texas.  In  Smyth  v.  Ames,  above 
cited,  which  was  a  suit  In  a  circuit  court 
of  the  United  States,  involving  the  constitu- 
tional validity  of  certain  rates  established 
for  railroads  in  Nebraska,  it  appeared  that 
the  statute  expressly  authorized  any  rail- 
road company  claiming  that  the  rates  were 
unreasonable  to  bring  an  action  against  the 
state  before  the  supreme  court,  in  the  name 
of  the  railroad  company  or  companies  bring- 
ing the  same.  Thus,  the  state  of  Nebraska 
waived  its  immunity  from  suit,  and  having 
authorized  a  suit  against  itself  in  one  of  its 
eonrts,  in  respect  of  the  rates  there  in  ques- 
tion, it  could  not,  according  to  the  decision 
In  the  Reagan  Case,  deny  its  liability  to  like 
•nit  In  a  court  of  the  United  States.  It  is 
true  that  this,  court.  In  Its  opinion  in  Smyth 
v.  Ames,  did  not  lay  any  special  stress  on 
the  fact  that  Nebraska,  by  the  statute, 
agreed  that  It  might  be  sued,  but  it  took 
especial  care  In  Its  extended  statement  of 
the  case  to  bring  out  that  fact.  Its  silence 
on  that  point  is  not  extraordinary,  in  view 
of  the  fact,  as  appears  from  the  opinion  of 
this  court,  that  the  question  whether  that 
suit  was  to  be  deemed  one  against  the  state 
was  not  discussed  at  the  bar  by  the  Nebras- 
ka state  board.  We  there  quoted  from  the 
Reagan  Case  these  words :  "Whenever  a  cit- 
izen of  a  state  can  go  into  the  courts  of  a 
state  to  defend  his  property  against  the  il- 
legal acts  of  its  officers,  a  citizen  of  another 
state  may  invoke  the  jurisdiction  of  the  Fed- 
eral courts  to  maintain  a  like  defense.  A 
state  cannot  tie  up  a  citizen  of  another  state, 
having  property  rights  within  its  territory 
invaded  by  unauthorized  acts  of  its  own  offi- 
cers, to  suits  for  redress  in  its  own  courts." 
That  the  Reagan    and  Smyth  Cases  did  not 

g  go  as  far  as  is  now  claimed  for  them  is 
m  made   clear   by   the   later   case  of   Pitts   v. 

•  McOhee,  already  •referred  to,  in  which  the 
doctrines  of  Re  Ayers  wera  reaffirmed  and 
applied. 

We  may  refer  in  this  connection  to  Qunter 
v.  Atlantic  Coaat  Line  R.  Co.  200  U.  S.  273, 
291,  60  L.  ed.  477,  486,  20  Sup.  Ct.  Rep. 
2S2,  269,  in  which  ease  one  of  the  points 
made  was  that  the  circuit  court  of  the  Unit- 
ed States  had  no  power  to  restrain  the  attor- 


ney general  of  South  Carolina  and  the  coun- 
sel associated  with  him  from  prosecuting  in 
the  state  courts  actions  authorized  by  the 
laws  of  the  state,  and  hence  that  the  court 
erred  in  awarding  an  injunction  against 
said  officers.  This  court  said:  "Support  for 
the  proposition  is  rested  upon  the  terms  of 
the  Uth  Amendment  and  the  provisions  of 
I  720  of  the  Revised  Statutes  (U.  &  Comp. 
Stat.  1901,  p.  581|,  forbidding  the  granting 
of  a  writ  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  eases  where  such  injunction  may 
be  authorised  by  any  law  relating  to  pro- 
ceedings in  bankruptcy.  The  soundness  of 
the  doctrine  relied  upon  is  undoubted.  Re 
Ayers,  123  U.  8.  443,  31  L.  ed.  210,  8  Sup. 
Ct.  Rep.  104;  Fitt*  v.  McGaee,  172  U.  S.  CIS, 
43  L.  ed.  635,  IS  Sup.  Ct.  Rep.  269.  The 
difficulty  Is  that  (he  doctrine  is  inapplica- 
ble to  this  ease.  Section  720  of  the  Re- 
vised Statutes  was  originally  adopted  in 
1793,  whilst  the  11th  Amendment  was  in 
process  of  formation  in  Congress  for  sub- 
mission to  the  states,  and  long,  therefore,  be- 
fore the  ratification  of  that  Amendment, 
The  restrictions  embodied  in  the  section 
were,  therefore,  but  a  partial  accomplish- 
ment of  the  more  comprehensive  result  ef- 
fectuated by  the  prohibitions  of  the  nth 
Amendment.  Both  the  statute  and  the 
amendment  relate  to  the  power  of  eonrts  of 
the  United  State*  to  deal,  against  the  will 
and  consent  of  a  state,  with  controversies  be- 
tween it  and  individuals.  Nona  of  the  pro- 
hibitions, therefore,  of  the  Amendment  or 
of  the  statute  relate  to  the  power  of  a  Fed- 
eral court  to  administer  relief  in  causes 
where  jurisdiction  as  to  a  state  and  its  offi- 
cers has  been  acquired  a*  a  result  of  the  vol- 
untary action  of  the  state  in  ttibmitting  its 
right*  to  judicial  determination.  To  con- 
found the  two  classes  of  cases  is  but  to  over- 
look  the  distinction  which  exists  between  a 
the  power  of  a  court  to  deal  with  a  subject  h 
over  which  it  has'jurisdiction  and  its  want  * 
of  authority  to  entertain  a  controversy  as 
to  which  jurisdiction  is  not  possessed." 

Counsel  for  the  railway  company  placed 
some  reliance  on  Pennoyer  v.  McConnaughy, 
140  U.  S.  1,  18,  35  L.  ed.  363,  368,  11  Sup. 
Ct.  Rep.  609,  704,  in  which  the  previous 
cases  on  the  general  subject  of  suits  cgainst 
the  states  were  classified.  That  case  was  a 
suit  in  equity  against  certain  parties  "who, 
under  the  Constitution  of  Oregon,  as  gov- 
ernor, secretary  of  state,  and  treasurer  of 
state,  comprised  the  board  of  land  commis- 
sioners of  that  state,  to  restrain  and  enjoin 
them  from  selling  and  conveying  a  large 
amount  of  land  in  that  state,  to  which  the 
appellee  asserted  title."  That  suit,  in  view 
of  the  nature  of  the  relief  asked,  and  of  the 
relations  of  the  defendant*  to  the  matten 
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involved,  was  held  not  to  be  one  against  the 
state  within  the  meaning  of  the  11th  Amend- 
ment. But  after  a  review  of  the  facta  the 
court,  a«  explanatory  of  the  conclusion 
reached  by  it,  took  especial  sare  to  observe: 
"la  this  connection  it  must  be  borne  in  mind 
that  this  suit  is  not  nominally  against  the 
governor,  secretary  of  state,  and  treasurer, 
as  each  officer),  but  against  them  collectively, 
as  the  board  of  laud  commissioners."  The 
present  suit  Is,  in  terms,  against  Young  "as 
attorney  general  of  Minnesota,"  and  the  de- 
cree was  sought  against  him  as  such  officer; 
not  against  him  individually,  or  as  a  mere 
administrative  officer  charged  with  certain 

One  of  the  cases  cited  in  support  of  the  de- 
cision now  rendered  is  Missouri,  K.  <fc  T.  B, 
Co.  v.  Missouri  E.  &  Warehouse  Comrs.  (Mis- 
souri, K.1T.B.  Co.  v.  Hickman)  183  U.  8. 
S3,  58,  59,  46  L.  ed.  78,  83,  84,  22  Sup.  Ct. 
Bap.  18,  20.  But  although  that  particular 
■nit  was  held  not  to  be  one  against  the  state, 
the  case,  in  respect  of  the  principles  an- 
nounced by  the  court,  is  In  harmony  with 
the  views  I  have  expressed.  For  the  court 
there  says:  "Was  the  state  the  real  party 
plaintiff!  It  was  at  an  early  day  held  by 
this  court,  construing  the  11th  Amendment, 
that,  in  all  cases  where  jurisdiction  depends 
on  the  party,  it  is  the  party  named  in  the 
record.  Osbom  v.  Bank  of  United  States, 
£  9  Wheat.  738,  fi  L.  ed.  204.  But  that  teehui- 
j1  eat  construction  has  yielded  to  one  more  in 
consonance  with  the*  spirit  of  the  Amend- 
ment, and  in  Be  Ayers,  supra,  it  was  ruled 
upon  full  consideration  that  the  Amendment 
covers  not  only  suits  against  a  state  by 
name,  but  those  aim  against  its  officers, 
agents,  and  representatives  where  the  slate, 
though  not  named  as  such,  1*  nevertheless 
the  only  real  party  against  which  in  foot  the 
relief  is  asked,  and  against  which  the  judg- 
ment or  decree  effectively  operates.  And 
that  construction  of  the  Amendment  has 
since  been  followed.'*  In  the  present  case, 
the  state,  although  not  named  on  the  record 
as  a  party,  fs  the  Teal  party  whose  action 
It  is  sought  to  control. 

There  are  other  cases  in  this  court  in 
which  the  scope  and  meaning  of  the  11th 
Amendment  were  under  consideration,  but 
they  need  not  be  cited,  for  they  are  well 
known.  They  are  all  cited  in  Re  Ayres,  123 
U.  S.  443,  500,31  L.ed.  216,228,  8  Sup.  Ct. 
Bep.  164,  ISO.  'The  vital  principle  in  all 
such  cases,"  this  court  said  in  the  Ayers 
Case,  "is  that  the  defendants,  though  pro- 
fessing to  act  as  officers  of  the  state,  are 
threatening  a  violation  of  the  personal  or 
property  rights  of  the  complainant,  for 
which  they  are  personally  and  individually 
liable,1'  or  eases  in  which  the  officer  sued 
refused  to  perform  a  purer/  ministerial  duly. 


about  which  he  had  no  discretion  and  in  the 
performance  of  which  the  plaintiff  had  a 
direct  interest.  The  case  before  us  is  alto- 
gether different.  The  statutes  in  question 
did  not  impose  upon  the  attorney  general 
of  Minnesota  any  special  duty  to  see  to 
their  enforcement.  In  bringing  the  manda- 
mus suit  he  acted  under  the  general  authori- 
ty inhering  in  hJm  as  the  chief  law  officer 
of  his  state.  He  could  not  become  person- 
ally liable  to  the  railway  company  simply 
because  of  his  bringing  the  mandamus  suit. 
The  attorney  general  stated  that  all  he  did, 
or  contemplated  doing,  was  to  bring  the 
mandamus  suit.  The  mere  bringing  of  such 
a  suit  could  not  be  alleged  against  him  as 
an  individual,  in  violation  of  any  legal  right 
of  the  railway  company  or  its  shareholders. 
Re  Ayers,  123  U.  S.  443,  496,  31  L.  ed.  210, 
226,  8  Sup.  Ct.  Rep.  164.  The  plaintiffs 
recognised  this  fact,  and  hence  did  not  pro- 
ceed In  their  suit  upon  the  ground  that  the  « 
defendant  was  Individually  liable.  They « 
sued  him  only  as  attorney  general,*  and  * 
sought  a  decree  against  him  in  his  official 
capacity,  not  otherwise. 

Some  reference  has  been  made  to  Ex  parte 
Royall,  117  U.  S.  241,  29  L.  ed.  868,  6  Sup. 
Ct.  Bep.  734,  and  other  eases,  that  affirm 
the  authority  of  a  Federal  court,  under  ex- 
isting statutes,  to  discharge  upon  habeas 
corpus,  from  toe  custody  of  a  state  officer, 
one  who  is  held  in  violation  of  the  Federal 
Constitution  for  an  alleged  crime  against 
a  state.  Those  cases  are  not  at  all  in  point 
in  the  present  discussion.  Such  a  habeas 
corpus  proceeding  is  ex  forte,  having  for 
its  object  only  to  inquire  whether  the  ap- 
plicant for  the  writ  is  illegally  restrained 
of  his  liberty.  If  he  is,  then  the  state  of- 
ficer holding  htm  in  custody  is  a  trespasser, 
and  cannot  defend  the  wrong  or  tort  com- 
mitted by  him,  by  pleading  his  official  char- 
acter. The  power  in  a  Federal  court  to  dis- 
charge a  person  from  the  custody  of  a  tres- 
passer may  well  exist,  and  yet  the  court 
have  no  power  In  a  suit  before  it,  by  an 
order  directed  against  the  attorney  general 
of  a  state,  as  such,  to  prevent  the  stats 
from  being  represented  hy  that  officer,  as  a 
litigant  in  one  of  its  own  courts.  The  for- 
mer cases,  it  may  be  argued,  come  within 
the  decisions  which  hold  that  a  suit  which 
only  seeks  to  prevent  or  restrain  a  tres- 
pass upon  property  or  person  by  one  who 
happens  to  be  a  state  officer,  but  is  pro- 
ceeding In  violation  of  the  Constitution  of 
the  United  States,  is  not  a  suit  against  a 
state  within  the  meaning  of  the  11th 
Amendment,  but  a  suit  against  the  tres- 
passer or  wrongdoer.  But  the  authority 
of  the  Federal  court  to  protect  one  against 
a  trespass  committed  or  about  to  be  com- 
mitted by  a  state  officer,  in  violation  of  the 
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Constitution  of  the  United  States,  is  very 
different  from  the  power  now  asserted,  and 
recognized  by  this  court  as  existing,  to 
shut  out  a  sovereign  state  from  its  own 
Courts:  by  the  device  of  forbidding  its  attor- 
ney general,  under  the  penalty  of  Sue  and 
Imprisonment  from  appearing  in  such 
courts  in  it*  behalf.  The  mere  bringing  of 
a  tait  on  behalf  of  a  state,  by  iU  attorney 

S  general,  cannot  (this  court  has  decided  in 
„  the  Ayers  Case)  make  that  officer  a  tres- 
*  passer  and  individually  liable  to  the*party 
sued.  To  enjoin  him  from  representing 
the  state  in  such  suit  is  therefore,  for  every 
practical  or  legal  purpose,  to  enjoin  the 
state  itself.  This  court,  in  Re  Debs,  168  U. 
S.  584,  894,  39  L.  ed.  1092,  1102,  lfi  Sup. 
Ct.  Rep.  900,  906,  said:  "Every  govern- 
ment, intrusted,  by  the  very  terms  of  its 
being,  with  powers  and  duties  to  be  exer- 
cised and  discharged  for  the  general  wel- 
fare, has  a  right  to  apply  to  its  own  courts 
for  any  proper  assistance  in  the  exercise  of 
the  one  and  the  discharge  of  the  other,  and 
tt  Is  no  sufficient  answer  to  its  appeal  to 
one  of  those  courts  that  it  has  no  pecuniary 
Interest  in  the  matter.  The  obligations 
which  it  is  under  to  promote  the  Interest 
of  all,  and  to  prevent  the  wrongdoing  of 
one  resulting  In  injury  to  the  general  wel- 
fare, is  often  of  itself  sufficient -to  give  It 
a  standing  in  court.  This  proposition  in 
some  of  its  relations  has  heretofore  received 
the  sanction  of  this  court."  If  thore  be 
ons  power  that  a  state  possesses,  which 
ought  to  be  deemed  beyond  the  control,  in 
any  mode,  of  the  national  government  or  of 
any  of  its  courts,  it  is  the  power  by  judicial 
proceedings  to  appear  in  its  own  courts, 
by  its  law  officer  or  by  attorneys,  and  seek 
the  guidance  of  those  courts  in  respect  of 
matters  of  a  justiciable  nature.  If  the 
state  court,  by  its  judgment.  In  such  a 
suit,  should  disregard  the  injunctions  of 
the  Federal  Constitution,  that  judgment 
would  be  subject  to  review  by  this  court 
upon  writ  of  error  or  appeal. 

It  will  be  well  now  to  look  at  the  co 
of  decisions  in  otier  Federal  courts. 

Attention  is  first  directed  to  Arbuckle  v. 
Blackburn,  OB  L.R.A.  864,  S7I,  51  C.  C.  A. 
122,  130,  113  Fed.  018.  022,  which  was  a 
suit  in  equity,  one  of  the  principal  objects 
of  which  was  to  restrain  the  enforcement 
of  an  act  of  the  Ohio  legislature 
latiug  to  food  products,  particularly 
of  a  named  coffee  in  which  the  plaintiffs 
were  interested.  The  circuit  court  of  ap- 
peals held  that  the  bill  was  properly  dis- 
missed, saying,  among  other  things ; 
"What,  then,  is  the  object  of  the  injunc- 
tion sought  in  this  case?  It  is  no  more  or 
less  than  to  restrain  the  officer  of  the  state 
from   bringing    prosecutions    for   violations 
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of  an  act  which  such'officer  is  expressly  * 
charged  to  enforce  In  the  only  way  he  is 
authorised  to  proceed, — by  bringing  crimi- 
nal prosecutions  In  the  name  of  the  state. 
This  is  virtually  to  enjoin  the  state  from 
proceeding  through  its  duly  qualified  and 
acting  officers.  If  the  food  commissioner 
may  be  enjoined  from  instituting  such 
prosecutions,  why  may  not  the  prosecuting 
attorney,  or  any  officer  of  the  state,  charged 
with  the  execution  of  the  criminal  laws  of 
the  state!  While  the  state  may  not  be 
sued,  if  the  bill  can  be  sustained  against  Its 
officers,  it  Is  as  effectually  prevented  from 
proceeding  to  enforce  its  laws  as  it  would 
be  by  an  action  directly  against  the  state. 
This  view  of  the  case,  in  our  judgment,  is 
amply  sustained  by  the  cases  above  cited, 
and  by  the  later  oase  of  Fitts  v.  bfcGhee, 
172  U.  S.  510,  43  L.  ed.  535,  19  Sup.  CL 
Rep,  200.  .  .  .  In  so  far  as  this  ac- 
tion seeks  an  injunction  against  the  re- 
spondent from  proceeding  to  enforce  by 
prosecution  the  provisions  of  the  statutes 
of  Ohio  above  cited,  the  courts  of  the 
United  States  are  deprived  of  jurisdiction 
by  the  llth  Amendment  to  the  Constitu- 
tion." 

In  Union  Trust  Co.  v.  Steams,  119  Fed. 
700,  791,  792,  790,  the  circuit  court  of  the 
United  States  for  the  district  of  Rhode 
Island  had  occasion  to  consider  the  scope 
of  the  11th  Amendment.  The  case  related 
to  a  statute  regulating  the  hours  of  labor 
of  certain  employees)  of  street  railways,  and 
imposing  a  fine  for  a  violation  of  its  pro- 
visions. The  court,  upon  an  elaborate  re- 
view of  all  the  cases  in  this  court,  dismissed 
the  action.  The  defendants  Stearns  and 
Greenough  were,  respectively,  the  attorney 
general  and  assistant  attorney  general  of 
the  state.  They  were  not  named  in  the  act, 
nor  charged  with  any  special  duty  in  con- 
nection therewith.  The  court  said:  "The 
purpose  of  the  present  bill,  in  substance 
and  effect,  is  to  enjoin  the  state  of  Rhodo 
Island  from  the  enforcement  of  a  penal 
statute.  Indictments  under  the  act  are 
brought  in  the  name  and  on  behalf  of  the 
state,  for  the  protection  of  the  state.  These 
defendants,  the  attorney  general  and  his 
assistant,  merely  represent  the  state  in  such  •* 
proceedings.  They  are  simply  the  officers  £ 
and  agents  of  the  state.  It  is  not  as*  in-  * 
dividual*,  but  solely  by  virtue  of  their  hold- 
ing such  offices,  that  they  prefer  and  prose- 
cute indie tm exits  in  the  name  of  the  state. 
A  state  can  only  act  or  be  proceeded  against 
through  its  officers.  If  a  decree  could  be 
entered  against  the  state  of  Rhode  Island, 
enjoining  prosecutions  under  this  act,  it 
could  only  operate  against  the  state 
through  enjoining  these  defendants.  An  or- 
der restraining  the  attorney  general  and 
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his  assistant  from  the  enforcement  of  this 
statute  is  an  order  restraining  the  state 
itself.  The  present  suit,  therefore,  is  as 
much  against  the  state  of  Rhode  Island  as 
if  the  state  itself  were  named  a.  party 
defendant."  After  referring  to  Re  Ayers, 
and  Fitts  v.  MeGhae,  and  upon  a  review  of 
the  eases,  the  court  proceeded:  "The  de- 
fendants Stearns  and  Greenough  hold  no 
special  relation  to  the  act  of  June  1,  1902. 
They  are  not  specially  charged  with  its 
execution.  They  are  not  thereby  constituted 
a  board  or  commission  with  administrative 
powers,  nor  are  they,  as  individuals,  and 
apart  from  the  official  authority  under 
which  they  act,  threatening  to  seise  the 
property  of  the  complainant,  or  to  commit 
any  wrong  or  trespass  against  its  personal 
or  property  rights.  They  have  no  other 
connection  with  this  statute  than  tho  in- 
stitution of  formal  judicial  proceedings  for 
its  enforcement  in  the  courts  of  the  state, 
in  the  name  and  behalf  of  the  state.  Upon 
reason  and  authority  the  present  bill  is  a 
suit  against  the  state  of  Rhode  Island, 
within  the  meaning  of  the  11th  Amend- 
ment to  the  Constitution  of  the  United 
States." 

In  Morenci  Copper  Co.  v.  Freer,  127  Fed. 
109,  205,  which  was  an  action  in  equity  to 
restrain  and  inhibit  the  defendant,  in  his 
official  capacity  as  attorney  general  of  West 
Virginia,  from  proceeding  to  institute  an 
action  in  the  state  court  for  forfeiture  of 
the  charter  of  the  plaintiff  corporation  for 
a  failure  to  pay  a  license  tax  imposed  by 
a  state  statute,  and  which  statute  was  al- 
leged to  be  in  violation  of  the  Federal  Con- 
stitution, the  circuit  court  reviewed  the 
decision  of  this  court  upon  the  question  as  to 

?what  were  and  what  were  not  suits  against 
the  state.  The  circuit  court  held  that  it 
had  no*  jurisdiction  of  the  case,  saying: 
"But  it  may  be  said,  if  the  court  holds  that 
no  remedy  of  this  sort  will  lie  In  the  cir- 
cuit court  of  the  United  States  to  prevent 
this  breach  of  a  contract  by  the  state  of 
West  Virginia  by  means  of  the  machinery 
of  a  law  violative  of  the  Constitution  of 
the  United  States,  how  are  the  rights  of 
corporations  to  be  preserved!  The  answer 
is  that  such  alleged  unconstitutionality  is 
matter  of  defense  to  any  suit  brought  for 
the  forfeiture  of  complainant's  charter,  and 
could  be  set  up  as  an  answer  and  defense  to 
any  bill  brought  for  that  purpose;  and, 
if  the  highest  court  of  the  state  ruled  ad- 
versely to  that  contention,  appeal  would  lie 
to  the  Supreme  Court  of  the  United  States. 
Or  the  case  can  be  removed  to  the  circuit 
court  of  the  United  States  if  it  presents  a 
case  arising  under  the  Constitution  or  laws 
of  the  United  States." 
A  well-considered  case  is  that  of  West- 


ern U.  Teleg.  Co.  r.  Andrews,  164  Fed.  95, 
107.  Tn  that  case  the  telegraph  company 
sought  by  hill  to  enjoin  the  prosecuting 
attorneys  of  the  various  judicial  circuits  of 
Arkansas  from  instituting  any  proceeding 
for  penalties  for  its  failure  or  refusal  to 
comply  with  the  provisions  of  an  act  of  the 
legislature  of  Arkansas  relating  to  foreign 
corporations  doing  business  in  that  state 
and  fixing  fees,  etc.  The  bill  charged  that 
the  various  prosecuting  attorneys  would, 
unless  restrained,  institute  numerous  ac- 
tions for  the  recovery  of  the  penalties  pre- 
scribed by  the  act,  which  was  no  less  than 
$1,000  for  each  alleged  violation.  The  de- 
fense was,  among  other  things,  that  the  ac- 
tion was  one  against  the  state,  and,  there- 
fore, prohibited  by  the  Constitution.  After 
a  careful  review  of  the  adjudged  cases  in 
this  court  and  in  the  subordinate  Federal 
courts,  the  circuit  court  held  the  action  to 
be  one  against  the  state,  forbidden  by  the 
1  lth  Amendment ;  saying,  among  other 
things:  "The  allegations  in  the  bill  show 
that  this  is  an  attempt  to  prevent  the  state 
of  Arkansas,  through  its  officers,  who,  by 
its  laws,  are  merely  its  attorneys,  to  repre- 
sent it  in  alt  legal  actions  in  its  favor  or  in 
which  ft  is  interested,  from  instituting  u 
and  prosecuting  suits  for  the  recovery  of  £ 
penalties  incurred  tor  alleged 'violation  of* 
its  laws, — actions  which  can  only  be  in- 
stituted in  the  name  of  the  state  and  for 
its  use  and  benefit,." 

Upon  the  fullest  consideration  and  after 
a  careful  examination  of  the  authorities, 
my  mind  has  been  brought  to  the  conclu- 
sion that  no  case  heretofore  determined  by 
this  court  requires  us  to  hold  that  the  Fed- 
eral circuit  court  had  authority  to  forbid 
the  attorney  general  of  Minnesota  from 
representing  the  state  in  the  mandamus 
suit  in  the  state  court,  or  to  adjudge  that 
he  was  In  contempt  and  liable  to  be  fined 
and  imprisoned  simply  because  of  his  hav- 
ing, as  attorney  general,  brought  that  suit 
for  the  state  in  one  of  its  courts.  On  the 
contrary,  my  conviction  Is  very  strong  that, 
if  regard  be  had  to  former  utterances  of 
this  court,  the  suit  of  Perkins  and  Shepard 
in  the  Federal  court,  in  respect  of  the  re- 
lief sought  therein  against  Young,  in  his 
official  capacity,  as  attorney  general  of 
Minnesota,  is  to  be  deemed — under  the 
Ayers  and  Fitts  Cases  particularly — a  suit 
against  the  state,  of  which  the  circuit  court 
of  the  United  States  could  not  take  cog- 
nizance without  violating  the  11th  Amend- 
ment of  the  Constitution.  Even  if  it  were 
held  that  suits  to  restrain  the  instituting 
of  actions  directly  to  recover  the  prescribed 
penalties  would  not  be  suits  against  the 
state,  it  would  not  follow  that  we  should 
go  farther  and  hold  that  a  proceeding  on- 
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dsr  which  the  state  was,  in  effect,  denied 
access,  by  Its  Attorney  general,  to  its  own 
courts,  would  be  consistent  with  the  11th 
Amendment.  A  different  view  means, 
L  think,  that  although  the  judicial  power 
of  the  United  States  does  not  extend  to  any 
■uit  expressly  brought  against  a  state  by 
a  citizen  of  another  state  without  its 
sent,  or  to  any  suit  the  legal  effect  of  which 
is  to  tio  the  hands  of  the  state,  although 
not  formally  named  as  a  party,  yet  a  cii 
cuit  court  of  the  United  States,  in  a  suit 
brought  against  the  attorney  general  of 
state,  may,  by  orders  directed  specifically 
against  that  officer,  control,  entirely  con- 
trol, by  Indirection,  the  action  of  the  state 
itself  in  judicial  proceedings  In  its 
«  courts  Involving  the  constitutional  validity 
m  of  its  statutes.  This  court  has  heretofore 
held  that'that  could  not  be  done,  and  that 
such  a  result  would,  for  moat  purposes, 
practically  obliterate  the  11th  Amend- 
ment, and  place  the  states,  in  vital  par- 
ticulars, as  absolutely  under  the  control  of 
the  subordinate  Federal  courts,  as  if  they 
were  capable  of  being  directly  sued.  I  put 
the  matter  in  this  way,  because  to  forbid 
the  attorney  general  of  a  state  under  the 
penalty  of  being  punished  as  for  contempt) 
from  representing  his  state  in  suits  of  a 
particular  kind,  in  its  own  courts,  is  to  for- 
bid the  stato  itself  from  appearing  and 
being  heard  in  such  suits.  Neither  the 
words  nor  the  policy  of  the  1.1th  Amend- 
ment will,  under  our  former  decisions, 
justify  any  order  of  a  Federal  court  the 
necessary  effect  of  which  will  be  to  exclude 
a  state  from  its  own  courts.  Such  an  or- 
der, attended  by  such  results,  cannot,  I  sub- 
mit, be  sustained  consistently  with  the 
powers  which  the  states,  according  to  the 
uniform  declarations  of  this  court,  possess 
under  the  Constitution.  I  am  justified,  by 
what  this  court  has  heretofore  declared,  in 
now  saying  that  the  men  who  framed  thu 
Constitution,  and  who  caused  the  adoption 
of  the  11th  Amendment,  would  have  been 
amazed  by  the  suggestion  that  a  state  of 
the  Union  can  be  prevented,  by  an  order 
of  a  subordinate  Federal  court,  from  being 
represented  by  its  attorney  general  tn  a 
suit  brought  by  it  in  one  of  its  own  courts; 
and  that  such  an  order  would  be  inconsist- 
ent with  the  dignity  of  the  states  as  in- 
volved in  their  constitutional  immunity  from 
the  judicial  process  of  the  Federal  courts 
{except  in  the  limited  cases  in  which  they 
may  constitutionally  be  made  parties  in 
this  court),  and  would  be  attended  by  most 
pernicious  results. 

I  dissent  from  the  opinion  and  judgment. 


OobTtant, 

(MS  U.  S.  206) 
THOMAS    F.    HUNTER,    Sheriff   of    Bun- 
combe County,  State  of  North  Carolina, 
Appt, 

JAMES  £  WOOD. 

Habeas  corpus  — tn  Federal  courts. 

A  railway  ticket  agent,  acting  under  and 
in  obedience  to  an  order  of  a  Federal  cir- 
cuit court,  enjoining,  as  being  repugnant 
to  the  Federal  Constitution,  the  enforcement 
by  the  state  corporation  commission  and 
the  attorney  general  of  state  legislation  re- 


S.   Comp.   Stat.   1901,  p.   592,  from  i 
prisonment   under  a  conviction  in  a  st£.te> 
eourt  for  disobeying  such  legislation. 


APPEAL  from  the  Circuit  Court  of  the- 
United  States  for  the  Western  Dis- 
trict of  North  Carolina  to  review  an  order 
discharging,  on  habeas  corpus,  a  person  Im- 
prisoned under  a  conviction  in  the  Police 
Justice's  Court  of  the  city  of  Asheville,  in, 
the  county  of  Buncombe,  in  that  state,  for 
overcharging  for  a  railroad  ticket,  in  viola- 
tion of  the  state  law.  Affirmed. 
See  same  case  below,  166  Fed.  190. 

Statement  by  Mr.  Justice  PecUiamt 
James  H.  Wood,  the  appellee,  being  one 
of  the  ticket  agents  of  the  Southern  Rail- 
way Company,  was,  on  July  17,  1007, 
charged  in  the  police  justice's  court  of  the 
city  of  Asheville,  In  the  county  of  Bun- 
combe, In  the  state  of  North  Carolina,  with 
unlawfully  and  wilfully  overcharging  one 
T.  J.  Harmon  for  a  railroad  ticket  from 
Asheville,  North  Carolina,  to  Canton,  North 
Carolina,  in  violation  of  the  state  law.  He 
was  arrested  and  brought  before  the  court, 
and,  on  the  trial,  July  18,  1907,  was  con- 
victed and  sentenced  by  the  court  to  im- 
prisonment in  the  county  jail  of  Buncombe 
county  for  the  term  of  thirty  days,  to  be 
worked  on  the  public  roads  of  that  county 
for  that  time,  and  to  pay  all  costs. 

The  appellee  applied  to  the  United 
States  circuit  judge  in  the  western  district 
of  North  Carolina  for  a  writ  of  habeas? 
corpus,  to  be  directed  to  Hunter,  appellants 
as  sheriff  of  Buncombe*  county,  to  inquire* 
into  the  cause  of  his  detention  and  to  ob- 
tain his  discharge.  The  writ  was  issued, 
and,  after  a  hearing,  the  circuit  judge  dis- 
charged the  appellee  from  imprisonment, 
and  directed  that  a  copy  of  the  order  of  the 
discharge  should  be  certified  to  the  polios 
justice's  court  of  the  city  of  Asheville  and 
to  the  sheriff  of  Buncombe  county,  in  whose 
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custody  the  petitioner  then  was.  Ex  parte 
Wood,  15B  Fed.  190. 

It  appeared  that  prior  to  the  passage,  In 
1907,  of  the  acts  of  the  North  Carolina 
legislature  in  relation  to  passenger  and 
freight  rates  on  railroads  within  the  state, 
the  Southern  Railway  Company  was  char' 
ging  the  rates  then  allowed  by  law.  After 
the  passage  of  the  acts  above  mentioned, 
which  greatly  reduced  the  rates  of  com- 
pensation for  the  transportation  of  both 
'passengers  and  freight,  the  Southern  Sail- 
way  Company  commenced  a  suit  in  equity 
in  the  circuit  court  of  the  United  States 
for  the  western  district  of  North  Carolina 
against  the  corporation  commission  and  the 
-attorney  general  and  assistant  attorney 
general  of  the  state,  to  enjoin  the  taking 
of  any  proceedings  or  the  commencement  of 
■any  suits  or  actions  to  enforce  the  acts  in 
question,  or  to  recover  penalties  for  the 
disobedience  of  euch  acts  by  the  company. 
The  bill  alleged  that  the  acts  were  un- 
constitutional, and  that,  if  the  rates  were 
enforced,  the  result  would  be  to  prevent  the 
company  earning  anything  upon  its  Invest- 
ment, and  deprive  it  of  its  property  with- 
out due  process  of  law,  and  deny  it  the 
equal  protection  of  the  laws,  contrary  to 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  The  bill  also  averred 
that  a  duty  rested  upon  the  corporation 
•commission  and  the  attorney  general  and 
-assistant  attorney  general  to  take  such 
proceedings  as  they  might  deem  expedient 
for  the  enforcement  of  the  acts,  and  that 
the  corporation  commission  would,  for  the 
purpose  of  putting  the  acts  into  effect,  do 
those  things  which  it  was  provided  should 
be  done,  and,  in  case  of  continuous  refusal 
-an  the  part  of  the  company  to  charge  only 
the  rate  specified,  the  attorney  general  and 
-Us  assistant  would  proceed  to  enforce  the 
same  as  prescribed  in  the  acts. 

•The  circuit  judge,  upon  this  bill,  granted 
an  interlocutory  injunction,  until  the  fur- 
ther order  of  the  court,  against  the  mem- 
bers of  the  corporation  commission  and  the 
attorney  general  and  assistant  attorney 
general,  restraining  them  from  taking  any 
proceedings  towards  the  enforcement  of 
the  acts,  or  putting  the  acts  in  respect  to 
freight  charges  or  passenger  rates,  or  any 
part  or  either  of  the  acts,  into  effect,  and 
from  prosecuting  any  suit  or  action,  civil 
or  criminal,  sgainst  the  railway  company, 
its  officers,  agents,  or  employees.  The  order 
also  provided  for  the  execution  of  a  bond 
on  the  part  of  the  railway  company  in  the 
sura  of  $325,000,  conditioned  to  pay  into 
the  registry  of  the  court,  from  time  to 
time,  as  the  court  might  order,  such  sums 
of  money  as  should  be  equal  to  the  diffar- 
«M  between  the  aggregate  freight  and  pas- 


senger rates  and  excess  baggage  charges, 
charged  and  received  by  the  company  for 
intrastate  service  on  Its  lines  in  the  state 
of  North  Carolina,  and  what  would  have 
been  the  aggregate  amounts  for  such  service 
at  the  rates  fixed  In  or  under  the  acts  of 
the  assembly,  above  mentioned.  The  order 
provided  a  method  of  procedure  by  giving 
to  each  purchaser  of  a  ticket  a  coupon  for 
the  payment  of  the  difference  stated,  on 
presenting  the  coupon  to  the  registry  clerk, 
if  the  act  should  be  finally  held  valid. 

Section  4  of  the  act  of  the  legislature, 
prescribing  the  maximum  charges  for  the 
transportation  of  passengers  in  North  Car- 
olina, enacted  that  any  railroad  company 
violating  the  provisions  of  the  act  should 
be  liable  to  a  penalty  of  (£00  for  each  viola* 
tion,  payable  to  the  person  aggrieved,  re- 
coverable in  an  action  in  his  name  In  any 
court  of  competent  jurisdiction  in  the  state; 
and  any  agent,  servant,  or  employee  of  a 
railroad  company  violating  the  act  was  de- 
clared guilty  of  a  misdemeanor,  and,  upon 
conviction,  was  to  be  punished  by  flue  or 
imprisonment,  or  both,  in  the  discretion  of 
the  court.  The  act  in  relation  to  freight, 
by  the  2d  section,  provided  that,  ff  the 
company  should  make  charges  for  the  ship- 
ment of  freight  in  violation  of  the  act,  it 
should  be  guilty  of  a  misdemeanor,  and,  J 
upon  conviction,  fined  not  less  than  1100,  s 
•and  the  officer  or  agent  should  be  fined  or  ' 
imprisoned,  or  both,  in  the  discretion  of  the 

Upon  the  bearing  of  the  motion  for  an 
injunction,  after  granting  the  same,  the 
circuit  judge  wrote  an  opinion  (Southern  It- 
Co.  v.  McNeill,  16S  Fed.  766),  in  which  he 
reached  the  conclusion  that  8  4  of  the  act 
in  regard  to  passenger  rates  was,  on  its 
face,  unconstitutional  and  void. 

Notwithstanding  the  fact  that  an  injunc- 
tion had  been  granted,  proceedings  were 
thereafter  taken  against  the  appellee,  a 
ticket  agent  of  the  company,  to  punish 
him  for  not  complying  with  the  act  in  re- 
lation to  the  sale  of  tickets,  resulting  in 
his  conviction,  as  already  stated. 

The  sheriff  of  Buncombe  county,  in  whose 
custody  the  appellee  was  restrained,  duly 
appealed  to  this  court  from  the  order  dis- 
charging the  appellee  from  bis  custody. 

Messrs.  B.  J.  Justice,  J.  H.  Merrlmon, 
and  C.  B.  Aycock  for  appellant 

Messrs.  Alfred  P.  Thorn,  Walker  D. 
Hlnea,  and  Alexander  Pope  Humphrey, 

for  appellee.  * 

si 
*Mr.  Justice  Pecklsam,  after  making  the*' 
foregoing   statement,  delivered   the   opinion 
of  the  court: 
After  the  Jurisdiction  of  the  circuit  court 
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of  the  United  States  had  attached  by  the 
filing  of  the  bill  of  complaint  in  the  ease 
already  mentioned,  of  the  Southern  E.  Co. 
t.  McNeill,  member!  of  the  corporation 
commission,  and  after  the  issuing  and  serv- 
ice of  the  injunction,  at  above  stated,  the 
defendant  Wood,  acting  under  and  in  obedi- 
ence to  the  provisions  of  such  injunction, 
•old  the  railroad  tickets  at  the  usual  price, 
and,  at  the  same  time,  complied  with  the 
conditions  contained  in  the  injunction,  by 
giving  the  coupons  for  the  difference  in 
price,  and,  while  so  complying  with  the 
terms  of  such  injunction,  was  arrested  and 
proceeded  against  criminally  for  disobedi- 
ence of  the  act  fixing  rates.  Being  detained 
in  custody  by  virtue  of  this  conviction  by 
one  of  the  police  courts  of  the  state,  he  had 
the  right  to  apply  for  a  writ  of  habeas 
corpus  to  the  United  States  circuit  judgi 
and  that  judge  had  power  to  lesuo  the  writ 
and  discharge  the  prisoner  under  g  763  of 
the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1601,  p.  602),  as  he 
then  in  custody  for  an  act  done  pursuant  to 
an  order,  process,  or  decree  of  a  court  or 
judge  of  the  United  States.  See  Re  Neagl. 
(Cunningham  v.  Neaglc)  13S  U.  S.  1,  & 
L.  ed.  65,  10  Sup.  Ct.  Rep.  658.  The  writ 
being  properly  issued,  the  judge  had  the 
right,  and  it  was  his  duty,  to  examine  into 
the  facts,  and  had  jurisdiction  to  discharge 
the  petitioner  under  the  circumstances 
stated. 

The  other  questions  raised  herein  have 
been  sufficiently  discussed  in  Ex  parti 
Young,  just  decided  [200  U.  S.  123,  52  L.  ed. 

h  — .28  Sup.  Ct.  Rep.  441],  and  require  no 

5  further  attention. 

*    *For  the  reasons  given  in  that  opinion,  the 
order  appealed  from   herein   must   be   af- 


Mr.  Justice  Marian,  dissenting: 
In  my  judgment  the  appellee  should  have 
been  put  to  his  writ  of  error  for  the  review 
of  the  judgment  against  him  in  the  highest 
court  of  the  state,  competent  under  the 
state  laws  to  re-examine  that  judgment, 
thence  to  this  court  to  inquire  whether  any 
right  belonging  to  him  under  the  Federal 
Constitution  had  been  violated.  He  should 
not  have  been  discharged  on  habeas  corpus. 
Ex  parte  Royall,  117  U.  S.  241,  20  L.  ed. 
868,  B  Sup.  Ct.  Rep.  734;  Minnesota  v. 
Brundage,  180  U.  S.  499,  46  L.  ed.  639,  21 
Sup.  Ct.  Rep.  455;  Urquhart  v.  Brown,  206 
U.  S.  179,  61  L.  ed.  760,  27  Sup.  Ct.  Rep. 
469;  and  authorities  cited  in  each  case. 

Upon  the  question  as  to  what  is  and 
wbat  is  not  a  suit  against  the  state  within 
the  meaning  of  the  11th  Amendment,  my 
views  are  fully  expressed  in  my  dissenting 
opinion  in  Ex  parte    Young,    just    decided. 

'EM.  Nets.— For  cuaa  In  point,  ■ 


For  the  reaso 
the  opinion  s 


Partnership  —  lien   on    firm    assets    for 

repayment  of  advances. 

A  lien  In  favor  of  the  partner  contribut- 
ing the  entire  capital  and  necessary  ad- 
vances to  a  land  partnership  is  created  by 
a  provision  of  the  partnership  agreement 
for  the  repayment  of  the  whole  sum  ad- 
vanced by  him  for  the  venture  before  any 
division  of  profits  Is  declared,  although 
some  earlier  provisions  in  the  agreement 
treat  the  advance  of  a  part  of  the  capital 
as  a  loan  to  the  other  partner.* 


[No.  144.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Dis- 
trict Court  of  Maricopa  County,  In  that 
territory,  sustaining  a  demurrer  to,  and  dis- 
missing, the  complaint  in  a  suit  to  en  fores 
a  lien  upon  partnership  property  for  the  re- 
payment of  advances  made  by  one  partner 
to  the  firm.  Judgment  reversed  and  de- 
murrer overruled. 

See  same  case  below   (Ariz.)  S3  Pac.  463. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lewis  M.  Ogdc.n,  James  G.  Flan- 
ders, and  Ryan,  Ogden,  &  Bottum  for  ap- 
pellant. 

Mr.  Walter  Bennett  for  appellees. 
<  a 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  Is  an  appeal  from  a  judgment  on 
demurrer,  dismissing  the  appellant's  com- 
plaint. The  prayer  of  the  complaint  Is  to 
have  declared  and  foreclosed  a  mortgage 
lien  on  certain  land  as  against  the  defend- 
ants, who  also  claim  liens  upon  the  same, 
and  is  based  upon  a  written  agreement  set 
forth.  This  instrument  recites  that  the  ap- 
pellant and  William  J.  Rainey  have  bought 
the  land  for  (18,000,  in  the  proportions  of 
two  thirds  and  one  third,  respectively,  for 
purpose  of  improving  and  selling  it; 
that  the  whole  consideration  was  paid  in 
cash  by  the  appellant,  and  that  Rainey  has 
agreed  to  repay  the  one  third  with  interest. 
It  agrees  that  the  improvements  as  speci- 
fied shall  be  carried  on  with  reasonable 
diligence  and  dispatch,  and  that  the  appel- 
lant will  make  necessary  advances,  and  then 
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goes  on:  "Fourth.  That  all  money  ad- 
vanced by  laid  Jesse  Hoyt  Smith  in  said 
purchase,  a»  well  aa  all  such  aa  shall  be 
hereafter  advanced  by  him  for  any  of  the 
purposes  aforesaid,  shall  be  considered  and 
treated  aa  a  loan  or  loan*  by  him,  and  shall 
be  paid  to  him  as  rapidly  ai  possible  from 
the  receipts  from  the  sale  or  sales  or  other 
Income  of  said  property  until  the  same  shall 
be  fully  paid  at  0  per  cent  per  annum  and 
before  any  division  of  profits  shall  be  made 

The  argument  for  the  appellant  and  the 
decision  below  turned  mainly  on  the  suf- 
ficiency of  this  clause  to  crests  a  lien. 
Standing  by  itself,  and  still  more  If  taken 
only  in  connection  with  the  next  clause, 
which  provides  that,  if  all  the  loans  have 
not  been  repaid  with  Interest  in  five  years, 
Rainey  shall  repay  his  one  third  on  demand, 
It  well  might  be  held  not  to  be  enough.  It 
might  be  held  not  to  go  beyond  a  personal 
undertaking,  with  an  indication  of  a  fund 
aa  the  limit  and  only  source  of  repayment 
until  five  years  should  have  elapsed.  Bat 
It  Is  necessary  to  consider  the  whole  docu- 

g  The  6th  clause  gives  Rainey  the  general 
*  management,*  limiting  his  contracts  "on  ac- 
count of  said  property*  to  $6,000  without 
Smith's  written  consent,  requiring  agree- 
ment of  the  parties  as  to  prices  and  terms, 
and  providing  that  Rainey  shall  give  Smith 
true  accounts  "of  all  the  transactions  re- 
lating to  the  business"  and  full  informa- 
tion, etc  The  7th  clause  provides  more 
specifically  for  Rainey's  keeping  books  of 
account,  to  be  always  open  to  Smith,  and 
for  his  sending  to  Smith  monthly  "an  ac- 
count in  full  of  all  transactions  during  the 
preceding  month,  including  all  contracts 
made  and  all  disbursements  and  receipts, 
and  showing  all  the  assets  and  liabilities  of 
the  partnership.''  By  the  8th  clause  Rainey 
accepts  the  management  without  other  re- 
muneration than  his  one  third  of  the  net 
profits  of  the  business. 

The  9th  clause  reads  as  follows:  "That 
after  the  repayment  to  the  said  Jesse  Hoyt 
Smith  of  the  said  sum  of  eighteen  thousand 
dollars  ($18,000)  so  advanced  by  him  for 
the  purchase  of  said  tract,  and  his  repay- 
ment of  all  advances  which  shall  be  here- 
after made  by  him  on  account  of  said  prop- 
erty or  said  business,  together  with  inter- 
est on  all  such  sums  at  six  (6)  per  cent  per 
annum,  the  net  profits  of  said  land  and  said 
business  shall  be  divided  between  the 
parties  hereto  as  follows:  Said  Jesse  Hoyt 
Smith  shall  be  entitled  to  the  two  thirds 
(|)  thereof,  and  said  William  J.  Rainey  the 
one  third  (})  thereof;  and  the  losses,  If 
any,  shall  be  shared  between  the  parties  in 
ratio  aforesaid.  It  Is  further  agreed  and 
•M.  NoU.-ro  r 


understood  between  the  parties  hereto  that 
this  memorandum  of  agreement  Is  made  for 
the  purpose  of  stating  explicitly  the  terms 
of  copartnership  on  which  the  said  Jesse 
Hoyt  Smith  and  William  J.  Rainey  have 
joined  In  the  purchase,  improvement,  and 
sale  of  said  tract.'' 

The  result  of  the  whole  agreement,  then, 
is  that  it  forms  a  partnership,  and  that 
when  it  comes  to  the  division  of  assets  the 
appellant  is  to  be  repaid,  not  merely  his 
share  of  the  capital,  but  the  whole  118,000 
and  bis  advances  before  any  profits  are  de- 
clared. This  means,  of  course,  that  he  is 
to  be  repaid  them  out  of  the  land  or  Its  pro-  g 
ceeds.  The*advance  of  one  third  of  the  pur-  * 
chase  price,  which  appears  in  the  beginning 
as  a  loan  to  Rainey,  is  regarded  at  the  end, 
with  manifest  justice,  as  standing  on  the 
same  footing  as  the  later  advances  made 
more  specifically  to  the  business.  The 
whole  land  is  treated  aa  firm  capital,  and 
the  whole  sum  paid  for  la  treated  as  having 
been  contributed,  as  in  fact  it  was,  by 
Smith,  and  as  contributed  to  the  firm. 

A  partner  has  a  lien  on  the  firm's  assets 
for  the  repayment  of  his  advances  to  the 
firm,  and  the  0th  clause,  providing  for  the 
repayment  of  the  whole  sum  advanced  by 
Smith  for  the  venture,  means  that  he  shall 
be  repaid  out  of  the  land  regarded  as  as- 
sets. Taking  the  Instrument  as  a  whole, 
we  are  of  opinion  that  it  gives  the  appel- 
lant a  lien.  Whether  the  defendants,  never- 
theless, may  not  be  entitled  to  priority,  Is 
not  before  us  now.  The  only  ground  on 
which  the  demurrer  was  or  could  have  been 
sustained  was  that  the  plaintiff  had  no  lien 
at  all. 

Judgment  reversed. 

Demurrer  overruled. 


JOHN  H.  GRAIN,  Inspector  of  Coal  Oil, 
Carbon  Oil,  Petroleum,  Kerosene  Oil, 
Gasolene,  etc.,  for  the  County  of  Shelby 
and  City  of  Memphis,  Tenn. 

Error  to  state  court  —  Federal  ques- 
tion. 

1.  A  decision  of  a  state  court  dismissing, 
on  the  ground  that  the  suit  was  one  apainst 
the  state,  and  therefore  not  within  its  juris- 
diction, a  bill  which  seeks  to  enjoin  a  state 
oil  inspector  from  enforcing  a  state  inspec- 
tion law,  on  the  theory  that  such  law,  il 
applied  to  the  oils  in  controversy,  violates 
the  commerce  clause  of  the  Federal  Constitu- 
tion, gives  effect  to  such  law,  and  is  review- 
able by  the  Supreme  Court  ol  the  United 
States.* 
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Commerce  —  state   taxation  —  inspection 
fees  —  property  In  transit. 

2.  Oil  shipped  from  Pennsylvania  and 
Ohio,  and  destined  ultimately  tor  point*  in 
Arkansas,  Louisiana,  and  Mississippi,  is  not 
property  in  interstate  commerce,  so  as  to  be 
exempt  from  state  tax  or  inspection  laws 
while  it  is  held  at  a  distributing  point  main- 
tained by  the  shipper  in  Tennessee,  at  which 
e'int  such  oil  is  unloaded  from  tank  cars 
to  various  tanks,  barrels,  and  other  re- 
ceptacles, and  from  which  ft  is  forwarded 
to  its  final  destination.* 

[No.  12B.] 


IN  ERROR  to  the  Supreme  Court  of  tht 
State  of  Tennessee,  which,  reversing  a 
decree  of  the  Chancery  Court  of  Shelby 
County,  In  that  state,  overruling  a  de- 
murrer to  a  bill  to  enjoin  the  collection 
of  inspection  fees  by  a  state  oil  inspector, 
sustained  the  demurrer  and  dismissed  the 
bill.  Affirmed. 
See  same  case  below,  117  Tenn.  82,  SS  S. 


J  Statement  by  Mr.  Justice  McKenna: 
Plaintiff  in  error,  which  was  also  plain- 
tiff In  the  courts  below,  invokes  the  pro- 
tection of  the  commerce  clause  of  the 
Constitution  of  the  United  States  against 
the  collection  of  a  tax  for  the  inspection  of 
certain  of  Its  oils  in  Tennessee.  The  bill 
prayed  an  injunction  against  the  defendant, 
based  on  the  following  facts,  summarized 
from  the  bill: 

The  plaintiff  Is  a  Tennessee  corporation 
with  its  principal  place  of  business  in 
Memphis,  Tennessee.  It  is  engaged  in  the 
manufacture  and  sale  of  coal  oil  and  other 
Illuminating  oils  in  the  various  states  of 
the  Union.  Its  wells  and  refining  and 
manufacturing  plants  are  alt  located  in  the 
states  of  Pennsylvania  and  Ohio,  from 
which  it  ships  Its  product  to  the  states  in 
which  they  are  sold  and  used.  On  account 
of  the  tendency  of  the  oils  to  leak  and 
evaporate,  and,  under  change  of  tempera- 
ture, to  burst  the  vessel  in  which  they  are 
contained,  it  is  necessary  to  ship  the  oils  in 
tank  cars,  and  it  is  also  necessary  to  have 
distributing  points  for  such  oils  in  various 
places  in  the  United  States,  at  which  it 
may  receive  the  oils  so  shipped,  and  place 
it  in  barrels  or  other  smaller  vessels  suit- 
able in  size  for  filling  orders,  which  vary 
sc  in  amounts  from  one  barrel  upward.  It 
m  would  be  impracticable  to  carry  on  business 
*  in,  or  to  have  apparatus  and*  machinery  for 
the  reception  and  delivery  of,  oil  at  every 
point  at  which  plaintiff  ships  oil.  For  some 
•KiU  Not*.— For  cues  In  point,  see  Cent.  Dig. 


years  plaintiff  has  been  engaged  in  business 
at  Memphis,  and  has  made  that  city  not 
only  a  place  of  business  at  which  to  sell  oil 
to  the  citizens  and  residents  of  Tennessee, 
but  also  has  mode  it  one  of  its  distributing 
points  to  which  it*  oils  are  shipped  from 
Pennsylvania  and  Ohio  in  tank  cars,  from 
which  cars  the  oils  are  unloaded  into  vari- 
ous tanks,  barrels,  and  other  receptacles, 
for  the  purpose  of  being  forwarded  to  its 
customer*  in  Arkansas,  Louisiana,  and  Mis- 
sissippi, in  which  states  it  has  many  regu- 
lar customers,  from  whom  it  always  has  an 
hand  many  unfilled  orders  for  oil,  to  be  de- 
livered as  soon  as  possible  or  convenient. 

At  Memphis  plaintiff  has  numerous  tanks 
or  receptacles  for  oil  of  various  kinds  and 
sizes,  among  which  are  the  following:  (1) 
A  tank  or  vessel  in  which  is  kept  oil  for 
which  orders  have  been  received  from  the 
states  above  mentioned  before  Its  shipment 
from  the  manufacturing  plants,  and  which 
is  especially  shipped  to  fill  such  orders. 
This  oil  is  unloaded  at  Memphis  only  for 
the  purpose  of  distribution  In  smaller  ves- 
sels to  meet  the  requirements  of  such 
orders,  and  is  kept  separate  from  oils  for 
sale  in  Tennessee,  in  a  tank  plainly  and 
conspicuously  marked  "Oil  Already  Sold  In 
Arkansas,  Louisiana,  and  Mississippi,"  and 
remains  in  Tennessee  only  long  enough  (a 
few  days)  to  be  properly  distributed  ac- 
cording to  the  orders  therefor.  (2)  An- 
other tank  or  vessel  for  oil  to  be  sold  in 
those  states,  but  for  which  [there  wen]  no- 
orders  at  the  time  of  shipment  from  the 
manufacturing  plant*.  This  tank  is  marked 
"Oil  to  be  Sold  In  Arkansas,  Louisiana,  and 
Mississippi,"  and  is  kept  separate  and 
apart  from  all  other  oil  until  required  to 
supply  orders  from  plaintiff's  customers  in 
those  states,  and  is  never  sold  except  upon 
is  receipt  of  such  orders. 

The  defendant,  as  inspector  of  oils,  from 
time  to  time  inspects  plaintiff's  oils  at 
Memphis,  and  charges  and  collects  .for  such 
inspection  a  regular  fee  of  25  cents  per 
barrel,  a*  provided  in  J  8  of  the  act  of  1899v 
of  the  legislature  of  Tennessee,  and  tbe£ 
plaintiff  has  fully'paid  such  charges  up  to* 
the  present  time  on  all  of  its  oils  shipped 
into   Tennessee,  whether  intended   for  sale 

that  state  or  other  states.  Until  recent- 
ly plaintiff  has  unloaded  the  greater  portion 
oil  from  Its  tank  cars  to  its  station- 
ary tanks  without  attempting  to  separate 
the  oil  sold  or  intended  to  be  sold  in  the 
states  above  mentioned  from  that  to  be 
sold  in  the  state  of  Tennessee,  and  paid  the 
inspection  charges  upon  all.  Plaintiff,  how- 
ever, is  now  separating  its  oil  in  the  manner 
above  described,  because  it  has  been  advised 
that  the  oil  intended  to  be  sold  outside  at 
vol.  10,  Cummtrce,  I  114 
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Tennessee  i*  not  subject  to  inspection  in 
that  state  it  kept  separate  from  the  oil 
■old  or  intended  to  be  sold  in  that  state. 

Defendant  claims  the  right  to  inspect 
such  oils,  although  he  knows  and  admits  no 
salsa  thereof  are  made  in  Tennessee,  and 
olalmi  that  he  is  not  only  entitled,  but 
that  it  is  hie  duty,  to  inspect,  the  same  and 
collect  the  regular  fees  in  such  inspection. 

Plaintiff  is  advised  and  shows  that  de- 
fendant has  no  right  to  inspect  the  oil  or 
collect  the  fees,  because  the  act  of  1899 
does  not  apply  to  them,  for  reasons  which 
are  elaborately  set  out;  but  it  is  alleged 
that,  if  the  act  should  be  construed  to  ap- 
ply to  them,  the  act  is  unconstitutional  "in 
so  far  as  it  provides  for  or  requires  an  in- 
spection of  any  of  the  oil  in  said  tanks, 
because  such  inspection  would  be  a  regu- 
lation of  and  interference  with  commerce 
between  the  states  of  Pennsylvania  and 
Ohio,  from  which  said  oil  was  shipped,  and 
the  states  of  Arkansas,  Louisiana,  and  Mis- 
sissippi, to  which  the  same  was  shipped,  in 
violation  of  the  Constitution  and  laws  of 
the  United  States,  and  especially  of  the  3d 
clause  of  £  8  of  article  1  of  the  Constitution 
of  the  United  States,  which  provides  that 
Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes.' " 

Plaintiff  alleges  that  the  act  of  1899  and 
the  inspection  thereunder  ii  not  a  valid 
exercise  of  the  police  power  of  the  state, 
and  to  that  extent  the  act  is  unconstitu- 
tional and  void,  because  (1)  none  of  the  oil 
■e  is  manufactured  in  Tennessee,  and  the  in- 
«  apeetlon,  therefore,  la  not  necessary  for  the 
*  protection  either  of*  the  residents  and 
citizens  of  Tennessee  or  the  reputation  of 
her  manufactured  products.  (8)  The  fees 
are  unreasonable  and  exorbitant  for  the 
service  performed,  and  very  much  greater 
than  necessary  to  provide  for  inspection, 
and  that,  after  payment  of  the  salaries  and 
other  expenses  incident  to  inspection,  there 
la  a  surplus  of  many  thousands  of  dollars 
put  Into  the  treasury  annually.  (3)  The 
act  is  void  under  the  Constitution  of  the 
state  of  Tennessee,  because  the  inspection 
is  not  necessary  or  conducive  to  the  benefit 
of  the  state  of  Tennessee  or  the  citizens 
thereof,  and  the  act  is  therefore  unneces- 
sary, unreasonable,  and  not  a  valid  exer- 
cise of  the  police  power  of  the  state,  but  a 
mere  tax  or  charge  imposed  under  the  guise 
of  a  police  regulation,  and  as  such  is  in 
conflict  with  article  2,  8  28,  of  the  Consti- 
tution of  Tennessee,  which  requires  all 
property  to  be  taxed  according  to  its  value, 
and  that  taxes  be  equal  and  uniform 
throughout  the   state. 

It  is  alleged  that  the  act  provides  In  |  2 
•  heavy  penalty,  consisting  of  a  fine  from 


120  to  ISO  for  each  offense,  against  any 
dealer  or  manufacturer  who  shall  obstruct 
the  inspector  in  the  discharge  of  his  duties, 
or  refuse  to  permit  hint  upon  his  premises 
for  the  performance  thereof;  and  provides 
in  I  4  that  it  shall  be  a  misdemeanor  for 
any  person  to  sell  any  oil  before  having  it 
inspected  as  provided  in  the  act,  and,  on 
conviction,  shall  be  fined  (300,  and  the  oil, 
if  found  to  be  rejected,  shall  be  forfeited 
and  sold.  Plaintiff,  therefore,  it  is  alleged, 
on  account  of  the  severe  penalties,  could 
not  afford  to  take  the  risk  of  selling  any 
oil  without  inspection,  or  take  the  risk  of 
refusing  permission  to  Inspect.  That  it  is 
doubtful  if  plaintiff,  if  It  paid  the  fees 
under  protest,  could  recover  the  same,  and 
if  they  could  be  recovered  It  would  be 
necessary  for  plaintiff  to  bring  suit  every 
thirty  days  for  the  charges  paid  for  the  pre- 
ceding thirty  days,  so  that  an  indefinite 
number  of  suits  would  be  necessary.  Irrep- 
arable injury  will  therefore  result,  It  is  al- 
leged, if  the  inspection  against  plaintiffs 
oils  under  the  act  of  1809  be  not  enjoined.     e 

Defendant  filed  a  demurrer  which  at-jj 
tacked  the  bill  for  want'of  equity,  and  also* 
the  jurisdiction  of  the  oourt  to  hear  and  de- 
termine the  cause,  for  the  reason  that  It 
was  a  "suit  against  the  state,  or  against 
an  officer  of  the  state,  acting  by  authority 
of  the  state,  with  a  view  to  reach  the  state, 
its  treasury,  funds,  or  property."  By  this 
ground  of  demurrer  defendant  attempted  to 
avail  himself  of  an  act  of  the  state  of 
Tennessee,  passed  in  1873,  being  §  4607  of 
Shannon's  Code,  which  provides  as  follows: 
'That  no  court  in  the  state  of  Tennessee- 
has,  nor  shall  hereafter  have,  any  power, 
jurisdiction,  or  authority  to  entertain  any 
suit  against  the  state,  or  any  officer  acting 
by  the  authority  of  the  state,  with  a  view 
to  reach  the  state,  its  treasury,  funds,  or 
property,  and  all  such  suits  now  pending,  or 
hereafter  brought,  should  be  dismissed  as 
to  the  state,  or  such  officer,  on  motion,  plea, 
or  demurrer  of  the  law  officer  of  the  state, 
or  counsel  employed  by  the  state." 

The  demurrer  was  overruled  "as  to  that 
part  of  the  hill  in  reference  to  the  first  tank 
mentioned  in  said  bill."  It  was  sustained 
"as  to  all  that  part  of  the  bill  in  reference 
to  the  second  tank  mentioned  in  said  bill." 
The  ground  of  demurrer  which  went  to  the 
jurisdiction  of  the  court  was  overruled  "as 
to  the  oil  in  both  tanks." 

A  preliminary  injunction  which  had  been 
granted  was  continued  in  force.  Inspection, 
however,  it  was  adjudged  might  proceed, 
the  fees  to  be  paid  into  court  pending  ap- 
peal to  the  supreme  court  of  the  state. 

An  appeal  was  taken,  and  the  supreme 
court  decided  that  the  suit  was  one  against 
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the   itatc,   and  reversed   the  decree  of  the 
chancery  court.    117  Term.  82,  96  S.  W.  824. 

Messrs.    H.     J.     Livingston,    Jr.,    tad 
Thomas  B.  Turley  for  plaintiff  in  enor. 
Mr.  Charles  T.  Cates,  Jr.,  for  defend- 

a""1""""' 

*  *  Mr.  Justice  McKennn,  after  stating  the 
case  as  above,  delivered  the  opinion  of  the 

It  is  contended  by  defendant  in  error 
that  this  court  is  without  jurisdiction  be- 
cause no  matter  sought  to  be  litigated  by 
plaintiff  in  error  was  determined  by  the 
supreme  court  of  Tennessee,  The  court 
•imply  held,  it  is  said,  that,  under  the  laws 
of  the  state,  it  had  no  jurisdiction  to  enter- 
tain the  suit  for  any  purpose.  And  it  is 
insisted  "that  this  holding  involved  no 
Federal  question,  but  only  the  powers  and 
jurisdiction  of  the  courts  of  the  State  of 
Tennessee,  in  respect  to  which  the  supreme 
court  of  Tennessee  is  the  final  arbiter." 

Opposing  these  contentions,  plaintiff  in 
error  urges  that  whether  a  suit  is  one 
against  a  state  cannot  depend  upon  the 
declaration  of  a  statute,  but  depends  upon 
the  essential  nature  of  the  suit,  and  that 
the  supreme  court  recognized  that  the 
h  statute  "added  nothing  to  the  axiomatic 
h  principle  that  the  state,  as  a  sovereign,  is 

*  not  subject  to  suit  save  by  its  own'con- 
aent."  And  it  is  hence  insisted  that  the 
court,  by  dismissing  the  bill,  gave  effect  to 
the  law  which  was  attacked.  It  is  further 
insisted  that  the  bill  undoubtedly  present* 
rights  under  the  Constitution  of  the  United 
States  and  conditions  which  entitle  plain- 
tiff in  error  to  an  injunction  for  the  pro- 
tection of  such  rights,  and  that  a  statute  of 
the  state  which  operates  to  deny  such 
rights,  or  such  relief,  "is  itself  in  conflict 
with  the  Constitution  of  the  United  States." 

Plaintiff  in  error,  to  sustain  its  conten- 
tion that  the  suit  is  not  one  against  the 
state,  but  one  to  restrain  "unconstitutional 
aggression"  by  a  state  officer  upon  private 
property,  cites  many  cases  in  this  court. 
To  these  cases  defendant  in  error  makes  no 
other  reply  than  to  say  that  they  were 
cases  in  the  Federal  courts  and  within  the 
acknowledged  range  of  the  jurisdiction  of 
courts,  while  the  question  presented  by  the 
motion  to  dismiss  is  not  the  rights  plain- 
tiff in  error  may  have,  but  what  remedies 
it  has,  and  trie  power  of  the  state  over  those 
remedies  so  far  as  its  own  courts  are  con- 
cerned. The  difference  is  urged  as  material, 
and  the  following  cases  are  adduced: 
Semple  v.  Unpir,  4  Wall.  431,  18  L.  ed. 402; 
Norton  v.  Shelby  County,  118  U.  S.  425,  30 
L.  ed.  178,  6  Sup.  Ct.  Rep.  1121;  Smith  v. 
Adsit,  IS  Wall.  1SS,  190,  21  L.  ed.  310,  311; 


Callan  t.  Bransford,  139  U.  S.  198,  35  L.  ed. 
144,  II  Sup.  Ct.  Rep.  519;  Freeport  Water 
Co.  v.  Freeport,  180  U.  S.  687,  601,  45  L.  ed. 
679,  889,  21  Sup.  Ct.  Rep.  493;  Newman  v. 
Gates,  204  U.  S.  89,  95,  61  L.  ed.  386,  389, 
27  Sup.  Ct.  Rep.  220;  Chambers  v.  Baltimore 
&  O.  R.  Co.  decided  November  18  of  this 
term  [207  U.  3.  142,  ante,  34,  28  Sup.  Ct, 
Rep.  34]. 

A  review  of  these  cases  becomes  neces- 
sary. In  Semple  v.  Bagar,  Semple  had  a 
patent  from  the  United  States  for  a  certain 
tract  of  land.  He  sued  Hagar  to  quiet  his 
title,  alleging  that  Hagar  claimed  the  land 
under  a,  fraudulent  Mexican  grant,  and  a 
patent  of  the  United  States,  issued  in  af- 
firmance of  the  grant.  Semple  prayed  that 
the  grant  be  declared  void  "as  issued  upon 
false  suggestion  and  without  authority  of 
law."  Hagar  demurred  to  the  bill,  on  the 
ground,  among  others,  that  the  court  had 
no  jurisdiction  of  the  action.  The  demurrer 
was  sustained  and  the  case  was  hrought  to 
this  court  by  writ  of  error.  A  motion  to 
dismiss  was  made,  which  was  granted.  Then 
court  said:  "We  have  here  a  very  briefer 
record,  and,  on  the  facts  of  the  ease,  we* 
cannot  shut  our  eyes  to  the  total  want  of 
jurisdiction  under  the  25th  section  or  any 
other  section  of  the  judiciary  act.  It  is 
plain  that,  if  the  court  had  assumed  juris- 
diction, and  had  declared  the  defendant's 
patent  void,  for  the  reason  alleged  in  the 
bill,  the  defendant  would  have  had  a  ease 
which  might  bave  been  reviewed  by  this 
court,  under  the  2Gth  section,  and  one  on 
which  there  might  have  been  a  question  and 
difference  of  opinion.  But  it  Is  hard  to  per- 
ceive how  the  25th  section  could  apply  to  a 
judgment  of  a  state  court  which  did  not 
decide  that  question,  and  refused  to  take 
jurisdiction  of  the  case.  The  matter  Is  too 
plain  for  argument."  In  other  words,  it 
was  decided  that  the  Federal  question  must 
be  decided  before  it  can  be  reviewed.  Ap- 
parently there  was  no  thought  of  consider- 
ing whether  the  question  of  jurisdiction  wsa 
rightly  decided.  That  was  seemingly  con- 
sidered out  of  the  power  of  this  court  to  in- 

Norton  v.  Shelby  County  was  a  writ  to 
enforce  the  payment  of  certain  bonds  issued 
by  the  board  of  commissioners  of  Shelby 
county.  One  of  the  questions  in  the  case 
was  whether  the  board  of  commissioners 
ivas  a  legally  constituted  body.  The  su- 
preme court  of  the  state  decided  it  was  not, 
and  this  court  accepted  the  decision  as 
binding.  "The  determination  made,"  we 
said,  through  Mr.  Justice  Field,  "relates  to 
the  existence  of  an  inferior  tribunal  of  the 
state,  and  that  depending  upon  the  consti- 
tutional power  of  the  legislature  of  the 
state  to  create  it  and  supersede  a  pre-exist- 
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tag  Institution.  Upon  a  subject  of  this 
nature  the  Federal  courts  will  recognize  as 
authoritative  the  decision  of  the  state 
court."  Claiborne  County  t.  Brooks,  111 
U.  8.  400,  410,  28  I-  ed.  470,  474,  4  Sup.  Ct. 
Sep.  489,  was  cited. 

Smith  v.  Adsit  was  a  rait  for  equitable 
relief  against  *  sale  of  land  which  a  third 
party  had  undertaken  to  make,  in  violation 
of  an  act  of  Congress.  A  decree  was  entered 
against  Adsit  for  98,829  and  dismissed  as 
to  other  defendants.  The  decree  was  re- 
versed by  the  supreme  court  of  the  state, 
and  the  bill  dismissed  for  want  of  juris- 
r  diction,  and  the  case  was  brought  to  this 
n  court  by  writ  of  error.  A  motion  to  dis- 
miss was  granted,  "Mr.  Justice  Strong, 
■peaking  for  the  court,  saying:  "In  view 
of  this  [the  action  of  the  state  eourt]  we 
do  not  perceive  that  we  have  any  au- 
thority to  review  the  judgment  of  the  state 
court.''  It  was  intimated  in  the  opinion 
that  a  Federal  question  had  been  presented, 
but  it  was  not  decided.  "As  we  have  seen," 
Mr.  Justice  Strong  said,  "the  bill  was  dis- 
missed for  want  of  jurisdiction.  The  judg- 
ment of  the  court  respecting  the  extent  of 
its  equitable  jurisdiction 
reviewable  here."  And,  further:  "It  may 
well  have  been  determined  that  the  pli  ' 
tiff's  remedy  against  Adsit  was  at  law,  and 
not  in  equity,  even  if  the  sale  from  Holmes 
to  him  was  utterly  void.  But,  whatever 
may  have  been  the  reasons  for  the  decision, 
whether  the  court  had  jurisdiction  of  the 
Case  or  not  is  a  question  exclusively  for  the 
Judgment  of  the  state  court." 

In  Callan  v.  Bransford  a  writ  of  error  to 
the  court  of  appeals  of  Virginia  was  dis- 
missed on  the  ground  that  that  court  had 
disposed  of  the  case  on  the  ground  that  the 
matters  involved  were  purely  pecuniary, 
and  that  the  amount  in  controversy  in  each 
case  was  less  than  sufficient  to  give  the 
eourt  jurisdiction  under  the  Constitution 
Of  the  state.  "This  being  so,"  this  court 
said,  "we  are  of  opinion  that  the  writs  of 
error  to  that  court  must  be  dismissed.1' 

In  Freeport  Water  Co.  v,  Freeport,  we 
said:  "With  what  functions  the  circuit 
courts  of  the  state  [Illinois]  may  be  invest- 
ed may  not  be  of  Federal  concern.  It  is 
also  a  matter  of  construction,  in  which  we 
might  be  obliged  to  follow  the  state  courts." 
In  Newman  v.  Gates  the  Federal  right 
was  asserted  under  that  provision  of  the 
Constitution  of  the  United  States  requiring 
due  faith  and  credit  to  be  given  by  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  The  su- 
preme eourt  of  the  state  (Indiana)  dis- 
missed the  appeal  to  it  as  not  having  been 
properly  taken.  The  case  was  brought  here, 
bat    dismissed.      We    amid. 


Justice  White:  "As  the  jurisdiction  of  this 
court  to  review  the  judgments  or  decrees  * 
of  state  courts  when  a  Federal  question  is  £ 
presented  Is  limited  to  "the  review  of  a  final  * 
judgment  or  decree,  actually  or  construct- 
ively deciding  such  question,  when  rendered 
by  the  highest  court  of  a  state  in  which  a 
decision  in  the  suit  could  be  had,  and  as, 
for  the  want  of  a  proper  appeal,  no  final 
judgment  or  decree  in  such  court  has  been 
rendered,  it  results  that  the  statutory  pre- 
requisite for  the  exercise  in  this  case  of  the 
reviewing  power  of  this  court  is  wanting." 

In  Chambers  v.  Baltimore  A,  0.  R.  Co.  a 
statute  of  Ohio  gave  an  action  for  death 
caused  by  the  wrongful  act  in  another 
state  only  when  the  death  was  that  of  a 
citizen  of  Ohio.  The  statute  was  attacked 
on  the  ground  that  it  violated  that  clause 
of  the  Constitution  of  the  United  States 
which  entitles  the  citizens  of  each  state  to 
all  the  privileges  and  immunities  of  citizens 
in  tho  several  states.  The  statute  was  sus- 
tained by  this  court.  Mr.  Justice  Moody, 
speaking  for  the  court,  said: 

"But,  subject  to  the  restrictions  of  the 
Federal  Constitution,  the  state  may  de- 
termine the  limits  of  the  jurisdiction  of  its 
courts,  and  the  character  of  the  contro- 
versies which  shall  be  heard  in  them.  The 
state  policy  decides  whether  and  to  what 
extent  the  state  will  entertain  in  its  courts 
transitory  action,  where  the  causes  of 
action  have  arisen  in  other  jurisdictions. 
Different  states  may  have  different  policies, 
and  the  same  state  may  have  different 
policies  at  different  times.  But  any  policy 
the  state  may  choose  to  adopt  must  operate 
in  the  same  way  on  its  own  citizens  and 
those  of  other  states.  The  privileges  which 
it  affords  to  one  class  it  must  afford  to  the 
other.  Any  law  by  which  privileges  to  be- 
gin actions  in  the  courts  are  given  to  its 
own  citizens,  and  withheld  from  the  citizens 
of  other  States,  is  void,  because  in  conflict 
with  the  supreme  law  of  the  land." 

But  in  none  of  these  cases  was  the  same 
question  presented  that  is  presented  here, 
□or  were  all  of  the  cases  cited  by  plaintiff 
in  error  to  sustain  the  jurisdiction  of  this 
court  cases  in  the  Federal  courts.  Foin- 
dexter  v.  Greenhow,  114  U.  S.  270,  26  L.  ed. 
185,  S  Sup.  Ct.  Bep.  903,  962,  and  Chaffin  v. 
Taylor,  114  U.  8.  309,  29  L.  ed.  108,  5  Sup.g 
Ct.  Rep.  924,  002,  were  brought  in  the  3 
state  courts'of  Virginia,  and  they  involve" 
questions  very  much  like  those  In  the  case 
at  bar.  Poindexter  v.  Greenhow  was  an 
action  of  detinue  for  personal  property  dis- 
trained by  Greenhow  for  delinquent  taxes, 
in  payment  of  which  Poindexter  had  ten- 
dered coupons  cut  from  bonds  issued  by  the 
state  of  Virginia  under  act  of  the  state 
passed  in  1871.    This  act,  it  was  held,  cose 
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Ktitutecl  a  contract  between  the  bolder  of 
the  coupons  and  the  state  that  they  should 
be  received  for  taxes,  which  contract,  it 
was  further  held,  was  impaired  by  the 
subsequent  act  under  which  Greenhow  justi- 
fied the  distraint  of  Poindexter's  property. 

It  was  urged  that  the  action  could  not  be 
maintained  because  it  was  substantially  an 
action  against  the  state,  to  which  it  had 
not  assented.  It  was  further  urged  that  the 
remedy  was  afforded  of  a  right  to  recover 
back  all  the  taxes  after  payment  under 
protest,  and  that  this  constituted  the  sole 
remedy. 

The  first  contention  was  discussed  at 
length  and  rejected.  The  court  said,  ii 
feet,  that  the  defendant  in  the  action 
sued  as  a  wrongdoer,  and  could  only  justify 
himself  under  a  valid  law.  And  It  was 
said:  "The  state  has  passed  no  such  law, 
for  it  cannot ;  and  wbat  it  cannot  do,  it  cer- 
tainly, in  contemplation  of  law,  has  not 
•done.  The  Constitution  of  the  United 
States  and  its  own  contract,  both  irrepeal 
able  by  any  act  on  its  part,  are  the  law  of 
Virginia;  and  that  law  made  it  the  duty  of 
the  defendant  to  receive  the  coupons  ten- 
dered in  payment  of  taxes,  and  declared 
every  step  to  enforce  the  tax,  thereafter 
taken,  to  be  without  warrant  of  law. 
...  Be  stands,  then,  stripped  of  ail  of- 
ficial character,  and,  confessing  a  personal 
violation  of  the  plaintiff*  right*,  for  whivh 
he  must  personally  answer,  he  it  ioithont  de- 
fense."    (Italics  ours.) 

A  distinction  was  made  between  the 
state  and  its  government,  and  it  was  said 
that  an  officer  representing  and  acting  for 
the  latter  is  not  an  agent  of  the  former. 
That  and  other  cases  were  reviewed  in  Bel- 
knap v.  Schild,  161  U.  8.  10,  40  L.  ed.  699, 
IS  Sup.  Ct.  Rep.  443,  and  Mr.  Justice  Gray, 
speaking  for  the  court,  said:  "In  a  suit 
«  to  which  the  state  is  neither  formally  nor 
-3  really  a  party,  its  officers,  although  acting 
by  its  order  and  for  its  benefit,  may  be*re- 
■trained  by  injunction,  when  the  remedy  at 
law  is  inadequate,  from  doing  positive  acts, 
for  which  they  are  personally  and  individu- 
ally liable,  taking  or  injuring  the  plain- 
tiff's property,  contrary  to  a  plain  official 
duty  requiring  no  exercise  of  discretion, 
and  in  violation  of  the  Constitution  or  laws 
of  the  United  States."  Cases  were  cited. 
And  again:  "But  no  injunction  can  be  is- 
sued against  officers  of  a  state  to  restrain 
or  control  the  use  of  property  already  in 
the  possession  of  the  state,  or  money  in  Its 
treasury  when  the  suit  is  commenced;  or 
to  compel  the  state  to  perform  its  obli- 
gations; or  where  the  state  has  otherwise 
aueh  an  interest  in  the  object  of  the  suit  as 
to  be  a  necessary  party."  The  case  and 
those  cited  expose  the  error,  which  appears  > 


with  a  kind  of  periodicity,  varied  In  presen- 
tation, to  accommodate  the  particular  exi- 
gency, that  a  state  is  inevitably  brought 
into  court  when  the  execution  of  its  laws 
Is  arrested  by  a  suit  against  its  officers.  It 
seems  to  be  an  obvious  consequence  that,  as 
a  state  can  only  perform  its  functions 
through  its  officers,  a  restraint  upon  them  is 
a  restraint  upon  its  sovereignty  from  which 
it  is  exempt,  without  ita  consent,  in  the 
state  tribunals,  and  exempt  by  the  11th 
Amendment  of  the  Constitution  of  the 
United  States  in  the  national  tribunals. 
The  error  is  in  the  universality  of  the  con- 
clusion, as  we  have  seen.  Necessarily,  to 
give  adequate  protection  to  constitutional 
rights  a  distinction  must  be  made  between 
valid  and  Invalid  state  laws,  as  determin- 
ing the  character  of  the  suit  against  state 
officers.  And  the  suit  at  bar  illustrates  tha 
necessity.  If  a  suit  against  state  officers 
is  precluded  in  the  national  courts  by  the 
I  lth  Amendment  to  the  Constitution,  and 
may  be  forbidden  by  a  state  to  its  courts, 
aa  it  Is  contended  in  the  case  at  bar  that 
it  may  be,  without  power  of  review  by  this 
court,  it  must  be  evident  that  an  easy  way 
is  open  to  prevent  the  enforcement  of  many 
provisions  of  the  Constitution;  and  the 
14th  Amendment,  which  is  directed  at 
state  action,  could  be  nullified  as  to  much 
of  Its  operation.  And  It  will  not  do  to  say 
that  the  argument  is  drawn  from  extremes.  *, 
Constitutional  provisions  are  based  on  the  j] 
■possibility  of  extremes.  There  need  not,  * 
however,  be  Imagination  of  extremes,  if  by 
extremes  be  meant  a  deliberate  purpose  to 
prevent  the  assertion  of  constitutional 
rights.  Zeal  for  policies,  estimable,  it  may 
be,  of  themselves,  may  overlook  or  under- 
estimate private  rights.  The  swift  execu- 
tion of  the  law  may  seem  the  only  good, 
and  the  rights  and  interests  which  obstruct 
it  be  regarded  aa  a  kind  of  outlawry.  Sea 
Ex  parte  Young  [209  U.  S.  123,  32  L.  ed. 
— ,  28  Sup.  CL  Rep.  441],  where  this  subject 
is  full;  discussed  and  the  cases  reviewed. 

The  principles  of  the  cases  which  we 
have  dted  were  applied  by  the  supreme 
court  of  Tennessee  in  Lynn  v.  Polk,  8  Lea, 
121,  where  a  suit  against  the  funding  board 
of  the  state  was  maintained  against  the 
contention  that  it  was  a  suit  against  the 
state  or  against  the  officers  of  the  state, 
within  the  meaning  of  the  act  of  1873,  on 
the  ground  that  an  officer  executing  an  un- 
constitutional statute  is  not  acting  by  the 
authority  of  the  state.  The  court,  however, 
distinguishes  that  case  from  the  one  at  bar 
by  saving  that  plaintiff  in  error  did  not 
assail  the  inspection  law  for  being  void 
upon  its  face,  but  only  on  the  ground  "that 
the  oil  upon  which  defendant  was  about 
to  impose  inspection  feea  was  in  law  af- 
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fee  ted  with  interstate  commerce."  To  enter 
into  the  inquiry  involved  in  the  contention, 
it  w  further  said,  "the  court  would  be 
bound  first  to  determine  whether  the  oil  in 
these  tanks  was  in  fact  and  in  law,  as 
claimed  by  complainant,  a  part  of  inter- 
state commerce;  and  to  do  this  we  would 
be  bound  to  hold,  and  proceed  upon  the 
theory,  that  the  court  had  Jurisdiction  of 
the  whole  controversy."  And  that  the 
court  declared  It  was  precluded  from  doing 
by  the  act  of  1873.  In  other  words,  refused 
to  consider  that  which  might  bring  the  oils 
under  the  protection  of  the  Constitution  of 
the  United  States. 

A  similar  distinction  was  attempted  to 
be  made  In  Polndexter  v.  Greenhow,  supra, 
and  the  court  replied  by  saying:  "It  is  no 
objection  to  the  remedy  in  such  cases  that 
the  statute  whose  application   in  the   par- 

Stfcular  case  is  sought  to  be  restrained  is 
not  void  on  its  face,  but  is  complained  of 
*  only*  because  its  operation  in  the  particular 
instance  works  a  violation  of  a  constitu- 
tional right;  for  the  cases  are  numerous 
where  the  tax  laws  of  a  state,  which,  in 
their  general  and  proper  application,  are 
perfectly  valid,  have  been  held  to  become 
void  in  particular  cases,  either  as  uncon- 
stitutional regulations  of  commerce,  or  as 
violations  of  contracts,  prohibited  by  the 
Constitution,  or  because,  In  some  other 
way,  tbey  operate  to  deprive  the  party 
complaining  of  a  right  secured  to  him  by 
the  Constitution  of  the  United  States." 
And  inquiries  of  fact  may  be  necessary  to 
exhibit  the  unconstitutionality  of  a  statute, 
as  in  Reagan  v.  Farmers*  Loan  ft  T.  Co. 
154  U.  S.  382,  38  I*  ed.  1014,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct.  Rep.  1047,  and  Smyth 
t.  Ames,  169  U,  S.  460,  42  L  «d.  819,  18 
Sup.  Ct.  Rep.  418. 

It  being,  then,  the  right  of  a  party  to  be 
protected  against  a  law  which  violates  a 
constitutional  right,  whether  by  its  terms 
or  the  manner  of  its  enforcement,  ft  is 
manifest  that  a  decision  which  denies  such 
protection  gives  effect  to  the  law,  and  the 
decision  is  reviewable  by  this  court.  Wil- 
mington ft  W.  R.  Co.  v.  Alsbrook,  146  U. 
8.  279,  36  L.  ed.  972,  13  Sup.  Ct  Rep.  72. 

We  are  brought,  then,  to  consider 
whether  the  law  would,  if  administered 
against  the  oils  in  controversy,  violate  any 
constitutional    right   of    plaintiff    in    error. 

As  determining  an  affirmative  answer  to 
this  question,  it  is  contended  that  the  oil 
in  both  tanks  was  in  transit  from  the 
place  of  manufacture,  Pennsylvania,  to  the 
place  of  sale,  Arkansas.  The  delay  at 
Memphis,  it  is  urged,  was  merely  for  the 
purpose  of  separation,  distribution,  and  re- 
shipment,  and  was  no  longer  than  required 
by  the  nature  of  the  business  and  the 
28  &  a— 81. 


exigencies  of  transportation.  The  difference 
in  the  oil  in  tank  No.  1  and  that  in  tank 
No.  2,  It  is  further  said,  is  that  the  former 
was  sold  before  shipment,  and  the  latter 
was  to  be  held  in  Tennessee  for  sale;  but 
in  neither  case  was  the  oil  to  be  sold  in 
Tennessee,  and  it  is  hence  insisted  that  the 
interstate  transit  of  the  oil  was  never  final- 
ly ended  in  Memphis,  but  was  only  tem- 
porarily interrupted  there. 

The  beginning  and  the  ending  of  the  trans- « 
it  which  constitutes  Interstate  commerce j| 
are  easy  to  mark.  The  first  is*  defined  in" 
Coe  v.  Errol,  119  U.  S.  517,  29  L.  ed.  715, 
e  Sup.  Ct.  Rep.  475,  to  be  the  point  of  time 
that  on  article  Is  committed  to  a  carrier 
for  transportation  to  the  state  of  its  desti- 
nation, or  started  on  its  ultimate  passage. 
The  latter  is  defined  to  be,  In  Brown  T. 
Houston,  114  U.  S.  022,  29  L  ed.  267,  fi  Sup. 
Ct.  Rep.  1091,  the  point  of  time  at  which 
it  arrives  at  its  destination.  But  Inter- 
mediate between  these  points  questions  may 
arise.  State,  Detmold,  Prosecutor,  v.  Engle, 
34  N.  J.  L  425;  State,  Lehigh  ft  W.  Coal 
Co.,  Prosecutors,  v.  Carrigan,  39  N.  J.  L. 
35;  The  Daniel  Ball  (The  Daniel  Ball  v. 
United  States)  10  Wall.  557,  19  L.  ed.  999. 

In  Pittsburg  ft  S.  Coal  Co.  v.  Bates,  158 
U.  S.  577,  39  L.  ed.  638,  5  Inters.  Com.  Rep. 
30,  15  Snp.  Ct.  Rep.  415,  coal  in  barges 
shipped  from  Pittsburg,  Pennsylvania,  to 
Baton  Rouge,  Louisiana,  was  stopped  about 
9  miles  above  destination.  It  was  held  that 
it  had  ceased  to  be  Interstate  commerce, 
and  was  subject  to  taxation  by  the  state 
of  Louisiana. 

In  Diamond  Hatch  Co.  v.  Ontonagon,  188 
U.  S.  82,  47  L.  ed.  394,  23  Sup.  Ct.  Rep, 
268,  logs  in  transit  to  a  point  without  the 
state  were  held  subject  to  taxation  under 
a  statute  of  the  state,  where  they  would 
"naturally  leave  the  state  In  the  ordinary 
course  of  transit." 

In  Kelley  v.  Rhoade,  188  U.  8.  1,  47  L.  ed. 
369,  23  Sup.  Ct.  Rep.  259,  a  flock  of  sheep 
driven  from  a  point  in  Utah  across  Wyo- 
ming to  a  point  in  Nebraska,  for  the  pur- 
pose of  shipment  by  rail  from  the  latter 
point,  waa  held  to  be  property  engaged  in 
interstate  commerce,  and  exempt  from  tax- 
ation by  Wyoming  under  the  statute  taxing 
all  live  stock  brought  into  the  state  "for 
the  purpose  of  being  grazed."  There  was 
no  difficulty  in  the  ease  except  that  which 
arose  from  the  contention  that  the  man- 
ner of  transit  was  adopted  as  an  evasion  of 
the  statute.  Otherwise  the  grazing  of  the 
sheep  was  as  incidental  as  feeding  them 
would  be  if  transported  by  rail.  The  per- 
tinence of  the  case  to  the  present  con- 
troversy is  in  its  summary  of  the  principles 
of  prior  cases,  expressed  In  the  following 
passage!   The   substance  of  these  caaaa  fs> 
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that,  while  the  property  is  at  rest  for  an 
Indefinite  time,  awaiting  transportation,  or 
waiting  a  sale  at  ft*  place  of  destination, 
or  at  an  intermediate  point,  It  la  subject 
to   taxation.     But,    If    it    be    actually   in 
transit  to  another  state,  it  becomes  the  sub- 
ject of  interstate  commerce  and  Is  exempt 
a  from   local    assessment."      Property,   there- 
J  fore,  at  an  intermediate  point  between  the 
*  place  of*  shipment  and  ultimate  destination, 
may  cease  to  be  a  subject  of  interstate  com- 
merce.     Necessarily,    however,    the    length 
and  purpose  of  the  interruption  of  transit 
must  be  considered. 

In  State,  Detnold,  Prosecutor,  v.  Ei  _ 
supra, — coal  mined  in  Pennsylvania  and 
sent  by  rail  to  Elizabeth  port,  in  New  Jer- 
sey, where  it  was  deposited  on  the  wharf 
for  separation  and  assortment  for  the  pur- 
pose of  being  shipped  by  water  to  other 
markets  for  the  purpose  of  sale, — it  was 
held  that  the  property  was  not  subject  tc 
taxation  in  New  Jersey.  The  court  said: 
"Delay  within  the  state,  which  is  no  longer 
than  is  necessary  for  the  convenience  of 
transshipment  for  its  transportation  to  its 
destination,  will  not  make  it  property  with- 
in the  state  for  the  purposes  of  taxation." 
See  also  in  State,  Lehigh  &  W.  Coal  Co., 
Prosecutors,  v.  Carrigan,  supra,  where  coal 
also  shipped  from  Pennsylvania  to  a  port 
in  New  Jersey,  and  remained  there  no  longer 
than  was  necessary  to  obtain  vessels  to 
transport  it  to  other  places,  waa  held  to 
be  in  course  of  transportation,  and  not 
subject  to  the  taxing  power  of  the  state. 
In  Burlington  Lumber  Co.  v.  WUletts,  118 
111.  659.  8  N.  E.  264,  the  principle  was  recog- 
nized that  property  in  transitu  was  not  sub- 
ject to  the  taxing  power  of  a  state,  but  it 
was  held  that  logs  in  rafts  sent  from  Wis- 
consin to  Burlington,  Iowa,  by  the  Missis- 
sippi river,  a  part  of  which  were  stopped 
at  a  place  in  Illinois  called  Boston  Harbor, 
to  be  there  kept  until  needed  at  Burlington 
for  mill  purposes,  were  subject  to  taxation. 
The  court  said  that  the  property  waa  "kept 
at  New  Boston  on  account  of  the  profit  of 
the  owners  to  keep  it  there;"  and,  further, 
that  the  company  waa  engaged  in  business 
In  the  state,  beneficial  to  itself,  and  its 
property  was  so  located  as  to  claim  the 
protection  of  the  laws  of  the  state,  and 
hence  was  liable  to  taxation. 

Like  comment  is  applicable  to  plaintiff  in 
error  and  its  oil.     The  company  waa  doing 
business  in  the  state,  and  its  property  was 
receiving  the  protection  of  the  state.     Its 
oil  was  not  In  movement  through  the  state. 
It  had  reached  the  destination  of  its  first 
-  shipment,   and   it   was   held   there,   not   in 
%  necessary   delay   or  accommodation   to   the 
'   means  of  transportation,  aa'in  State,  Det- 
nold, Prosecutor,   v.   Eagle,  supra,  hut   for 


the  business  purposes  and  profit  of  the  com- 
pany. It  waa  only  there  for  distribution, 
it  is  said,  to  fulfil  orders  already  received. 
But  to  do  this  required  that  the  property 
be  given  a  locality  in  the  state  beyond  a 
mere  halting  in  its  transportation.  It  re- 
quired storage  there,— the  maintenance  of 
the  meana  of  storage;  of  putting  it  in  and 
taking  It  from  storage.  The  bill  takes  pains 
to  allege  this.  "Complainant  shows  that 
it  is  impossible,  in  the  coal  oil  business, 
such  as  complainant  carries  on,  to  fill  sepa- 
rately each  of  these  small  orders  directly 
from  the  railroad  tank  can,  because  of  the 
great  delay  and  expense  in  the  way  of 
freight  charges  incident  to  such  a  plan,  and 
for  the  further  reason  that  an  extensive 
plant  and  apparatus  is  necessary  in  order 
to  properly  and  conveniently  unload  and  re- 
ceive the  oil  from  said  tank  cars,  and  it 
would  be  impracticable,  If  not  impossible, 
to  have  such  apparatus  and  machinery  at 
every  point  to  which  complainant  ship*  said 

oil." 

This  certainly  describes  a  business, — de- 
scribes a  purpose  for  which  the  oil  is  taken 
from  transportation,  brought  to  rest  in  the 
state,  and  for  which  the  protection  of  the 
state  is  necessary, — a  purpose  outside  of  the 
mere  transportation  of  the  oil.  The  ease, 
therefore,  comes  under  the  principle  an- 
nounced in  American  Steel  4  Wire  Co.  v. 
Speed,  192  U.  S.  500,  49  L.  ed.  539,  24  Sup. 
Ct.  Rep.  366. 

We  have  considered  this  case  so  far  in 
view  of  the  eases  which  involve  the  power 
of  taxation.  It  may  be  that  such  power  is 
more  limited  than  the  power  to  enact  In- 
spection laws.  Patapsco  Guano  Co.  v.  Board 
of  Agriculture,  171  U.  S.  356,  43  L.  ed.  196, 
13  Sup.  Ct.  Rep.  862.  The  difference,  if 
any  exists,  it  is  not  necessary  to  observe. 
The  cases  based  on  the  taxing  power  sh.w 
the  contentions  of  plaintiff  in  error  are 
without  merit;  in  other  words,  show  that 
its  oil  was  not  property  in  interstate  com- 

As  our  conclusion  la  that  no  constitu- 
tional right  of  the  oil  company  was  violat- 
ed by  the  enforcement  of  the  law  of  1899,  ft 
follows  that  no  error  prejudicial  to  the  com- 
pany was  committed  by  the  Supreme  Court 
of  Tennessee,  and,  for  the  reasons  stated, 
it*  judgment  is  affirmed.  ■> 

•Mr.  Justice  Harlan,  concurring:  * 

The  fundamental  question  before  tha 
state  court  of  original  jurisdiction  was 
whether  it  hod  jurisdiction,  under  .the  Con- 
stitution and  laws  of  Tennessee,  of  a  suit 
like  this.  Manifestly,  if  that  court  waa 
forbidden  by  the  laws  under  which  it  waa 
created  to  take  cognizance  of  cases  like 
this,  it  bad  no  alternative  but  to  dismiss 
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this  nit.  The  court  overruled  a  demur- 
rer to  the  bill,  one  of  the  grounds  of  de- 
murrer being  that  the  suit  woe  one  "against 
the  elate  or  against  an  officer  of  the  state, 
acting  by  authority  of  the  state,  with  a 
▼lew  to  reach  the  state,  its  treasury ,  funds, 
or  property."  It  thereby  sustained  its  juris- 
diction, and  proceeded  to  a  decree  on  the 
merits.  The  case  being  carried  to  the 
supreme  court  of  Tennessee,  that  court  re- 
versed the  judgment  and  held  that  no  court 
of  Tennessee  could,  under  if*  statutes,  take 
cognizance  of  this  suit  and  give  the  de- 
cree asked.  Upon  that  ground  it  did  what 
it  said  the  inferior  state  court  should  have 
done;  namely,  dismissed  the  suit  for  want 
of  jurisdiction  to  give  the  relief  asked. 

The  statute  of  Tennessee  which  the  su- 
preme court  of  that  state  construed  and 
held  to  be  prohibitory  of  this  suit  waa  an 
act  passed  in  1873.  It  provides:  "That  no 
court  in  the  state  of  Tennessee  has,  nor 
shall  hereafter  have,  any  power,  jurisdic- 
tion, or  authority  to  entertain  any  suit 
against  the  state,  or  any  officer  acting  by 
the  authority  of  the  state,  with  a  view  to 
reach  the  state,  it*  treasury,  funds,  or 
property;  and  all  such  suits  now  pending, 
or  hereafter  brought,  shall  be  dismissed  as 
to  the  state,  or  such  officer,  on  motion,  plea, 
or  demurrer  of  the  law  officer  of  the  state, 
or  counsel  employed  by  the  state." 

The  oil  company  seeks  a  reversal  of  the 
decree  of  the  state  court,  contending  that 
it  was  denied  a  right  arising  under  the 
commerce  clause  of  the  Constitution.  But 
back  of  any  question  of  that  kind  was 
the  question  before  the  supreme  court  of 
«  Tennessee,  whether  the  inferior  state  court, 
n  under  the  law  of  its  organization,  that  is, 
*  under  the  law  of  Tennessee,  could* enter- 
tain jurisdiction  of  the  suit.  The  question, 
we  have  seen,  was  determined  adversely  to 
jurisdiction.  That  certainly  is  a  state,  not 
a  Federal,  question.  Surely,  Tennessee  has 
the  right  to  say  of  what  class  of  suits  its 
own  courts  may  take  cognizance,  and  it  was 
peculiarly  the  function  of  the  supreme  court 
of  Tennessee  to  determine  such  a  question. 
When,  therefore,  its  highest  court  has  de- 
clared that  the  Tennessee  statute  referred 
to  in  argument  did  not  allow  the  inferior 
state  court  to  take  cognizance  of  a  suit 
like  this,  that  decision  must  be  accepted  as 
the  interpretation  to  be  placed  on  the  local 
statute.  Otherwise,  this  court  will  adjudge 
that  the  Tennessee  court  stall  take  juris- 
diction of  a  suit  of  which  the  highest  court 
of  the  state  adjudges  that  it  cannot  do 
consistently  with  the  laws  of  the  state 
which  created  it  and  which  established  its 
jurisdiction.  It  seems  to  me  that  this  court, 
accepting  the  decision  of  the  highest  court 
of  Tennessee,  as  to  the  meaning  of  the  Ten- 


nessee statute  In  question,  as  I  think  it 
must,  has  no  alternative  but  to  affirm  the 
judgment,  on  the  ground  simply  that  Uie 
ground  upon  which  it  It  placed  Is  broad 
enough  to  support  the  judgment  without 
reference  to  any  question  raised  or  dis- 
cussed by  counsel. 

What  is  said  In  the  opinion  of  the  court 
about  the  11th  Amendment  is,  I  submit, 
entirely  irrelevant  to  any  decision  of  the 
present  case  by  this  court.  That  Amend- 
ment relates  wholly  to  the  judicial  power  of 
the  United  States,  and  has  absolutely  noth- 
ing to  do  with  the  inquiry  as  to  the  juris- 
diction of  the  inferior  state  court  under  the 
Tennessee  statute  of  1873.  In  determining 
what  relief  this  court  can  or  should  give,  In 
respect  of  the  judgment  under  review,  we 
need  not  consider  the  scope  and  meaning 
of  the  11th  Amendment;  for  it  was  long  ago 
settled  that  a  writ  of  error  to  review  the 
final  judgment  of  a  state  court,  even  when 
a  state  is  a  formal  party  and  is  success- 
ful in  the  inferior  court,  is  not  a  suit  with- 
in the  meaning  of  the  Amendment.  Cohen 
v.  Virginia,  S  Wheat.  264,  408,  409,  6  L, 
ed.  257,  292. 

In  my  opinion,  the  decision  of  the  su- 
preme court  of  Tennessee,  that  the  inferiors 
state  court  was  forbidden,  by  the  law  of* 
Its  being,  from  taking  cognizance  of  this 
suit,  is  conclusive  here,  and  the  judgment  of 
that  court  should,  therefore,  be  affirmed 
without  reference  to  any  other  question 
raised  or  discussed. 

Mr.  Justice  Hood;,  dissenting: 
I  am  unable  to  agree  to  the  judgment  In 
this  case,  for  the  reason  that  the  statute 
here  in  question,  as  It  was  enforced  against 
the  property  of  the  plaintiff  in  error,  in  my 
opinion  was  an  interference  with  interstate 
commerce,  which  was  beyond  the  power  of 
the  state.  It  is  to  be  observed  that  the 
court  below  did  not  construe  the  statute 
as  applying  to  articles  In  the  course  of 
transportation  between  the  states,  and  not 
destined  for  sale  to  consumers  in  the  state, 
or,  in  other  words,  the  court  did  not  hold 
that  the  statute  applied  to  the  property 
here  affected  by  it.  On  the  contrary,  the 
court  expressly  refrained  from  passing  upon 
the  merits  of  the  controversy,  and  dismissed 
the  bill  for  want  of  jurisdiction.  We,  how- 
ever, have  assumed  jurisdiction  of  the  con- 
troversy, for  reasons  given  in  the  opinion 
□f  the  court.  In  which  I  concur,  and  there- 
fore cannot  escape  the  duty  of  Interpreting 
the  meaning  of  the  statute.  I  think  we 
should,  if  it  be  possible,  give  to  the  stat- 
ute a  meaning  which  places  its  constitution- 
ality beyond  doubt.  The  law  seems  clearly 
be  designed  to  protect  state  manufac- 
turers and  consumers  within  the  state.    Its 
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BfiBf  !•  limited  by  the  words  of  the  1st 

section,  which  direct*  the  governor  to  ap 
point  inspectors  for  illuminating  fluids 
"which  may  be  manufactured  or  offered  for 
•ale  in  the  state."  Far  from  enlarging  the 
meaning  of  these  restrictive  words,  the 
Other  provisions  of  the  law  accord  with  and 
confirm  them.  The  oil  in  tank  No.  1,  at 
least,  which  was  neither  manufactured  in 
the  state  nor  offered  for  sale  in  the  state, 
is,  by  this  interpretation,  removed  from 
the  operation  of  the  statute,  and  I  think  we 
ought  so  to  decide. 
a  But,  if  it  be  assumed  that  the  oil  in  tank 
n  No.  1  is  subjected  to  Inspection  by  the  law, 
■  In  my  opinion  the  law  is*  unconstitutional. 
The  law  is  not  sustained  by  the  judgment 
of  the  court  as  an  inspection  law,  which  it 
purports  to  be.  Perhaps  it  could  not  be  un- 
der the  doctrine  announced  and  applied  in 
Minnesota  r.  Barber,  136  U.  S.  313,  34  L.  ed. 
4SE,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862,  and  Brimmer  v.  Rebman,  138  U. 
S.  79,  34  L.  ed.  862,  3  Inters.  Com.  Rep.  489, 
11  Sup.  Ct.  Rep.  213.  I  am  therefore  re- 
lieved from  considering  whether  the  law, 
because  it  is  a  mere  cloak  for  exacting 
revenue  from  interstate  commerce,  Is  bad 
ma  an  inspection  law.  The  judgment  of  the 
oourt  treats  it  a*  such,  and  It  is  sustained 
not  as  an  inspection,  but  as  a  revenue,  law. 
I  do  not  dissent  from  such  an  interpretation 
of  its  effect.  But,  with  unfeigned  deference 
to  the  opinions  of  my  brethren,  I  venture 
to  think  that  the  statute,  as  enforced  in 
toe  case  at  bar,  is  bad  as  a  taxing  law.  The 
ease  of  American  Steel  ft  Wire  Co.  r.  Speed, 
192  U.  8.  600,  48  L.  ad.  638,  24  Sup.  Ct.  Rep. 
365,  holds  that  articles,  before  they  have 
ceased  to  be  the  subjects  of  interstate  com- 
merce, may  still  be  reached  by  the  taxing 
power  of  the  stats.  Accordingly  it  was 
held  that  the  property  of  a  citizen  of  an- 
other state,  which  had  been  brought  into 
the  state  of  Tennessee,  placed  in  a  ware- 
house for  sale,  and  from  there  sold  to  per- 
sons within  as  well  as  without  the  state, 
was  subject  to  a  state  tax.  It  was  observed 
in  the  opinion  In  that  case  that  the  prop- 
erty had  oome  to  rent  in  the  state  and  was 
enjoying  the  protection  of  its  laws.  But 
the  ease  at  bar,  so  far  as  it  concerns  the 
til  in  tank  No.  1,  to  which  I  confine  my 
observations,  is  sharply  distinguished  from 
that  case.  The  Judgment  here  takes  a  step 
forward  which  I  think  ought  not  to  be 
taken.  The  oil  m  that  tank  had  been  sold 
while  in  Pennsylvania  and  Ohio  to  pur- 
chasers in  other  states  than  Tennessee,  be- 
fore it  started  in  the  course  of  Interstate 
transportation.  It  was  shipped  especially 
in  pursuance  of  such  sales.  It  was  in  Ten- 
nessee only  momentarily  ("a  few  days"), 
for  the  purpose  of  repacking  and  reshipping 


it,  and  for  no  other  purpose  whatever.  Ths) 
delay  wss  to  meet  the  exigencies  of  inter- 
state commerce,  which  arose  out  of  the 
nature  of  the  transaction.  It  does  not  seem 
to  me  important,  if  such  be  the  case,  that 
it  would  begin  the  remainder  of  its  Inter- 
state Journey  under  a  new  contract  of  ship-- 
□lent.  It  would  no  more  seem  to  be  thefj 
subject  of  state  taxation  than  *a  drove  of* 
cattle,  whose  long  interstate  journey  was 
interrupted,  for  humane  reason,  to  give 
them  a  few  days  of  rest  and  refreshment. 
With  respect  to  this  oil,  no  business  what- 
ever was  done  in  the  state  except  that 
which  was  required  to  conduct  the  trans- 
action of  interstate  commerce  begun  In  an- 
other state  and  to  be  completed  in  a  third 
state.  The  single  consideration  that  the 
property  enjoys  in  Tennessee  the  protection 
of  the  laws  of  the  state  cannot  be  enough 
to  justify  state  taxation.  If  that  were  so, 
all  property  in  the  course  of  interstate 
transportation  would  be  subject  to  state 
tax  in  every  state  through  which  it  should 
pass.  I  conclude  that  the  oil  in  question 
was  actually  in  the  oourse  of  transportation 
between  the  states,  was  delayed  in  tha 
state  of  Tennessee  only  for  the  purpose  of 
conveniently  continuing  that  transporta- 
tion, and  was  therefore  protected  from  state 
taxation  by  the  commerce  clause  of  the 
Constitution.  Coo  v.  Errol,  116  U.  S.  625, 
28  L.  ed.  718,  6  Sup.  Ct.  Rep.  475;  Kelley 
v.  Rhoeda,  188  U.  S.  1,  47  L.  ed.  369,  23 
Sup.  Ct.  Rep  269.  Cases  of  taxation  upon 
property  before  it  has  entered  the  channels 
of  interstate  transportation,  or  after  the 
transportation  has  finally  ended,  seem  to 
me  to  have  no  application.  In  the  former 
class  the  property  is  taxable  because  it  has 
not  ceased  to  be  a  part  of  ths  mass  of  the 
property  of  the  state;  and  in  the  latter 
class  because  It  has  come  to  rest  as  a  part 
of  ths  mass  of  the  property  of  the  state. 
Between  those  two  points  of  time  it  is  ex- 
empt from  the  taxing  power  of  the  state. 
In  every  case  where  the  tax  has  been  sus- 
tained there  were  facts  present  regarded  as 
essential  by  the  court,  which  are  absent  here. 
The  property  had  either  not  begun  its  inter, 
state  journey,  as  in  Cos  v.  Errol,  ubi  supra, 
and  Diamond  Match  Co.  v.  Ontonagon,  188 
U.  S.  82,  47  L.  ed.  304,  23  Sup.  Ct.  Rep.  266, 
or  it  had  ended  that  journey  and  was  held 
for  sals  In  common  with  other  property  in 
the  state,  as  in  Brown  r.  Houston,  114  U. 
S.  622,  29  L.  ed.  267,  5  Sup.  Ct.  Rep.  lOfllj 
Pittsburg  ft  6.  Coal  Co.  v.  Bates,  159  U.  8. 
S77,  89  L.  ed.  638,  6  Inters.  Com.  Rep.  30, 
16  Sup.  Ct.  Rep.  416;  and  American  Steal 
ft  Wire  Co.  v.  Speed,  ubi  supra, 

Mr.  Justice  Holmes  concurs* 
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ASRKT.T,  v.  KAMBA8 


STATE  OF  KANSAS. 


regulation  —  live- 


Commerce  —  state 
stock  quarantine. 

1.  Interstate  commerce  is  not  unlawfully 
regulated,  in  the  absence  of  controlling  Fed- 
eral legislation,  by  w»ti«"  Laws  1905,  chap. 
495,  S  27,  making  it  a  misdemeanor  for  any 
person  to  transport  into  the  state  cattle 
from  any  point  south,  except  for  immediate 
•laughter,  without  baying  first  caused  them 
to  be  inspected  and  passed  as  healthy  by 
the  proper  state  officials,  or  by  the  Bureau 
of  Animal  Industry  of  the  Interior  Depart- 
ment of  the  United  States.  • 
Commerce  —  live-stock  quarantine  — 
conflicting  state  and  Federal  legisla- 
tion. 


2.  Nothing  In  the  provision  of  the  act  of  'having  first  caused  them  to  be  Inspected  and* 


February  2,  1903  (32  Stat,  at  L.  TBI,  chap. 
349,  U.  8.  Comp.  Stat.  Supp.  1907,  p.  923), 
that,  when  an  inspector  of  the  Bureau  of 
Animal  Industry  lias  issued  a  certificate 
that  be  has  inspected  animals  and  found 
them  free  from  disease,  such  animals  may 
be  introduced  into  any  state  without  fur- 
ther inspection,  or  exaction  of  fees  of  any 
kind  except  such  as  may  be  ordered  or  ex- 
acted by  the  Secretary  of  Agriculture,  pre- 
cluded the  enactment  of  Kansas  Laws  1905, 
chap.  495,  !  27,  making  it  a  misdemeanor 
for  any  person  to  transport  Into  the  state 
cattle  from  any  point  south,  except  for  im- 
mediate slaughter,  without  having  first 
caused  them  to  be  inspected  and  passed  as 
healthy  by  the  proper  state  officials,  or  by 
the  Bureau  of  Animal  Industry  of  the  In- 
terior Department  of  the  United  States,* 
Commerce  —  live-stock  quarantine  — 
state  regulation  —  effect  of  regula- 
tions by  Secretary  of  Agriculture. 
3.  A  regulation  promulgated  by  the  Sec- 
retary of  Agriculture  under  the  authority 
of  the  act  of  February  2,  1903,  which  is  di- 
rected to  the  transportation  of  cattle  from 
quarantined  states,  and  which  In  terms 
recognizes  restrictions  Imposed  by  the  state 
of  destination,  does  not  invalidate — at  least, 
where  no  quarantined  areas  are  involved — 
the  provision  of  Kansas  Laws  1905,  chap. 
495,  J  27,  making  it  a  misdemeanor  for  any 
person  to  transport  into  the  state  cattle 
from  any  point  south,  except  for  imme- 
diate slaughter,  without  having  first  caused 
them  to  be  inspected  and  passed  as  healthy 
by  the  proper  state  officials,  or  by  the 
Bureau  of  Animal  Industry  of  the  Interior 
Department  of  the  United  States.  • 
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Decided  March 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  conviction  in  the  District 
Court  of  Labette  County,  in  that  state,  for 

•M.  Not*,— For  eases  la  point,  see  C*nt  Dig.  voL  ID,  Commerce,  I  P. 


violating  a  lire-stock  quarantine  statute. 
Affirmed. 

See  same  case  below,  74  Eon.  397,  86  Poo. 
457. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nelson  Case  and  Archie  D.  Neala 
for  plaintiff  in  error. 

Messrs.  K.  Ii,  Burton,  C.  E.  Pile,  and 
\V.  B.  Qlosse  for  defendant  in  error.  n 

ii 

*  Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court; 

A  statute  of  the  state  of  Kansas  makes  it 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment or  both,  for  any  person  to 
transport  Into  the  state  cattle  from  any 
point  south  of  the  south  line  of  the  state,* 
except    for    immediate    slaughter,    without  5 


passed  as  healthy  by  the  proper  state  of- 
ficials or  by  the  Bureau  of  Animal  Industry 
of  the  Interior  Department  of  the  United 
States.  Session  Laws  of  1905,  chap.  495,  f 
27.  The  plaintiff  in  error  was  duly  charged 
by  Information  in  the  state  court  with  a 
violation  of  this  statute,  and  found  guilty 
by  the  verdict  of  a  jury.  The  conviction 
was  affirmed  by  the  supreme  court  of  the 
state,  and  the  case  Is  now  here  on  a  writ 
of  error,  allowed  by  the  chief  justice  of  that 
court.  The  only  Federal  question  insisted 
upon  in  argument  is  whether  the  statute 
was  a  restriction  of  interstate  commerce 
which  was  not  within  the  power  of  a  state 
to  impose. 

The  obvious  purpose  of  the  law  was  to 
guard  against  the  introduction  into  the 
state  of  cattle  infected  with  a  communicable 
disease.  It  undoubtedly  restricts  the  abso- 
lute freedom  of  interstate  commerce  in  cat- 
tle, but  only  to  the  extent  that  all  cattle 
coming  to  cross  the  guarded  boundary  are 
subjected  to  inspection  to  ascertain  whether 
or  not  they  are  diseased.  If  healthy  they 
are  admitted;  if  diseased  they  are  exclud- 
ed. The  validity  of  such  a  restriction  for 
such  purposes  has  been  frequently  con- 
sidered by  this  court,  and  the  principles  ap- 
plicable to  the  settlement  of  the  question 
have  been  clearly  defined.  The  governmen- 
tal power  over  the  commerce  which  is  inter- 
state Is  vested  exclusively  in  the  Congress 
by  the  commerce  clause  of  the  Constitution, 
and  therefore  is  withdrawn  from  the  states. 
It  is  not  now  necessary  to  cite  the  many 
cases  supporting  this  proposition,  or  to  con- 
sider some  expressions  In  the  books  some- 
what qualifying  its  generality,  because  in 
carefully  chosen  words  it  has  recently  been 
affirmed  by  us.  At  this  term,  Mr.  Justice 
Peckbam,  speaking  for  the  court,  saidt 
"That  any  exercise  of  state  authority,  in 
whatever  form  manifested,  which  directly 
regulates  interstate  commerce,  is  repugnant 
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to  the  commerce  clause  of  the  Constitution, 

J«  obvious."    Atlantic  Const,  Line  R.  Co.  v. 

Wharton,  207  U.  8.  328,  334,  ante,  121,  123, 

88  Sup.  Ct.  Rep.  121,  123. 
B     But,  though  it  may  not  legislate  for  the 
§  direct   control   of  interstate   commerce,   the 

*  state  may  •zeroise  any  part  of  the 'legis- 
lative power  whieb  was  not  withdrawn 
from  it  expressly  or  by  implication  by  the 
scheme  of  government  put  into  operation 
by  the  Federal  Constitution.  It  nay  same- 
times  happen  that  a  law  passed  in  pur- 
suance of  the  acknowledged  power  of  the 
state  will  have  an  indirect  effect  upon  Inter- 
state commerce.  Such  a  law,  though  it  is 
essential  to  its  validity  that  authority  be 
found  in  a  governmental  power  entirely  dis- 
tinct from  the  power  to  regulate  interstate 
commerce,  may  reach  and  indirectly  con- 
trol that  subject.  It  was  at  an  early  day 
observed  by  Chief  Justice  Marshall  that 
legislation  referable  to  entirely  different 
legislative  powers  might  affect  the  same 
subject.  He  said  in  Gibbons  v.  Ogden,  0 
Wheat.  194,  204,  6  L.  ed.  68,  72: 

"So,  if  a  state,  in  passing  laws  on  sub- 
jects ocknowleged  to  be  within  its  control, 
and,  with  a  view  to  those  subjects,  shall 
adopt  a  measure  of  the  same  character  with 
one  which  Congress  may  adopt.  It  does  not 
derive  its  authority  from  the  particular 
power  which  has  been  granted,  but  from 
some  other,  which  remains  with  the  state, 
and  may  be  executed  by  the  same  means. 
All  experience  shows  that  the  same 
measures,  or  measures  scarcely  distinguish- 
able from  each  other,  may  flow  from  dis- 
tinct powers;  but  this  does  not  prove  that 
the  powers  themselves  are  identical.  Al- 
though the  means  used  in  their  execution 
may  sometimes  approach  each  other  so 
nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufficiently  dis- 
tinct  to   establish  their   individuality. 

"In  our  complex  system,  presenting  the 
rare  and  difficult  scheme  of  one  general 
government,  whose  action  extends  over 
whole,  but  which  possesses  only  cei 
enumerated  powers,  and  of  numerous  state 
governments,  which  retain  and  exercise  all 
powers  not  delegated  to  the  Union, 
tests  respecting  power  must  arise.  Were  it 
even  otherwise,  the  measures  taken  by  the 
respective  governments  to  execute  their 
acknowledged  powers  would  often  be  of  the 
some  description,  and  might,  sometimes,  in- 
terfere. This,  however,  does  not  prove  that 
m  the  one  is  exercising,  or  has  a  right  to  i 

*  else,  the  powers  of  the  other." 

*  'Foreseeing  cases  where  national  and  state 
legislation  based  upon  different  powers 
might,  in  their  application,  be  brought  into 
conflict,  he,  in  the  same  ease  (p.  811),  de- 
eland  that   then  "the  law    of    the    state, 


though  enacted  In  the  exercise  of  powers 
not  controverted,  must  yield," — a  rule 
which  has  constantly  been  applied  by  this 
court.  These  general  principles  control  the 
decision  of  the  cose  at  bar.  Cattle,  while 
he  course  of  transportation  from  one 
state  to  another,  and  in  that  respect  under 
the  exclusive  control  of  the  law  of  the 
national  government,  may,  at  the  same 
time,  be  the  conveyance  by  which  disease 
is  brought  within  the  state  to  which  they 
ore  destined,  and  in  that  respect  subject  to 
the  power  of  the  state,  exercised  in  good 
faith  to  protect  the  health  of  Its  own 
animals  and  it*  own  people.  In  the  ex- 
ecution of  that  power  the  state  may  enact 
laws  for  the  inspection  of  animals  coming 
from  other  states  with  the  purpose  of  ex- 
cluding thcee  which  are  diseased  and  ad- 
mitting those  which  are  healthy.  Raid  t. 
Colorado,  187  U.  B.  1ST,  47  L.  ed.  108,  2* 
Sup.  Ct.  Rep.  92. 

The  state  may  not,  however,  for  this 
purpose,  exclude  all  animals,  whether  dis- 
eased or  not,  coming  from  other  states 
{Hannibal  *  St.  J.  R.  Co.  v.  Eusen,  85  U. 
S.  46S,  24  L.  ed.  527),  nor,  under  the  pre- 
tense of  protecting  the  public  health,  em- 
ploy Inspection  laws  to  exclude  from  its 
borders  the  products  or  'merchandise  of 
other  states;  and  this  court  will  assume  the 
duty  of  determining  for  itself  whether  the 
statute  before  It  is  a  genuine  exercise  of 
an  acknowledged  state  power,  or  whether, 
on  the  other  hand,  under  the  guise  of  an 
inspection  law,  it  Is  really  and  substantial- 
ly a  regulation  of  foreign  or  Interstate  com- 
merce which  the  Constitution  has  con- 
ferred exclusively  upon  the  Congress.  Min- 
nesota v.  Barber,  130  U.  8.  313,  3*  L.  ed. 
4S5,  3  Inters.  Com.  Rep.  180,  10  Sup.  Ct 
Rep.  802;  Brimmer  v.  Rebman,  138  U.  8. 
78,  34  L.  ed.  802,  3  Inters.  Com.  Rep.  485, 
11  Sup.  Ct  Rep.  213;  Patapsco  Guano  Co. 
v.  Board  of  Agriculture,  171  U.  S.  345,  43 
L.  ed.  191,  18  Sup.  Ct.  Rep.  882.  Tested  by 
these  principles,  the  statute  before  us  Is) 
an  inspection  law  and  nothing  else;  it  ex- 
cludes only  cattle  found  to  be  diseased) 
and,  In  the  absenee  of  controlling  legis- 
lation by  Congress,  It  is  clearly  within  the 
authority  of  the  state,  even  though  it  may  j- 
have  an  incidental  and  indirect  effect  uponn 
commerce  between  the  states.  'The  cause, 
however,  cannot  be  disposed  of  without  in- 
quiring whether  there  was,  at  the  time  of 
the  offense,  any  legislation  of  Congress  con- 
flicting with  the  state  law.  If  such  legis- 
lation were  in  existence,  the  state  law,  so 
far  as  it  affected  interstate  commerce, 
would  be  compelled  to  yield  to  its  superior 
authority.  This  question  was  considered 
and  the  national  legislation  carefully  ex- 
amined hi  Raid  v.  Colorado,  supra,  and  the 
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conclusion  reached  that  Congress  had  not 
then  taken  an;  action  which  had  the  effect 
of  destroying  the  right  of  the  state  to  act 
on  the  subject.  It  was  there  said,  p.  148: 
"It  did  net  undertake  to  invest  any  officer 
or  agent  of  the  Department  with  authority 
to  go  into  a  state,  and,  without  its  assent, 
take  charge  of  the  work  of  suppressing  or 
extirpating  contagious,  infectious,  or  com- 
municable diseases  there  prevailing,  and 
which  endangered  the  health  of  domestic 
animals.  Nor  did  Congress  give  the  De- 
partment authority,  by  its  officers  or 
agents,  to  inspect  cattle  within  the  limits 
of  a  state  and  give  a  certificate  that  should 
be  of  superior  authority  in  that  or  other 
states,  or  which  should  entitle  the  owne 
carry  his  cattle  into  or  througU  another 
state  without  reference  to  the  reasonable 
and  valid  regulations  which  the  latter  state 
may  have  adopted  for  the  protection  of  its 
own  domestic  animals.  It  should  never  be 
held  that  Congress  intends  to  supersede  or 
by  its  legislation  suspend  the  exercise  of 
the  police  powers  of  the  states,  even  when 
it  may  do  so,  unless  its  purpose  to  effect 
that  result  is  clearly  manifested."  There 
has,  however,  been  later  national  legislation 
which  needs  to  be  noticed.  Large  powers  to 
control  the  interstate  movement  of  cattle 
liable  to  be  afflicted  with  a  communicable 
disease  have  been  conferred  upon  the  Secre- 
taries of  Agriculture  by  the  act  of  Febru- 
ary 2,  1003  {32  Stat,  at  L.  791,  chap.  340,  U. 
S.  Com  p.  Stat.  Supp.  1007,  p.  923),  and  the 
act  of  March  3,  1905  (33  Stat,  at  L.  1264, 
chap.  1490,  U.  S.  Comp.  Stat.  Supp.  1907, 
p.  925).  The  provisions  of  these  acts  need 
not  be  fully  stated.  The  only  part  of  them 
which  seems  relevant  to  this  case  and  the 
question  under  consideration  which  arises 
in  it  is  contained  in  the  law  of  1903.  In 
that  law  it  is  enacted  that  when  an  in- 
■  spector  of  the  Bureau  of  Animal  Industry 
m  haa  issued  a  certificate  that  he  has  inspect- 
ed cattle  or  live  stock  and  found*  them  free 
from  infectious,  contagious,  or  communica- 
ble disease,  "such  animals  ao  inspected 
and  certified  may  be  shipped,  driven,  or 
transported  into    .    .    .    any 

state  or  territory  .  .  .  without  further 
inspection  or  the  exaction  of  feat  of  any 
kind,  except  such  aa  may  at  any  time  be 
ordered  or  exacted  by  the  Secretary  of 
Agriculture."  There  can  be  no  doubt  that 
this  ia  the  supreme  law,  and,  if  the  state 
law  conflicts  with  it,  the  state  law  must 
yield.  But  the  law  of  Kansas  now  before 
us  recognizes  the  supremacy  of  the  national 
law  and  conforms  to  it.  The  state  law  ad- 
mits cattle  inspected  and  certified  by  an 
Inspector  of  the  Bureau  of  Animal  Industry 
•f  the  United  States,  thus  avoiding  a  con- 
flict with  the  national  law.    Rule  13,  issued 


by  the  Secretary  of  Agriculture  under  tha  . 
authority  of  the  statute,  is  brought  to  our 
attention  by  the  plaintiff  in  error.  It  la 
enough  to  say  now  that  the  rule  is  directed 
to  transportation  of  cattle  from  quaran- 
tined states,  which  Is  not  this  case,  and 
that  in  terms  it  recognizes  restrictions  im- 
posed by  the  state  of  destination.  Out  at- 
tention is  called  to  no  other  provision  of 
national  law  which  conflicts  with  the  stats 
law  before  us,  and  we  have  discovered  none. 
Judgment  affirmed. 


(209  TJ.  a.  »S) 
CHARLES  THOMAS,  PUT.  in  Err, 

STATE  OF  IOWA. 

Error  to  state  court  —  Federal  question 
—  how  raised. 

A  contention  that  certain  instructions  to 
the  jury  in  a  criminal  case  in  effect  de- 
prived the  accused  of  bis  liberty  without 
due  process  of  law  does  not,  of  itself,  raise 
a  Federal  question  under  U.  S.  Const.,  14th 
Amend.,  with  sufficient  distinctness  to  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  a  state  court.  * 


Argued  February  26,  1908.     Decided  March 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  conviction  of  murder  in 
the  District  Court  of  Polk  County,  in  that 
state.     Dismissed  for  want  of  jurisdiction. 

See  same  case  below  (Iowa)  109  N.  W. 
900. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Chester  O.  Cole  and  John  T. 
Mul vane j  for  plaintiff  in  error. 

Messrs.  Charles  W.  Lyon,  H.  W.  Byera, 
and  E.  B,  Evans  for  defendant  in  error.       * 

s 

*  Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  Is  a  writ  of  error  by  which  it  is 
sought  to  re-examine  a  judgment  of  tha 
supreme  court  of  the  state  of  Iowa.  Tha 
judgment  affirms  the  conviction  of  the 
plaintiff  in  error  of  the  crime  of  murder  in 
the  first  degree.  The  Code  of  Iowa  con- 
tains the  following  provisions: 

"4727.  Whoever  kills  any  human  being 
with  malice  aforethought,  either  express  or 
implied.  Is  guilty  of  murder. 

"4726.  All  murder  which  Is  perpetrated 
by  means  of  poison,  or  lying  m  wait,  or 
any  other  kind  of  wilful,  deliberate,  and 
premeditated  killing,  or  which  is  committed 
in  the  perpetration  or  attempt  to  perpetrate 
VOL  it,  Courts,  I  mm. 
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any  anon,  rape,  robbery,  mayhem,  or 
glary,  fa  murder  in  the  first  degree,  and 
shall  be  punished  witli  death  or  imprison- 
ment for  life  at  hard  labor  In  the  peni- 
tentiary, is  determined  by  the  jury,  or  by 
the  court,  if  the  defendant  pleads  guilty. 

"4729.  Whoever  commits  murder  other- 
wise than  as  set  forth  in  the  preceding  sec- 
tion is  guilty  of  murder  of  the  second  de- 
gree, and  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  life,  or  for  a 
term  of  not  less  than  ten  years. 

"4730.  Upon  the  trial  of  an  indictment 
for  murder,  the  jury,  if  it  finds  the  defend- 
ant guilty,  must  inquire,  and  by  its  verdict 
ascertain  and  determine,  the  degree;  but  if 
the  defendant  Is  convicted  upon  a  pie: 
guilty,  the  court  must,  by  the  examination 
of  witnesses,  determine  the  degree,  and  in 
either  case  must  enter  judgment  and  past 
sentence  accordingly."  Code  of  Iowa,  1S97, 
title  24,  chap.  2,  {{  4727-4730. 

The  count  of  the  indie tir  en t  upon  which 
the  verdict  was  returned  alleged  that  the 
accused    deliberately,    premeditatedly,    and 

fwith  malice  aforethought,  murdered  one 
Mabel  Schofleld  by  administering  poison  to 
her.  The  judge  presiding  at  the.lrial  in- 
structed the  jury  in  substance  that  if  they 
were  satisfied  that  the  accused  administered 


poison  thus  administered,  then  they  should 
find  him  guilty  of  murder  in  the  first  de- 
gree, although  there  was  do  specific  intent 
to  kill.  This  instruction  was  approved  by 
the  supreme  court  as  a  correct  expression  of 
the  law  of  the  state.  With  that  aspect  of 
the  question  we  have  nothing  to  do.  But  it 
is  assigned  as  error  and  argued  here  that 
this  instruction  in  effect  withdrew  from  the 
jury  the  question  of  the  degree  of  the  mur- 
der, and  to  that  extent  denied  the  plaintiff 
in  error  a  trial  by  jury,  and  therefore  de- 
nied him  due  process  of  law,  in  violation  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States.  Without  intimating 
that  upon  this  statement  any  Federal  ques- 
tion is  presented,  we  must  first  consider 
whether  the  question  was  raised  in  the 
court  below  in  such  a  manner  as  to  give  us 
jurisdiction  to  consider  ft.  There  is  nothing 
In  the  record  to  show  that  it  was  so  raised. 
The  plaintiff  in  error  duly  and  seasonably 
excepted  to  the  instructions  complained  of, 
but  in  no  way  was  it  then  indicated  (except 
as  hereafter  appears)  that  he  claimed  that 
any  right  under  the  Federal  Constitution 
was  impaired  by  them. 

The  judgment  of  the  state  supreme  court 
does  not  contain  the  slightest  allusion  to 
any  Federal  question.  The  chief  justice  of 
the  state  supreme  court,  after  the  final 
judgment  In  that  court,  signed  a  bill  of  ex- 


ceptions,    which     contains     the     following 
statement: 

"Under  the  rules  of  practice  in  the  su- 
preme court  of  Iowa  no  assignment  of  er- 
rors is  required  or  allowed;  but  the  ques- 
tions made  and  discussed  by  counsel  on  the 
hearing  in  the  supreme  court  were  such  as 
arise  upon  the  record,  the  exceptions,  and 
the  motion  in  arrest,  and  for  a  new  trial, 
as  shown  hereinbefore,  and,  among  them, 
that  the  court  below  erred  in  giving  to  the 
jury  each  of  the  Instructions  set  out  In  this 
bill  of  exceptions,  and  numbered,  respec- 
tively, two,  three,  four,  five,  six,  and  four-* 
teen,  and  that  by  said  instructions  the  said* 
district  court  "of  Iowa  in  and  for  Polk 
county  denied  to  this  plaintiff  in  error  the 
right  of  trial  by  jury,  in  that  the  court,  by 
said  Instructions,  determined  the  degree  of 
the  crime  of  murder  of  which  the  jury 
should  find  the  defendant  guilty,  if  at  all, 
whereas,  by  the  common  law  and  by  the  ex* 
press  statute  of  Iowa,  the  degree  of  the  of- 
fense is  a  matter  for  the  jury  to  determine, 
thereby  in  effect  deprived  the  plaintiff  in 
error  of  his  liberty  without  due  process  of 

"That,  upon  the  trial  and  hearing  of  the 
case  in  the  supreme  court  of  Iowa,  the 
parties,  respectively,  to  wit,  the  state  of 
Iowa  and  also  the  defendant  and  appellant, 
Charles  Thomas,  by  their  respective  counsel, 
submitted  arguments,  both  in  print  and 
orally,  wherein  they  discussed  the  questions 
aforesaid,  and  all  others  arising  upon  the 

The  Federal  question,  if  it  can  be  found 
In  the  record  at  all,  must  be  found  in  this 
statement.  It  is  too  late  to  raise  ft  for  the 
first  time  In  the  petition  for  a  writ  of  error 
from  this  court  or  in  the  assignments  of 
error  here.  Montana  ex  rel.  Haire  v.  Rice, 
204  U.  a  291,  Gl  L.  ed.  400,  27  Sup.  Ct.  Rep. 
281.  All  that  appears  in  the  statement  is 
that  exceptions  were  taken  to  certain  parts 
of  the  charge  to  the  jury,  because  they  "In 
effect  deprived  the  plaintiff  in  error  of  his 
liberty  without  due  process  of  law;"  and 
that  the  question  thus  raised  was  dis- 
cussed before  the  supreme  court  of  the 
st.ite.  But  something  more  than  this  vague 
and  Inferential  suggestion  of  a  right  under 
the  Constitution  of  the  United  States  must 
be  presented  to  the  state  courts  to  give  us 
the  limited  authority  to  review  their  judg- 
ments which  exists  under  the  Constitution 
and  is  regulated  by  g  709  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  S76). 
A  mere  claim  in  the  court  below  that  then 
has  been  a  denial  of  due  process  of  law  does 
not  of  itself  raise  a  Federal  question  with 
sufficient  distinctness  to  give  us  jurisdic- 
tion to  consider  whether  there  has  been  a 
violation   of   the    14th   Amendment   to   tks 
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Constitution.  See  Clarke  t.  McDade,  185 
U.  S.  168,  172,  41  L.  ed.  873,  674,  17  Sup. 
Ct.  Rep.  284;  Miller  t.  Cornwall  R.  Co.  168 
U.  8.  131,  134,  42  L.  ed.  409,  410,  18  Snp.  Ct. 
Rep.  34;  Harding  t.  Illinois,  196  U.  S.  78, 
88,  49  L.  ed.  3S4,  3S7,  26  Sup.  Ct  Sep.  176. 
Writ  of  error  dismissed. 


WILLIAM  A.  UILLIKBN. 

Appeal  —  review    of    Instruction  —  gen- 
eral exception. 

1.  An  objection  that  an  instruction  justi- 
fying a  recovery  of  the  agreed  commission 
by  a  broker  employed  to  And  a  purchaser 
for  the  whole,  or  any  considerable  part  °t 
a  tract  of  coal  lands,  who  had  found  a  pur- 
chaser for  10,000  acres,  where  the  sale  failed 
through  the  fault  of  the  owner,  did  not  re- 
quire or  permit  the  jury  to  find  that  any 
particular  land  was  agreed  upon,  is  not 
available  on  appeal,  especially  upon  a  mere 
general  exception,  the  point  not  having  been 
raised  in  the  trial  court.  * 

Brokers  — right  to  commission  —  failure 
to  complete  sale. 

2.  A  broker  employed  to  find  a  purchaser 
for  the  whole,  or  any  considerable  part,  of 
a  tract  of  coal  land,  is  entitled  to  his  agreed 
commission,  where  he  finds  a  purchaser  for 
10,000  acres,  and  the  sale  fails  because  of 
the  inaccuracy  of  the  owner's  representa- 
tions to  the  broker  that  a  railway  company 
had  consented  or  agreed  to  construct  a 
branch  railroad  into  such  lands. 

•  broker's     right 


Trial  —  Instr  actions 
to  commissions. 

3.  A  finding  that  the  owner  and  pur- 
chaser had  Agreed  upon  terms  is  presup- 
posed in  an  instruction  authorizing  the  re- 
covery of  agreed  commissions  by  a  broker 
employed  to  find  a  purchaser  for  the  whole, 
or  any  considerable  part,  of  a  tract  of  cosl 
lands,  who  had  found  a  purchaser  able, 
ready,  and  willing  to  purchase  10,000  acres 
of  the  said  lands  at  the  stipulated  price, 
where  the  sale  failed  because  of  the  inac- 
curacy of  the  owner's  representations  to  the 
broker  that  a  railway  company  had  con- 
sented or  agreed  to  construct  a  branch  rail- 
road into  such  lands. 

Brokers  —  right   to   commissions  —  abil- 
ity of  purchaser. 

4.  The  inability  of  the  prospective  pur- 
chaser to  complete  the  purchase  is  not  avail- 

able  as  an  afterthought  to  defeat  the  right 

of  the  broker  employed  to  find  a  purchaser 

to   recover   his   agrped   commissions,   where 

the  sale  failed  wholly  through  the  fault  of 

the  owner,  who   made  no   objection  to  the 

purchaser.! 

Brokers  —  right   to   commissions  — fail- 
ure to  complete  sale. 

5.  A  binding  agreement  between  vendor 
and  purchaser  is  not  necessary  before  a 

•Bd.  Nate.— For  cases  Is  point,  see  Cent  Die.  vol  is,  Appeal  and  Error,  | 
t  Ed.  Note.— For  cases  In  point,  see  Cent.  Dig.  vol.  8,  Brokers,  1  79. 
1  Ed.  Note.— For  casw  In  point,  see  Cant.  Dlf,  vol.  K,  Brokers,  1  T*. 


broker's  commission  can  be  earned,  under 
an  agreement  by  which  such  broker  was  em- 
ployed to  And  a  purchaser.! 
Brokers  — right  to  commissions  —  fail- 
ure to  complete  sale. 
6.  The  failure  of  the  prospective  pur- 
chaser of  coal  lands  to  rely  upon  the  own- 
er's representations  to  the  broker  employed 
to  find  a  purchaser,  that  a  railway  company 
had  consented  or  agreed  to  construct  a 
branch  railroad  into  such  lands,  does  not 
defeat  the  broker's  right  to  bis  agreed  com- 
missions, where,  relying  upon  such  repre- 
sentation!, he  finds  a  purchaser,  and  tha 
sale  fails  because  of  their  inaccuracy. 

[No.  48.] 


judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  in  favor  of 
plaintiff  in  an  action  to  recover  a  broker"* 
commission.     Affirmed. 

See  same  ease  below,  27  App.  D.  C.  E00. 

The  facte  are  stated  In  the  opinion. 

Messrs.  R.  Bnrnham  Moffat  and  A.  S. 
Worthtngton  for  plaintiff  in  error. 

Mr.  *■  J.  Darlington  for  defendant  In. 


Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  a  commission  of 
$2.60  an  acre  on  10,000  acres  of  coal  land 
belonging  to  the  defendant,  the  plaintiff  in 
error,  for  which,  although  not  sold,  the  de- 
fendant in  error,  the  plaintiff,  saya  that  he 
furnished  a  purchaser,  satisfying  the  terms 
of  the  understanding  on  which  he  was  em- 
ployed. The  errors  alleged  and  now  Insisted 
upon  are  the  giving  of  an  instruction  re- 
quested by  the  plaintiff  and  refusing  one 
asked  by  the  defendant.  To  explain  them 
it  will  be  necessary  to  give  a  summary  of 
the  evidence,  or  part  of  It- 
Relations  between  the  parties  were 
opened  by  a  letter  from  the  defendant,* 
written  on  April  24,  1002,  at  the  request  of  5 
a*friend  of  the  plaintiff's,  inclosing  circulars 
concerning  124,000  acres  of  coal  land  in 
Kentucky.  The  letter  said:  "We  have  ar- 
ranged with  R.  R.  companies  to  build  a 
branch  into  It  and  develop  the  lands,"  and 
tbe  circulars  also  stated  that  the  owner* 
had  an  understanding  with  the  railroads 
near  the  land,  by  which  they  were  to  build 
a  branch  into  the  land  as  soon  as  the  own- 
ers were  ready  to  open  up  mines,  etc.,  with 
more  of  the  same  sort.  On  April  SO  tbe 
parties  met  and  the  plaintiff,  Milliken,  told 
the  defendant,   Dotson,  that  be   knew  list 
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land,  ud,  as  «u  the  truth,  that  the  im- 
portant thing  ra  about  the  railroad,— 
whether  there  was  any  way  to  get  the 
property  to  market.  Dotson  replied  that  he 
had  an  arrangement  with  Spencer,  presi- 
dent of  the  Southern  Railway,  to  build  a 
road  in  there  at  once;  that  at  that  time 
they  bad  their  surveyors  in  there  and  were 
locating  a  line  of  road,  etc.  Thereupon  it 
wm  arranged  that  Dotson  would  give  $K.( " 
an  acre  for  every  acre  Milliken  eould  sell  at 
$20,  and  that  Milliken  was  to  go  to  work 
for  a  purchaser,  which  Milliken  according- 
ly did. 

After  a  letter  on  May  2,  giving  an  ac- 
count of  a  first  interview  and  an  answer 
dwelling  on  the  great  increase  of  value  that 
would  come  from  the  building  of  railroads 
at  once  through  the  property,  Milliken 
.  wrote  on  May  7,  saying  that  be  was  writing 
to  the  two  roads  to  know  if  they  would 
"build  the  road  in  there  as  soon  as  we  are 
ready  to  begin  the  development  of  the 
property,"  and  that  the  prospective  pur- 
chasers "want  to  know  positively  about  the 
railroad  being  built  in  there,  if  they  go  into 
it."  The  plaintiff  seems  to  have  written  as 
hie  letter  stated,  but  he  testified  that  an 
assurance  from  Dotson  would  have  been 
satisfactory  and  was  satisfactory  when  It 
came.  On  May  8,  to  meet  the  purchasers' 
doubts,  he  telegraphed  to  Dotson:  "See 
Spencer  and  write  me  to-night  how  much 
development  he  will  require  before  building 
road  into  property,"  etc.  On  the  same  day 
Dotson  replied:  "I  have  already  discussed 
fully  with  Mr.  Spencer  the  point  .  .  . 
and  am  glad  to  say  that  Mr.  Spencer  Is 
g  willing  to  build  the  road  into  the  property 
m  without  placing  any  requirements  on  the 
*  property  holders  "to  put  in  certain  sired 
plants,  or  any  number  of  coke  ovens,"  with 
further  details.  This  seemed  at  the  time 
to  satisfy  the  purchasers.  On  May  12 
Milliken  wrote  to  Dotson  that  if  his  coal 
would  make  as  good  coke  ae  the  Stonega 
coal,  and  the  Southern  would  build  a  branch 
line  into  the  property,  the  parties  would 
put  their  capital  in;  that  it  was  for  Dot- 
son  to  "substantiate  these  two  points, 
which  I  believe  you  will  do;"  that  he  had 
a  letter  from  Mr.  II.  Smith,  the  president 
of  the  Louisville  &  Nashville,  declining  to 
build  a  branch  line,  but  that  if  Dotson  had 
Spencer  safely  committed  to  him  they  did 
not  care  for  Smith's  road.  On  the  same 
day  Dotson  wrote  Spencer,  asking  for  a 
letter  to  show,  which  Spencer  answered  the 
next  day,  declining,  until  he  had  more 
definite  knowledge  and  obligation  as  to  im- 
provement, and  professing  to  repeat  what 
he  had  said;  vis.,  that  if  the  property  of 
the  amount  previously  named  should  be  put 
into  such  shape  as  to  warrant  the  cons  t  ruc- 


tion of  a  railroad,  they  would  take  up  and 
consider  favorably  a  plan.  This  is  thought 
by  the  plaintiff  to  contradict  the  statement* 
that  Dotson  had  made  to  him.  Spencer 
testified  that  there  never  was  any  agree- 
ment, or  more  than  what  just  has  been 
stated  from  his  letter,  and  Dotson's  answer, 
written  May  16,  confirms  the  testimony  by 
the  absence  of  any  tone  of  surprise. 

Dotson  testified  that  he  showed  Spencer^ 
letter  to  Milliken.  Milliken  testified  the 
contrary,  and  his  case  was  that,  having  no 
notice  of  the  correspondence,  he  was  going 
ahead  under  Dotson's  letter  of  May  8.  On 
May  20  Dotson  wrote  as  to  samples  of  coal, 
adding  that  he  understood  the  Southern 
Railway  Company  had  secured  their  right 
of  way  with  one  or  two  exceptions,  but  that 
he  hoped  Spencer  would  call  bis  men  out 
and  keep  them  out  "until  we  get  our  tracts) 
rounded  up."  On  June  0  Milliken  wrote  to 
Dotson,  communicating  a  very  favorable 
report  on  his  coal,  and  saying:  "I  may  wire 
you  by  the  time  this  letter  reaches  you  to 
come  up  here  to  dose  the  deal  [for  6,000 
acres].  They  asked  me  in  particular  this* 
afternoon  how  soon  the  railroad  could  best 
built  Into  this  land  from-Middlesboro."  His* 
added  that  Easter,  one  of  the  purchasers, 
asked  if  he  could  go  and  have  a  talk  with 
Spencer  on  the  subject,  with  Dotson,  and 
that  Milliken  answered  yes.  On  June  It 
Dotson  answered  that,  as  Mr.  Spencer's 
plans  were  fixed,  Spencer  would  not  hesi- 
tate to  say  to  Mr.  Easter  that  they  would 
build  the  road  into  that  section  at  once; 
and  urged  prompt  action.  In  another  letter, 
of  July  6,  be  said:  "After  we  completed 
arrangements  with  the  R.  R.  company  for 
the  development  of  the  property,  we  ad- 
vanced price  to  920  per  acre."  On  July  24 
an  option  on  "10,000  acres  of  land  in  Harlan 
county,  Kentucky,"  at  920  per  acre  for 
sixty  days,  was  given  to  Easter  in  con- 
sideration of  his  forthwith  sending  an 
engineer  to  examine  and  report  on  the 
i,  and  on  August  25  Milliken  wrote  to 
Dotson  that  Easter's  party  had  decided  to 
take  the  10,000  acres  on  condition  that  Mr. 
Spencer  would  assure  them  as  to  the  build- 
ing of  the  railroad  to  Harlan  Court  House; 
that  they  had  written  to  Spencer,  and,  if 
his  answer  confirmed  Dotson's  representa- 
tions, they  would  close  the  purchase.  If 
it  did  not,  they  did  not  want  the  land  at 
any  price.  There  was  an  Interview,  lb 
seems,  on  September  6,  at  which  Easter 
asked  Dotson  to  get  a  letter  from  Spencer, 
but  Dotson  said  that  Easter  was  the  proper 
party,  and  that  they  would  have  to  offer 
some  inducements  to  get  such  an  assurance, 
but  he  thought  that.  If  Easter  would  let 
Spencer  know  what  he  was  willing  to  dot 
Spencer  would  not  object    Thereupon  then 
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ini  hu  correspondence,  tt  turned  out 
that  tiio  railroad  company  would  not  build, 
and  the  transaction  foil  through. 

The  foregoing  letters  show  that  the  plain- 
tiff was  employed  and  went  to  work.  He 
spent  a  good  deal  of  time  and  money  in 
his  efforts,  as  the  defendant  knew.  There  is 
no  reasonable  doubt  as  to  the  rate  at  which 


self  to  his  compensation.  The  bargain 
made  may  have  been  improvident,  and  may 
have  been  different  from  that  which  the  de- 
fendant would  have  made  if  he  had  taken 
„  all  the  chances  into  account.  Bnt  the 
n  general  question  Is  what  the  Jury  was  war- 
*  ranted  in*&nding  to  have  been  made  in  fact. 
It  was  recognized  that  what  the  railroads 
would  do  was  decisive,  and  It  was  to  be 
expected  that  parties  think'  'g  of  a  pur- 
chase would  require  an  aaouranco  from 
them,  or  something  mors  deQnite  than  what 
the  defendant  had  said.  The  plaintiff  was 
to  go  to  work  at  once,  and  the  jury  well 
might  Sad  that  he  was  not  understood  to 
take  the  risk  of  what  the  railroads  might 
do.  The  question  is  between  the  broker  and 
seller,  not  between  the  purchaser  and  seller. 
The  seller  was  willing  and  meant  that  the 
broker  should  accept  his  confidence  as  well 
founded,  although  he  must  have  known  that 
the  purchaser  would  or  might  ask  more.  The 
correspondence  indicates  very  strongly  that 
Hilliken  really  relied  upon  Dotson's  state- 
ment that  an  agreement  bad  been  made. 
So,  again,  It  might  be  found  that  Dotson 
was  willing  to  take  his  chances  as  to  the 
specification  of  the  10,000  acres  In  the 
larger  tract  at  the  defendant's  command. 
The  option  that  satisfied  him  and  his  pur- 
chasers was  enough.  If  accepted,  to  entitle 
the  plaintiff  to  his  pay.  The  jury  was  war- 
ranted In  finding  that  the  plaintiff  was  em- 
ployed at  the  rate  named  to  make  a  bar- 
gain for  land  to  be  identified  later,  and 
subject  to  requirement  of  the  purchaser 
that  the  railroads  or  one  of  them  would 
agree  to  build  a  road  into  the  land. 

The  ruling  requested  for  the  plaintiff  was 
as  follows: 

"If  the  jury  believe  from  the  evidence 
that  the  defendant,  on  or  about  the  30th 
day  of  April,  1902,  represented  to  the  plain- 
tiff that  he,  the  defendant,  was  desirous  of 
securing  a  purchaser  for  either  the  whole 
or  any  considerable  quantity  of  the  Harlan 
county  coal  lands  at  the  price  of  (20  per 
acre,  that  be  had  obtained  from  the  South- 
ern Railway  Company  its  consent  or  agree- 
ment to  construct  a  branch  railroad  into  the 
said  coal  lands,  and  that  he  would  pay  to 
the  plaintiff  the  sum  of  (2.50  for  each  and 
every  acre  for  which  he  should  find  a  pur- 
chaser at  and  for  the  pries  of  *20  per  acre. 


and  that  shortly  thereafter,  namely,  on  or' 
about  the  8th  day  of  May,  1908,  he  further 
represented  to  the  plaintiff  that  the  South-  n 
era  Railway  Company  was  willing  to  buildJH 
the  said  railroad  into  *  the  said  property* 
without  placing  any  requirements  on  the 
purchasers  or  holders  of  the  said  lands  to 
put  in  any  certain  site  of  plants  or  num- 
ber of  coke  ovens,  and  that  the  plaintiff, 
relying  upon  tbe  said  representations  of 
the  defendant,  expended  time  and  effort  in 
the  attempt  to  find  a  purchaser,  and  did 
find  a  purchaser  able,  ready,  and  willing  to 
purchase  10,000  acres  of  the  said  lands  at 
the  said  price  provided  the  defendant's  said 
representations  were  correct,  and  that  the 
said  sale  failed  because  of  the  Inaccuracy 
of  the  defendant's  representations  that  the 
said  railway  company  had  so  consented  or 
agreed  to  construct  a  branch  railroad  into 
tbe  said  coal  lands, — then  the  plaintiff  is 
entitled  to  recover  the  said  stipulated  sunt 
of  $2.60  per  acre  on  the  said  10,000  acres,  or 
(25,000  in  all." 

This  was  given,  and  the  defendant  took  a 
general  exception. 

It  is  objected  to  this  ruling  that  the  jury 
was  not  required  to  find  and  could  not  have 
found  that  any  particular  land  was  agreed 
upon.  But  it  at  least  would  have  been  war- 
ranted in  finding  that  the  plaintiff  had  done 
in  this  respect  all  that  his  bargain  required 
him  to  do.  Tbe  agreement  failed  for  a 
wholly  different  reason,  and  no  difficulty 
in  completing  the  sale  arose  on  that  ground. 
We  are  of  opinion  that  the  objection  Is  en- 
titled to  no  consideration,  especially  upon 
a  mere  general  exception,  and  upon  a  point 
not  taken  in  the  trial  court.  McDermott  v. 
Severe,  202  U.  &  000,  8(1,  GO  L.  ad.  11G2. 
1108,  20  Sup.  Ct.  Bep.  700.  A  second  objec- 
tion taken  is  that  the  condition  of  the  con- 
sent to  purchase  was  misstated;  that  the 
conditions  was  not  that  the  defendant's  rep- 
resentation was  correct,  but  that  the  rail- 
road should  agree  to  build.  But  this  is  evi- 
dently a  point  that  should  have  been  called 
to  the  attention  of  tbe  court.  We  cannot 
doubt  that  the  plaintiff's  counsel  and  the 
judge  meant  to  state  what  the  letters 
showed  to  have  happened,  and  would  have 
stated  ft  mors  exactly  If  the  inaccuracy 
had  been  pointed  out.  Probably  in  speak- 
ing of  the  defendant's  representations  prov- 
ing correct,  statements  of  past  facta  vera 
less  referred  to  thsn  those  sounding  in  war- 
ranted prophecy.  Bnt  the  instruction  waa 
justified  as  it  itooi.  If  the  defendant  hadn 
had  such  an  agreement  as  at  one  time  best 
'gave  the  plaintiff  to  understand,  no  doubt* 
the  purchaser  would  have  been  content  and 
the  sale  would  have  been  made. 

One  or  two  subordinate  objections  need 
only  a  word.    It  is  said  that  the  iostrw*- 
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Hal  did  not  require  the  jury  to  find  that 
the  owner  and  purchaser  hid  agreed  on 
terms.  But  this  Is  best  answered  by  read- 
ing the  instruction.  What  la  meant  la  that, 
on  the  evidence,  there  were  possible  point* 
of  disagreement  open.  This  may  or  may 
not  be  true.  But  a.  finding  that  the  parties 
had  agreed  waa  warranted  and  was  pre- 
supposed in  the  request.  Bo  a*  to  the  ability 
of  the  purchaser.  No  question  ever  waa 
raised  about  It;  the  defendant  waa  satisfied 
with  It,  and  it  is  questioned  here  only  as  a 
technical  means  of  getting  a  large  and 
doubtful  verdict  set  aside.  It  is  urged, 
faintheartedly,  that  a  binding  agreement 
was  necessary  before  a  commission  was 
earned.  This  is  not  the  prevailing  view,  and 
could  not  be  the  law  in  a  case  like  this, 
where  the  jury  must  have  found  the  de- 
fendant liable  on  a  contract  with  the  broker 
that  might  be  performed  before  an  absolute 
agreement   with   the   purchaser   should   bo 

The  ruling  requested  for  the  defendant 
was  as  follows: 

If  the  jury  believe  from  the  evidence 
that  any  bona  fide  purchaser  waa  actually 
found  by  the  plaintiff  for  10,000  seres  of 
■aid  land,  as  claimed  in  the  declaration,  up- 
on the  representations  of  said  plaintiff  to 
Mid  purchaser  as  to  the  existence  of  a  cer- 
tain agreement  between  the  defendant  and 
the  Southern  Railway  Company  concern- 
ing the  construction  of  a  branch  railroad 
into  said  lands,  and  the  purchaser  did  not 
rely  on  the  said  statements  and  represen- 
tations of  said  plaintiff,  but,  with  the 
knowledge  or  co-operation  of  said  plaintiff, 
and  at  bis  suggestion,  sought  and  under- 
took to  verify  the  truth  of  such  statements 
and  representations  during  the  pendency  of 
the  negotiations  for  the  purchase  of  said 
land  before  any  transaction  was  closed  for 
the  purchase  thereof,  and  that  said  pur- 
chaser had  the  opportunity  of  investigating, 
ascertaining,  and  verifying  the  truthfulness 

*  of  such  statements  and  representations,  and 
3j  took  advantage  of  that  opportunity  by  in- 

*  terviewe,*  conferences,  or  written  communi- 
cations, either  personally  or  by  attorney, 
or  by  others,  with  the  president  and  first 
vice  president  of  the  Southern  Railway 
Company,  for  the  purpose  of  verifying  the 
said  statements  and  representations  so 
made  by  the  plaintiff  as  to  any  agreement 
existing  between  the  defendant  and  South- 
ern Railway  Company  in  regard  to  the  con- 
struction of  the  said  branch  railroad,  and 
ascertained  from  the  said  officers  of  the 
said  railway  company,  from  time  to  time 
during  said  negotiations,  and  before  Sep- 
tember 1G,  1902,  the  date  upon  which  it  is 
alleged  in  the  declaration  that  said  pur- 
chaser was  found,  that  no  agreement  existed 


between  the  defendant  and  said  Southern 
Railway  Company  to  build  said  branch  rail- 
road, but  that  the  subject  of  building  such 
branch  railroad  had  only  been  discussed,  and 
that  the  building  thereof  depended  on  the 
development  and  Improvements  to  be  placed 
on  said  land  prior  to  the  construction  of  any 
railroad,  in  the  way  of  opening  coal  mines, 
establishing  coke  ovens,  or  furnishing  the 
railroad  with  a  sufficient  amount  of  ton- 
nage, and  that  said  plaintiff  and  alleged 
purchaser  had  full  knowledge  and  informa- 
tion from  the  proper  officers  of  the  South- 
em  Railway  Company  of  all  the  facts  re- 
lating to  the  conditions  upon  which  said 
branch  railroad  would  be  constructed,  and 
of  the  nonexistence  of  any  agreement  be- 
tween the  defendant  and  Southern  Railway 
as  alleged,  then  the  defendant  la  not  re- 
sponsible for  the  nonappearance  of  the  al- 
leged aale  or  purchase  of  the  land  between 
the  plaintiff  and  the  alleged  purchaser,  and 
you  should  find  .for  the  defendant." 

As  to  this  request,  we  must  repeat  that 
it  does  not  matter  bow  much  or  how  little 
the   purchaser  relied   upon  the  defendant's 

{presentations  If  the  plaintiff  relied  upon 
them,  and  obtained  a  purchaser  ready  and 
able  to  purchase  upon  the  basis  that  the 
defendant's  representations  to  the  plaintiff 
were  true.  That  the  plaintiff  did  rely  up- 
on them  until  the  time  when,  on  August  25, 
he  announced  Easter's  readiness  to  purchase, 
hardly  is  open  to  dispute.  But  the  judge 
told  the  jury  that  if  the  plaintiff  at  the  be-w 
ginning  had  made  inquiries  of  the  railroad* 
and'found  that  It  would  not  build,  he  could* 
not  complain.  The  judge  called  attention 
to  the  failure  to  specify  any  time  at  which 
the  plaintiff  began  to  Inquire,  and  said  what 
we  understand  to  mean  that  the  prayer* 
ware  baaed  on  the  theory  that  If,  after  the 
purchaser  was  ready  to  complete  the  sale, 
and  the  question  as  to  the  railroad  alone 
prevented  it,  the  purchaser  made  an  at- 
tempt to  induce  the  railroad  to  build,  and  so 
discovered  the  truth,  and  thereupon  refused 
to  go  on,  the  plaintiff  could  not  recover.  At 
all  events,  be  said  enough  to  warn  the  de- 
fendant to  make  some  necessary  amend- 
ments. He  gave  as  his  reason  for  refusing 
the  instructions  asked  that  they  did  not  un- 
dertake to  refer  to  any  time  prior  to  the 
consummation  of  the  sale.  The  Teqnest  as- 
sumed that  no  agreement  had  been  reached 
until  September  15,  on  evidence  which  It 
has  not  been  necessary  to  state.  Bnt  the 
plaintiff's  argument  was  that  he  had  earned 
his  commission  on  August  25,  and  there  was 
evidence  on  which  his  conclusion  might  be 
sustained.  On  the  instructions  given  we 
have  no  doubt  that  the  jury  understood  the 
true  conditions  of  the  plaintiff's  case.  They 
were  told  In  terms  that  If  the  plaintiff  was 
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to  recover  they  must  And  that  the  plaintiff 
did  his  work  and  found  a  purchaser,  relying 
On  the  defendant's  representations ,  if  he 
made  them,  and  that  the  purchase  failed 
because  they  were  inaccurate  and  the  rail- 
load  had  not  agreed  to  build. 
Judgment  affirmed. 


(809  U.  S.  IBS) 

INTERSTATE  COMMERCE  COMMISSION, 
Appt, 


Carriers  —  contract*      with      shippers  — 

Me*. 

1.  Railway  companies  may  contract  with 
shippers  for  a  single  transportation  or  for 
successive  transportations,  subject  to  a 
change  of  rates  In  the  manner  provided  in 
the  interstate  commerce  act. 
Carriers—  rates  —  competition. 

2.  Railway  companies,  in  fixing  their 
rates,  may  take  into  account  competition 
with  other  carriers,  provided  that  such  com- 
petition is  genuine. 

Evidence  —  presumption  —  change    Of 

rate  by  carrier. 

8.  There    Is    no   presumption   of   wrong 
arising  from  a  change  of  rates  by  a  car- 
rier. 
Carriers.— rates— discrimination. 

4.  The  cost  of  carriage,  the  risk  of  in- 
jury, and  the  larger  amount  which  the  rail- 
way companies  are  called  upon  to  pay  out 
In  damages  for  losses,  may  excuse  a  higher 
freight  rate  on  live  stock  than  on  dressed 
meats  and  packinghouse  products. 
Carriers  —  rates  —  discrimination. 

B.  A  reduction  of  freight  rates  tor  dressed 
meats  and  packing-house  products  from 
Missouri  river  points  and  other  points  simi- 
larly situated  to  Chicago,  which  makes  such 
rates  lower  than  those  charged  for  live 
stock,  does  not  work  an  undue  and  unreason- 
able preference,  where  the  higher  rate  on 
live  stock  has  not  materially  affected  any 
of  the  markets,  prices,  or  shipments,  being 
reasonably  fair  to  Chicago  and  the  ship- 
pers, and  the  shipments  of  live  stock  from 
the  West  to  Chicago  are  as  great  in  propor- 
tion to  the  bulk  of  the  business  as  before 
the  change  of  rates,  and  where  the  lower 
rate  given  to  the  puckers  was  the  result  of 
competition,  and  does  not  directly  influence 
or  injure  shippers  of  live  stock. 
Carriers   —   rates  —   discrimination   — 

competition. 

8.  A  genuine  competition  which  results 
In  a  reduction  of  freight  rates  negatives  any 
unlawful  intent  on  the  part  of  the  car- 
rier, and  leaves  open  only  the  question  as 
to  whether  the  rates,  as  established,  work 
an  undue  preference  or  discrimination. 


[No,  78.1 


APPEAL  from  the  Circuit  Court  of  ths 
United  States  for  the  Northern  Dis- 
trict of  Illinois  to  review  s  decree  dismiss- 
ing proceedings  begun  by  the  Interstate 
Commerce  Commission  against  a  railway 
company,  charging  discrimination  in  rates. 
Affirmed. 

Bee  some  case  below,  141    Fed.   1008. 

Statement  by  Mr.  Justice  Brewer: 
Certain  proceedings  wen  had  before  the 
Interstate  Commerce  Commission.  They 
were  commenced  by  the  filing  of  a  petition 
by  the  Chicago  Live  Stock  Exchange  in 
April,  1902,  charging  the  defendants,  who 
are  now  the  appellees,  with  the  violation 
of  ||  1  and  S  of  the  Interstate  commerce 
sot  of  February  4,  1887.  [24  Stat  at  L. 
37S,  chap.  104,  TJ.  S,  Corop.  Stat.  1001,  p. 
3164.]  The  speoifle  offense  stated  was  that 
the  defendants  were  charging  higher  rates* 
of  freight  upon  live  stock  shipped  from  Mis-S 
souri  river  points,  and  other  points* similar-  * 
ly  situated,  to  Chicago,  than  upon  dressed 
meats  and  the  prepared  products  known  as 
packing-house  products.  It  was  contended 
that  this  higher  rate  of  freight  was  on  un- 
lawful discrimination  against  shippers  of 
live  stock  to  Chicago,  and  gars  to  shippers 
of  packing-house  products  an  undue  ssd 
unreasonable  preference  and  advantage  over 
the  former;  that  It  subjected  the  Chicago 
Live  Stock  Exchange  and  its  members,  who 
were  engaged  in  the  business  of  selling  livs 
stock  on  commission,  aa  well  as  the  owners 
of  live  stock  and  the  shippers  thereof,  to 
an  unreasonable  prejudice  and  disadvantage. 
The  several  defendants,  with  one  or  two 
exceptions,  answered,  denying  the  allega- 
tions of  the  complaint.  After  a  hearing, 
the  Interstate  Commerce  Commission,  on 
January  7,  1905,  filed  Its  report  and  opin- 
ion, including  findings  of  fact  and  made  an 
order,  which  Is  the  foundation  of  this  suit. 
The  order  is  in  these  words: 

Order  of  Commission. 

This  case  being  at  issus  upon  complaint 
and  answers  on  Hie,  and  having  been  duly 
heard  and  submitted  by  the  parties,  and 
full  Investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  Commis- 
sion having,  on  the  date  hereof,  made  and 
filed  a  report  and  opinion  containing  Its 
findings  of  fact  and  conclusions  thereon, 
which  said  report  and  opinion  is  hereby  re- 
ferred to  and  made  a  part  of  this  order: 

It  Is  ordered  that  Is  accordance  with 
said  report  and  opinion,  the  present  rela- 
tion of  rates  maintained  and  enforced  by 
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Oor.  Twos, 


defendants  [naming  them  all,  eighteen  In 
number],  whereby  their  rates  for  transpor- 
tation are  higher  upon  live  cattle  and  live 
hogs  than  upon  the  dressed  or  prepared 
product*  of  cattle  and  hogt  on  shipments 
thereof  to  Chicago,  In  the  state  of  Minnie, 
from  point*  on  the  Missouri  river,  Sioux 
City,  in  the  state  of  Iowa,  to  Kansas  City, 
in  the  state  of  Missouri,  inclusive,  and  from 
South  St.  Paul,  in  the  state  of  Minnesota, 


cage,  constitute*  wrongful  prejudice  ■  and 
discrimination,  in  violation  of  the  provi- 
sions of  the  act  to  regulate  commerce;  and 
that  said  defendants  be,  and  each  of  them 
Is  hereby,  notified  and  required  to  cease  and 
desist,  on  or  before  tbe  15th  day  of  Feb- 
ruary, 1B0S,  from  maintaining  or  enforcing 
the  said  unlawful  relation  of  rates,  and 
from  further  continuing  said  unlawful 
prejudice  and  discrimination. 

And  it  is  further  ordered  that  a  notice 
embodying  this  order  be  forthwith  sent  to 
each  of  the  defendant  corporations,  together 
with  a  copy  of  the  report  and  opinion  of  the 
Commission  herein,  in  conformity  with  the 
provisions  of  {   15  of  the  act  to  regulate 


The  defendants  not  complying  with  this 
order,  the  Interstate  Commerce  Commis- 
sion caused  this  suit  to  be  commenced  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Illinois,  seeking;  to  com- 
pel compliance.  The  defendants  answered, 
admitting  service  of  the  order  and  refusal 
to  comply  therewith,  denying  that  it  was 
legal  or  binding,  but,  on  the  contrary,  claim- 
ing that  It  was  in  violation  of  their  rights. 
After  the  filing  of  the  petition  to  enforce 
the  order  of  the  Commission,  and  the  an- 
swers thereto,  and  in  August,  1905,  the 
Commission  also  commenced  au  original 
proceeding  under  and  by  virtue  of  the  act 
of  February  10,  1003  (32  Stat,  at  L.  847. 
Chap.  708,  U.  S.  Corop.  Stat.  Supp.  1907,  p. 
880),  known  as  the  Elkins  act,  charging 
substantially  the  same  discrimination. 
These  case  were  consolidated  and  heard 
before  the  circuit  court,  an  enormous  vol- 
ume of  additional  testimony  being  taken, 
and  on  November  20,  1905,  that  court  an- 
nounced its  opinion,  stated  its  findings  of 
fact  and  conclusions  of  law,  and  ordered 
that  the  bill  should  be  dismissed.  A  de- 
cree accordingly  was  so  entered.  141  Fed. 
1003.    The  findings  of  fact  were  as  follows: 

"First.  That  the  live-stock  rates  are  rea- 
sonable In  themselves.  AU  live  stock  from 
points  west,  southwest,  and  northwest  of 
the  Missouri  river  and  St.  Paul  are  shipped 
on  a  proportional,  rate  from  the  Missouri 
river  or  St  Paul  to  Chicago.    These  rates' 


are  equal  to  or  leas  than  the  rates  on  dressed  3 
meata«and  packing-house  producta  between* 
the  same  points.  There  can  be,  and  is,  no 
complaint  as  to  such  traffic.  The  local  rata* 
from  the  Missouri  river  and  St.  Paul,  and 
from  150  mile*  east,  to  Chicago,  are  as 
shown  In  above  schedule.  These  rate*  grad- 
ually decrease  until  the  Mississippi  river  is 
reached,  and  tbe  average  Iowa  rate  is  21 
cents.  The  great  weight  of  evidence  In- 
dicates that  these  rates  are  at  least  reason- 
ably low. 

"Second.  That  the  cost  of  carrying  live 
stock  is  greater  than  that  of  carrying 
dressed  meats  and  packing-house  products. 

"Third.  That  the  value  of  the  service  of 
carriage  Is  greater  to  the  packers,  because 
of  the  higher  price  of  a  car  of  dressed  meats 
or  packing-house  products.  Dressed  meats 
and  packinghouse  products  are  in  value 
worth  nearly  twice  as  much  as  live  stock. 
This  factor  is  important,  in  ordinary  eases, 
however,  in  part,  because  of  the  greater  risk 
of  carriage  of  high-priced  commodities.  In 
these  cases,  as  to  the  particular  commodities 
in  question,  the  evidence  shows  that  the 
defendant  railroad  companies  pay  out  a 
much  larger  amount  of  damages  for  losses 
arising  from  the  carriage  of  live  stock  than 
they  do  for  losses  arising  from  the  car- 
riage of  dressed  meats  and  packing- house 
products,  in  proportion  to  the  value  of 
the  products  carried,  and  more  in  dam- 
ages per  car  regardless  of  the  value.  This 
makes  the  risk  of  carriage  greater  for 
live  stock.  The  result  is  that  the  value  of 
the  service  is  not  such  an  important  factor 
in  this  kind  of  a  case  as  ft  is  considered  to 
be  in  ordinary  cases. 

"Fourth.  That  the  rates  In  question  given 
to  the  packers  at  Mlssonrl  river  and  St.  Paul 
were  the  result  of  competition.  The  product 
of  the  packers  at  these  points  was  large  in 
quantity,  was  certain  and  continuous  in 
amount,  was  in  the  hands  of  a  few  people, 
and  for  years  before  the  Federal  injunction 
of  March,  1002,  had  been  competed  for  so 
strenuously  by  the  railroads  reaching  and 
passing  through  these  points,  as  to  cause 
the  cutting  of  rates  and  the  giving  of  secret*] 
rebates  in  large  amounts.  Four  of  the  ds-H 
fondant  companies,  the  Chicago, 'Milwau- 
kee, &  St.  Paul  Railroad  Company,  the  Chi- 
cago ft  Northwestern  Railway  Company,  the 
Chicago,  Rock  Island,  ft  Pacific  Railway 
Company,  and  the  Chicago,  Burlington,  ft 
Quincy  Railroad  Company,  passed  through 
(hese  points  into  the  territory  west  of  the 
Missouri  river  and  St.  Paul.  Four  other  of 
the  defendant  companies,  the  Chicago  Great 
Western  Railway  Company,  the  Chicago  & 
Alton  Railway  Company,  tbe  Illinois  Cen- 
tral Railroad  Company,  and  the  Wabash 
Railroad,  Company,    reached   f" 
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river  point*  ud  St.  Paul,  competing  for 
ttiii  business.  Other  railroads,  running 
south  to  thfi  Gulf  of  Mexico,  also  competed 
more  or  less  for  said  business,  including  the 
Atchison,  Topeka,  ft  Santa.  Fe  Railway. 
After  said  injunction  was  granted  the  de- 
fendant railroads  (according  to  evidence 
herein)  obeyed  it,  and  until  August  of  that 
year  tbe  said  traffic  was  carried  under  com- 
petition between  the  defendant*  at  the  rate 
of  23Vi  cents  from  Missouri  river  points  to 
Chicago,  and  26  cent*  from  St  Paul  to 
Chicago,  etc,  as  set  out  above.  A*  *  result 
of  such  earn  petition,  the  Chicago  Great 
Western  Railway  Company  became  dissatis- 
fied with  the  proportion  of  the  business  it 
received,  and,  in  order  to  get  what  it 
claimed  as  its  share,  out  the  rate  to  80 
cent*  to  Chicago  and  18%  cents  to  the  In- 
diana line  for  eastern  business,  and  pub- 
lished tbe  same.  This  it  did  under  a  eon- 
tract  with  the  packers  running  for  seven 
years.  Tbe  Chicago  Great  Western  Rail- 
way Company  was  the  longest  route  from 
Chicago  to  the  Missouri  river  points.  The 
other  railroad  defendants,  to  meet  the  rate 
made  by  the  Chicago  Great  Western  Rail- 
way Company,  s*  a  result  of  competition, 
met  sad  published  the  same  rate.  These  rates 
were  not  made  voluntarily,  but  from  neces- 
sity arising  from  competition ;  the  necessity 
being  that  of  carrying  the  goods  at  the  lower 
rate  or  losing  the  business  to  which  the  of- 
ficers of  said  companies  thought  they  were 
entitled.  This  cutting  of  the  rate  by  tbe 
Chicago  Great  Western  Railway  Company 
was  not  the  origin  of  competition.  That 
had  existed  legally  since  March,  1908,  be- 
H  tween  defendant  railroad*  and  also  between 
3  them  and  the  Atchison,  Topeka,  &  Santa  Fe 
*  Railway  Company.  There  was  not  compe- 
tition enough  at  said  points  to  lower  the 
rate  as  to  live  stock.  There  was  little  and 
different  competition  on  rates  a*  to 
■tock  at  points  between  the  Missouri  river 
and  St.  Paul  and  Chicago.  The  only  places 
where  the  opportunities  for  competition  ex- 
isted a*  to  live  stock  the  same  a*  to  pack- 
ing-house products  were  immediately  at 
Missouri  river  points  and  St.  Paul,  and 
there  only  a*  to  live  stock  driven  in  on  foot 
from  the  surrounding  country.  There  is 
comparatively  a  small  amount  of  this  stock. 
If  it  was  exactly  the  same  kind  of  a  com- 
modity as  that  furnished  by  the  packers, 
there  would  be  an  opportunity  for  competi- 
tion in  this  at  these  points  alone. 

"Filth.  That  the  competition  in  question 
*  did  not  result  from  agreement  of  the  de- 
fendants, tut  was  actual,  genuine  competi- 
tion. 

"Sixth.  That  the  present  rates  on  live 
stock,  have  not  materially  affected  any  of 
the  markets,  prices,  or  shipments;  Out  they 


an  reasonably  fair  to  Chicago  and  to  the 
shippers;  that  the  shipment*  of  live  stock 
from  points  between  Chicago  and  the  Mis- 
souri river  and  St  Paul  are  as  great  In  pro- 
portion to  the  volume  of  business  a*  before 
the  present  rats*  were  mads;  that  the  ma- 
jority of  the  liva  stock  comes  to  Chicago 
from  points  a*  near  as  ISO  miles  this  side 
of  ths  Missouri  river  and  St  Paul,  and  that 
the  lower  rate  given  to  the  packers  doe*  not 
seem  to  directly  influence  or  injure  the  ship- 
pers of  live  stock. 

"Seventh.  That  the  rates  for  carrying 
packers'  products  and  dressed  meat*  were 
remunerative.  They  did  not  pay  any  por- 
tion of  the  fixed  charges  and  Interest  of  ths 
railroad  companies,  nor  It*  full  share  of  ths 
operating  expenses,  but  they  did  pay  mora 
than  its  cost  of  movement  and  leave  some- 
thing to  apply  upon  operating  expense*. 

"Eighth.  That  the  welfare  of  the  publis, 
including  the  shippers,  consumers,  and  all 
localities  and  markets,  does  not  seem  to  be 
materially  affected  by  the  present  rates. 

"Ninth.  That  the  usual  custom  is  for* 
railroads  to  charge  a  higher  rate  for  the  fln-« 
ished  product  than  for  the  raw*  material, 
and  this,  as  a  rule,  ha*  been  applied  to  lire 
stock  and  Its  finished  products.  This  is  not 
universal,  however.  There  are  many  com- 
modities where  the  raw  material  is  charged 
mors  for  carriage  than  its  finished  product, 
as  in  the  ease  of  the  raw  material  of  cotton 
sad  the  compressed  cotton,  straw,  unbaled 
and  baled,  pig  Iron  and  its  products,  and 
many  other  commodities.  It  also  appear* 
that  for  sixteen  year*  out  of  twenty-three, 
between  Missouri  river  point*  and  St  Paul 
and  Chicago,  the  published  rates  on  live 
stock  were  higher  than  on  dressed  meats 
and  packinghouse  products.  Many  wit- 
nesses testified  that  tbe  ideal  rate  for  the 
finished  product  would  be  higher  than  th* 
raw  material.  This,  however,  was  based  on 
the  presumption  that  competition  or  com- 
mercial necessity  did  not  interfere,  and  that 
the  cost  of  service  and  value  of  the  products 
would  be  greater  in  case  of  the  finished  prod- 
ucts than  in  that  of  the  raw  material." 

Section  3  of  the  interstate  commerce  act, 
so  far  as  it  is  material  for  this  case,  i*  a* 
follows: 

"It  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  set 
to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traffic 
in  any  respect  whatsoever,  or  to  subject  any 
particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  descrip- 
tion of  traffic,  to  any  undue  or  isttSMosssM* 
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prejudice  or  disadvantage  In  any   respect 
whatsoever." 

And  |  S  of  the  Elkini  act  provide*: 
"That  whenever  the  Interstate  Commerce 
Commission  shall  have  reasonable  ground  for 
belief  that  any  common  carrier  .  .  .  is 
.committing  any  discriminations  forbidden 
by  law,  a  petition  may  be  presented  alleging 
such  facts"  (such  discrimination),  "to  the 
circuit  court  of  the  United  States  sitting 
in  equity  having  jurisdiction  .  .  .  and, 
upon  being  satisfied  of  the  truth  of  the  al- 
legations of  said  petition,  said  court  shall 
.  .  .  require  a  discontinuance  of  such 
discrimination  by  proper  orders,  writs,"  etc. 

Messrs.  I*.  A.  Shaver  and  S.  H.  Cowan 
for  appellant. 

Messrs.  Ed.  Baxter,  Cordenlo  A.  Sever- 
ance, Frank  B.  Kellogg,  Robert  E.  Olds, 
and  8.  A.  Lynde  for  appellees. 

Mr.  Charles  A.  Clark  for  Intervener 
T.  M.  Sinclair  &  Company,  Limited. 

Mr.  Frank  T.  Ransom  for  Intervener 
the  Union  Stock  Yards  Company  of  Omaha, 
Limited. 


*•  Joseph  Stock  Yards  Company. 

*  *  Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

It  is  unnecessary  to  define  the  full  scope 
and  meaning  of  the  prohibition  found  in 
I  3  of  the  interstate  commerce  act,  or  even 
to  determine  whether  the  language  is  suffi- 
ciently definite  to  make  the  duties  cast  on 
m  the  Interstate  Commerce  Commission  minis- 
3  terial,  and   therefore  such   as   may   legally 

*  be  impoaed*npon  a  ministerial  body,  or  leg- 
islative, and  therefore,  under  the  Federal 
Constitution,  a  matter  for  congressional  ac- 
tion, for,  within  any  fair  construction  of 
the  terms  "undue  or  unreasonable,"  the 
findings  of  the  circuit  court  place  the  action 
of  the  railroads  outside  the  reach  of  con- 
demnation. 

The  complainant,  before  the  interstate 
commerce  action,  was  an  incorporated  asso- 
ciation. The  purposes  for  which  it  was  or- 
ganized were,  as  stated  in  its  charter,  "to 
establish  and  maintain  a  commercial  ex- 
change; to  promote  uniformity  in  the  cus- 
toms and  usages  of  merchants;  to  provide 
for  the  speedy  adjustment  of  all  business 
disputes  between  its  members;  to  facilitate 
the  receiving  and  distributing  of  live  stock, 
as  well  as  to  provide  for  and  maintain  a 
rigid  inspection  thereof,  thereby  guarding 
against  the  sale  or  use  of  unsound  or  un- 
healthy meats;  and  generally  to  secure  to 
its  members  the  benefits  of  co-operation  in 
the  furtherance  of  their  legitimate  put- 
suits."    Its  members  were,  as  found  by  the 


Commerce  Commission,  "engaged  in  the  par- 
chase,  shipment,  and  sale  of  live  stock  for 
themselves  and  upon  commission."  It  was 
such  an  association,  with  members  engaged 
in  the  business  named,  that  Initiated  these 
proceedings  and  in  whose  behalf  they  were 
primarily  prosecuted.  While  it  may  be  that 
the  proceedings  are  not  ~ta  be  narrowly  lim- 
ited to  an  inquiry  whether  this  particular 
complainant  has  been  in  any  way  injured 
by  the  action  of  the  railroad  companies,  yet 
that  question  must  be  regarded  as  the  one 
which  was  the  special  object  of  inquiry  and 
consideration.  It  is  true  that  the  Commis- 
sion subsequently  commenced,  under  the 
Elkins  act,  an  independent  suit  in  its  own 
name,  bat  it  was  practically  to  enforce  the 
award  made  by  the  Commission  after  its  in- 
quiry  into  the  controversy  between  the  live- 
stock exchange  and  the  railroad  companies. 

It  must  be  remembered  that  railroads  are 
the  private  property  of  their  owners;  that 
while,  from  the  public  character  of  the  work 
in  which  they  are  engaged,  the  public  has 
the  power  to  prescribe  rules  for  securing 
faithful  and  efficient  service  and  equality* 
between  shippers  and  communities,  yet,  Inn 
nc*  proper  sense,  is  the  public  a  general  man- 
ager. As  said  in  Interstate  Commerce  Com- 
mission v.  Alabama  Midland  B.  Co.  108  U. 
S.  144,  172,  42  L.  ed.  414,  42S,  IB  Sup.  Ct 
Rep.  45,  SI,  quoting  from  the  opinion  in 
6  Inters.  Com.  Rep.  997,  21  C.  C.  A.  69,  41 
U.  S.  App.  480,  74  Fad.  723: 

"Subject  to  the  two  leading  prohibitions 
that  their  charges  shall  not  be  unjust  or 
unreasonable,  and  that  they  shall  not  un- 
justly discriminate  so  as  to  give  undue 
preference  or  disadvantage  to  persons  or 
traffic  similarly  circumstanced,  the  act  to 
regulate  commerce  leaves  common  carriers 
as  they  were  at  the  common  law, — free  to 
make  special  rates  looking  to  the  increase 
of  their  business,  to  classify  their  traffic,  to 
adjust  and  apportion  their  rates  so  as  to 
meet  the  necessities  of  commerce  and  of 
their  own  situation  and  relation  to  it,  and 
generally  to  manage  their  important  inter- 
ests upon  the  same  principles  which  are  re- 
garded as  sound  and  adopted  in  other  trades 
and  pursuits." 

It  follows  that  railroad  companies  may 
contract  with  shippers  for  a  single  trans- 
portation or  for  successive  transportations, 
subject  though  It  may  be  to  a  change  of 
rates  in  the  manner  provided  in  the  inter- 
state commerce  act  (Armour  Packing  Co.  t. 
United  States,  208  U.  S.  56.  52  L.  ed.  — ,28 
Sup.  Ct.  Rep.  428),  and  also  that,  in  fixing' 
their  own  rates,  they  may  take  into  account 
competition  with  other  carriers,  provided 
only  that  the  competition  is  genuine,  and 
not  a  pretense  (Interstate  Commerce  Com- 
mission v.  Baltimore  ft  O.  B.  Co.  146  U.  8L 
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US,  38  L.  ed.  380,  4  Intern.  Com.  Rep.  02, 
18  Sup.  Ct  Rep.  844;  Texas  *  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U. 
6.  197,  40  L.  ed.  840,  6  Inter*.  Com.  Rep. 
405,  16  Sup.  Ct  Rep.  666;  Interstate  Com- 
merce Commission  t.  Alabama  Midland  R. 
Co.  supra;  Louisville  4  N.  R.  Co.  v.  Beal- 
mer,  17S  U.  S.  648,  44  L.  ed.  300,  20  Sup. 
Ct  Rep.  200;  East  Tennessee,  V.  *  G.  R. 
Co.  t.  Interstate  Commerce  Commission, 
181  U.  S.  1,  45  L.  ed.  710,  21  Sop.  Ct  Rep. 
SIS;  Interstate  Commerce  Commission  v. 
LonlaiiUe  ft  N.  E.  Co.  100  V.  S.  273,  47  I* 
ad.  1047,  28  Sup.  Ct  Rep.  687). 

It  most  also  be  remembered  that  there 
la  no  presumption  of  wrong  arising  from 
change  of  rate  by  a  carrier.  The  presump- 
tion of  honest  intent  and  right  conduct  at- 
tend* the  action  of  carriers  as  well  as  it 
does  the  action  of  other  corporations  or  in 
e>  dividual*  in  their  transactions  in  life.  TJn- 
2  doubfedly,  when  rates  are  changed,  the  car- 
*  tier  making  the  change  must, 'when  prop- 
erly called  upon,  be  able  to  give  a  good  rea- 
son therefor;  but  the  mere  fact  that  a  rate 
has  been  raised  carries  with  it  no  presump- 
tion that  it  was  not  rightfully  done.  Those 
presumptions  of  good  faith  and  integrity 
which  have  been  recognized  for  ages  aa  at- 
tending human  action  have  not  been  over- 
thrown by  any  legislation  in  respect  to  com- 

The  Commerce  Commission  did  not  And 
whether  the  rates  were  reasonable  or  un- 
reasonable per  se.  Its  omission  may  have 
been  owing,  partly  at  least,  to  the  decision 
in  Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  O.  A  T.  P.  R.  Co.  167  U.  S.  606, 
42  L.  ed.  256,  17  Sup.  Ct.  Rep.  806,  for  this 
controversy  arose  before  the  amendment  of 
Jane  29,  1806.  34  SUt.  at  L.  684,  chap. 
3581,  U.  S.  Comp.  Stat  Supp.  1007,  p.  802. 
On  the  other  band,  the  circuit  court  found 
specifically  that  the  live-stock  rates  were 
reasonable,  and  also  that  the  rates  for 
earrytng  packers'  products  and  dressed 
meats  were  remunerative.  See  findings  1 
and  7.  Obviously,  shippers  had,  in  the  rates 
considered  separately,  no  ground  of  chal- 
lenge. But  the  burden  of  complaint  is  not 
that  any  rates,  taken  by  themselves,  were 
too  high,  but  that  the  difference  between 
those  on  live  stock  and  those  on  dressed 
meats  and  packers'  products  worked  an  un- 
just discrimination. 

It  Is  insisted  that  "the  making  of  the  live- 
stock rate  higher  than  the  product  rate  is 
violative  of  the  almost  universal  rule  that 
the  rates  on  raw  material  shall  not  be 
higher  than  on  the  manufactured  product" 
This  may  bo  conceded,  but  that  the  rule  is 
not  universal  the  proposition  itself  recog- 
nises, and  the  findings  of  the  court  give 
satisfactory  reasons  for  the  exception  here 
28  S.  a— 32. 


shown.  See  findings  2,  3,  and  8.  The  cost 
of  carriage,  the  risk  of  injury,  the  larger 
amount  which  the  companies  are  called 
upon  to  pay  out  in  damages,  make  sufficient 
explanation.  They  do  away  with  the  idea 
that,  in  the  relation  established  between  the 
two  kinds  of  charges,  any  undue  or  unrea- 
sonable preference  was  intended  or  secured. 

Finding  No.  6  is  very  persuasive.  It 
reads; 

"Sixth.  That  the  present  rate*  on  liven 
stock  have  not  materially  affected  any  of  2 
the  markets,  prices,  or  shipments; 'that  they* 
are  reasonably  fair  to  Chicago  and  to  this 
shipper*;  that  the  shipments  of  live  stock 
from  points  between  Chicago  and  the  Mis- 
souri river  and  St  Paul  are  as  great  in  pro- 
portion to  the  volume  of  business  as  before 
the  present  rates  were  made;  that  the  ma- 
jority of  the  live  stock  comes  to  Chicago 
from  points  as  near  as  150  miles  this  side 
of  the  Missouri  river  and  St  Paul,  and  that 
the  lower  rate  given  to  the  packers  does  not 
seem  to  directly  influence  or  Injure  the  ship- 
pers of  live  stock." 

If  the  rates  complained  of  have  not  ma- 
terially affected  any  of  the  markets,  price*, 
or  shipments;  if  they  are  reasonably  fair  to 
Chicago  and  the  shippers;  if  the  shipment* 
of  live  stock  from  the  West  to  Chicago  are 
as  great  in  proportion  to  the  bulk  of  the 
business  as  before  the  present  rate*  were 
nude;  and  the  lower  rate  given  to  the  pack- 
ers does  not  directly  influence  or  injure  the 
shipper*  of  live  stock, — it  is  difficult  to  se* 
what  foundation  there  can  be  for  the  claim 
of  an  undue  and  unreasonable  preference. 
It  would  seem  a  fair  inference  from  the  find- 
ings that  the  real  complaint  was  that  the 
railroad  companies  did  not  so  fix  their  rates 
as  to  help  the  Chicago  packing  industry; 
that  they  recognized  the  fact  that  along  the 
Missouri  river  had  been  put  up  large  pack- 
ing bouses,  and,  without  any  intent  to  in- 
jure Chicago,  had  fixed  reasonable  rates  for 
the  carrying  of  live  stock  to  such  packing 
houses  and  also  to  Chicago;  that  those  pack- 
ing houses,  being  nearer  to  the  cattle  fields, 
were  able  to  engage  in  the  packing  industry 
as  conveniently  and  successfully  as  the 
packing  houses  in  Chicago.  If  we  were  at 
liberty  to  consider  the  mere  question  of 
sentiment  certainly  to  place  packing  houses 
close  to  the  cattle  fields,  thus  avoiding  the 
necessity  of  long  transportation  of  the  liv- 
ing animals, — a  transportation  which  can- 
not be  accomplished  without  more  or  less 
suffering  to  them, — and  to  induce  trans- 
portation to  those  nearer  packing  houses, 
would  deserve  to  be  commended  rather  than 
condemned. 


that  matter  has  been  considered.  '  Accord!- 
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lag  to  tlio  4th  finding,  the  rates  in  question 
given  to  the  packers  at  the  Missouri  river 
and  St.  Paul  were  the  result  of  competition. 
Without  recapitulating  all  the  facta  dis- 
closed in  that  finding.  It  is  enough  to  say 
that  the  Chicago  Great  Western  Railway 
Company,  which  had  the  longest  line  from 
Chicago  to  Missouri  river  point*,  made  a 
reduction  In  the  rates,  and  did  this,  as  its 
president  testified,  "for  the  purpose  of  se- 
curing a  greater  proportion  of  the  traffic  in 
the  products  of  live  stock  than  it  had  been 
previously  able  to  obtain."  That  is  one  of 
the  facts  inducing  competition,  and  one  of 
the  results  expected  to  flow  from  a  reduc- 
tion of  rates.  It  certainly  of  itself  deserves 
no  condemnation.  In  order  to  secure  to 
themselves  what  was  likely  to  be  trans- 
ferred to  the  Great  Western  by  virtue  of  its 
reduction  of  rates,  the  other  companies  also 
made  a  reduction,  and,  as  shown  by  the  Gth 
finding,  the  competition  was  not  the  result 
of  agreement,  but  was  an  "actual,  genuine 
competition."  It  may  be  true,  as  eon- 
tended  by  counsel  for  the  appellant,  that 
even  a  genuine  competition  which  results 
in  a  change  of  rates  does  not  necessarily 
determine  the  question  whether  the  rates 
as  fixed  work  an  undue  preference  or  create 
an  unlawful  discrimination.  Those  rate* 
fixed  may  make  a  preference  or  discrimina- 
tion irrespective  of  the  motives  which  caused 
the  railway  companies  to  adopt  them,  and 
yet  the  fact  of  a  genuine  competition  does 
not  make  against  the  contention  that  the 
rates  were  intended  to  work  injustice.  An 
honest  and  fair  motive  was  the  cause  of  the 
change  in  rates, — honest  and  fair  on  the 
part  of  the  Great  Western  in  its  effort  to 
secure  more  business,  and  equally  honest  and 
fair  on  the  part  of  the  other  railway  com- 
panies in  the  effort  to  retain  as  much  of 
the  business  as  waa  possible.  In  other 
words,  this  competition  eliminates  from  the 
case  an  intent  to  do  an  unlawful  act,  and 
leaves  for  consideration  only  the  question 
whether  the  rates  as  established  do  work 
an  undue  preference  or  discrimination;  and, 
as  the  findings  of  the  court  show  that  the 
n  result  of  the  new  rates  has  not  been  to 
h  change  the  volume  of  traffic  going  to  Chl- 
*  cago,  or  materially  affect  the  buiineas'of 
the  original  complainant,  it  would  seem 
necessarily  to  result  that  the  charge  of  an 
unlawful  discrimination  is  not  proved.  In 
short,  there  was  no  intent  on  the  part  of 
the  railway  companies  to  do  a  wrongful  act, 
and  the  act  itself  did  not  work  any  sub- 
stantial injury  to  the  right*  of  the  com- 
plainant. 

We  have  not  attempted  to  review  in  de- 
tail the  great  mass  of  testimony,  amount- 
ing to  two  enormous  printed  volumes.    It  Is 
enough  to  say  that  an  examination  of  ft 
■■d.  Note.-  Tor  caes*  In  point,  as*  ■ 


clearly  shows  sufficient  reasons  for  the  find- 
ings of  fact  made  by  the  circuit  court. 

In  short,  the  findings  of  the  circuit  court 
were  warranted  by  the  testimony,  and  those 
findings  make  It  clear  that  there  was  no 
unlawful  discrimination. 

The   decree  of   the   Circuit   Court  la  si- 
Mr.    Justice   Moody   did   not   hear    the 
argument  nor  take  part  In  the  decision  U 
this  case. 


SIMEON   HallPWm 

UNITED  STATES. 

Oases  certified  —  by  circuit  court  of  ap- 
peals—questions  of  mixed  law  and 
fact. 

Mixed  questions  of  law  and  fact  which 
require  the  construction  of  various  acts  of 
Congress  and  the  determination,  in  the  light 
of  all  the  testimony  in  a  criminal  case,  of 
the  question  of  whether  or  not  the  accused 
can  be  held  guilt;  of  any  offense  legally 
punishable  by  the  United  States,  cannot  be 
certified  by  a  circuit  court  of  appeals,  un- 
der the  act  of  March  8,  1891  (28  Stat,  at 
L.  828,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  540),  (  8,  to  the  Federal  Supreme  Court 
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A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  presenting  questions  respect- 
ing the  introduction,  of  intoxicating  liquors 
Into  the  Indian  country.    Dismissed. 

Statement  by  Mr.  Justice  Harlan: 
This  case  is  here  upon  certified  questions 
by  the  judges  of  the  circuit  court  of  ep- 

The  certified  questions  and  the  statement 
of  the  case  which  precede*  them  are  as  fol- 

"The  indictment  was  returned  November 
18,  1906,  and  charged  that  the  defendant, 
on  August  1,  1906,  In  the  district  of  Ne- 
braska, introduced  whisky  and  other  Intoxi- 
cating liquors  into  the  Indian  country,  Ho 
wit,  into  and  upon  the  Omaha  Indian  Reser- 
vation, a  reservation  set  apart  for  the  ex- 
clusive use  and  benefit  of  certain  tribes  of 
the  Omaha  Indian*.'  The  defendant  entered 
a  plea  of  not  guilty,  and  the  case  was  sub- 
mitted to  a  jury  upon  the  following  agreed 
statement: 

"That  the  defendant,  Simeon  Hallowell, 
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day  of  August,  IMS,  an  allottee  of  land 
granted  to  him  on  the  Omaha  Indian  Reser- 
vation, in  Thurston  county,  Nebraska;  that 
the  allotment  so  made  to  him  was  made  un- 
der the  provisions  of  the  act  of  Congress 
Of  August  7,  1882  (22  Stat,  at  L.  Ml,  chap. 
434) ;  that  the  first  or  trust  patent  tu  is- 
sued to  him  in  the  year  1884,  and  that  the 
twenty -five -year  period  of  the  trust  limita- 
tion has  not  yet  expired;  and  that  the  fee 
title  of  the  allotment  so  made  to  him  la 
still  held  by  the  United  States. 

"That  the  defendant,  Simeon  Hallo  well, 
on  the  1st  of  August,  1005,  procured  at  a 
point  ontstdB  the  said  reservation  one-half 
gallon  of  whisky,  which  he  took  to  hie 
borne,  which  was  within  the  limits  of  the 
Omaha  Indian  Reservation,  and  upon  an 
allotment  which  he  had  inherited,  and  which 
allotment  was  made  under  the  provisions  of 
the  act  of  Congress  of  August  7,  1882,  and 
the  title  of  which  is  held  by  the  govern- 
ment, as  the  twenty- fire -year  trust  period 
has  not  expired.  That  he  took  the  said 
whisky  into  and  upon  this  allotment  for 
the  purpose  of  drinking  and  using  the  same 
himself,  and  that  he  did  drink  said  whisky, 
and  did  give  some  of  it  to  his  friends  or 
visitors  to  drink. 

"That  the  sa'id  Omaha  Indian  Reserva- 
tion has  been  allotted  practically  in  whole, 
and  that  many  of  the  allotments  of  da- 
censed  Omaha  Indians  have  been  sold  to 
white  people,  under  the  provisions  of  the 
act  of  Congress  of  May  27,  1002  (82  Stat, 
at  L.  245,  275,  chap.  888) ;  that  within  the 
original  boundary  limits  of  the  Omaha  In- 
dian Reservation,  there  an  many  tract*  of 
land  that  have  been  told,  under  the  provi- 
sions of  said  act,  to  white  persons  who  are 
the  sole  owners  thereof,  and  that  the  full 
title  to  such  lands  has  passed  to  the  pur- 
chaser, the  same  as  if  a  final  patent,  with- 
out restriction  upon  alienation,  had  been  Is- 
sued to  the  allottee. 

"  That  all  of  the  Omaha  Indians  who  were 
living  in  the  year  1S84,  and  by  law  entitled 
n  to  allotments,  received  them. 
S  "  "That  the  Omaha  Indian  Reservation  Is 
*  within  and  a'physical  part  of  the  organised 
territory  of  the  state  of  Nebraska,  as  are 
also  the  allotments  herein  referred  to,  in- 
to and  upon  which  the  said  defendant  took 
said  whisky.  That  the  Omaha  Indians  exer- 
cise the  rights  of  citizenship,  and  partici- 
pate in  the  county  and  stats  government 
extending  over  the  said  Omaha  Indian  Res- 
ervation, and  over  and  upon  the  allotments 
herein  referred  to.  That  the  defendant, 
Simeon  Hallowell,  has  been,  on  frequent  oc- 
casions, a  judge  and  clerk  of  election,  a  jus- 
tice of  the  peace,  and  assessor,  and  a  direct- 
ar  of  the  public  school  district  In  which  he 
■vet.    That  Omaha  Indians  have  taken  part 


in  the  state  and  county  government,  extend- 
ing over  the  reservation,  and  have  held  the 
following  offices  in  said  county  of  Thurston, 
state  of  Nebraska:  County  coroner,  county 
attorney,  county  judge,  justice  of  the  peace, 
constable,  road  overseer,  election  officers, 
and  have  also  served  as  jurors  In  the  county 
and  district  courts.  Defendant  is  self-sup- 
porting, a*  are  moat  of  said  Indians.  Some 
of  them  are  engaged  in  business  and  most 
ef  them  engaged  In  farming.' 

"Over  the  defendant's  objection  that  the 
matters  recited  In  the  agreed  statement 
did  not  constitute  or  show  an  offense 
against  taws  of  the  United  States,  the  court 
instructed  the  jury  that,  if  the  matters  so 
recited  were  true,  the  defendant  was  guilty 
of  the  offense  charged.  The  defendant  re- 
served an  exception  to  this  ruling.  The 
jury  found  him  guilty. 

"And  the  circuit  court  of  appeals  for  the 
eighth  circuit  further  certifies  that  the  fol- 
lowing questions  of  law  are  presented  to  • 
it  In  said  cause;  that  their  decision  Is  In- 
dispensable to  a  decision  of  the  cause;  and 
that,  to  the  end  that  such  court  may  prop- 
erly decide  the  issues  of  law  so  presented, 
it  desires  the  instruction  of  the  Supreme 
Court  of  the  United  States  upon  such  ques- 
tions, to  wit  r 

"1.  After  the  allotment  in  severalty  te 
the  Omaha  Indians  of  practically  all  of  the 
lands  in  the  Omaha  Indian  Reservation  fas 
the  state  of  Nebraska  and  the  issuance  tea 
the  several  allottees  of  the  first,  or  trust,  * 
patents,  under  the-  ant  of  August  7t*  1882  " 
(22  Stat,  at  L.  Ml,  chap.  434),  and  altar 
the  provisions  of  |  7  of  that  act  and  of  | 
0  of  the  act  of  February  8,  1867  (24  Stat, 
at  L.  388,  chap.  119),  had  become  effective 
aa  to  such  allottees,  did  Congress  retain  or 
possess  the  power  to  regulate  or  prohibit 
the  Introduction  of  intoxicating  liquors  upon 
such  allotments,  while  the  title  to  the  same 
should  be  held  in  trust  by  the  United  States, 
or  while  the  same  should  remain  inalienable 
by  the  allottee  without  the  consent  of  the 
United  States  t 

"2.  Do  the  facts  that  the  tribal  relation 
of  these  Indians  Is  still  maintained,  and 
that  part  of  the  lands  In  said  reservation 
are  unallotted,  and  are  held  by  the  United 
States  for  the  use  and  benefit  of  the  said 
tribe,  as  provided  in  f  8  of  the  said  act  of 
August  7,  1882,  enable  Congress,  consistent- 
ly with  the  provisions  and  effect  of  |  7  of 
that  act  and  of  |  6  of  the  said  act  of  Feb- 
ruary 8,  1887,  to  regulate  or  prohibit  the 
Introduction  of  intoxicating  liquore  upon 
such  allotments,  while  the  same  shall  be 
held  in  trust  by  the  United  States,  or  while 
the  same  shall  remain  Inalienable  by  the 
allottee  without  the  consent  of  the  United 
Stalest 
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"3.  A*  applied  to  allotment*  in  severalty 
to  Indian!  of  lands  in  a  state,  when  the 
land  is  to  be  held  in  trust  for  the  allottee 
for  a  stated  period,  and  is  then  to  be  con- 
veyed to  him  or  his  heirs  in  fee,  and  is  to 
remain  inalienable  by  him  during  such  t 
period  without  the  consent  of  the  United 
States,  and  when  the  effect  of  the  allotment 
la  to  give  to  the  allottee  the  benefit  of  and  to 
subject  him  to  the  laws,  both  civil  and  crim- 
inal, of  the  state,  and  to  make  him  a  citi- 
zen of  the  United  States,  and  to  entitle  him 
to  all  the  rights,  privileges,  and  immunities 
of  such  citizens,  is  that  portion  of  the  act 
of  January  30,  1697  (29  Stat,  at  L.  600, 
■chap.  109),  which  purports  to  regulate  the 
introduction  of  intoxicating  liquors  upon 
such  allotments,  while  the  title  to  the  s 
shall  be  held  by  the  United  States  or  while 
the  same  shall  remain  inalienable  by  the 
Allottee  without  the  consent  of  the  United 
States,   a   valid   exercise   of  the   power  of 

g  Congress  to  legislate  in  respect  of  Indians 

2  or  Indian   lands  T 

*  "4.  Where,  as  shown  by  the  stipulated 
facts,  the  defendant,  Simeon  Hallowell,  an 
Omaha  Indian,  Is  an  allottee  of  lands  grant- 
ed to  him  on  the  Omaha  Indian  Reservation, 
In  Thurston  county,  state  of  Nebraska, 
which  allotment  was  made  to  him  under  the 
provisions  of  the  act  of  Congress  of  August 
7,  1882  (22  Stat,  at  L.  Ml,  chap.  484),  and 
the  first  patent  was  issued  to  him  in  the 
year  1S84,  and  the  twenty-five  years'  period 
of  the  trust  limitation  fixed  by  said  act  ha* 
cot  expired,  and  the  fee  title  of  the  allot- 
ment so  made  to  him  is  still  held  by  the 
United  States;  and  where  the  said  Omaha 
Indian  Reservation  has  been  allotted  prac- 
tically in  whole,  and  many  of  the  allotment* 
of  deceased  Omaha  Indians  have  been  sold  to 
white  people  under  the  provision*  of  the  act 
of  Congress  of  May  27,  1002  (32  Stat,  at  L. 
245,  27S,  chap.  888) ;'  and  within  the  original 
boundary  limits  of  the  Omaha  Indian  Reser- 
vation many  tracts  of  lands  were  hitherto 
aold  under  the  provisions  of  said  act  to 
white  persons,  who  are  the  sole  owner* 
thereof,  and  to  whom  the  full  title  to  such 
lands  has  passed  to  the  purchaser,  the  same 
a*  if  the  final  patent,  without  restriction 
upon  alienation,  had  been  issued  to  the  al- 
lottee; and  where  all  of  the  Omaha  Indians, 
living  In  the  year  1884,  entitled  to  such  al- 
lotments, have  received  the  same;  and  where 
■aid  Omaha  Indian  Reservation  is  within  and 
a  physical  part  of  the  organized  territory  of 
tbe  state  of  Nebraska,  as  also  the  allotment 
hereinbefore  referred  to;  and  the  said  Oma- 
ha Indians,  including  the  defendant,  are  citi- 
**na  of  tbe  United  States,  and  exercise  the 
rights  of  citizenship,  participating  in  the 
smutty  and  state  government*  extending 
over   *aid  Omaha   ladlnsj  Reservation,   and 


over  the  allotments  aforesaid,  the  said  de- 
fendant, Simeon  Hallowell,  having,  on  fre- 
quent occasions  prior  to  190S,  held  and  ex- 
ercised the  office  of  judge,  and  justice  of 
the  peace,  and  assessor  in  said  county; 
where  said  Omaha  Indian*  have  taken  put 
in  the  state  and  the  county  government  ax- 
tending  over  the  reservation;  and  where 
the  defendant  1*  self-supporting, — is  he 
liable  to  indictment  and  punishment  under  a 
the  act  of  Congress  of  January  30,  1897  (29  S 
Stat,  at  L.  80a,  chap.  109),  for* introducing  ' 
intoxicating  liquor,  a*  into  an  Indian  coun- 
try, where  he  procured  one-half  gallon  of 
whisky  at  a  point  outside  of  said  reserva- 
tion, on  the  1st  day  of  August,  1906,  which 
he  took  into  and  upon  hi*  allotment,  with- 
in the  limit*  of  the  Omaha  Indian  Reserva- 
tion, which  allotment  he  inherited,  and 
which  was  made  under  the  provision*  of  said 
act  of  August  7,  1882,  the  fee  title  to  which 
Is  held  by  the  government,  aa  the  twenty- 
five  year*'  trust  period  ha*  not  expired,  the 
■aid  whisky  having  been  *o  taken  upon  bis 
allotment  for  the  purpose  of  drinking  and 
using  the  same  himself,  which  he  drank,  giv- 
ing some  of  it  to  his  friends  and  visitor*  to 
drink  1- 

Mr.  Thomas  L.  Sloan  for  Hallowell. 
Solicitor    General    Hoyt   for    the    Unite* 


Mr.  Justice  HMJM  delivered  the  opin- 
ion of  tbe  court: 

In  Chicago,  B.  A  Q.  R.  Co.  v.  William*,  80S 
U.  S.  444,  464,  SI  L.  ed.  875,  879,  27  Sup. 
Ct.  Rep.  650,  663,  we  had  occasion  to  con- 
sider the  scope  and  meaning  of  the  6th  sec- 
tion of  the  judiciary  act  of  March  3d,  1801 
[20  Stat,  at  L.  828,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  540],  authorizing  a  circuit 
court  of  appeal*,  in  every  case  within  it* 
jurisdiction,  to  certify  questions  or  proposi- 
tions of  law  concerning  which  It  desires  in- 
struction for  the  proper  decision  of  tho 
case.  The  court  there  reaffirmed  the  rule, 
announced  in  previous  cases,  that  tho  au- 
thority to  certify  such  questions  could  not 
be  used  for  the  purpose  of  sending  to  thi* 
court  the  whole  case,  with  all  its  circum- 
stances, for  consideration  and  decision. 
Jewell  v.  Enlght,  123  U.  S.  428,  31  L.  ed. 
190,  8  Sup.  Ct.  Rep.  193;  Waterville  v.  Van 
Slyke,  US  U.  8.  099,  29  L.  ed.  772,  8  Sup. 
Ct.  Rep.  622;  United  States  v.  Rider,  168 
U.  S.  132,  41  L.  ed.  101,  16  Sup.  Ct.  Rep. 
983;  United  States  v.  Union  P.  R.  Co.  168 
U.  S.  606,  42  h.  ed.  559,  18  Sup.  Ct  Rep.  167. 
Upon  a  review  of  the  adjudged  cases  wa 
used  this  language  in  reference  to  the  cer- 
tificate of  questions  In  that  case:  "The  pres- 
ent certificate  brings  to  us  a  question  of 
mixed  law  and  fast  and,  substantially,  all 
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*  the  circumstances  connected 'with  the  Issue 
to  be  determined.  It  does  not  present  a  dis- 
tinct point  of  law,  clearly  stated,  which  can 
be  decided  without,  passing  upon  the  weight 
or  effect  of  all  the  evidence  out  of  which 
the  question  arises.  The  question  certified 
is  rather  a  condensed,  arg  am  Putative  narra- 
tive of  the  facts  upon  which,  in  the  opinion 
of  the  judges  of  the  circuit  court  of  appeals, 
depends  the  validity  of  the  live-stock  con- 
tract in  suit.  Thus,  practically,  the  whole 
case  is  brought  here  by  the  certified  ques- 
tion, and  we  are,  in  effect,  asked  to  indicate 
what,  under  all  the  facts  stated,  should  be 
the  final  judgment.  It  is,  obviously,  as  if 
the  court  had  been  asked,  generally,  upon 
*  statement  of  all  the  facts,  to  determine 
what,  upon  those  facts.  Is  tha  law  of  the 
ease."    203  U.  8.  444,  464. 

The  certificate  in  the  present  case  is  ob- 
jectionable upon  the  ground  that  it  does 
not  set  forth  propositions  of  law,  dearly 
stated,  which  may  be  answered  without  ref- 
erence to  all  the  facts,  but  mixed  questions 
of  law  and  fart  which  require  us  to  con- 
strue various  acts  of  Congress,  and,  in  the 
light  of  all  the  testimony  in  the  case,  de- 
termine whether  the  accused  could  he  held 
guilty  of  any  offense  legally  punishable  by 
the  United  States.  It  Is  as  if  the  court 
were  asked  what,  upon  the  whole  case  as 
sent  up,  should  have  been  the  verdict  and 
judgment  in  the  trial  court.  The  certificate 
is  defective  and  must  be  dismissed,  because 
not  in  conformity  to  tha  statute. 
It  is  so  ordered. 


UNITED  STATES. 

International    law  —  cessions  —  Chang* 
of  allegiance. 

1.  The  absence  of  a  Spanish  subject  from 
the  Philippine  Islands  during  tha  entire 
period  allowed  by  the  treaty  of  peace  with 
Spain  of  Dec.  10,  1808  (30  Stat,  at  L.  1759), 
art  9,  for  making  a  declaration  of  bis  In- 
tention to  preserve  his  allegiance  to  the 
Crown  of  Spain,  prevents  the  loss  of  bis 
Spanish  nationality  by  reason  Of  his  failure 
to  make  such  declaration.* 
International  law  —  cession*  —  preser- 
vation of  private  rights. 
K.  Laws  enacted  by  the  new  sovereignty, 
and  not  the  Spanish  laws,  were  meant  by 
the  provision  of  the  treaty  of  peace  with 
Spain  of  Dec.  10,  1898,  art.  9,  that  Spanish 
subjects  in  the  Philippine  Islands  shall 
have  the  right  to  carry  on  their  industry, 
commerce,  and  professions,  being  subject  in 
respect  thereof  to  "such  laws  as  are  applica- 
ble to  other  foreigners,'' 

•■a.  Hots.— Tor  eases  1st  point,  see  ■ 


Attorneys  —  admission    to     practice  — 

Spanish  subject. 

8.  A  Spanish  lawyer  who  had  previously 
been  denied  permission  to  practise  law  by 
the  supreme  court  of  the  Philippine  Islands, 
upon  the  ground  that  he  did  not  possess 
the  political  qualifications  required  by  law, 
was  not  entitled  to  such  permission  by  vir- 
tue of  the  provisions  of  the  Philippine  Is- 
lands Code  of  Civil  Procedure,  1  13,  for  the 
admission  to  practice  of  those  "not  specially 
declared  ineligible,"  who  have  been  duly 
licensed  under  the  laws  and  orders  of  the 
islands,  under  the  sovereignty  of  Spain  or 
of  the  United  States,  and  are  "in  good  and 
regular  standing  as  members  of  the  bar  of 
the  Philippine  Islands  at  tha  time  of  the 
adoption  of  this  Code." 
Attorneys  —  admission,    to    practice  — 

Spanish  subject. 

4.  A  Spanish  lawyer  may  be  dented  pur- 
mission  to  practise  by  the  supreme  court  of 
the  Philippine   Islands  because  he  did   not 

riess  the  political  qualifications  required 
law,  although  this  Is  not  one  of  the 
grounds  recognised  by  the  Code  of  Civil 
Procedure  for  depriving  a  lawyer  of  the 
right  to  practise,  since  these  grounds  relate 
solely  to  the  removal  or  suspension  from  the 
bar  of  attorneys  already  practising. 
International  law  —  cessions  —  preser- 
vation of  private  rights. 
0.  The  right  to  practise  law  was  not  em- 
braced in  the  provision  of  the  treaty  of 
peace  with  Spain  of  Dee.  10,  1898,  art.  8, 
that  the  cession  of  sovereignty  cannot,  fa 
any  respect.  Impair  the  property  rights 
which,  by  law,  belong  to  the  peaceful  pos- 
session of  property  of  all  kinds. 

[No.  147.] 


IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
denying  permission  to  a  Spanish  lawyer  to 
practise  in  the  Philippine  courts.    Affirmed. 
See  same  case  below,  1  Philippine,  88. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Plaintiff  in  error  applied  to  the  supreme 
court  of  the  Philippine  Islands  In  February, 
1901,  to  be  admitted  to  practise  law  in  the 
Philippine  courts.  His  petition  was  sup- 
ported by  various  certificates  as  to  profes- 
sional qualifications  and  good  character, 
and  set  forth  that  petitioner  was  a  graduate 
of  the  University  of  Manila,  and  practised 
law  in  the  Philippine  Islands  from  1892  until 
the  cessation  of  the  Spanish  courts;  "that 
he  Is  of  good  character,  and  has  not  been 
inscribed  in  the  record  of  Spanish  national- 
ity, in  consequence  whereof  I  have  lost  this, 
In  accordance  with  the  provisions  of  the 
treaty  at  Paris,  and  therefore  I  am  neither 
vol.  In,  CIUmos.  |  4, 
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*  subject  nor  eftusen  of  any  foreign  gov- 
ernment, mud  consequently,  In  my  opinion, 
have  the  condition  required  by  general  or- 
der No.  29,  July  IS,  1899,  of  the  United 
State*  military  government  in  these  Island*, 
for  continuing  the  practice  of  my  profes- 
sion." 

July  27,  1901,  the  petition  mi  denied  by 

S  the  supreme  court,  without  opinion,  on  the 

*  ground  that  the  applicant  "does  not'posseBB 

the  political  qualifications  required  by  law 

for   the   practice   of   his   profession   in   the 

Philippine  archipelago." 

Plaintiff  subsequently  filed  a  petition  for 
rehearing,  accompanied  by  additional  certifi- 
cates and  affidavits  as  to  his  professional 
and  personal  reputation.  In  this  petition 
he  claimed  to  be  entitled  to  practise  his  pro- 
fession under  article  9  of  the  treaty  of  Paris 
(30  Stat,  at  L.  1759],  and  under  f  13  of 
the  Code  of  Civil  Procedure,  which  had  been 
enacted  since  the  date  of  his  first  petition. 

The  petition  for  rehearing  was  denied  by 
the  court  in  an  opinion  rendered  by  the 
chief  justice  (1  Philippine,  88),  which  held 
that  petitioner  had  not  lost  his  Spanish 
nationality,  but  was  a  Spanish  subject  up- 
on an  equal  footing  with  other  foreign  resi- 
dents who  were  not  entitled  to  practise  the 
legal  profession  under  the  law,  either  prior 
or  subsequent  to  the  treaty  of  Paris. 

In  January,  1908,  plaintiff  In  error  pre- 
sented to  the  court  the  following  motion; 

"Appears  Juan  Garcia  Bosque  and  asks 
that  the  honorable  supreme  court  be  pleased 
to  declare  that  the  petitioner  has  a  right 
to  practise  as  an  attorney  at  law  In  the 
Philippines  before  all  court*.  This  motion 
is  founded  upon  the  accompanying  affi- 
davit." 

The  affidavit  referred  to  stated  that  the 
affiant,  on  April  10,  1890,  and  for  eight  years 
Immediately  prior  thereto,  had  practised  law 
continuously  before  the  court*  of  the  Is- 
lands. The  supreme  court  overruled  the  mo- 
tion, and  thereupon  plaintiff  sued  out  this 
writ  of  error. 

Mr-  Edgar  W.  Camp  for  plaintiff  in  er- 
ror. 
Solicitor  General  Hoys  for  defendant  in 


*   *  Mr.   Chief   Justice   Fuller   delivered   the 
opinion  of  the  court: 

Plaintiff  in  error  contends:    (1)   That  his 
*     right   to   practise    law    In    the    Philippine 
B  Islands  was  expressly  guaranteed  by  article 
S  ft  of  the  treaty  of  Parle  and  recognized  by  5 
Wot  the  Philippine  Code  of  Civil  Procedure; 
(2)   that  the  supreme  court  of  the  Philip- 
pine Island*  had  no  power,  jurisdiction,  or 
authority  to  deny  or  deprive  a  lawyer  of 
Us  right  to  practise  his  profession,  except 


for  the  reasons  and  In  the  manner  provided 
in  the  Civil  Code;  (3)  that  plaintiff  in  er- 
ror's right  so  to  practise  was  a  vested  right, 
of  which  he  could  be  deprived  only  by  due 
process  of  law. 

Article  B  of  the  treaty  of  Paris  (30  Stat 
at  L.  1764)  provided: 

"Spanish  subjects,  native*  of  the  Penin- 
sula, residing  in  the  territory  over  which 
Spain,  by  the  present  treaty,  relinquishes  or 
cedes  her  sovereignty,  may  remain  in  such 
territory  or  may  remove  therefrom,  retain- 
ing, in  either  event,  all  their  rights  of  prop- 
erty, including  the  right  to  sell  or  dispose  of 
such  property  or  of  its  proceeds)  and  they 
shall  also  have  the  right  to  carry  on  their 
industry,  commerce,  and  professions,  being 
subject  in  respect  thereof  to  such  laws  a* 
are  applicable  to  other  foreigner*.  In  case 
they  remain  in  the  territory  they  may  pre- 
serve their  allegiance  to  the  Crown  of  Spain 
by  making,  before  a  court  of  record,  within 
a  year  from  the  date  of  the  exchange  of 
ratifications  of  this  treaty,  a  declaration  of 
their  decision  to  preserve  such  allegiance;  In 
default  of  which  declaration  they  shall  be 
held  to  have  renounced  it  and  to  have  adopt- 
ed the  nationality  of  the  territory  in  which 
they  may  reside. 

"The  civil  right*  and  political  status  of 
the  native  Inhabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  be 
determined  by  the  Congress." 

The  record  show*  that  plaintiff  in  error 
left  the  Philippines  for  Europe  on  May  30, 
1890,  and  remained  away  until  January  11, 
1901.  In  the  affidavit  accompanying  hi* 
petition  for  rehearing  he  state*  that  the  rea- 
sons for  hi*  departure  from  the  islands  were 
the  unsettled  conditions  prevailing  there  and 
the  state  of  his  health;  that  while  abroad 
he  lived  in  France  and  Spain,  residing  for 
the  most  part  In  Barcelona;  that  ha  did 
not  return  sooner  to  the  Philippines  because 
of  newspaper  reports  a*  to  personal  uu- 
safety  In  Manila.  In  his  first  petition  he£ 
'claims  to  have  lost  his  Spanish  nationality* 
because  he  had  not  made  the  necessary  dec- 
laration of  Intention  to  preserve  his  allegi- 
ance to  Spsin;  but  that  requirement  ml 
meant  only  for  those  who  remained  in  the 
territory,  and  was  not  necessary  In  his  ease, 
since  be  removed  from  the  islands. 

In  the  opinion  of  the  Philippine  supreme 
court  he  carried  his  Spanish  nationality 
with  him  on  hi*  departure,  and  it  could  only 
be  lost  by  continuous  residence  in  the 
islands  and  failure  to  declare  his  intention 
of  retaining  it  within  the  time  specified. 
But  plaintiff  was  absent  from  the  Philip- 
pines during  the  whole  of  the  period  allowed 
for  making  auch  declaration,  and  remained 
away  several  month*  after  It*  expiration. 
It  follow*  that  he  did  BOt  become  a  citi*em 
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of  the  inlands  under  the  new  sovereignty, 
bat  that  ho  continued  to  remain  a  Spaniard. 
The  fact  that  be  intended  to  return  does  not 
affect  this  conclusion.  It  was  not  necessary, 
In  order  to  retain  his  Spanish  nationality, 
that  he  should  remain  away  permanently, 
and  he  was  absent  for  mora  than  a  year  and 
a  half. 

The  question  whether  aliens  were  per- 
mitted to  practise  law  in  Spam  and  her 
colonies  la  elaborately  argued,  but  it  Is  quite 
unnecessary  to  pass  upon  it,  since  it  is 
manifest  that  the  words  In  article  9  of  the 
treaty,  "such  laws  as  are  applicable  to  other 
foreigners,"  referred  not  to  the  Spanish  law, 
but  to  the  laws  enacted  by  the  new  sov- 
ereignty. Spaniards  only  became  "foreign- 
ers" after  the  cession  of  the  Islands;  and  it 
is  obvious  that  the  words  meant  such  lawa 
M  shall  be  applicable  to  other  foreigners. 

We  think  it  evident  that  plaintiff,  under 
the  laws  and  regulations  on  the  subject  put 
In  force  in  the  Philippines,  first  by  the  mili- 
tary and  then  by  the  civil  authorities,  was 
not    entitled     to     the     privilege    which    he 

On  July  19,  1889,  the  military  governor 
promulgated,  In  respect  to.  the  admission  of 
lawyers,  certain  regulations,  known  as  "gen- 
eral orders  No.  29,  series  of  1899,"  f  2  of 
which  provides  as  follows: 
£  "Any  resident  of  the  Philippine  Islands, 
*  not  a  subject  or'eitissn  of  any  foreign  gov- 
ernment, of  the  age  of  twenty-three  years, 
of  good  moral  character,  and  who  possesses 
the  necessary  qualification!)  of  learning  and 
ability,  is  entitled  to  admission  as  attorney 
and  counselor  in  all  of  the  courts  of  these 

By  I  3  every  applicant  is  required  to  pro- 
duce satisfactory  testimonials  of  good  moral 
character  and  to  undergo  a  strict  examina- 
tion in  open  court  by  the  justices  of  the 
supreme  court.  If,  upon  examination,  he 
Is  found  qualified,  he  shall  be  admitted  to 
practice  in  all  the  courts  of  the  Philippine 
Islands,  and  a  certificate  of  the  record  of 
the  court's  order  to  that  effect  shall  be 
given  him,  which  certificate  shall  be  his  li- 
cense.    (Sec,  4.)     Section  S  is  as  follows: 

"Every  resident  of  these  islands,  not  a 
citizen  or  subject  of  any  foreign  govern' 
ment,  who  has  been  admitted  to  practise 
law  in  the  Supreme  Court  of  the  United 
States,  or  in  any  circuit  court  of  appeals, 
circuit  court,  or  district  court  thereof,  or  in 
the  highest  court  of  any  state  or  territory  of 
the  United  States,  may  be  admitted  to  prac- 
tise in  the  courts  of  these  islands  upon  the 
production  of  his  license.  Likewise  all  per- 
sons duly  accredited  as  lawyers  in  the  Phil- 
ippine Islands  on  the  31st  day  of  January, 
1899,  who  an  residents  of  said  islands,  mnd 
not  tnbject*  or  eitiaent  of  another  fpsans 


ment,  may  be  admitted  as  attorneys  and 
counselors  in  all  the  courts  of  the  islands: 
Provided,  That  all  applicants  under  this 
section  shall  furnish  satisfactory  evidence 
of  good  moral  character  and  professional 
standing  and  take  the  prescribed  oath: 
And  provided  further,  That  the  court  may, 
if  It  deems  advisable,  examine  the  applicant 
as  to  his  qualifications." 

Every  person,  upon  admission,  must  take 
an  oath  of  allegiance  to  the  United  States. 
(See.  «.) 

It  is  conceded  that  plaintiff  did  not  be- 
come a  member  of  the  bar  under  the  provi- 
sions of  this  law. 

General  orders  No.  29  was  followed  by  act 
No.  190  of  the  Philippine  Commission,  being 
the  Code  of  Civil  Procedure  for  the  Philip- 
pine Islands  (1  Pub.  Laws,  p.  378),  I  13  of 
which  Is  as  follows:  5 

'The  following  persons,  if  not  specialty* 
declared  ineligible,  are  entitled  to  practise 
law  in  the  courts  of  the  Philippine  Islands: 

"1.  Those  who  have  been  duly  licensed 
under  the  laws  and  orders  of  the  islands 
under  the  sovereignty  of  Spain  or  of  the 
United  States,  and  are  In  good  and  regular 
standing  as  members  of  the  bar  of  the  Phil- 
ippine Islands  at  the  time  of  the  adoption 
of  this  Code. 

"2.  Those  who  are  hereafter  licensed  in 
the  manner  herein  prescribed.''  ' 

It  will  be  perceived  that  the  applicants 
must  be  "In  good  and  regular  standing  a* 
members  of  the  bar  of  the  Philippine  Is- 
lands of  the  time  of  the  adoption  of  this 
Codo."  This  description  does  not  apply  to 
plaintiff  In  error.  The  Civil  Code  was  en- 
acted August  7,  1901,  to  take  effect  Sep- 
tember 1,  1901.  He  had  been  denied  per- 
mission to  practise  law  by  the  supreme 
court  of  the  Philippines  on  July  27,  1901, 
upon  the  ground  that  he  did  not  poesies  the 
political  qualifications  required  by  law.  Ha 
waa  not,  therefore,  at  the  date  of  the  adop- 
tion of  the  Code,  in  good  and  regular  stand- 
ing as  a  member  of  the  bar. 

It  is  true  |  13  declares  "those  who  have 
been  duly  licensed  under  the  laws  and  or- 
ders of  the  islands,  under  the  sovereignty 
of  Spain,"  etc.,  are  entitled  to  practise  law, 
but  that  appllee  only  to  persons  "not  spe- 
cially declared  ineligible;"  and  plaintiff  in 
error  was  declared  ineligible  because  a  cit- 
izen or  subject  of  a  foreign  govern  merit 

Reference  may  well  be  made  in  this  con- 
nection to  I  14  of  the  act,  which  reads: 

"Any  resident  of  the  Philippine  Islands, 
not  a  subject  or  citizen  of  any  foreign  gov 
eminent,  of  the  age  of  twenty-three  years, 
of  good  moral  character,  and  who  possesses 
the  necessary  quail fi cations  of  learning  and 
ability.  Is  entitled  to  admission  as  a  mem- 
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ber  of  the  bar  of  the  islands,  and  to  practise. 
u  such  In  all  their  courts." 

Section    19   provides    for  the    admission 

e  without  examination  of  any  resident,  not 

Oo  citizen  or  subject  of  any  foreign  govern- 

•  men.t,*who  baa  been  admitted  to  practise  in 

any  of  the  courts  of  the  United  State*. 

It  seems  clear  from  the  provisions  of  gen- 
eral orders  No.  28,  and  of  the  Code,  that  the 
intention  was,  and  has  been  from  the  first, 
to  require  all  members  of  the  bar  to  be 
either  citizens  of  the  United  States  or  those 
enjoying  the  status  of  natives  of  the  Phil- 
ippines, and  to  exclude  al)  foreigners  from 
the  legal  profession  in  the  islands. 

If  it  be  conceded  that  plaintiff  In  error 
possessed  the  privilege  of  practising  his  pro- 
fession in  the  islands  at  the  time  Spain  sur- 
rendered her  sovereignty  over  them,  the  en- 
joyment of  that  privilege  ceased  by  virtue 
of  the  stipulations  of  the  treaty  of  Paris 
and  the  subsequent  laws  and  regulations  of 
the  new  sovereignty  inconsistent  therewith; 
and  the  effect  of  the  decision  in  the  pres- 
ent instance  was  not  to  deprive  plaintiff 
in  error  of  that  privilege.  Counsel  for 
plaintiff  in  error  cite  various  sections  of  the 
Code  which  prescribe  the  grounds  upon 
which  a  lawyer  may  be  deprived  of  the 
right  to  practise,  but  they  relate  to  the  re- 
moval or  suspension  from  the  bar  of  attor- 
neys already  practising,  and  have  no  appli- 
cation to  the  case  of  one  who  has  been  de- 
nied admission  to  practice  at  all. 

The  8th  article  of  the  treaty  of  Paris  de- 
clares that  the  cession  of  sovereignty  "can- 
not in  any  respect  impair  the  properly  or 
rights  which,  by  law,  belong  to  the  peaceful 
possession  of  property  of  all  kinds,"  etc., 
but  that  stipulation  does  not  relate  to  the 
rights  connected  with  trades  and  profes- 
sions. The  word  "propiedad"  used  in  the 
Spanish  text  is  defined  by  Escriche  as  the 
right  to  enjoy  and  dispose  freely  of  one's 
things  in  so  far  as  the  laws  do  not  prohibit 
It  4  Escriche,  736.  The  same  word  ap- 
pears in  article  S,  providing  that  Spanish 
subjects  ma;  retain,  whether  they  remain 
or  remove  from  the  territory,  "all  their 
rights  of  property,  including  the  right  to 
sell  or  dispose  of  such  property  or  of  its 
proceeds."  Clearly,  the  right  to  practise 
law  was  not  referred  to  as  "property"  there, 
and  they  are  followed  by  the  words  "and 
h  they  Bbe.ll  also  have  the  right  to  carry  on 
2  their  industry,  commerce,  and  professions, 
being  subject  in  respect  thereof  to  such  laws 
as  are  applicable  to  other  foreigners." 

We  concur  with  the  conclusions  of  the 
Supreme  Court  of  the  Philippines,  and  its 
judgment  is  affirmed. 


Oct.  Tssm, 

(209  U.  8.  M6> 
STILSON  EUTCHTNS.   William   J.  Dan**, 
and  Ben.  B.  Bradford,  Appta, 

CARRIE  L.  MUNN. 

Injunction  bond  — who  protected  by. 

1.  An  undertaking  accompanying  a  tem- 
porary restraining  order  directed   against 

the  defendants  and  each  of  them"  inures 
to  the  benefit  of  all  the  defendants  who  were 
included  in  that  order,  although  the  under- 
taking is  expressed  to  be  one  "to  make  good 
to  the  defendant  all  damages  by  him  suf- 
fered," where  it  was  exacted  by  the  court, 
was  offered  by  the  complainant  at  a  time 
when  none  of  the  defendants  knew  of  the 
pendency  of  the  suit,  and  shows  in  its  title 
that  there  was  more  than  one  defendant* 
Injunction  bond  — who  protected  by. 

2.  The  owner  of  the  property  is  entitled 
to  the  benefit  of  an  undertaking  exacted  by 
the  court  as  a  condition  of  granting  an  or- 
der temporarily  restraining  the  continuance 
of  the  erection  of  an  addition  to  a  dwelling, 
where,  although  such  owner  was  never 
served  with  subpeena  or  notice,  either  of  the> 
order  to  show  cause  or  of  the  restraining 
order,  Buch  order  was  observed  until  dis- 
solved, and  inflicted  injury  upon  her  rights.* 
Appeal  —  review  of  facts. 

3.  Findings  of  facts  made  by  an  auditor 
to  whom  a  cause  Is  referred  to  ascertain  the 
damages  resulting  from  the  wrongful  suing 
out  of  a  temporary  restraining  order  will 
not  be  set  aside  on  appeal  unless  it  is  shown 
that  there  has  been  an  error  in  law  or  a 
conclusion  of  fact  unwarranted  by  the  erl- 

Dsmsget  —  for  wrongfully  suing  ont  re- 
straining order. 

4.  The  value  of  the  use  of  the  dwelling 
for  the  period  and  season  during  which  the 
owner  was  deprived  of  it  as  the  direct  result 
of  the  wrongful  use  of  an  order  temporarily 
restraining  the  continuance  of  the  erection 
of  an  addition  is  the  proper  measure  of 
damages  recoverable  upon  the  undertaking 
to  make  good  the  resulting  injury,  exacted 
by  the  court  as  a  condition  of  granting  the 

[So.   163.] 
Argued  March  10,  1908.     Decided  March  S3, 


the  District  of  Columbia  to  review  s> 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  overruling  ex- 
ceptions to  the  report  of  an  auditor  to  whom 
the  cause  had  been  referred  to  ascertain 
the  damages  resulting  from  the  wrongful 
suing  out  of  a  temporary  restraining  order. 
Affirmed. 

Bee  same  case  below,  28  App.  D.  0.  271. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  O.   Brandenburg,  Clar- 


•Ed.  Nats.— For  esses  In  point,  »  Cent.  Dig.  vol.  17,  Injunction,  f  130. 

t  Ed.  Note.— For  esses  In  point,  see  Cent.  Dig.  vol.  1,  Appeal  sad  Error,  !!  S3W-IW7. 

t  Ed.  Note.— For  cues  In  point  see  Cent.  DIE.  toL  17.  Injunction,  U  6(1-181, 
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•nee  A.  Brandenburg,  and  F.  Walter  Bran- 
denburg for  appellants. 

Messrs.  Samuel  Maddoi  and  H.  Pres- 
eott  Gatley  lor  appellee. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 
This  is  an  appeal  from  a  judgment  of 
*j  the  court  of  appeals  of  the  District  of  Co- 
st lumbia.  The  appellee,  Carrie  L.  Munn,  was 
the  owner  of  a  lot  of  land,  with  a  dwelling 
house  thereon,  situated  on  M&ssachuaetta 
avenue,  in  the  city  of  Washington.  The 
premises  adjoining  this  lot  were  owned  by 
StUaon  Hutchins,  one  of  the  appellants. 
Mrs.  Munn'a  dwelling  house  did  not  oc- 
cupy the  whole  of  her  lot,  and  she  de- 
cided to  build  an  addition  to  it.  She 
contracted  with  an  architect  and  builder 
to  design  and  construct  this  addition.  The 
work  under  these  contracts  was  begun 
about  July  1,  1902,  and  it  was  expect 
-ed  that  it  would  be  completed  about  No- 
vember 1,  1002,  so  that  the  enlarged  struc- 
ture would  be  ready  for  occupation  during 
the  season  of  1902  and  1903.  After  making 
the  contracts  Mrs.  Munn  went  to  Europe 
with  her  family,  intending  to  return  and  oc- 
cupy the  house  on  its  completion  in  Novem- 
ber. On  August  14,  1902,  Mr.  Hutchins  filed 
-a  bill  In  equity  in  the  supreme  court  of  the 
District  of  Columbia,  praying  an  injunction 
-against  the  continuance  of  the  erection  of 
the  addition.  Mrs.  Munn,  her  husband,  the 
architect,  and  the  builder  were  made  parties 
-defendant.  The  grounds  upon  which  the  in- 
junction was  sought  are  not  material  here. 
On  the  day  of  the  filing  of  the  bill  a  justice 
of  the  supreme  court  of  the  District  entered 
am  order  that  the  defendants  show  cause,  on 
September  4  nezt,  why  the  prayer  for  an 
Injunction  should  not  be  granted,  and  fur- 
ther ordered  that,  until  the  hearing,  the  de- 
fendants be  "restrained  and  enjoined  from 
continuing  the  erection  of  the  building."  On 
the  same  day  Mr.  Hutchins,  with  the  other 
appellants  as  sureties,  filed  an  undertaking, 
approved  by  the  court,  which  is  as  follows: 
"Sttlson  Hutchins,  the  complainant,  and 
William  J.  Dante,  Ben.  B.  Bradford,  sureties, 
hereby  undertake  to  make  good  to  the  de- 
fendant all  damages  by  him  suffered  or  sus- 
tained by  reason  of  wrongfully  and  inequi- 
tably suing  out  the  injunction  in  the  above- 
entitled  cause,  and  stipulate  that  the  dam- 
ages may  be  ascertained  in  such  manner  as 
the  justice  shall  direct,  and  that,  on  dissolv- 
ing the  injunction,  he  may  give  judgment 
thereon  againet  the  principal  and  suretiea 
for  said  damages  in  the  decree  itself  dissolv- 
*  ing  the  injunction."  Thereupon  the  work 
J  on  the  addition  was  suspended,  and  not  re- 
sumed until  •November  25,  1902,  when,  upon 
hearing,  the  court  dissolved  the  Injunction 


and  discharged  the  order  to  show  eansa. 
The  work  was  then  continued  until  its  com- 
pletion In  April,  1908.  Subsequently  the 
decree  of  November  20,  1902,  was  affirmed 
by  the  court  of  appeals,  and  the  cause  waa 
referred  to  an  auditor  to  ascertain  the  dam- 
ages caused  to  the  defendants,  or  any  of 
them,  by  the  wrongful  suing  out  of  the 
injunction.  The  auditor  reported  that  Mrs. 
Munn  had  sustained  damages  to  the  amount 
of  50,000,  and  that  the  other  defendants 
had  sustained  no  damage.  Exceptions  to 
the  auditor's  report  were  overruled  by  the 
supreme  court,  and  the  appellants  were  de- 
creed to  pay  to  Mrs.  Munn,  in  accordance 
with  the  terms  of  the  undertaking,  the  sum 
found  by  the  auditor  as  damages.  This  de- 
cree was  affirmed  by  the  court  of  appeals  in 
the  judgment  now  under  review. 

It  is  contended  that  the  undertaking  does 
not,  by  its  terms,  include  Mrs.  Munn  In 
its  protection,  because  it  Is  expressed  to 
be  an  undertaking  "to  make  good  to  the 
defendant  all  damages  by  him  suffered." 
little  pains  need  be  expended  on  the  ar- 
gument which  arises  out  of  the  letter  of  the 
bond.  The  undertaking  was  exacted  by  the 
court,  it  was  offered  by  the  complainant  at 
a  time  when  none  of  the  defendants  knew 
of  the  pendency  of  tbs  suit,  and  it  was  en- 
titled "No.  23,403  Equity  Docket,  Btllson 
Hutchins,  Complainant,  Charles  A.  Munn  et 
al.,  Defendants."  It  accompanied  a  restrain- 
ing order  directed  against  "the  defendants 
and  each  of  them,"  and  we  think  it  should 
be  held  to  run  to  all  the  defendants  who 
were    included   in   that   order. 

It  is  further  contended  that,  as  Mrs. 
Munn  was  never  served  with  a  subposna, 
or  notice  either  of  the  order  to  show  cause 
or  of  the  restraining  order,  she  is  not  en- 
titled to  the  benefits  of  the  undertaking. 
The  order  of  the  court  was  served  immedi- 
ately upon  the  architect  and  the  builder, 
and  the  work  was  Instantly  stopped.  No 
injury  from  the  wrongful  use  of  the  injunc- 
tion waa  inflicted  upon  either  of  the  defend-  a 
ants  served  with  the  court's  order,  but  only  J 
upon  the  owner  of  the  house.  It  Is  now'eaid  * 
that,  although  the  court  had,  as  a  condition 
of  issuing  the  restraining  order,  exacted  an 
undertaking  to  indemnify  her,  she  cannot 
recover  upon  it,  because  she  waa  beyond  the 
reach  of  the  process  of  the  court.  But  this 
view  is  based  upon  a  misconception  of  a  re- 
straining order  and  the  undertaking  to  make 
good  the  injury  resulting  from  its  wrong- 
ful use.  The  nature  of  the  order  and  under- 
taking received  the  consideration  of  this 
court  in  Houghton  v.  Meyer  (Houghton  v. 
Cortelyou)  208  D.  a  149,  ante, '234,  28  Sup. 
Ct.  Bep.  234.  The  authority  for  the  issue 
of  such  an  order  was  shown  to  be  I  T18  of 
the   Revised   Statutes    (TJ.   S.   Comp.   Stat. 
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1901,  p.  BSO).  The  Motion  con  templates ,  in 
eases  whore  irreparable  Injury  may  be  an- 
ticipated if  the  statue  quo  be  not  preserved, 
the  issue  without  notice  of  a  temporary  re- 
straining order,  to  be  enforced  only  until 
an  order  to  ehow  cause  on  the  motion  for  an 
injunction  can  be  heard  and  decided.  The 
order  may  be  granted  with  or  without  se- 
curity to  the  defendants,  in  the  discretion 
of  the  court.  In  the  case  at  bar  the  order 
accomplished  its  purpose  and  Instantly  ar- 
rested the  progress  of  the  work  by  restrain- 
ing those  who  were  engaged  in  it.  The  in- 
jury against  which  the  undertaking  was 
designed  to  indemnify  was  incurred  by  Mrs. 
Munn,  and  we  find  nothing  in  the  facta 
of  this  case  which  takes  away  the  remedy 
on  the  undertaking  exacted  by  the  court 
for  her  protection.  It  is  true  that  she  did 
not  learn  of  the  issue  of  the  restraining  or- 
der for  two  weeks.  But  counsel,  though 
without  express  authority,  undertook  to 
guard  her  interests,  and  moved  to  discharge 
the  order  on  August  17.  With  all  reasonable 
speed  authority  to  file  an  answer  was  ob- 
tained and  acted  upon,  the  cause  was  heard, 
and  the  restraining  order  dissolved.  In  the 
meantime  the  restraining  order  was  obeyed 
by  all,  had  its  full  effect,  and  inflicted  its 
full  injury  upon  Mrs.  Munn's  rights.  Un- 
der these  circumstances  it  is  beyond  doubt 
that  she  is  entitled  to  recover  against  those 
who  undertook  to  make  good  her  injuries, 
the  damages  which  she  sustained.  It  is 
enough  that  the  order  was  obtained  without 
notice  to  her,  that  it  was  wrongfully  sued 
Out,  that  it  was  observed  until  dissolved, 
c  and  that  It  inflicted  injury  upon  her  rights. 
|jj  These  facts,  irrespective  of  the  exact  time 
*  when  she*nad  knowledge  of  the  pendency  of 
the  suit  or  appeared  in  it,  bring  her  within 
the  terms  of  the  undertaking.  That  is  pre- 
cisely the  measure  of  protection  which  the 
law  ought  to  give,  and,  by  the  statute,  does 
give,  to  one  against  whom,  without  notice 
and  hearing,  an  order  of  this  kind  is  made. 
The  appellants  alleged  various  exceptions 
to  the  auditor's  report,  which  are  directed 
to  the  findings  of  facts  upon  which  the  lia- 
bility was  based  and  of  the  amount  of  dam- 
ages, and  here,  apparently,  argue  those  ex- 
ceptions on  the  theory  that  this  court  is  at 
liberty  to  consider  the  evidence  de  novo, 
weigh  and  balance  it,  and  draw  such  infer- 
ences and  conclusions  as  seem  proper.  But 
this  theory  overlooks  the  proper  function  of 
an  auditor,  which  was  correctly  appreciat- 
ed by  the  court  below.  The  findings  should 
not  be  set  aside  unless  it  is  shown  that 
there  has  been  an  error  In  law  or  a  conclu- 
sion of  fact  unwarranted  by  the  evidence.  It 
la  enough  to  say  that  there  was  evidence 
which  supported  the  findings  of  fact  of  the 
auditor  and  his  assessment  of  damages.  Nor 
MM.  Not*.-  -For  earn  In  point,  see  Cent  Dig. 


does  it  appear  that  the  auditor  committed 
any  error  of  law.  His  report  shows  the  fol- 
lowing facts,  briefly  stated :  It  was  the  habit 
of  Mrs.  Munn  to  occupy  her  house  during 
the  late  autumn,  the  winter,  and  the  early 
spring,  and  to  live  elsewhere  during  the  re- 
mainder of  the  year.  This  was  the  com- 
mon season  of  occupancy  in  Washington  of 
houses  of  this  character.  She  intended  to 
occupy  her  house  during  the  season  of  1902 
and  1803,  but  was  prevented  from  doing  so- 
by  the  wrongful  use  of  the  restraining  or- 
der. The  addition  which,  if  the  work  had 
not  been  stopped,  would  have  been  complet- 
ed by  November  1,  was  not  completed  until 
April,  and  could  not  have  been  completed, 
if  reasonable  speed  had  been  used,  before 
March.  In  the  meantime  the  house,  some  of 
whose  exterior  walls  had  been  removed,  was 
practically  uninhabitable.  Shelter  could 
doubtless  have  been  found  in  some  of  the 
rooms,  which  could  have  been  closed  and 
warmed.  But  the  owner  was  entitled  to  s> 
house  which  could  be  occupied  as  a  whole, 
and  was  available  for  use  aa  a  home  for 
herself  and  her  family.  This  was  denied  to  £ 
her  by  the  defendants'  wrongful  act.  Won 
'think  that  the  auditor  correctly  adopted  as  * 
the  measure  of  damages  the  value  of  the 
use  of  the  property  for  the  period  and  sea- 
son during  which  she  was  thus  deprived  of 
It  as  the  direct  result  of  the  restraining  or- 
der which,  in  another  proceeding,  has  been 
found  to  have  been  wrongfully  and  inequi- 
tably sued  out.  The  decree  of  the  court 
below  is  affirmed. 


Constitutional  law  —  due  process  of  law 
—  notice  of  proceedings  to  foreclose 
tax  lien. 

The  notice  by  publication  of  the  pendency 
of  proceedings  to  sell  land  to  satisfy  a  lien 
for  unpaid  taxes,  prescribed  by  Mich.  Laws 
1893,  No.  208,  satisfies  the  requirement  of 
due  process  of  law  made  by  U.  S.  Const., 
14th  Amend.,  where  the  delinquent  taxpay- 
er, who  has  had  an  opportunity  to  be  beard 
upon  the  assessment,  cannot  fail,  if  he  ex- 
ercises due  vigilance,  to  learn  of  the  penden- 
cy of  the  proceedings,  and  that  full  oppor- 
tunity to  defend  is  afforded  to  Mm.* 


[No.  177.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
vol.  10,  Constitutional  Law,  I  91. 
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which  affirmed  ft  judgment  of  the  Circuit 
Court  of  Clinton  Count;,  In  that  state,  di- 
recting ■  verdict  for  plaintiff!  In  an  action 
of  ejectment.    Affirmed. 

See  aame  case  below,  144  Mich.  80,  IDT 
».  W.  6fl8. 

The  facts  are  stated  In  the  opinion. 

Mr.  Edward  Cahill  for  plaintiff  in  e 

Messrs.  Harris  E.  Thomas  and  Charles 
t!  W.  Nichols  for  defendants  In  error. 

*  *  Mr.  Justice  Moody  delivered  the  opinlt 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme 
court  of  Michigan.  That  court  rendered 
judgment  for  the  defendants  in  error,  who 
were  the  original  plaintiffs, against  the  plain- 
tiff in  error,  who  was  the  original  defendant. 
In  an  action  of  ejectment  to  recover  a  cer- 
tain lot  of  land.  The  defendant  was  at  one 
time  the  owner  of  the  land  in  dispute,  but  it 
was  conveyed  to  the  plaintiffs  by  a  deed 
given  in  pursuance  of  a  sale  for  taxes.  The 
title  to  the  land  depends  upon  the  validity 
of  the  tax.  title,  which  was  upheld  by  the 
court  below.  The  Issue  in  this  court  is  nar- 
rowed to  the  question  whether  the  sale  of 
the  land  for  the  enforcement  and  collection 
of  the  taxes,  which  It  is  conceded  were  duly 
levied,  violated  the  due  process  ol  law  guar- 
anteed by  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States. 

The  method  in  Michigan  of  the  assessment 
and  collection  of  taxes  on  real  property  Is 
as  follows:  On  or  before  the  3d  Monday  in 
May  the  supervisor  of  the  township  makes  a 
tax  roll,  on  which  each  parcel  of  real  prop- 
erty is  described,  and  the  name  of  its  owner, 
If  known,  set  opposite.  The  supervisor  then 
estimates  the  true  cash  value  of  the  prop- 
erty. On  the  Tuesday  next  following  the  3d 
Monday  of  May  the  supervisor  submits  his 
assessment  roll  to  a  board  of  review  for 
correction  and  approval.  On  the  *th  Mon- 
day of  May  and  the  day  following  the  board 
sits,  and,  at  the  request  of  any  taxpayer, 
has  the  power  to  correct  the  assessment  on 
his  property.  The  members  of  the  board 
have  authority  to  administer  the  oath  and 
to  examine  witnesses.  The  assessment  roll 
is  then  finally  made  up  and  certified.  The 
supervisor  then  proceeds  to  assess  taxes  In 
accordance  with  the  assessment  roll,  and 
from  the  1st  day  of  December  following  they 
» become  a  lien  upon  the  property  until  pay  - 
5  ment.  Act  200  of  the  Laws  of  1893  provides 
"  for*tbc  enforcement  and  collection  of  delin- 
quent taxes  by  sale.  All  lands,  the  taxes 
upon  which  have  remained  unpaid  for  ayear, 
after  the  lands  have  been  returned  to  the 
auditor  general  or  the  county  treasurers  as 
delinquent,  are  declared  to  be  subject  to  sale 
la  satisfaction  of  the  tax  lien.     The  law 


provides  (I  01)  that  "as  soon  as  prac- 
ticable after  the  1st  day  of  June  .  .  . 
the  auditor  general  shall  prepare  and  file  la 
the  office  of  the  county  clerk  .  .  ,  a  pe- 
tition addressed  to  the  circuit  court  Tor 
said  county,  in  chancery,  stating  therein 
by  apt  reference  to  lists  or  schedules  an- 
nexed thereto,  a  description  of  all  lands  in 
such  county  upon  which  taxes  have  remained 
unpaid  for  more  than  one  year  prior  to 
.  .  .  the  1st  day  of  May  of  the  year  In 
which  the  petition  is  filed,  and  the  total 
amount  of  such  taxes.  .  .  .  Such  peti- 
tion shall  pray  a  decree  in  favor  of  the 
state  of  Michigan  against  said  land  for  the 
payment  of  the  several  amounts  so  specified 
therein,  and,  in  default  thereof,  that  such 
lands  be  sold.*'  "The  petition  Is  then  entered 
in  "a  substantial  record  book,"  with  a  list 
of  the  lands  and  the  taxes  upon  them.  The 
circuit  judge  thereupon  makes  an  order  that 
the  petition  will  be  brought  to  bearing  and 
decree  at  a  time  and  place  named,  at  which 
all  persons  Interested  who  desire  to  contest 
the  lien  of  the  state  may  appear  and  file 
their  objections;  and  that,  in  default  of  ap- 
pearance, a  decree  as  prayed  for  will  be  en- 
tered. The  petition,  with  the  order  thereon, 
must  then  be  published  at  least  once  a  week 
for  four  weeks  next  prior  to  the  time  fixed 
for  hearing,  in  some  newspaper  published 
and  circulating  in  the  county,  to  be  desig- 
nated by  the  auditor  general.  If  there  Is 
no  such  newspaper,  or  none  such  can  be  se- 
cured, the  petition  and  order  must  be  print- 
ed and  furnished  to  each  voter  In  the  coun- 
ty, and  copies  posted  in  three  public  places 
In  each  township.  The  foregoing  publication 
is  declared  by  the  law  Ut  be  "equivalent  to  a 
personal  service  of  notice  on  all  persons 
who  are  interested  in  the  lands  specified  in 
such  petition,  of  the  filing  thereof,  of  all 
proceedings  thereon,  and  of  the  sale  of  tliet. 
lands  under  the  decree,  and  shall  give  the  3 
court  jurisdiction"* to  proceed  to  a  decree. ' 
An  appeal  to  the  supreme  court  may  be 
taken  by  either  party.  On  the  1st  Monday 
of  December  following,  the  county  treasurer 
begins  to  make  the  sales  decreed  by  the 
court,  must  report  them  to  the  clerk  of  the 
court,  and  eight  days  after  the  sales  are  re- 
ported to  the  clerk  of  the  court  are  given 
for  objections  to  the  sale,  which  may  be  set 
aside  as  is  the  practice  in  cases  of  sales  in 
equity  on  the  foreclosure  of  mortgages.  The 
sale  is  then  confirmed,  subject  to  a  right  of 
redemption,  which  may  be  exercised  at  any 
time  within  one  year  from  the  sate.  The 
sale,  however,  may  be  set  aside  within  one 
year  after  the  owner  has  notice  of  the  sale, 
if  the  taxes  have  been  paid  or  the  property 

The  sale  in  the  ease  at  bar  was  made  aft- 
'  proceedings  which,  in  all  respects,  eon- 


.Google       _ 


28  SUPREME  OOUBT  REPORTER. 


Oct.  Tebh, 


formed  to  the  statute.  Tha  single  objection 
made  in  behalf  of  the  plaintiff  in  error  is  that 
the  statute  denies  to  him,  then  being  a  resi- 
dent of  the  state,  the  due  process  of  law  re- 
quired by  the  Constitution,  in  that  it  sub- 
stitutes notice  by  publication  of  the  pro- 
ceedings for  sale  for  personal  service.  It 
has  been  shown  that  the  Michigan  law  pro- 
vides a  board  of  review,  which  holds  sessions 
on  days  fixed  by  the  law,  where  every  per- 
son whose  property  is  on  the  provisional  as- 
sessment roll  submitted  by  the  supervisor 
may  be  heard  to  correct  the  assessment.  It 
would  seem  that  this  opportunity  for  hear- 
ing, coupled  with  the  provision  for  setting 
aside  the  sale  within  one  year  alter  notice 
Of  it,  which  has  been  stated,  satisfies  the  re- 
quirement of  due  process  of  law  made  by 
the  14th  Amendment,  and  that  the  state 
may  be  left  to  enforce  the  collection  of  the 
taxes  as  it  chooses.  But  we  pass  this  ques- 
tion without  deciding  it,  simply  observing 
that,  in  Winona  ft  St.  F.  Land  Co.  v.  Min- 
nesota, 150  U.  S.  526,  40  L.  ed.  247,  IS  Sup. 
Ct.  Rep.  83,  it  was  said,  p.  63T,  that  the 
14th  Amendment  was  not  violated  "if  the 
owner  has  an  opportunity  to  question  the 
validity  or  tbe  amount  of  it  either  before 
that  amount  is  determined  or  in  subsequent 
proceedings  for  its  collection."  If  it  be  as- 
r,  sumed  that  the  delinquent  taxpayer,  who  has 
J  already  had  an  opportunity  to  be  heard  up- 
*  on  the  assessment  of  the*tax  upon  his  prop- 
erty, is  entitled  to  further  notice  of  the 
pendency  of  proceedings  to  sell  the  land  in 
satisfaction  of  the  tax  lien,  then  the  stat- 
ute before  us  requires  a  sufficient  notice.  It 
Is  no  objection  that  the  notice  was  only  by 
publication.  In  the  case  of  Leigh  v.  Green, 
103  U.  S.  TO,  48  L.  ed.  623,  24  Sup.  Ct  Rep. 
390,  a  case  of  publication,  the  authorities 
were  reviewed,  and  it  was  said,  p.  02; 
"Where  the  state  seeks  directly,  or  by  au- 
thorization to  others,  to  sell  land  for  taxes 
upon  proceedings  to  enforce  a  lien  for  the 
payment  thereof,  it  may  proceed  directly 
against  the  land  within  the  jurisdiction  of 
the  court,  and  a  notice  which  permits  all  in- 
terested, who  are  'so  minded,'  to  ascertain 
that  it  is  to  be  subjected  to  sale  to  answer 
for  taxes,  and  to  appear  and  be  heard, 
whether  to  be  found  within  the  jurisdiction 
or  not,  is  due  process  of  law  within  the  14th 
Amendment  to  the  Constitution."  More- 
over, the  case  at  bar  cannot  be  distin- 
guished from  Winona  ft  St.  P.  Land  Co.  v. 
Minnesota,  supra.  There  a  statute  similar 
to  the  one  now  before  us  was  held  to  afford 
due  process  of  law.  The  only  distinction 
suggested  is  that  the  Minnesota  statute 
fixed  more  definitely  than  the  Michigan 
statute  the  time  of  filing  the  petition,  of 
makiig  the  order  for  hearing,  and  of  the 
hearing  itself.     But  those  times  are  fixed 


with  sufficient  certainly  here.  The  owner  of 
property  whose  taxes,  duly  assessed,  hava 
remained  unpaid  for  more  than  one  year, 
must  be  held  to  the  knowledge  that  pro- 
ceedings for  sale  are  liable  to  be  begun  as 
soon  as  practicable  after  the  1st  day  of  June, 
and  that  the  law  contemplates  that  they  will 
be  ended  before  December  1,  when  the  sales 
will  be  made  by  the  county  treasurer.  The 
proceedings  are  inscribed  on  the  public  rec- 
ords and  otherwise  made  notorious.  If  he 
exercises  due  vigilance,  he  cannot  fail  to 
learn  of  their  pendency,  and  that  full  op- 
portunity to  defend  is  afforded  to  him. 
This  satisfies  the  demands  of  due  process  of 
law,  and  the  judgment  is  affirmed. 


(309  C.  a  IIS) 
CAROLYN  FOSTER  STICKNEY,  as  Execu- 
trix, and  Robert  I.  Jenks  and  John  Q. 
Hannah,  as  Executors  of  the  Last  Will 
and  Testament  of  Joseph  fitickney,  De- 
ceased, and  Carolyn  Foster  Stickney,  In- 
dividually and  as  Widow  and  Devisee, 
riffs,  in  Err., 


Error  to  state  court  — scope  of  review  — 
non-FedorsI  questions. 

1.  Assignments  of  error  which  simply  al- 
lege in  various  forms  that  the  state  court 
erred  in  its  decision  of  the  cause  present 
no  Federal  question  for  consideration  by  tha 
Supreme  Court  of  the  United  States  on  a, 
writ  of  error  to  the  state  court. 

Error  to  state  court  —  Federal  question 
—  necessity  of  decision  below. 

2.  The  decision  of  a  state  court  will  not 
be  deemed  to  present  a  question  respecting 
due  process  of  law  which  will  sustain  a  writ 
of  error  from  the  Supreme  Court  of  th* 
United  States,  on  the  theory  that  such  de- 
cision gave  retroactive  effect  to  a  statute 
passed  since  the  argument  of  the  appeal  be- 
fore the  state  court,  where  the  language  of 
the  court's  opinion  may  equally  well  be 
interpreted  as  a  declination  to  pass  upon  a 
question  not  necessary  to  the  decision, 
which  had  been  set  at  rest  for  the  future  by 
legislation. 


[No.  106.] 


IN  ERROR  to  the  Surrogates'  Court  in 
and  for  the  County  of  New  York  in  tbe 
State  of  New  York,  to  review  a  judgment 
imposing  a  transfer  tax  upon  property  de- 
vised by  will,  entered  pursuant  to  tbe  man- 
date of  the  Court  of  Appeals  of  that  stats, 
which  affirmed  a  judgment  of  the  Appellate 
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Division  of  the  Supreme  Court,  First  De- 
partment, which  had  in  turn  affirmed  the 
order  of  the  Surrogates'  Court,  fixing  such 
tax.    Dismissed  for  want  of  jurisdiction. 

See  aarae  ease  below  in  Appellate  Divi- 
sion, 110  App.  Div.  294,  97  N.  T.  Supp.  338 ; 
In  Court  of  Appeal*.  185  N.  Y.  10T,  7T  N. 
E.  963. 

The  facta  are  stated  in  the  opinion. 

Mr.  Edward  Mitchell  for  plaintiff*  In 
•rror. 

Mr.  David  B.  Hill  for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opin- 
ion of  the  court: 

This  la  a  writ  of  error  to  a  surrogates' 
eourt  of  the  state  of  New  York.  The  Judg- 
ment brought  under  review  waa  entered  In 
obedience  to  a  judgment  of  the  court  of  ap- 
peals of  that  state.  The  judgment  imposed 
a  transfer  tax  upon  certain  real  property 
devised  by  the  will  of  Joseph  Stickney,  de- 
ceased. The  tax  was  properly  assessed  if 
an  act  purporting  to  be  passed  on  March 
10,  1903  (1  Sessions  Laws  of  1903,  p.  IBS), 
waa  a  duly  enacted  law  of  the  state.  It 
appear*  that,  by  the  Constitution  of  the 
state,  law*  of  the  nature  of  this  one  require 
for  their  due  enactment  a  majority  vote  in 
each  legislative  chamber  when  three  fifths 
of  the  members  are  present.  The  presiding 
officers  of  both  branches  of  the  legislature, 
fat  certifying  that  this  bill  waa  duly  passed 
e  by  a  majority  vote,  failed  to  certify  that 
v  three  fifths  of  the  members  were  then  pres- 
"  ant.  *  The  defendant  in  error  was  permitted, 
over  the  objection  of  the  plaintiffs  in  error, 
to  prove  that  the  journals  of  the  two  houses 
showed  that  the  requisite  number  of  mem- 
bers were,  in  point  of  fact,  present.  This  the 
court  of  appeals  held  to  be  sufficient  to  show 
that  the  statute  was  validly  enacted.  The 
first  five  assignments  of  error  in  this  court 
simply  allege  In  various  forms  that  the 
eourt  of  appeals  erred  \n  its  decision  of  the 
cause.  These  assignments  may  be  summa- 
rily overruled  upon  the  plain  ground  that 
they  present  no  Federal  question.  It  most 
not,  however,  be  understood  that  we  inti- 
mate that  any  form  of  assignment  would 
have  given  this  court  the  authority  to  re- 
view the  determination  of  tbe  highest  court 
of  a  state  of  the  proper  method  of  proving 
the  existence  ol  its  own  laws.  South  Otta- 
wa v.  Perkins,  94  U.  S.  260,  24  L.  ed.  154; 
Atlantic  &  G.  R.  Co.  v.  Georgia,  93  U.  S. 
»5»,  25  L.  ed.  185;  Post  v.  Kendall  County, 
105  U.  S.  Cfl7,  20  L.  ed.  1204;  Re  Duncan 
(Duncan  v.  McCall)  139  U.  S.  449,  35  L.  ed. 
£19,  11  Sup.  CL  Rep.  673;  Wilkes  County 
V.  Coler,  ISO  U.  S.  500,  45  L.  ed.  042,  21 
8up.  Ct  Rep.  458. 

There  la,  however,  a  sixth  assignment  of 
NIK     For   its  understanding  it  is  neces- 


sary to  make  a  further  statement  of  facta. 
When  certified  copies  of  the  journals  of  the 
two  house*  were  offered  In  evidence,  for  the 
purpose  of  showing  that,  at  the  time  of  the 
passage  of  the  bill,  three  fifths  of  the  mem- 
bers were  in  fact  present,  notwithstanding 
the  omission  of  the  presiding  officers  to 
certify  to  their  presence,  counsel  for  plain- 
tiffs In  error  made  the  following  objection: 
"I  object  on  the  ground  that  the  paper  of- 
fered is  incompetent,  irrelevant,  and  imma- 
terial; that  the  original  journal,  if  pro- 
duced, is  not  a  record,  either  at  common 
law  or  by  the  statute,  and  cannot  be  intro- 
duced in  evidence,  and  cannot  be  resorted 
to  by  the  court  for  the  purpose  of  either 
validating  or  Impeaching  any  law;  and 
that  the  legislative  law  make*  the  certifi- 
cates of  the  presiding  officers  conclusive  evi- 
dence a*  to  whether  the  majority  were  pres- 
ent or  three  fifths,  and  the  conclusive  evi- 
dence is  that  there  was  only  a  majority 
present,  and  not  three  fifths."  The  objec- 
tion was  overruled,  the  evidence  was  ad-g 
mi t ted,  and  an  exception  was  taken.  It  will? 
be  observed  that  no 'objection  was  taken* 
that  the  original  journals  were  not  pro- 
duced, but  only  that,  If  produced,  they  were 
not  admissible  to  add  to  or  vary  the  certifi- 
cates of  the  presiding  officers,  which  were 
conclusive  as  to  the  numbers  present.  The 
judgment  of  the  surrogate,  which  waa  in 
writing,  and  of  the  appellate  division  of  the 
supreme  court,  proceeded  upon  this  view  of 
the  objection,  and  treated  the  question  ex- 
actly as  if  the  original  journals  had  been 
offered.  But  the  judgment  of  the  court  of 
appeals  indicate*  that  there  it  was  objected, 
for  the  first  time,  as  far  as  the  record  dis- 
closes, that  tbe  original  journals  were  not 
produced,  and  that  the  certified  copies  were 
not  competent  evidence  of  their  content*. 
The  inference  that  such  a  question  was 
raised  can  only  be  drawn  from  the  conclud- 
ing part  of  the  opinion.  After  deciding 
that  the  presence  of  the  requisite  number 
of  members  could  be  proved  by  recourse  to 
the  journals,  and  that  the  journal*  showed 
the  fact,  the  court  said:  "It  is  contended, 
however,  that  the  authenticity  of  the  jour- 
nals of  the  legislature,  certified  copies  of 
which  were  put  in  evidence,  was  not  estab- 
lished, and  that,  with  tbe  failure  of  any 
original  record,  certified  extracts  therefrom 
were  not  competent.  Without  expressing 
any  opinion  on  this  objection,  It  is  suffi- 
cient to  say  that  the  question  has  now  been 
set  at  rest  by  the  enactment,  since  the  ar- 
gument of  the  appeal,  of  chapter  240  of  the 
Laws  of  1908,  which,  in  express  terms,  de- 
clares the  printed  copies  to  be  the  original 
journals  of  the  two  houses,  and  makes  them, 
or  copies  thereof,  competent  evidence  when 
certified  by  the  respective  clerks  of  the  sen- 
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ate  ud  assembly."  [ISO  N.  T.  108,  T7  N. 
E.  004.]  A  motion  for  rehearing  ma  made 
Hid  denied.  Based  upon  this  part  of  the 
opinion,  a,  supposed  Federal  question  If  al- 
leged In  the  sixth  assignment  of  error  in 
this  court,  which  is  as  follows: 

"6.  That  the  said  court  of  appeals  of  the 
state  of  New  York  erred  in  holding  and  de- 
ciding that  the  motion  for  reargument  and 
for   a   hearing   on   the   validity   and   effect 
of  chapter  240  of  the  Laws  of  1006  should 
a  be   denied;   by   reason  of  which  denial   the 
SJ  said  court  of  appeals  has,  in  effect,  held: 
•    '"(a)  that  chapter  240  of  the  Laws  of 
1906  should  be  construed  to  hare  a  retro- 
active effect,  and 

"(b)  that  such  construction  would  not  be 
In  violation  of  the  14th  article  of  the 
Amendments  to  the  Constitution  of  the 
United  States,  and 

"(e)  would  not  impose  and  exact  a  tax 
without  due  notice  and  without  due  process 
of  law,  and 

"(d)  that  the  state  would  not,  by  such 
act  and  such  construction  thereof,  deprive 
the  plaintiffs  in  error  of  property  without 
due  notice  and  without  due  process  of  law; 
each  of  these  grounds  having  been  stated 
In  the  notice  of  said  motion  by  the  plain- 
tiffs in  error,  who  then  and  there  insisted 
upon  their  constitutional  rights  In  such  re- 
spects as  soon  as  the  occasion  arose." 

We  do  not  intend  to  intimate  that,  if  the 
words  of  the  opinion  were  capable  of  the 
meaning  which  is  attributed  to  them  In  this 
assignment  of  error,  there  would  have 
been  shown  any  violation  of  the  14th 
Amendment  League  v.  Texas,  184  U.  8. 
166,  46  L.  ed.  478,  22  Sup.  Ct.  Rep.  470. 
But  we  think,  in  view  of  the  fact  that  when 
the  copies  of  the  journals  were  offered  in 
evidence  no  objection  had  been  made  that 
the  originals  were  not  produced,  the  lan- 
guage of  the  court  may  quite  as  naturally 
be  interpreted  as  a  destination  to  pass  on 
a  question,  not  necessary  to  the  decision, 
which  bad  been  set  at  rest  for  the  future 
by  legislation.  The  best  that  can  be  said 
for  the  plaintiffs  in  error  is  that  the  action 
of  the  court  was  ambiguous.  We  resolve 
the  ambiguity  against  the  parties  complain- 
ing, who  are  bound  to  show  clearly  that  a 
Federal  right  was  impaired,  rather  than 
misuse  our  ingenuity  to  spell  out  a  Fed- 
eral question  to  aid  a  defense  which  is  mere- 
ly   technical    and    destitute   of   substantial 
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YAZOO  4  MISSISSIPPI  VALLEY  RAIL- 
ROAD COMPANY,  AppL, 


Corporation*  —  consolidation  —  affect 
on  contract  exemption  from  taxation. 
A  contract  exemption  from  taxation, 
made  by  a  municipality  under  authority  of 
law,  for  a  valuable  consideration,  with  on* 
of  the  constituent  railway  companies,  does 
not  pass  to  a  consolidated  company  organ- 
iced  alter  the  adoption  of  Miss.  Const.  1800, 
I  181,  requiring  the  property  of  corpora- 
tions to  be  taxed  If"     "        <■■■■■     •■  - 


lat  of  individuals." 


APPEAL  from  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  Dis- 
trict of  Mississippi  to  review  a  decree  sus- 
taining a  demurrer  to,  and  dismissing,  a 
bill  to  enjoin  the  collection  of  taxes  on  rail- 
war  property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ed  ward  Mayes,  J.  M.  Dickin- 
son, and  Mayes  k  Longstreet  for  appellant 

Messrs.  Honnls  Taylor  and  George  An- 
derson for  appellees.  g 


It  does  not  therefore  appear  that  the 
judgment  under  review  was  based  upon  the 
decision  of  any  Federal  question.  Bochtel 
v.  Wilson,  204  U.  S.  36,  SI  L.  ed.  357,  27 
Sn-    ''I     "rr>.   243. 

The  writ  of  error  Is  dismissed. 

•Ed.   Ntn*.-Fur  cases  In  polot.  •> 


*  Mr.   Justice   Day    delivered   the   opinio* 
of  the  court: 

The  ease  originated  in  a  bill  In  equity 
filed  by  the  Yazoo  *  Mississippi  Valley 
Railroad  Company  against  the  mayor  and 
aldermen  of  the  city  of  Vicksburg,  to  en- 
join the  collection  of  certain  municipal 
taxes  on  the  property  of  the  railroad  com- 
pany assessed  for  the  year  1001. 

The  bill  was  demurred  to;  the  court  below 
sustained  the  demurrer  and  rendered  a  final 
decree  dismissing  the  bill.  The  ease,  involv- 
ing constitutional  questions,  was  appealed 
directly  to  this  court. 

The  allegations  of  the  bill  show  that  OB 
February  22,  1884,  the  legislature  of  Mis- 
sissippi passed  an  act  authorising  the  city 
of  Vicksburg  to  enter  into  a  contract  with 
the  Memphis  ft  Vicksburg  Railway  Com- 
pany, of  which  the  following  is  the  perti- 
nent section  i 

"That  the  city  of  Vicksburg,  through  its 
board  of  mayor  and  aldermen,  and  the 
Memphis  &  Vicksburg  Railroad  Company,  * 
or  such  other  railroad  as  said  Memphis  4» 
'Vicksburg  Railroad  Company  may  hereafter 
become  merged  into,  or  a  part  of,  by  con- 
solidation or  otherwise,  be  and  are  hereby 
respectively  authorized  and  empowered  to 
enter  into  such  contract  or  contracts  with 
each  other  relative  to  the  location  and 
maintaining  at  such  city  of  the  manhr— 

Gent.  Dl|.  voL  M,  Taxation,  1  MS. 
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•hope  of  said  railroad  company,  a*  they 
may  mutually  agree  upon,  together  with 
such  limitation,  conditions,  privileges,  im- 
munities, exemptions  from  city  taxation, 
settlement  of  all  claims  .  .  .  and  such 
other  thing*  as  may  be  decided  and  mutual- 
ly agreed  on  between  said  city  of  Vicksburg 
and  said  railroad  company,"  etc. 

Under  this  authority,  on  August  11, 1888, 
a  contract  was  made  with  the  Louisville, 
New  Orleans,  k  Texas  Railway  Company, 
one  of  whose  constituent  companies  was  the 
Memphis  &  Vicksburg  Railroad  Company, 
named  in  the  act  above  set  forth.  The  per- 
tinent  parts   of  that  contract  are  a*   fol- 

"Seeond.  Said  city  agrees  to  and  does 
hereby  exempt  from  all  municipal  taxation 
for  a  period  of  ninety-nine  years  all  of  the 
property  used  or  which  shall  or  may  be  used 
for  tracks,  switches,  depots,  machine  shops, 
rolling  stock,  end  any  and  all  other  railway 
purposes  (except  only  buildings  used  for 
residences  or  stores}  of  the  Louisville,  New 
Orleans,  &  Texas  Railway  Company  or  of 
its  successors,  or  of  any  company  into  which 
It  may  from  time  to  time  be  merged  by  con- 
solidation or  otherwise,  or  of  any  company 
which,  upon  foreclosure  or  reorganization, 
may  become  the  owners  of  its  line  of  rail- 
road within  said  city.    .    .    . 

"Sixth.  The  general  or  main  building,  re- 
pairing and  machine  shops  of  the  Louis- 
ville, New  Orleans,  &  Texas  Railway  Com- 
pany, or  its  successors,  [shall  be]  located 
and  shall  be  permanently  kept  and  main- 
tained within  the  present  limits  of  the  city 
of  Vicksburg,  north  of  Fairground  street, 
and  any  failure  so  to  do  shall  forfeit  to 
the  city  all  lands  granted  to  said  railway 
s  company  by  the  city,  and  all  lands  pur- 
£  chased  by  said  railway  company  for  and  on 
which  to  locate  said  shops*  as  hereinafter 
in  this  section  prescribed,  and  shall  also 
annul  and  forfeit  all  the  privileges  and  im- 
munities granted  by  this  contract,  including 
the  right  to  locate  and  keep  its  freight  de- 
pot south  of  Clay  street,"  etc. 

The  railway  company,  it  is  averred,  com- 
plied with  the  act  and  now  insists  upon  its 
exemption  from  taxation. 

The  complainant,  the  Yazoo  ft  Missis- 
sippi Valley  Railroad  Company,  consolidat- 
ed, on  October  24,  1892,  with  the  Louisville, 
New  Orleans,  &  Texas  Railway  Company, 
and  in  this  consolidation  undertook  to  ac- 
quire for  the  appellant  the  exemption  from 
taxation  under  the  contract  of  August  11, 
1885,  hereinbefore  referred  to. 

The  learned  counsel  for  the  appellant  con- 
sedes  that  unless  this  case  can  be  distin- 
guished in  principle  from  Yazoo  &  M.  Val- 
ley R.  Co.  v.  Adams,  180  V.  S.  1,  40  L.  ed. 


395,  21  Sup.  CL  Rep.  240,  the  decree  of  the 
circuit  court  must  be  affirmed. 

The  Adams  Case  came  here  on  writ  of  er- 
ror to  review  the  judgment  of  the  supram* 
court  of  Mississippi  in  the  same  case.  77 
Miss.  194,  SO  L.R-A.  83,  24  So.  200,  317,  28 
So.  966.  The  Mississippi  court,  whose  judg- 
ment was  affirmed  in  this  court,  held  that 
a  grant  of  exemption  from  taxation  to  a 
railroad  company  was  void  under  the  Con- 
stitution of  1880  of  that  state,  and  that 
the  organization  of  a  consolidated  company 
under  the  Constitution  of  1890  cut  off  an 
exemption  from  taxation  granted  to  a  con- 
stituent company  prior  to  the  adoption  of 
that  Constitution.  This  judgment  was  af- 
firmed, as  we  hare  said,  in  this  court  which, 
speaking  by  Mr.  Justice  Brown,  held  that 
the  consolidation  of  October  24,  1892,  cre- 
ated a  new  corporation,  and  that  while  it 
might  be  true  that  the  exemption  in  ques- 
tion would  pass  to  the  consolidated  com- 
pany by  the  terms  of  the  legislation  under  re- 
view, yet,  when  the  constitutional  provision 
of  1890  took  effect,  the  consolidated  corpo- 
ration, organized  under  that  Constitution, 
was  no  longer  entitled  to  the  exemption. 
That  Constitution  contained  certain  clause* 
which  were  then  under  review,  as  follows:  n 

"Sec.  180.  All  existing  charters  or  grants  % 
of  corporate 'franchises  under  which  organ-* 
izations  have  not  in  good  faith  taken  place 
at  the  adoption  of  this  Constitution  shall  be 
subject  to  the  provisions  of  this  article," 
etc 

"Sec.  181.  The  property  of  all  private 
corporations  for  pecuniary  gain  shall  be 
taxed  in  the  same  way  and  to  the  same  ex- 
tent, as  property  of  individuals,  etc  Ex- 
emptions from  taxation,  to  which  corpora- 
tions are  legally  entitled  at  the  adoption  of 
this  Constitution,  shall  remain  in  full  force 
and  effect  for  the  time  of  such  exemptions 
as  expressed  In  their  respective  charters,  or 
by  general  laws,  unless  sooner  repealed  by 
the  legislature." 

This  court  held  that  even  If  the  legisla- 
ture, in  the  several  acts  of  consolidation,  had 
expressly  provided  that  the  new  corpora- 
tion should  be  exempted  from  taxation,  such 
taws  would  be  nullified  by  the  provision  of 
the  Constitution  of  1890,  requiring  that  the 
property  of  all  private  corporations  for  pe- 
cuniary gain  shall  be  taxed  in  the  sam* 
way  and  to  the  same  extent  as  the  property 
of  individuals. 

Conceding  the  force  of  the  decision  in  the 
Adams  Case,  the  learned  counsel  for  the 
railroad  company  undertakes  to  differenti- 
ate that  case  from  this  upon  the  ground 
that  the  legislation  of  the  state  of  Missis- 
sippi (act  of  February  22,  1884)  authorized 
a  contract  to  be  made  with  the  railroad 
company   lor  an   exemption   from   taxation 


.Google 


28  SUPREME  COUBT  REPORTER. 


Oct.  'Iran, 


Upon  valuable  considerations  to  be  per- 
formed by  the  company,  and  that  the  grant 
in  the  Adams  Case  was  a  mere  legislative 
exemption  from  taxation;  and  the  counsel 
insists  that  the  validity  of  such  legislation 
as  is  now  under  consideration  has  been  sus- 
tained by  the  supreme  court  of  Mississippi 
in  a  case  decided  bv  that  court  after  its  de- 
cision in  Yazoo  4  M.  Valley  R.  Co.  v.  Adams, 
77  Miss,  in  the  case  of  Adams  v.  Tombigbee 
Mills,  73  Miss.  676,  29  So.  470,  in  which 
an  act  of  the  legislature  granting  an  ex- 
emption to  certain  factories  for  the  manu- 
facture of  cotton  or  woolen  goods,  etc,  for 
a  period  of  six  years  from  the  completion 
of  the  factory,  was  sustained.  But  an  ex- 
•*  amination  of  the  opinion  in  that  case  con- 
gvtnces  us  that  the  Mississippi  court  had  no 
*  Intention  to 'depart  from  its  ruling  in  the 
oase  in  77  Miss.,  for  that  case  is  expressly 
distinguished  in  the  opinion,  and,  among 
other  things  in  the  course  of  the  opinion, 
the  court  say : 

"This  appellee  never  lost  Its  exemption 
by  consolidating  with  any  other  corpora- 
tion, tt  has  always  retained  'the  precise 
corporate  existence'  it  originally  had.  Its 
exemption  was  therefore  continued  by  |  181 
of  the  Constitution  of  1890,  subject  to  leg- 
islative repeal,  but  it  has  never  been  re- 
pealed."   78  Miss.  682. 

And  again,  on  page  693: 

"But  a  very  different  state  of  ease  ex- 
isted, as  already  pointed  out,  as  to  the  ex- 
emption denied  in  Yazoo  ft  M.  Valley  R. 
Co.  v.  Adams,  77  Miss.  104,  60  L.ILA.  33, 
24  Bo.  200,  317,  28  So.  950." 

We  think  a  reading  of  the  opinion  makes 
it  clear  that  the  supreme  court  of  Missis- 
sippi differentiated  the  cases,  and  did  not 
intend  to  depart  from  its  ruling  in  the  for- 
mer case  when  similar  circumstances  were 
brought  to  its  attention. 

Apart  from  the  ruling  of  the  Mississippi 
court,  we  think  it  is  entirely  clear  that  the 
effect  of  organizing  the  consolidated  corpo- 
ration after  the  adoption  of  the  Mississippi 
Constitution  of  1890  was  to  bring  the  new 
corporation  within  the  terms  and  limita- 
tions of  that  Constitution,  which  prohibited 
exemption  of  corporate  property  from  taxa- 
tion. The  exemption  to  the  former  constitu- 
ent company  could  not  inure  to  the  consoli- 
dated company  without,  in  effect,  ignoring 
the  constitutional  provision. 

This  subject  was  before  this  court  and 
fully  considered  in  the  recent  case  of  Roch- 
ester R.  Co.  v.  Rochester,  20S  U.  8.  236, 
61  L.  ed.  784,  27  Sup.  Ct  Rep.  469,  wherein 
it  was  held  that  where  a  corporation  was 
incorporated  under  a  general  act  creating 
certain  obligations,  it  could  not  receive  by 
transfer  from  another  company  an  exemp- 
tion inconsistent  with  Its  own  charter  or  the 


Constitution  and  law*  of  the  state  then  ap- 
plicable, and  this  even  though  the  legisla- 
tive authority  undertook  to  transfer  the  ex- 
emption by  words  which  clearly  included  ILg 

In  that  case  previous  decisions  of  thisS 
court  are  eollated'on  page  254.  The  court," 
speaking  by  Mr.  Justice  Moody,  said: 

"The  principle  governing  these  decisions, 
so  plain  that  it  needs  no  reasoning  to  sup- 
port it,  is  that  those  who  seek  and  obtain 
the  benefit  of  a  charter  of  incorporation 
must  take  the  benefit  under  the  conditions 
and  with  the  burdens  prescribed  by  the  laws 
then  in  force,  whether  written  in  the  Con- 
stitution, in  general  laws,  or  in  the  charter 
itself." 

The  formation  of  the  consolidated  com- 
pany was  not  imposed  upon  the  complain- 
ant; it  had  the  privilege  of  standing  upon 
such  rights  as  it  had  by  contract  or  other- 
wise under  the  former  legislation  in  fore* 
before  the  adoption  of  the  new  Constitution. 
When  it  saw  fit  to  enter  into  the  consolida- 
tion and  form  a  new  corporation  in  1892, 
the  Constitution  then  in  force  in  the  state 
became  the  law  of  its  corporate  being,  and 
the  requirement  that  corporate  properly 
should  not  be  exempt  from  taxation  then 
became  binding  upon  it,  as  upon  all  other 
corporations  formed  under  the  new  organic 
law. 

We  find  no  error  in  the  judgment  of  the 
Circuit  Court  for  the  Southern  District  of 
Missiasipi,  and  the  same  is  affirmed. 


(109  U.  8.  MB) 
HENRY      ARNOLD      RICHARDSON,      as 
Trustee    in    Bankruptcy   of    J.    Francis 
Brown,  Petitioner, 


Stockbroker*  - 
pledgee. 

1.  A  stockbroker  Is  not  the  owner  of  the 
shares  of  stock  which  he  purchases  and  car- 
ries  for  his  customers  on  margin,  but  it 
essentially,  if  not  strictly,  as  understood 
at  common  law,  a  pledgee. 
Bankruptcy  —  preference  by  stockbrok- 
er—return of   margined   stocks. 

2.  No  preferential  transfer,  forbidden  by 
the  bankruptcy  act  of  July  1,  1898  (30 
Stat,  at  L.  562,  chap.  541,  U.  S.  Comp.  Stat 
1901,  p.  3445),  I  30a,  as  amended  by  the 
act  of  February  6,  1903  (32  Stat,  at  L. 
790,  chap.  487,  U.  B.  Comp.  Stat.  Supp. 
1907,  p.  1031),  1  13,  results  from  the  action 
of  a  stockbroker  who  has  pledged  certain 
stocks  with  the  consent  of  the  customer  for 
whom  he  was  carrying  them  on  margin,  in 
redeeming  the  stocks  and  turning  them  over 
to  such  customer  on  demand  when  insolvent, 
even  if  the   theory  be  adopted   that  the 
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broker  It  the  owner,  carrying  the  shares 

upon  a  conditional  contract  of  tele. 
Bankruptcy —  preference  by  stockbrok- 
er—return of  excessive  margins. 
S.  The  return  of  excessive  margins  by  an 
Insolvent  stockbroker  to  a  customer  does 
not  constitute  a  preference,  forbidden  by 
the  bankruptcy  act  of  July  1,  1868,  I  60a, 
as  amended  by  tha  act  of  February  S,  1903, 
f  13,  where  the  customer  had  demanded 
settlement,  and,  on  the  following  day,  the 
sum  paid  over  was  taken  into  account  in 
the  settlement  before  turning  over  to  the 
customer  stock  belonging  to  him,  according 
to  the  understanding  of  the  parties,* 

[No.  122.] 


0Nf 


"\N  WRIT  of  Certiorari  to  the  United 

t  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  New  Tork, 
entered  on  a  verdict  directed  in  favor  of  de- 
fendants in  a  suit  brought  by  a  trustee  In 
bankruptcy  to  recover  certain  alleged  prefer- 
ences.   Affirmed. 

See  same  case  below,  77  C.  C.  A.  643,  147 
red.  659. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Brooks  Iieavitt  and  Henry 
Arnold  Richardson  for  petitioner. 

Messrs.  Ix>nis  Marshall,  E.  S.  Theall, 
Francis  Fitch,  and  John  A.  L.  Campbell  for 
"respondents. 

B 

*  Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  comes  here  upon  a  writ  of  cer- 
tiorari to  the  United  States  circuit  court 
of  appeals  for  the  second  circuit  The  pe- 
titioner, Richardson,  brought  suit  in  the  dis- 
trict court  of  the  United  States  for  the 
southern  district  of  New  York,  as  trustee 
In  bankruptcy  of  J.  Francis  Brown,  against 
John  M.  Shaw  and  Alexander  Davidson,  re- 
spondents, to  recover  certain  alleged  pref ■ 

Brown,  the  bankrupt,  was  a  stockbroker 
transacting  business  in  Boston.  The  re- 
spondents, John  M.  Sbaw  and  Alexander  Da- 
vidson, were  partners  and  stockbrokers, 
transacting  business  in  New  York  as  John 
M.  Shaw  <k  Company,  and,  as  customers  of 
Brown,  they  transacted  business  with  him 
on  speculative  account  for  the  purchase  and 
sale  of  stocks  on  margin.  The  account  was 
carried  on  in  Brown's  books  in  the  name  of 
"Royal  B.  Young,  Attorney,"  as  agent  of 
Shaw  &  Company. 

The  transactions  between  Brown  and 
Shaw  ft  Company  were  carried  on  for  several 
months,  from  February  to  June,  1903.    A 

•Sd.  Note.— For  other  definitions,  see  'Words 
£8  S.  O— 38. 


debit  and  credit  account  was  opened  Feb- 
ruary 10,  when  Shaw  &  Company  deposited 
with  Brown  8500  as  margin,  which  was 
credited  to  them  on  the  account,  and  Brown 
purchased  for  them  certain  securities  at  a 
cost  of  83,987.00,  which  was  charged  to 
them  on  the  account. 

By  agreement  between  the  parties  it  was 
understood  and  agreed  that  all  securities 
carried  in  the  account  or  deposited  to  secure 
the  same  might  be  carried  in  Brown's  gen- 
eral loans  and  might  be  sold  or  bought  at 
public  or  private  sale,  without  notice,  if 
Brown  deemed  such  sale  or  purchase  neces- 
Bary  for  his  protection.  On  the  accounts 
rendered  by  Brown  the  following  memoran- 
dum was  printed:  "It  is  understood  and 
agreed  that  all  securities  carried  in  this  ac- 
count or  deposited  to  secure  the  same  may 
be  carried  in  our  general  loans  and  may  bo 
sold  or  bought  at  public  or  private  sale, 
without  notice,  when  such  sale  or  purchase 
is  deemed  necessary  by  us  for  our  protec-N 
tion."  n 

'Until  the  account  was  closed,  on  June  26, 
1903,  Shaw  &  Company  from  time  to  time 
paid  to  Brown  various  Other  sums  of  money 
as  margins,  which  were  credited  to  them. 
They  also  transferred  to  him  various  secu- 
rities as  margins  in  place  of  cash.  They 
were  charged  with  interest  upon  the  gross 
amount  of  the  purchase  price,  and  credited 
with  interest  upon  the  margins  they  had 
deposited  with  Brown,  If  at  any  time  tha 
total  amount  of  margins  In  securities  or 
money  exceeded  10  per  cent,  they  had  the 
right  to  withdraw  the  excess.  Brown  was 
at  no  time  left  with  a  margin  less  than  10 
per  cent  Shaw  &  Company  kept  a  "liberal 
margin,"  at  times  rising  to  23%  per  cent. 

According  to  the  agreement  the  securities 
carried  in  this  account  or  deposited  to  secure 
the  same  might  be  carried  in  Brown's  gen- 
eral loans,  and  such  securities  were  so 
pledged  by  him,  and  Young,  as  agent  of  Sbaw 
&  Company,  was  informed  of  the  fact.  The 
stocks   were   figured   at   the   market   price 

every    day    and     statements     rendered     to 

The  bankrupt.  Brown,  transacted  much  of 
his  general  business  with  Brown,  Riley,  & 
Company,  of  Boston,  He  pledged  his  gen- 
eral securities  with  that  company. 

On  June  24,  1903,  Young,  the  agent  of 
Shaw  &  Company,  as  above  stated,  learned 
of  Brown's  precarious  financial  condition, 
and  demanded  payment  of  $6,000  cash  from 
Brown's  agent,  Fletcher.  At  that  time  the 
margins  already  paid  by  Shaw  &  Company 
exceeded  the  agreed  10  per  cent,  and  Fletch- 
er returned  to  them  $5,000  of  such  margin. 
On  the  following  day,  June  20,  Young 
demanded  a  final  settlement  from  Brown. 
At  that  time  Brown  was  insolvent  within 
and  Parana,  vol.  I.  pp.  HM-U»;  voL  I,  p.  TIES. 
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the  meaning  of  Um  bankrupt  law,  and  had 
been  for  the  two  preceding  months.  On 
June  26  the  liquidation  of  this  account  to 
effected  as  follows:  Brown,  the  bankrupt, 
indorsed  to  Brown,  Riley,  &  Company  a 
note  of  (6,000,  made  by  one  of  his  debtors, 
and  gave  them  a  cheek  for  f  1,200,  thereby 
s  Increasing  his  margin  on  the  general  loan, 
J  and  agreed  that  910,004. IS  should  bo  charged 

*  against  his  margin  and  "credited  to  Shaw  & 
Company,  and  a  check  was  given  by  them, 
through  the  Beacon  Trust  Company,  to  the 
order  of  Brown,  Riley,  &  Company,  for  $34,- 
910.02,  and  the  securities  to  the  value  of 
|46,GS3.75  were  turned  over  to  them.  None 
of  the  certificates  of  stock  which  Brown 
delivered  to  Shaw  *  Company  were  the  iden- 
tical certificates  which  they  had  delivered 
to  Brown  as  margin.  Two  certain  bonds, 
known  as  the  "Shannon  bonds,"  had  been 
deposited  with  Brown. 

Among  the  creditors  ( customers )  of 
Brown  on  the  final  day  of  settlement  there 
were  a  number  of  general  customers  upon 
transactions  in  purchase  and  sale  of  stocks 
by  Brown  as  broker,  similar  to  the  trans- 
actions in  the  purchase  and  sale  of  stocks 
by  Brown  as  broker  for  Shaw  A  Company. 

On  July  27,  1003,  Brown  made  an  assign- 
ment, and  was  adjudicated  a  bankrupt  with- 
in four  months,  and  petitioner  in  this  case, 
Henry  Arnold  Richardson,  was  elected  trus- 
tee. 

It  was  conceded  by  plaintiff's  counsel  that 
It  was  the  custom  of  the  market  to  deliver 
shares  from  broker  to  customer  of  the  same 
amount  without  regard  to  whether  they 
were  the  identical  shares  received. 

This  suit  was  brought  to  recover  the 
|6,000  paid  to  Shaw  k  Company  June  24, 
1003,  which  sum.  It  is  alleged,  was  paid  to 
them  as  excessive  margins,  and,  it  is  alleged, 
enabled  them  to  obtain  a  preference  as  one 
of  the  creditors  of  Brown.  The  second  cause 
of  action  in  the  suit  state*  that  Shaw  4 
Company  are  indebted  to  Brown's  estate  in 
the  sum  of  $10,064.13,  being  the  amount  he 
transferred  for  their  benefit,  as  above  set 
forth. 

At  the  close  of  the  plaintiff's  ease  he  re- 
quested to  go  to  the  jury  upon  the  issue  of 
defendants'  knowledge  of  Brown's  Insolven- 
cy. The  court  held  that  no  preference  was 
shown,  and  directed  a  verdict  for  defend- 
ants. The  judgment  was  affirmed.  77  C. 
C.  A.  643,  147  Fed.  6SS,  866. 

The  ground  on  which  the  counsel  for  the 
petitioner    predicates    the    alleged    prefer- 

*  eucea  In  this  case  is  that  when  the  stock- 
is  broker  Brown  was  approached  for  the  set- 
tlement Of  the 'transactions  with  Shaw  ft 
Company,  being  insolvent  and  dealing  with 
several  customers,  as  to  each  of  whom  he 
had   pledged   the   stocks   carried   for   them. 


and,  under  the  understanding  of  the  parties, 
being  under  obligation  to  each  of  them  to 
redeem  the  stocks  from  the  loan  for  which 
they  were  pledged,  this  obligation  created 
a  right  of  demanding  the  pledged  stocks  and 
securities  on  the  part  of  each  of  the  cus- 
tomers, which  put  the  broker  In  the  debtor 
class  and  the  customers  into  the  creditor 
class,  so  that,  if  the  broker  used  his  assets 
to  carry  out  such  obligation  to  a  particular 
customer,  whereby  the  latter  was  able  to 
redeem  hia  stock  from  such  pledge  upon 
payment  only  of  the  amount  of  his  indebt- 
edness to  the  broker,  with  the  result  that 
the  broker  could  not  carry  out  similar  ob- 
ligations to  other  customers  In  like  situa- 
tion, a  preference  is  created  under  |  60 
of  the  bankrupt  act,  and  this,  says  the 
learned  counsel  in  hie  brief,  under  any  the- 
ory concerning  the  relation  of  broker  and 
customer,  is  "the  main  proposition  upon 
which  we  hang  our  appeal." 

This  case,  therefore,  requires  an  examin- 
ation of  the  relations  of  customer  and  brok- 
er under  the  circumstances  disclosed  in  this 
record;  at  least,  so  far  as  it  is  necessary  to 
determine  the*  question  of  preference  in 
bankruptcy  upon  which  the  case  turns. 
There  has  been  much  discussion  upon  this 
subject  in  the  courts  of  the  Union.  The 
leading  case,  and  one  most  frequently  cited 
and  followed,  is  Markham  v.  Jaudon,  41  N. 
Y.  236, — a  case  which  was  argued  by  emi- 
nent counsel  and  held  over  a  term  for  con- 
sideration. The  opinion  in  the  case  Is  by 
Chief  Judge  Hunt,  afterwards  Mr.  Justice 
Hunt  of  this  court.  He  summarized  the 
conclusions  of  the  court  as  follows: 

"The  broker  undertakes  and  agrees — 

"1.  At  once  to  buy  for  the  customer  ths 
stocks  indicated. 

"2.  To  advance  all  the  money  required 
for  the  purchase  beyond  the  10  per  cent 
furnished  by  the  customer. 

"3.  To  carry  or  hold  such  stocks  for  the  a 
benefit  of  the  customer  so  long  as  the  mar-  j* 
gin  of  10  per  cent  is  kept  good,  or 'until* 
notice  is  given  by  either  party  that  the 
transaction  must  be  closed.  An  apprecia- 
tion in  the  value  of  the  stocks  is  the  gain 
of  the  customer,  and  not  of  the  broker. 

"4.  At  all  times  to  have,  in  his  name  and 
under  his  control,  ready  for  delivery,  the 
shares  purchased,  or  an  equal  amount  of 
other  shares  of  the  same  stock. 

"0.  To  deliver  such  shares  to  the  custom- 
er when  required  by  him,  upon  the  receipt 
of  the  advances  and  commissions  accruing 
to  the  broker;  or, 

"6.  To  sell  such  shares,  upon  the  order 
of  the  customer,  upon  payment  of  the  like 
sums  to  him,  and  account  to  the  customer 
for  the  proceeds  of  such  sale. 
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"Under  this  contract  the  customer  under- 
take*— 

"1.  To  pay  *  margin  of  10  per  cent  on 
the  current  market  value  of  the  shares. 

"2.  To  keep  good  meh  margin  according 
to  the  fluctuations  of  the  market. 

"3.  To  take  the  shares  bo  purchased  on 
hi»  order  whenever  required  by  the  broker, 
and  to  pay  the  difference  between  the  per- 
centage advanced  by  him  and  the  amount 
paid  therefor  by  the  broker. 

"The  position  of  the  broker  le  twofold. 
Upon  the  order  of  the  customer  he  pur- 
chases the  shares  of  stock*  desired  by  him. 
This  is  a  clear  act  of  agency.  To  complete 
the  purchase  he  advances  from  bis  own 
funds,  for  the  benefit  of  the  customer,  90 
per  cent  of  the  purchase  money.  Quite 
as  clearly  he  does  not,  in  this,  act  as  an 
agent,  but  assumes  a  new  position.  He 
also  holds  or  carries  the  stock  for  the  bene- 
fit of  the  purchaser  until  a  sale  is  made  by 
the  order  of  the  purchaser  or  upon  his  own 
action.  In  thus  holding  or  carrying  he 
stands  also  upon  a  different  ground  from 
that  of  a  broker  or  agent  whose  office  is 
simply  to  buy  and  sell.  To  advance  money 
for  the  purchase,  and  to  hold  end  carry 
stocks,  is  not  the  act  of  a  broker  as  such. 
In  so  doing  he  enters  upon  a  new  duty,  ob- 
tains other  rights,  and  is  subject  to  addl- 
b  tional  responsibilities.  ...  In  my  judg- 
Z  ment  the  contract  between  the  parties  to 
'  this*actlon  was,  in  spirit  and  in  effect,  if  not 
technically  and  In  form,  a  contract  of 
pledge." 

The  case  has  been  approved  is  other  cases 
in  New  York,  some  of  which  are:  Stewart 
v.  Drake,  46  N.  Y.  449;  Stenton  t.  Jerome, 
64  N.  Y.  480;  Baker  v.  Drake,  66  N.  Y. 
518,  23  Am.  Rep.  BO;  Oruman  v.  Smith,  81 
N.  Y.  25;  Gillett  v.  Whiting,  120  N.  Y.  402, 
24  N.  E.  TOO;  Content  v.  Banner,  184  N.  Y. 
121,  76  N.  E.  913;  Douglas  v.  Carpenter,  IT 
App.  Div.  329,  45  N.  Y.  Supp.  219.  And 
approved  in  other  states:  Cashman  v. 
Root,  89  Cal.  373,  12  L.R.A.  511,  23  Am. 
St  Rep.  482,  26  Pac.  883 ;  Brewster  v.  Van 
Liew,  119  111.  654,  69  Am.  Rep.  823,  8  N. 
E.  842;  Oilpis  v.  Howell,  6  Pa.  41,  49  Am. 
Dec.  720;  Wynkoop  v.  Seal,  84  Pa.  3B1; 
Baser  v.  Lfndennan,  71  Pa.  76. 

The  subject  was  fully  considered  In  a 
aase  which  leaves  nothing  to  be  added  to 
the  discussion  (Skiff  v.  Stoddard,  63  Conn. 
198.  21L.R.A,  102,  26  At  I.  874,  28  Atl.  104), 
in  which  the  conclusions  in  Ma  rich  am  v. 
Jaudon  were  adopted  and  approved.  These 
views  have  been  very  generally  accepted  as 
settled  law  by  the  text  writers  on  the  sub- 
ject 1  Dos  Passos,  Stock-Brokers,  2d  ed. 
170-200;  Jones,  Pledges,  |  406;  Mecaem, 
Agency,  I  036. 


Mr.  Jones,  in  his  Work  on  Pledges,  }  496, 
summarises  the  law  as  follows: 

"The  broker  acts  in  a  threefold  relation! 
First,  in  purchasing  the  stock  he  is  an  agent ; 
then,  in  advancing  money  for  the  purchase, 
he  becomes  a  creditor;  and  finally,  in  hold- 
ing the  stock  to  secure  the  advances  made, 
he  becomes  a  pledgee  of  it.  It  does  not 
matter  that  the  actual  possession  of  thai 
stock  was  never  in  the  customer.  The  form 
of  a  delivery  of  the  stock  to  the  customer, 
and  a  redelivery  by  him  to  the  broker,  would 
have  constituted  a  strict,  format  pledge. 
But  this  delivery  and  redelivery  would  leave 
the  parties  in  precisely  the  same  situation 
they  are  in  when,  waiving  this  formality, 
the  broker  retains  the  certificates  as  secu- 
rity for  the  advances." 

In  1  Dos  Passos  on  Stock-Brokers,  2d  ed. 
at  page  196,  the  author  says: 

"Upon  the  whole,  while  it  must  be  con- 
ceded that  there  are  apparently  some  in- 
congruous  features  in  the  relation,   there 
seems  to  be  neither  difficulty  nor  hardship 
in  holding  that  a  stockbroker  is  a  pledgee;  i- 
for  although  it  is  true  that  he  may  advance  £ 
all  or  the  greater  part  of  the*  money  em-  * 
braced  in  the  speculation,  if  he  acts  hon- 
estly, faithfully,  and  prudently,  the  entire 
risk  is  upon  the  client    ...    To  intro- 
duce a  different  rule  would  give  opportuni- 
ties for  sharp  practices  and  frauds,  which 
the  law  should  not  invite." 

The  rule  thus  established  by  the  courts 
of  the  state  where  such  transactions  are  the 
most  numerous,  and  which  has  long  been 
adopted  and  generally  followed  as  a  settled 
rule  of  law,  should  not  be  lightly  disturbed, 
and  an  examination  of  the  cases  and  the 
principles  upon  which  they  rest  leads  us  to 
the  conclusion  that  in  no  just  sense  can 
the  broker  be  held  to  be  the  owner  of  the 
shares  of  stock  which  he  purchases  and  car- 
ries for  his  customer.  While  we  recognize 
that  the  courts  of  Massachusetts  have 
reached  a  different  conclusion,  and  hold  that 
the  broker  Is  the  owner,  carrying  the  shares 
upon  a  conditional  contract  of  sale,  and, 
while  entertaining  the  greatest  respect  for 
the  supreme  judicial  court  of  that  state, 
we  cannot  accept  its  conclusion  as  to  the 
relation  of  broker  and  customer  under  the 
circumstances  developed  in  this  ease.  We 
say  this,  recognizing  the  difficulties  which 
can  be  pointed  out  in  the  application  of 
either  rule. 

At  the  inception  of  the  contract  it  la  the 
customer  who  wishes  to  purchase  stocks,  and 
he  procures  the  broker  to  buy  on  his  ac- 
count. As  was  said  by  Mr.  Justice  Bradley; 
speaking  for  the  court  In  Qaligher  v.  Jones), 
129  U.  S.  193-199,  32  I*  ed.  668,  659,  • 
Snp.  Ct  Rep.  335,  a  broker  la  but  as  agent. 
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mad  U  bound  to  follow  the  direction*  of  bis 
principal,  or  give  notice  that  lie  decline*  the 
agency. 

Tho  dividends  on  the  securities  belong  to 
the  customer.  The  customer  pays  interest 
upon  the  purchase  price,  and  is  credited  with 
interest  upon  the  margins  deposited.  He 
has  the  right  at  any  time  to  withdraw  his 
excess  over  10  per  cent  deposited  as  mar- 
gin with  the  broker.  Upon  settlement  of  the 
account  he  receives  the  securities.  In  this 
case  the  broker  assumed  to  pledge  the  stocks, 
not  because  he  was  the  owner  thereof,  but 
because,  by  the  terms  of  the  contract,  printed 
upon  every  statement  of  account,  he  ob- 
v  tained  the  right  from  the  customer  to  pledge 
Jjthe  securities  upon  general  loans,  and  in 
•  like'manner  he  secured  the  privilege  of  sell- 
ing when  necessary  for  his  protection. 

The  risk  of  the  venture  is  entirely  upon 
the  customer.  He  profits  if  it  succeeds;  he 
lose*  if  it  fails.  The  broker  gets  out  of  the 
transaction,  when  closed  in  accordance  with 
the  understanding  of  the  parties,  his  com- 
mission and  interest  upon  the  advances, 
and  nothing  else.  That  such  was  the  ar- 
rangement between  the  parties  is  shown  In 
the  testimony  of  the  broker's  agent,  who  tes- 
tified :  "If  these  stocks  carried  for  J.  M.  Shaw 
&  Company  made  a  profit,  that  profit  belongs 
to  Shaw  &  Company  over  and  above  what  he 

When  Young,  the  agent  of  Shaw  &  Com- 
pany, demanded  the  stocks,  their  right  of 
ownership  in  them  was  recognized,  and, 
while  pledged,  they  were  under  the  control 
of  the  broker,  were  promptly  redeemed,  and 
turned  over  to  the  customer.  Consistently 
with  the  terms  of  the  contract,  as  understood 
by  both  parties,  the  broker  could  not  have 
declined  to  thus  redeem  and  turn  over  the 
stock,  and,  when  adjudicated  a  bankrupt,  his 
trustee  had  no  better  rights,  in  the  absence 
of  fraud  or  preferential  transfer,  than  the 
bankrupt  himself.  Security  Warehousing 
Co.  v.  Hand,  206  U.  S.  415,  423,  01  L.  ed. 
1117,  1122,  27  Sup.  Ct.  Rep.  720;  Thomp- 
son v.  Fairbanks,  196  U.  S.  SIB,  526,  49 
L.  ed.  077,  066,  20  Sup.  Ct  Rep.  306; 
Humphrey  t.  Tatn.au,  108  U.  S.  91,  40  h. 
ed.  006,  25  Sup.  Ct.  Rep.  567 ;  York  Mfg.  Co. 
v.  Cassell,  201  U.  S.  344,  362,  00  L.  ed.  782, 
785,  26  Sup.  Ct  Rep.  481. 

It  is  objected  to  this  view  of  the  relation 
of  customer  and  broker  that  the  broker 
was  not  obliged  to  return  the  very  stocks 
pledged,  but  might  substitute  other  certifi- 
cates for  those  received  by  him,  and  that  this 
is  inconsistent  with  ownership  on  the  part 
of  the  customer,  and  shows  a  proprietary 
interest  of  the  broker  in  the  shares ;  but  this 
contention  loses  sight  of  the  fact  that  the 
certificate  of  shares  of  stock  is  not  the  prop 
arty  itself,  it  is  but  the  evidence  of  property 


In  the  share*.  The  certificate,  as  the  torn 
implies,  but  certifies  the  ownership  of  the 
properly  and  rights  In  the  corporation  rep- 
resented by  the  number  of  shares  named. 

A  certificate  of  the  same  number  of  shares,  a 
although  printed  upon  different  paper  and£ 
bearing  a  different  number,* represents  pre-* 
cisely  the  same  kind  and  value  of  property 
as  does  another  certificate  for  a  like  number 
of  shares  of  stock  in  the  same  corporation. 
It  is  a  misconception  of  the  nature  of  the 
certificate  to  say  that  a  return  of  a  different 
certificate  or  the  right  to  substitute  one  cer- 
tificate for  another  is  a  material  change  in 
the  property  right  held  by  the  broker  for 
the  customer,  Horton  v.  Morgan,  10  N.  Y. 
170,  70  Am.  Dec.  311;  Taussig  v.  Hart,  58  N. 
Y.  420;  Skiff  *.  Stoddard,  63  Conn.  198, 
218,  21  L.R.A.  102,  26  Atl.  874,  28  AtL 
104.  As  was  said  by  the  court  of  appeals 
of  New  York  in  Caswell  v.  Putnam,  120 
N.  Y.  163,  107,  24  N.  E.  287,  "one  share  of 
stock  is  not  different  in  kind  or  value  from 
every  other  share  of  the  same  issue  and  com- 
pany. They  are  unlike  distinct  article*  of 
personal  property  which  differ  in  kind  and 
value,  such  as  a  horse,  wagon,  or  harness. 
The  stock  ha*  no  earmark  which  distin- 
guishes one  share  from  another,  so  as  to  give 
it  any  additional  value  or  importance;  like 
grain  of  a  uniform  quality,  one  bushel  is  of 
the  same  kind  and  value  as  another." 

Nor  is  the  right  to  rep  ledge  inconsistent 
with  ownership  of  the  stock  in  the  customer. 
Skiff  v.  Stoddard,  63  Conn.  216,  210,  21 
L.R.A.  102,  26  AtL  874,  28  Atl.  104;  Ogden 
v.  Lathrop,  60  N.  Y.  108.  It  was  obtained 
in  the  present  case  by  a  contract  specifically 
made,  and  did  not  affect  the  right  of  the  cus- 
tomer, upon  settlement  of  the  accounts,  to 
require  of  the  broker  the  redemption  of  the 
shares  and  their  return  in  kind. 

It  is  true  that  the  right  to  sell,  for  the 
broker's  protection,  which  was  not  exercised 
in  this  ease,  presents  more  difficulty,  and  la 
one  of  the  incongruities  in  the  recognition 
of  ownership  in  the  customer;  nevertheless 
it  does  not  change  the  essential  relations  of 
the  parties,  and  certainly  does  not  convert 
the  broker  into  what  he  never  intended  to 
be  and  for  which  he  assumes  no  risk,  and 
takes  no  responsibility  in  the  purchase  and 
carrying  of  shares  of  stock. 

The  broker  cannot  be  converted  into  am 
owner  without  a  perversion  of  the  under- 
standing of  the  parties,  as  was  pertinently 
observed  in  the  very  able  discussion  already 
referred  to  in  Skiff  v.  Stoddard,  63  Conn,  a 
216,  21  L.R.A.  111,  26  Atl.  879:  "So  loaf  g 
as  the* interpretation  of  the  contract  pre** 
serves  as  Its  distinctive  feature  the  prin- 
cipal proposition  that  the  customer  pur- 
chases merely  the  right  to  have  delivery  to 
him  in  the  future,  at  his  option,  of  stock* 
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or  securities  at  ths  prtoa  of  the  day  of  ths 
agreement,  and  ita  corollary  that  the  cus- 
tomer derivea  no  right,  title,  or  Interest  In 
the  stocks  or  securities  until  final  perform- 
ance, the  difficulties  in  the  way  of  harmon- 
izing the  situation  are  bound  to  exist.  The 
fundamental  difficulty  grows  out  of  the  nec- 
essary attempt  in  some  way  to  transform 
the  customer,  who  enjoys  alt  the  incidents 
and  assumes  all  the  risks  of  ownership,  into 
a  peison  who  in  fact  has  no  right,  title,  or 
interest,  and  to  create  out  of  the  broker, 
who  enjoys  none  of  the  incidents  of  owner- 
ship, and  assumes  not  a  particle  of  its  re- 
sponsibility, a  person  clothed  with  a  full  ti- 
tle and  an  absolute  ownership." 

We  reach  the  conclusion,  therefore,  that, 
although  the  broker  may  not  be  strictly  a 
pledgee,  as  understood  at  common  law,  he 
is  essentially  a  pledgee,  and  not  the  owner 
of  the  stock,  and  turning  it  over  upon  de- 
mand to  the  customer  does  not  create  the  re- 
lation of  a  preferred  creditor,  within  the 
meaning  of  the  bankrupt  law. 

We  cannot  consent  to  the  contention  of 
the  learned  counsel  for  the  petitioner,  that 
the  insolvency  of  the  broker  at  once  converts 
every  customer  having  the  right  to  demand 
pledged  stocks,  into  a  creditor  who  becomes 
a  preferred  creditor  when  the  contract  with 
him  is  kept  and  the  stocks  are  redeemed  and 
turned  over  to  him. 

In  the  absence  of  fraud  or  preferential 
transfer  to  a  creditor  the  broker  bad  a  right 
to  continue  to  use  his  estate  for  the  redemp- 
tion of  the  pledged  stocks.  As  this  court 
said  in  Cook  v.  Tullis,  18  Wall.  832-340,  21 
L.  ed.  033-937 1 

"There  is  nothing  in  the  bankrupt  act, 
either  in  its  language  or  object,  which  pre- 
vents an  insolvent  from  dealing  with  his 
property,  selling  or  exchanging  it  for  other 
property  at  any  time  before  proceedings  in 
h  bankruptcy  are  taken  by  or  against  him, 
*  provided  such  dealings  be  conducted  without 
■  any  "purpose  to  defraud  or  delay  his  cred- 
itors or  give  preference  to  anyone,  and  does 
not  impair  the  value  of  his  estate.  An  in- 
solvent is  not  bound,  in  ths  misfortune  of 
his  insolvency,  to  abandon  all  dealing  with 
his  property;  his  creditors  can  only  com- 
plain if  he  waste  his  estate  or  give  prefer- 
ence in  its  disposition  to  one  over  another. 
His  dealing  will  stand  if  it  leave  his  estate 
in  as  good  plight  and  condition  as  previ- 

The  bankrupt  act,  in  I  60a,  provides: 
"A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he 
has,  within  four  months  before  the  filing  of 
the  petition,  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a 


transfer  of  any  of  his  property,  sad  the  ef- 
fect of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditors  of 
the  same  class."  [30  Stat,  at  L.  662,  chap. 
541,  U.  8.  Comp.  Stat  1901,  p.  3445,  as 
amended  by  32  Stat  at  L.  799,  chap.  487, 
g  13,  U.  B.  Comp.  Stat.  Supp.  1907,  p. 
1031.] 

A  creditor  is  defined  to  Include  anyone 
who  owns  a  demand  or  claim  provable  in 
bankruptcy.  Sec.  1,  sub,  9,  bankruptcy  act 
1898  (30  Stat  at  L.  G44,  chap.  S41,  U.  & 
Comp.  Stat  1901,  p.  3410).  It  is  essential, 
therefore,  in  order  to  set  aside  the  alleged 
preference,  that  Shan  &  Company,  at  the 
time  of  the  transfer,  should  have  stood  in  the 
relation  of  creditor  to  the  bankrupt  Of 
course,  if  the  New  York  rule  based  upon 
Markham  v.  Jaudon  Is  correct,  and  the 
broker  was  the  pledgee  of  the  customer's 
stock,  there  can  be  no  question  that,  in  re- 
deeming these  stocks  for  the  purpose  of  sat- 
isfying the  pledge,  no  preferential  transfer 
under  the  bankruptcy  act  resulted. 

In  our  view  we  think  no  different  result 
is  reached,  so  far  as  a  preference  in  bank- 
ruptcy is  concerned,  if  the  Massachusetts 
cases  could  be  taken  to  lay  down  the  correct 
rule  of  the  relations  between  broker  and  cus- 

That  rule  is  said  to  have  its  origin  in 
Wood  v.  Hayes,  10  Gray,  376,  decided  In 
1860,  in  which  the  opinion,  though  by  Chief 
Justice  Shaw,  is  very  brief.  It  was  therein  94 
held  that  the  broker  was  a  holder  of  the  g 
shares  upon  conditional  contract" to  deliver* 
them  to  the  customer  upon  the  payment  of 
so  much  money,  and  until  the  money  was 
paid  the  right  to  have  performance  did  not 

In  Covell  v.  Loud,  135  Mass.  41,  46  Am. 
Rep.  446,  the  right  of  the  broker  was  con- 
sidered after  the  customer  had  refused  to 
pay  the  necessary  margin,  and  after  the  cus- 
tomer had  requested  the  broker  to  do  the 
best  he  could  for  him  and  to  sell  the  stock 
at  the  broker's  board  without  notice,  and  it 
was  held  that  under  such  circumstances  the 
broker  was  not  liable  for  conversion. 

In  Weston  v.  Jordan,  168  Mass.  401,  47 
N.  E.  133,  the  question  was  as  to  the  relation 
between  customer  and  broker  after  the 
broker  had  parted  with  the  shares  after  re- 
peated demands  by  the  customer  and  refusal 
by  the  broker  to  deliver  the  shares,  and  it 
was  held  that  a  valid  cause  of  action  arose 
In  favor  of  the  customer,  whether  for  breach 
of  contract,  or  for  conversion,  it  matters  not 

In  Chase  v.  Boston,  180  Mass.  4S9,  62  N. 
B.  1050,  the  opinion  is  by  Chief  Justice 
Holmes,  and  the  question  directly  decided  is 
whether  a  broker  who  held  shares  of  stock 
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in  his  own  name,  and  which  he  carried  for 
his  customer  on  margin,  was  required  to  pay 
a  city  tax  upon  the  value.  It  was  held  that 
he  was.  In  that  case  the  learned  justice 
•aid: 

"No  doubt,  whichever  view  be  taken,  there 
will  be  anomalies,  and  no  doubt  it  is  possi- 
ble to  read  into  either  a  sufficient  number 
of  implied  understandings  to  make  It  con- 
sistent with  itself.  Purchases  on  margin 
certainly  retain  some  of  the  characteristics 
of  ordinary  single  purchases  by  an  agent, 
out  of  which  they  grew.  The  broker  buys 
and  is  expected  to  buy  stock  from  third  per- 
sons to  the  amount  of  the  order.  Roths- 
child t.  Brookman,  S  Bligh,  N.  E.  185,  2  Dow 
&  C.  188;  Taussig  t.  Hart,  68  N.  Y.  426.  Ha 
charges  bis  customer  a  commission.  He 
credits  him  with  dividends  and  charges  him 
with  assessments  on  stock.  However  the 
transaction  is  closed,  the  profit  or  loss  Is 
the  customer's.  But  none  of  these  features 
is  decisive." 
r.  And  while  the  rule  dating  back  to  the  de- 
r.  cision  of  Chief  Justice  Shaw  in  IS  Gray  was 
recognized  as  the  law  of 'Massachusetts, 
there  is  nothing  In  the  case  decisive  of  the 
question  now  before  us. 

The  caw  moat  relied  upon  as  showing  the 
preference  is  Weston  v.  Jordan,  supra.  It 
was  held  in  that  case  that  Wheatland,  the 
broker  (Weston  was  his  assignee  in  insol- 
vency) had  become  a  debtor  to  the  customer 
Jordan,  having  parted  with  the  control  of 
the  shares  and  substituting  none  others  for 
them  after  repeated  demands  for  them  by 
the  customer.  And  it  waa  held  that  when 
the  insolvent  broker  went  into  the  street 
and  bought  that  kind  "of  stocks  with  his  own 
money,  and  the  customer  took  the  stocks, 
knowing  of  such  purchase,  the  transaction 
amounted  to  a  preference;  and  in  course  of 
the  discussion  Mr.  Justice  Allen,  referring 
to  the  contention  of  counsel  that  the  Massa- 
chusetts rule  should  be  reconsidered  in  view 
of  the  rules  adopted  In  New  York  and  other 
states,  said: 

"The  defendant  seeks  to  have  these  de- 
cisions reconsidered;  but  the  facts  of  the 
present  case  do  not  call  for  such  reconsid- 
eration of  the  general  doctrine.  Even  if  at 
the  outset  Jordan  were  to  be  deemed  a 
pledgeor,  and  Wheatland  a  pledgee,  of  the 
shares,  that  relation  was  changed  by  what 
happened  afterwards.  .  .  .  After  Wheat- 
land had  parted  with  the  control  of  the 
shares,  and  after  repeated  demands  for  them 
by  Jordan,  and  refusals  by  Wheatland  to 
deliver  them,  Jordan  had  a  valid  ground  of 
notion  against  Wheatland,  either  for  breach 
of  contract  or  for  a  conversion,'  it  matters 
not  which." 

The  facts  in  the  present  case  are  entirely 
different  xrom  those  disclosed  in  the  case 


just  cited.  In  the  present  case  there  was 
no  demand  for  the  return  of  the  stocks  which 
was  refused  by  the  broker;  but,  recognising 
the  obligation  of  the  contract,  when  the 
stocks  were  demanded  the  broker  proceeded 
to  redeem  them  from  the  pledge  which  he 
had  made  of  them  under  the  right  given  by 
the  contract  between  the  parties,  and  turned 
them  over  to  the  customer.  In  such  case 
the  relation  of  debtor  and  creditor  did  not 
arise  as  it  might  upon  the  refusal,  as  in 
Weston  v.  Jordan,  to  turn  over  the  stocks* 
upon  demand. 

•  After  an  examination  of  the  Massaehn-  * 
setts  cases.  Judge  Lowell  held  in  Re  Swift, 
105  Fed.  493,  while  following  the  Massa- 
chusetts rule  as  between  broker  and  cus- 
tomer, that  no  cause  of  action  arose  until 
after  demand  by  the  customer.  And  the 
same  view  was  taken  in  the  same  case  upon 
review  in  the  court  of  appeals  for  the  first 
circuit  in  an  opinion  by  Judge  Putnam,  SO 
C.  C.  A.  2G4,  112  Fed.  315.  While  both 
courts  held  that  under  the  law,  as  defined  in 
the  Massachusetts  cases,  bankruptcy  excused 
demand,  they  held  that  the  customer  did  not 
become  a  creditor  upon  insolvency,  but  only 
after  demand  and  refusal  or  its  equivalent. 

How  then  stood  the  parties  at  the  time  of 
the  demand  for  the  return  of  these  shares  of 
stock  I  They  were  held  upon  a  contract, 
which  required  the  broker,  upon  demand,  to 
turn  over  the  shares  purchased,  or  similar 
shares,  to  the  customer  upon  payment  of 
advancements,  interest,  and  commissions. 
These  stocks  were  redeemed  and  turned  over 
to  him;  as  a  consequence  the  relation  of 
debtor  and  creditor'aa  between  the  broker 
and  customer  did  not  arise. 

Upon  the  principles  heretofore  discussed, 
we  think  the  payment  of  the  85,000,  on  June 
24,  was  not  a  preferential  payment  to  a 
creditor.  The  customer  had  demanded  set- 
tlement, the  broker  had  paid  the  $5,000,  and 
on  the  following  day  this  sum  was  taken 
into  account  in  settling  the  account  before 
turning  over  to  the  customer  the  stock  be- 
longing to  him,  according  to  the  understand- 
ing of  the  parties. 

We  find  no  error  in  the  judgment  of  the 
Court  of  Appeals,  and  the  same  is  affirmed. 

Mr.  Justice  Holmes: 

If  I  had  been  left  to  decide  this  ease 
alone  I  should  have  adhered  to  the  opinion 
which,  upon  authority  and  conviction,  I 
helped  to  enforce  in  another  place.  I  have 
submitted  a  memorandum  of  the  reasons 
that  prevailed  in  my  mind  to  my  brethren,  jg 
and,  as  it  has  not  convinced  them,  I  presume  3 
that'I  am  wrong.  I  suppose  that  It  is  pas-* 
sible  to  say  that,  after  a  purchase  of  stock 
is  announced  to  a  customer,  he  becomes  an 
equitable  tenant  in  common  of  all  the  stock 
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of  that  kind  In  the  broker'*  hands;  that  tb* 
broker's  powers  of  disposition,  extensive  aj 
they  ire,  are  subject  to  the  duty  to  keep 
stock  enough  on  hand  to  satisfy  his  custom- 
ers' claims;  and  that  the  nature  of  the  stock 
Identifies  the  fund  as  fully  as  a  grain  el< 
Tator  identifies  the  grain  for  which  receipts 
are  out  It  would  seem  to  follow  that  the 
customer  would  have  a  right  to  demand  his 
stock  of  the  trustee  himself,  as  well  as  to 
receive  it  from  the  bankrupt,  on  paying 
whatever  remained  to  be  paid.  A  just  defer- 
ence to  the  views  of  my  brethren  prevents 
my  dissenting  from  the  conclusion  reached, 
although  I  cannot  but  feel  a  lingering  doubt. 


«09  U.  8.  186) 

EDWARD  S.  THOMAS,  Lloyd  M.  Howell, 
and  Ashbel  P.  Fitch,  Trustees  in  Bank- 
ruptcy of  Jacob  Berry  and  Harold  L. 
Bennet,  individually  and  as  Jacob  Berry 
ft  Company,  Petitioners, 

ANNA  D.  TAGGART  ot  al. 


entitles 


—  written    and 


Contracts  —  con  straction 
printed  provisions. 

1.  The  written  provisions  of  a  contract 
will.  In  case  of  any   repugnancy,   prevail 
over  Its  printed  provisions.* 
Bankruptcy  —  assets. 

2.  A  title  which  is  good  as  against  a  bank- 
rupt and  his  creditors  at  the  time  the  trus- 
tee's title  accrues  does  not  pass  to  the 
trustee,  and  such  property  or  its  proceeds, 
if  sold,  should  be  restored  to  the  true  owner. 
Bankruptcy    —    recovery      of      property 

pledged  with  bankrupt. 

3.  Securities  held  by  stockbrokers  as  col- 
lateral to  tbeir  customers*  accounts  may, 
where  the  latter  are  not  indebted  to  the 
brokers,  be  recovered  by  such  customers 
from  the  trustees  in  bankruptcy  of  the 
brokers'  estate. 

Bankruptcy  —  recovery     of     pledge  — 
waiver  by  filing  claim. 

4.  Filing  a  claim  and  participating  in  the 
bankruptcy  proceedings  does  not  waive  the 
right  of  a  customer  of  stockbrokers  to  re- 
cover from  the  trustees  of  their  bankrupt 
estate  certain  stock  held  as  collateral  to 
such  customer's  account,  but  on  which  he 
was  not  Indebted,  where  he  expressly  re- 
served, In  his  proof  of  claim,  whatever 
tights  he  might  have  in  such  stock. 

[No.  197-J 

Argued    January    17,    20,     1808.      Decided 
April  0,  1908. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  District  Court 
for  the  Southern  District  of  New  York, 
awarding  to  various  claimants  certain  se- 
"BKL  Not*.— For  cases  In  point,  »es  Cent.  Dla.  1 


or  the  proceeds  thereof  in  the  pot* 

iwasiua  of  trustees  in  bankruptcy.    Affirmed. 

See  same  case  below,  70  C.  C.  A.  124,  140 
Fed.  176. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  I.  Elko*  and  Carllsb 
J.  Gleason  for  petitioners. 

Messrs.  Graham  Sumner,  George  E. 
Hall,  Thomas  Thacber,  Edwin  M.  Lawrence, 
and  Hugo  S.  Mack  for  respondents.  a 

3 

Mr.   Justice   Day   delivered   the    opinion* 
of  the  court: 

This  case  was  argued  and  submitted  with 
Richardson  v.  Shaw,  No.  122,  just  decided 
1209  O.  S.  365,  52  L.  cd.  —, .  28  Sup.  Ct 
Rep.  512],  To  the  extent  which  the  case  in- 
volves the  same  genera]  questions  as  to  the  le- 
gal relations  of  stockbrokers  and  customers, 
we  need  not  repeat  the  discussion  bad  in 
Richardson  v.  Shaw,  by  which  the  conclusion 
was  reached  that,  under  the  usual  contract 
for  a  speculative  purchase  of  stock,  the  cus- 
tomer Is  considered  the  pledgor  and  the  bro- 
ker the  pledgee. 

In  this  case  it  is  necessary  to  notice  cer- 
tain specific  features  not  arising  in  the  case 
just  referred  to.  The  petitioners,  Edward 
S.  Thomas,  Lloyd  M.  Howell,  and  Ashbel  P. 
Fitch,  are  the  trustees  In  bankruptcy  of 
Jacob  Berry  and  Harold  L-  Bennet,  indi- 
vidually and  as  partners  as  Berry  4  Com- 
pany. Several  persons,  among  others  Anna 
D.  Taggart,  Harris  Filson,  William  C.  Bow-^ 
and  George  E.  Bali,  made  claims  to* 
'er  certain  certificates  of  stock,  as " 
against  the  trustees  in  bankruptcy,  or  to 
have  a  lien  on  the  funds,  the  proceeds  of 
other  stocks  in  the  hands  of  the  trustees. 
The  claims  were  referred  to  a  referee  in 
bankruptcy,  and,  upon  hearing,  he  found  in 
favor  of  certain  of  the  claimants,  among 
others  Mrs.  Taggart,  Filson,  Hall,  and  Bow- 
The  report  of  the  referee  was  con- 
firmed by  the  district  judge  on  October  4, 
1906,  and  the  trustees  were  directed  to  turn 
over  certain  certificates  of  stock  and  pro- 
ceeds of  other  certificates  to  the  claimants. 
Upon  appeal,  the  order  and  judgment  of  the 
district  court  was  affirmed  by  the  circuit 
court  of  appeals  for  the  second  circuit  (70 
C.  C.  A.  124,  140  Fed.  176),  and  the  case 
is  now  here  upon  a  writ  of  certiorari.. 

From  the  findings  of  the  referee  it  ap- 
pears that  certificates  of  stock  were  pledged 
ith  the  Hanover  National  Bank  by  Berry 
&  Company  the  day  before  the  failure.  Thia 
pledge  was  to  secure  a  demand  loan  of  $45,- 
000.  Subsequently  the  bank  returned  to  the 
trustees  all  funds  and  stocks  over  and  above 
its  loans.  It  returned  in  cash  $6,310.41  and 
certain  shares  of  stock. 

Taking  up  the  several  claims,  we  will  first 
notice  that  of  Anna  D.  Taggart.    She  claims 
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two  eertlflcstes  for  S3  shares  of  United 
States  Steel  stock,  preferred,  which  were  re- 
turned by  the  Hanover  Bank  unsold  to  the 
trustees  in  bankruptcy.  The  receipt  given 
to  Mm.  Taggart  at  the  time  of  the  deposit 
to  In  the  words  following: 

Sep.  14,  1904. 
Received  from  Anna  D.  Taggart  S3  shs. 
U.  S.  Steel  pfd.  No.  A30563-C15546.  The 
same  to  be  a  general  deposit,  and  this  re- 
ceipt is  given  and  received  with  mutual  un- 
derstanding that  Jacob  Berry  ft  Company 
may  hold  the  same  as  margin  and  as  a  se- 
curity for  or  apply  the  deposit  in  part  pay- 
ment of  or  on  account  of  losses  or  any  other 
transactions  In  the  purchase  or  sale  of 
stocks,  bonds,  securities,  or  commodities 
K  made  by  them  for  your  account. 
£  This  receipt  la  given  and  received  upon 
*  the  further  *  understanding  and  agreement 
in  consideration  of  Jacob  Berry  ft  Company 
executing  such  orders  for  the  purchase  or 
sale  of  stocks,  bonds,  securities,  or  com- 
modities as  may  be  given  to  them  In  writing, 
orally,  by  telegraph  or  telephone;  that  the 
said  Jacob  Berry  ft  Company  may  repledge, 
rehypothecate,  or  loan  any  or  all  of  said 
stocks,  bonds,  securities,  or  commodities  held 
by  them  on  account  thereof  as  margin  or 
otherwise;  may  substitute  similar  stocks, 
bonds,  securities,  or  commodities  therefor, 
and  that  said  Jacob  Berry  ft  Company  may, 
without  notice,  upon  the  approximate  exhaus- 
tion of  margin,  sell,  or  buy,  as  the  case  may 
be,  any  stocks,  bonds,  securities,  or  commodi- 
ties bought  and  sold  or  held  by  them  as  col' 
lateral,  or  margin,  or  otherwise,  and  that, 
in  case  of  contracts  for  future  delivery,  that 
said  Jacob  Berry  ft  Company  may  close  the 
same  by  purchase  or  sale,  as  the  case  may 
be,  without  notice,  provided,  however,  that 
such  purchases  or  sales  may  be  made  upon 
the  Consolidated  Stock  ft  Petroleum  Ex- 
change of  New  York,  the  New  York  Stock 
Exchange,  the  Chicago  Board  of  Trade,  or 
in  any  other  exchange  in  the  city  of  New 
York  where  such  stocks,  bonds,  securities, 
or  commodities  are  dealt  in. 
No.  A30563 — 33  she. 
No.  01S546 — SO  "      Geo.  M.  Davis,  Mgr. 

Across  tbe  face  of  this  receipt  was  writ- 
ten, In  ink,  the  words  "as  collateral  on  ac- 
count." The  question  is,  Mrs.  Taggart  not 
being  indebted  to  the  trustees,  but  having 
a  balance  due.  from  the  estate  to  her,  did 
these  shares  of  stock  belong  to  the  trustee 
in  bankruptcy  as  part  of  tbe  bankrupt's  es- 
tate, or  were  they  the  property  of  the  claim- 
ant, Mrs.  TaggartT  The  learned  court  of 
appeals  construed  the  receipt  as  consisting 
of  two  parts, — the  first  paragraph,  relating 
to  the  shares  of  steel  stock  especially  de- 
posited, and  the  second,  to  the  stocks,  bonds. 


and  securities  or  commodities  purchased  up- 
on her  account  by  the  brokers,  concerning 
which  they  were  given  the  right  to  repledge, 
rehypothecate,  or  loan,  and  the  right  to  sub- 
stitute therefor  similar  stocks,  bonds,  and  » 
securities.  n 

•In  the  Richardson  Case,  supra,  we  haTa 
discussed  the  legal  relation  existing  between 
customer  and  a  broker  who  has  the  right  to 
pledge  and  hypothecate  securities  purchased 
for  the  customer  and  substitute  similar  se- 
curities therefor,  with  the  obligation  to  re- 
spond at  all  times  to  the  demand  of  the  cus- 
tomer for  the  redemption  of  the-  stocks,  and 
we  need  not  here  repeat  what  is  therein  said. 

We  are  of  the  opinion  that  the  circuit 
court  of  appeals  correctly  construed  this 
receipt.  It  was  the  evident  purpose  of  the 
parties  that  the  S3  shares  of  United  States 
Steel  stock,  preferred,  was  to  be  held,  as  the 
receipt  shows,  as  security  for  losses  in  pur- 
chase or  sate  of  stocks,  bonds,  or  securities 
on  account  of  the  customer,  and  the  separate 
paragraph  of  the  receipt,  giving  the  right  to 
repledge,  etc.,  and  substitute  simitar  stocks, 
bonds,  and  securities,  had  reference  to  the 
stocks,  securities,  etc.,  obtained  in  execut- 
ing the  orders  for  purchase  made  by  the  cus- 
tomer. And  this  construction  of  the  receipt 
is,  we  think,  placed  beyond  contradiction 
when  effect  is  given  to  the  words  written 
across  the  face  of  the  printed  receipt  as  "col- 
lateral on  account."  It  is  a  well-settled  rule 
of  law,  that,  if  there  is  a  repugnancy  be- 
tween the  printed  and  the  written  provisions 
of  the  contract,  the  writing  will  prevail.  It 
is  presumed  to  express  the  specific  intention 
of  the  parties.  Eagan  v.  Scottish  Union  ft 
Nat.  Ins.  Co.  186  U.  8.  423,  46  L.  ed.  1228, 
22  Sup.  Ct.  Rep.  862. 

This  being  the  situation  as  to  Mrs.  Tag- 
gart's  claim,  we  think  the  court  properly 
held  that  she  was  entitled  to  recover  her 
shares  of  stock.  They  were  not  the  property 
of  Berry  ft  Company,  but  were  held  as  col- 
lateral to  her  account,  upon  which  she  is  not 
indebted  to  the  brokers.  The  certificates 
were  returned  to  the  trustees,  who  had  no 
better  right  in  them  than  the  bankrupt. 

The  rule  is  generally  recognized  that  if  tha 
title  to  property  claimed  is  good  as  against 
the  bankrupt  and  his  creditors  at  the  time 
the  trustee's  title  accrued,  the  title  does  not  • 
pass,  and  the  property  should  be  restored 
to  its  true  owner;  or,  if  the  property  hss9 
been  sold,  the  proceeds  of  the  sale  take  tbeji 
p!ace*of  the  property.  Loveland,  Bankrupt- 
cy, 3d  ed.  |  162;  Hewit  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  48  L.  ed.  086,  24  Sup. 
Ct.  Rep.  6B0;  York  Mfg.  Co.  v.  Cassell,  201 
U.  8.  344,  60  L.  ed.  782,  26  Sup.  Ct.  Rep. 
431. 
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Filson  claims  a.  Him  on  the  fund  as  the 
Owner  of  two  certificates  for  10  shares  each 
of  preferred  stock  of  the  Atchison,  Topeka,  ft 
Santa  Fa  Railroad  Company. 

Filson  identified  the  certificate*  by  their 
numbers,  and  produced  Berry  ft  Company's 
receipts  therefor.  The  bankrupts.  Berry  ft 
Company,  had  hypothecated  them  with  the 
Hanover  Bank,  which  sold  them  for  $2,072.- 
60,  which  the  claimant  seeks  to  recover. 

The  master  finds  that  Filson  had  a  specu- 
lative account  with  Berry  ft  Company,  and 
"was  trading  on  both  sides  of  the  market." 
On  the  morning  of  November  2E  his  account 
showed  that  he  had  bought,  on  margin,  TO 
shares  of  stock,  including  40  shares  of 
Pennsylvania  Railroad,  and  that  he  had 
sold  "short"  60  shares  of  stock,  including 
20  shares  of  "Atchison  preferred,"  and  10 
shares  of  "Erie,  first  preferred."  The  ac- 
count also  showed  a  cash  credit  of  $3,106.07. 
The  claimant  testified  that  he  called  at  the 
office  of  Berry  ft  Company  on  November  25 
to  arrange  to  take  out  of  the  account  the  40 
■hares  of  Pennsylvania,  which  he  had  previ- 
ously bought  on  margin  on  November  17. 
He  took  with  him  one  of  the  10-share  cer- 
tificates of  .Atchison,  Topeka,  ft  Santa  Vt, 
and  asked  the  cashier  to  figure  up  the  ac- 
count and  let  him  know  if  the  deposit  of 
the  Atchison  certificate  would  leave  suf- 
ficient margin  to  withdraw  the  Pennsylvania 
stock.  He  was  told  that  it  was  not  suf- 
ficient, as  the  withdrawal  of  the  Pennsyl- 
vania stock  would  leave  a  credit  balance  of 
only  $300  or  $400.  Filson  then  went  to  his 
safe-deposit  box  and  took  out  two  additional 
certificates  for  10  shares  of  Atchison  and  10 
shares  'of  Erie,  and  delivered  them,  together 
with  other  certificates,  to  Berry  ft  Com- 
pany on  their  usual  receipt,  which  was,  in 
„  form,  the  same  as  the  receipt  given  to  lire. 
S  Taggart,  above  quoted.  The  next  day  Berry 
*  ft  Company  failed,  Filson  never*received  his 
Pennsylvania  stock,  and  on  November  26  no 
certificate  of  Pennsylvania  stock  came  into 
the  hands  of  the  receiver  in  bankruptcy,  nor 
was  deposited  in  any  bank  as  collateral. 

Upon  the  principles  stated,  we  are  clearly 
of  the  opinion  that  Filson  had  a  valid  claim 
for  the  value  of  his  shares  of  Atchison  stock 
In  controversy. 

As  to  two  shares  of  New  York,  New  Ha- 
ven, ft  Hartford  stock,  claimed  by  William 
C.  Bowers,  the  facts  require  no  additional 
discussion.  These  shares  were  pledged  and 
the  same  receipt  given  as  above  described. 
The  shares  were  pledged  to  the  Hanover 
Bank  and  returned  unsold  to  the  trustees. 
As  Bowers  was  not  indebted  on  the  account 
for  which  they  were  held  as  security,  the 
■hares  belonged  to  him. 

George  E.  Hall  seeks  to  recover  a  certifl- 
eate  for  10  shares  of  common  stock  of  the 


United  States  Steel  Corporation, 
to  the  trustees  by  the  Hanover  Bank,  un- 
sold. 

On  November  1,  1904,  Halt  deposited  cer- 
tain securities,  including  the  steel  stock, 
with  the  New  Haven  manager  of  Berry  ft 
Company,  and  took  a  receipt,  specifying  that 
they  were  held  "as  collateral."  Berry  ft  Com- 
pany hypothecated  them  with  the  Hanover 
Bank.  Hall  had  a  speculative  account  with 
Berry  ft  Company  at  the  time,  and  the  se- 
curities were  deposited  in  lieu  of  cash  mar- 
gin for  the  account.  By  a  prior  order  in 
the  bankruptcy  proceeding  the  claimant  ha* 
recovered  from  the  trustees  certain  stocks 
found  to  be  his  property,  but  which  had  not 
been  hypothecated  with  Berry  ft  Company. 

No  Hen  or  claim  on  the  stock  in  question 
is  asserted  by  the  trustees,  and  Hall  was  not 
indebted  to  Berry  ft  Company  on  November 
26,  1904.  Hall  filed  a  claim  in  bankruptcy 
on  December  19,  1904,  for  $1,B50,  which  in- 
cluded the  value  of  all  his  stocks  in  tlis 
hands  of  Berry  ft  Company,  valued  at  $1,- 
600,  and  a  cash  balance  of  $250  due  him. 
In  the  proof  of  his  claim,  Hall  seta  forth  the 
following  statement  relative  thereto: 

"Said  deponent  hereby  stipulates  that,  by  g 
filing  notice  of  this  claim,  he  does  not  waive  J* 
any  right  of  action  that  he  now*  has  to  re- 
cover possession  of  said  certificates  or  the 
value  thereof  against  either  of  the  bank* 
rupta  or  any  person  in  whose  possession  they 
may  be  found,  or  any  right  of  action  that 
he  has  against  either  or  both  of  said  bank- 
rupts for  the  conversion  of  said  certificate* 
to  their  own  use,  when  said  bankrupts  knew 
that  said  certificates  were  not  their  proper- 
ty, and  never  had  been ;  and  that  the  said 
deponent  does  not  waive  any  right  whatso- 
ever of  any  kind,  nature,  or  description 
against  said  bankrupts,  or  either  of  them,' 
for  or  on  account  of  the  failure  of  the  bank- 
rupts or  either  of  them  to  return  said  cer- 
tificates to  said  deponent,  and  for  the  un- 
lawful hypothecation  and  conversion  of  the 
same  by  said  bankrupts,  or  either  of  them." 

In  this  claim  the  essential  question  is  as 
to  the  effect  of  Hall's  proof  of  his  claim  in 
bankruptcy  as  a  waiver  of  his  right  to  re- 
cover the  shares  of  stock  covered  by  the  re- 
ceipt. We  are  of  the  opinion  that,  In  view 
of  the  reservation  just  made,  there  was  noth- 
ing In  Hall's  conduct  amounting  to  an  else* 
tion  to  pursue  his  claim  as  a  creditor  in 
bankruptcy,  which  now  prevents  his  recov- 
ery of  the  certificates  of  stock  in  question. 
It  is  true  that  he  voted  at  the  first  meeting 
of  the  creditors  on  December  19,  1004,  upon 
an  informal  ballot  for  trustee  in  bankruptcy, 
and,  at  the  formal  election  of  trustees  on 
December  21,  1904,  Mr.  Hall  did  not  vote, 
though  the  referee  finds  that  he  participated 
actively  at  the  meetings  held  for  the  election 
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of  trust**.  We  »r*  of  the  opinion  that  the  res- 
ervation of  Ha.ll  evidenced  his  Intention  to 
hold  on  to  whatever  rights  he  had  In  hii 
■hare*  of  itock,  and  there  U  nothing  In  his 
conduct  which  should  preclude  him,  after 
he  had  discovered  that  the  shares  had  been 
returned  to  the  assignee  in  bankruptcy,  from 
reclaiming  them  as  his  own  property. 

We  find  no  error  in  the  Judgment  of  the 
Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, and  the  same  is  affirmed. 


A.  E.  SMYSER,  Mayor,  Q.  R.  Byers  et  »]., 
City  Council  men,  and  W.  R.  Fry,  City 
Treasurer,  of  the  City  of  Perry,  Noble 
County,  Oklahoma, 

Error  to  territorial  supreme  court- 
amount  in  controversy. 
1.  The  amount  of  all  the  judgments 
against  a  municipality  concerning  which  re- 
lief was  sought,  and  which  were  directly  ad- 
I'udieated  to  be  barred  by  the  statute  of 
imitations,  and  not  simply  the  judgment 
fund  in  the  hands  of  the  treasurer,  is  the 
amount  in  controversy,  for  the  purpose  of  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  *  territorial  supreme  court,  to  re- 
view   a   judgment    denying    relief   by    


for  the  amount  permitted  by  law  annually 
to  be  applied  in  payment  of  the  judgments.* 
Estoppel  —  of  municipal  corporation. 

2.  A  municipality  cannot  assert  the  dor- 
mancy, under  2  Wilson's  Okla.  Stat  1903,  I 
4635,  of  certain  judgments  against  It  for 
failure  to  Issue  execution  thereon  within 
live  years,  where,  during  most  of  that  peri- 
od, the  municipality  was  carrying  out  its 
eon  tract  arrangement  with  its  judgment 
creditors  to  pay  such  judgments  in  the  order 
of  their  rendition,  out  of  the  judgment  fund, 
the  effect  of  which  was  to  prevent  the  judg- 
ment creditors  from  taking  such  steps  as 
the  law  permitted  to  collect  their  judgments 
by  execution  or  mandamus. 
Municipal  corporation*  —  powers  —  ar- 
rangement with  judgment  creditors. 

3.  A  municipality  authorized  by  1  Wil- 
son's Okla.  Stat.  1903,  I  466,  to  levy  an 
annual  tax  to  create  a  judgment  fund,  may 
make  a  valid  agreement  with  its  judgment 
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homa  to  review  a  judgment  which  affirmed 
a  Judgment  of  the  District  Court  of  Noble 
County,  in  that  territory,  denying  a  writ  of 
mandamus  to  compel  the  levy  of  taxes  by 
municipal  officers  to  satisfy  judgments 
against  the  municipality.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  IT  Okla.  162,  87 
Pac  292. 

The  facta  are  stated  in  the  opinion. 

Messrs.  A.  O.  C.  Blerer,  S.  H.  Harris, 
and  Frank  Dale  for  plaintiff  in  error  and 
appellant 

No  appearance  for  defendants  In  error 
and  appellees.  $ 

*  Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  Is  a  proceeding  to  review  the  judg- 
ment of  the  supreme  court  of  the  territory 
of  Oklahoma,  affirming  the  judgment  of  the 
district  court  of  Noble  county,  in  that  ter- 
ritory, denying  a  peremptory  writ  of  man- 
damus to  the  plaintiff  in  error,  also  plain- 
tiff below,  seeking  to  compel  the  recognition 
of  certain  judgments  and  the  levy  of  taxes 
by  the  city  officers  of  the  city  of  Perry,  a 
city  of  the  first  class,  In  Noble  county.  The 
action  was  begun  March  12,  1900,  in  the 
district  court,  upon  a  petition  which  set 
forth  the  ownership  in  the  plaintiff  of  judg- 
ments against  the  city  of  Perry,  rendered, 
with  two  exceptions,  in  the  year  1BB8;  the 
other  two  rendered  in  January  and  March, 
1800,  and  aggregating  the  sum  of  118,304-- 
Sl,  including  interest  and  coats. 

The  petition  avers  that  these  judgments 
were  rendered  on  warrants  issued  by  the  city 
of  Perry  upon  the  general  fund  of  the  city; 
that,  no  funds  having  been  provided  for  the 
payment  of  plaintiff's  and  certain  other 
judgments,  on  December  3,  1001,  the  judg-  £ 
ment  creditors  of  the  city  entered  into  an  •> 
•agreement  with  the  city  treasurer  of  the 
city  by  signing  a  certain  paper  writing,  to 
witi 

"I,  the  undersigned,  judgment  creditor, 
holding  judgment  against  the  city  of  Perry, 
Noble  county,  Oklahoma  territory,  hereby 
ask  that  the  city  treasurer  pay  all  judg- 
ments against  the  city  of  Perry  in  order  of 
rendition,  hereby  waiving  right  to  payment 
pro  rate,  if  such  right  exists,  and  this  waiver 
shall  apply  to  all  grantees  and  assigns.  Said 
judgments  are  in  amounts  and  dates  aa  fol- 
lows:" [Here  follows  a  list  of  the  judg- 
ments.] 

At  that  time  the  outstanding  unpaid  judg- 
ment indebtedness  of  the  city  of  Perry 
amounted  to  922,000,  all  of  the  owners  of 
which,  excepting  the  sum  of  $4,000,  signed 
the  agreement;  that  the  waivers  thus  signed 
were  presented  to  the  city  council  of  the 
VOL  H,  darts,  ff  M,  ML 
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dty,  which  adopted  the  following  resolu- 
tion: 

"Whereas,  the  judgment  creditors  holding 
judgment*  against  the  city  of  Perry  have 
practically  all  signed  written  waive™  of  the 
right,  if  inch  right  crista,  to  payment  of 
■aid  judgments  pro  rata,  and  therein  con' 
■ant  to  the  payment  of  said  judgments  In 
the   order   of   their  rendition   against  laid 

"Therefore,  be  it  resolved,  that  the  city 
treasurer  is  hereby  authorized  and  directed 
to  pay  the  said  judgments  existing  against 
the  city  of  Perry,  in  the  order  of  their  ren- 
dition, out  of  the  funds  now  on  hand,  and  aa 
they  shall  accrue  In  the  judgment  fund." 

That  thereafter  the  city  treasurer  fol- 
lowed the  plan  thus  outlined  of  paying  judg- 
ments up  to  the  early  part  of  the  year  1905, 
and  the  judgments  prior  to  those  sued  upon 
by  the  plaintiff  were  paid  off  in  that  way. 
And  it  is  averred  that  under  the  laws  of  the 
territory  of  Oklahoma  a  judgment  fund  must 
he  created  to  satisfy  a  judgment  against  a 
municipality,  and  a  judgment  of  that  kind 
can  be  paid  in  no  other  way.  And  that  un- 
der the  laws  of  Oklahoma  no  execution  can 
be  levied  upon  a  judgment  against  the  miraici- 
„  pality,  and  that  during  the  time  since  the 

*  rendition  of  the  judgments  the  city  of  Per- 

*  ry*has  had  no  property  subject  to  levy  upon 
execution,  and  that  the  judgments  of  the 
plaintiff  could  not  have  been  paid,  and  taxes 
levied  for  that  purpose,  because  there  had 
not  been  sufficient  money  in  the  judgment 
fund  of  the  city  of  Perry  to  pay  the  judg- 
ments or  any  part  thereof.  That  under  the 
agreement  of  December  S,  1901,  payment* 
of  judgments  against  the  city  have  been 
made,  but,  in  the  order  of  rendition,  the 
fund  has  been  paid  upon  judgment*  prior 
to  the  plaintiff's.  That  under  the  law  of  the 
territory,  during  the  life  of  the  said  judg- 
ments, at  least  since  the  year  1809,  it  has 
been  the  duty  of  the  city  of  Perry  to  levy 
annually  a  tax  not  to  exceed  5  mills  on  the 
dollar  on  all  the  property  of  the  said  city,  to 
create  a  judgment  fund;  and  that  said  city 
has  made  said  levy  annually,  and  paid  judg- 
ments down  to  the  early  part  of  190B,  sinoe 
which  time  the  city  treasurer  of  the  city  of 
Parry,  under  the  direction  of  the  mayor  and 
dty  council,  has  declined  to  pay  the  plain- 
tiff's judgments  or  any  proportion  of  the 
same,  and  that  there  has  accumulated  in 
the  hands  of  the  city  treasurer  $2,286.96, 
the  judgment  fund  of  said  dty.  And  that 
at  all  times  down  to  the  beginning  of  the  year 
1905  the  dty  of  Perry  has  recognised  the 
binding  force  and  validity  of  said  judg- 
ments; that  the  mayor  and  council  and 
treasurer  of  said  dty  decline  and  refused  to 
recognize  the  validity  of  the  plaintiff's  judg- 
ments or  pay  any  part  thereof,  and  deny 


any  liability  thereon,  solely  on  the  ground 
that  the  same  have  become  dormant  and 
barred  by  the  statute  of  limitations  of  the 
territory  of  Oklahoma.  And  other  aver- 
ments are  made  as  to  the  inability  of  the 
plaintiff  to  otherwise  collect  his  money  up- 
on the  judgments  than  by  payment  by  a  levy 
at  5  mills  on  the  dollar  of  the  taxable  prop- 
erty of  the  dty.  And  the  plaintiff  prayed 
a  writ  of  mandamus  against  the  mayor,  city 
council,  and  treasurer  of  said  city,  com- 
manding them  to  recognize  the  said  judg- 
ments and  to  continue  to  make  the  5-raill 
levy  allowed  by  the  law  for  the  judgment 
fund  for  the  payment  of  said  judgments 
against  the  dty,  as  provided  by  law.  *, 

An  alternate  writ  of  mandamus  was  is-fj 
sued,  reciting  the'al  legations  of  the  petition, ' 
to  which  the  defendants  filed  an  amended 
answer,  in  which  they  eat  up  that  each  and 
all  of  the  judgments  set  out  in  the  alternate 
writ  of  mandamus  have  become  dormant  be- 
cause no  execution  was  issued  on  any  of  said 
judgments,  and  no  proceeding  begun  for  the 
revival  of  any  of  them,  and  the  same  were 
barred  by  the  statute  of  limitations  of  the 
territory. 

The  plaintiff  filed  a  motion  for  judgment 
upon  the  amended  answer,  and  prayed  tike 
issuance  of  a  peremptory  writ  of  mandamus 
upon  the  ground  that  the  amended  answer 
failed  to  atate  any  legal  reason  why  said 
peremptory  writ  should  not  be  issued.  The 
defendanta  moved  the  court  for  judgment 
on  the  pleadings,  on  the  ground  that  all  the 
judgment*  were  barred  by  the  atatute  of  lim- 
itations. The  court  sustained  the  motion 
of  the  defendants,  and  entered  final  judg- 
ment in  the  defendanta'  favor,  upon  the 
ground  that  all  the  judgments  set  out  in 
the  alternate  writ  of  mandamus  have  be- 
come domant  and  are  barred  by  the  statute 
of  limitations. 

Upon  proceedings  In  error  in  the  supreme 
court  of  the  territory  of  Oklahoma  this 
judgment  was  affirmed  on  the  authority  of 
Beadles  v.  Fry,  lfi  Oltla.  428,  2  L.RA.(N.S.) 
SSG,  82  Pac.  1041.  The  present  cass  is  re- 
ported,  17   Okla.   182,  87   Pac.  2B2. 

The  question  is  first  made  as  to  the  juris- 
diction of  this  court,  because  it  is  averred 
that  the  sum  of  $5,000  is  not  involved;  but 
we  are  of  the  opinion  that  the  issue  made 
and  decided  Involved  the  validity  of  the 
$10,000  and  upwards,  of  judgments  described 
in  the  petition  and  amended  writ.  The 
prayer  of  the  petitioner  was  for  a  continu- 
ous levy  of  taxes  for  the  amount  permitted 
by  law,  to  be  applied  in  payment  of  the 
judgments.  The  answer  set  up  that  all  the 
judgments  were  barred  by  the  statute  of 
limitations,  and  the  district  court  of  Noble 
county  determined  that  the  judgments  and 
each  and  all  of  them  set  out  in  the  petition,. 
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and  alternate  writ  of  mandamus  bad  become 
dormant  and  were  barred  by  the  statute  of 

e  limitations.    This  judgment  was  affirmed  by 

§  the  supreme  court  of  Oklahoma. 

*  *  AppeaU  and  writs  of  error  are  allowed 
from  the  supreme  court  of  Oklahoma  to 
this  court  where  the  value  of  the  property 
or  the  amount  in  controversy,  to  be  ascer- 
tained by  the  affidavit  of  either  party  or 
other  competent  witness,  exceeds  $6,000. 
1  U.  8.  Rev.  Stat.  Supp.  724. 

We  think  the  judgment  in  this  case  in- 
volves the  validity  of  all  the  plaintiffs  judg- 
ments, and  that  the  amount  In  controversy 
la  not  simply  the  fund  in  the  hands  of  the 
treasurer,  but  the  amount  of  all  the  judg- 
ments concerning  which  relief  was  sought 
and  which  were  directly  adjudicated  to  be 
barred  by  the  statute  of  limitations. 

The  question  made  in  the  cue  is,  Are  the 
judgments  dormant  by  the  statute  of  lim- 
itations of  the  territory  of  Oklahoma  for 
failure  to  issue  execution  thereon  for  the 
period  of  five  years,  and  because  the  same 
were  not  revived  within  one  year  after  they 
became  dormant !  The  statutes  of  Oklahoma 
In  |  4635,  2  Wilson's  Revised  4  Annotated 
Statutes  of  1003,  provide  as  follows: 

"If  execution  shall  not  be  sued  out  with- 
in five  years  from  the  date  of  any  judgment 
that  now  is  or  may  hereafter  be  rendered, 
in  any  court  of  record  in  this  territory,  or  if 
five  years  shall  have  intervened  between  the 
date  of  ths  last  execution  issued  on  such 
judgment  and  the  time  of  suing  out  another 
writ  of  execution  thereon,  such  judgment 
shall  become  dormant,  and  shall  cease  to 
operate  as  a  lien  on  the  estate  of  the  judg- 
ment debtor." 

Section  4023  is  as  follows: 

"An  order  to  revive  an  action  against  the 
representatives  or  successor  of  a  defendant 
shall  not  be  made  without  the  consent  of 
such  representatives  or  successor  unless  in 
one  year  from  the  time  it  could  have  been 
first  made." 

And  |  4630  provides: 

"If  a  judgment  become  dormant  it  may 
be  revived  in  the  same  manner  as  is  pre- 
scribed   for    reviving    actions    before   jndg- 

g      It  is  contended  by  the  counsel  for  the  ap- 

*  pel  Ian  t  that  this   case  is  governed  by  the 

*  ruling  of  this  court  in  DukeT.  Turner,  204 
U.  S.  623,  SI  L.  ed.  652,  27  Sup.  Ct.  Rep. 
316.  We  are  of  opinion  that  the  question 
here  Involved  was  not  determined  in  that 
ease.  There  was  no  question  of  a  judgment 
becoming  dormant  under  the  statute  of  lim- 
itations for  want  of  execution  within  five 
years.  The  point  decided  in  that  case  was 
that  the  petition  for  mandamus  was  not 
a  civil  action  within  the  meaning  of  the 
Oklahoma  Cods,  barred  by  ths  three-year 


statutes  of  limitations,  and  the  question  was 
whether  the  relator  had  slept  upon  his  rights 
for  such  an  unreasonable  time  as  to  pre- 
judice the  rights  of  the  defendant  and  pre- 
clude relief  by  mandamus.  In  this  case  the 
underlying  question  is  not  as  to  whether  a 
writ  of  mandamus  is  the  proper  remedy, 
but  is  whether  the  judgment  is  dormant  by 
reason  of  the  statute  of  limitations,  and  in- 
capable of  being  enforced  against  the  mu- 
nicipality. 

The  supreme  court  of  Oklahoma  held  that 
the  statute  made  no  exception,  and  that 
notwithstanding  the  averment  of  the  petition 
that  the  city  of  Ferry  had  no  property  lia- 
ble to  be  reached  on  execution,  that  unless 
execution  were  issued  within  the  five  years, 
or  the  judgment  revived  within  one  year, 
it  had  become  dormant  for  failure  to  comply 
with  the  law. 

There  is  soms  difference  of  view  in  the 
opinion  of  the  courts  upon  the  subject  of 
executions  against  municipalities,  and  in 
some  of  them  It  is  held  that  property  of 
a  municipality  may  be  reached  on  execution 
which  is  held  for  profit,  and  not  charged 
with  any  public  trust  or  use.  It  was  held 
in  this  court  that  the  public  property  of  a 
municipal  corporation  cannot  be  seised  up- 
on execution.  Klein  v.  New  Orleans,  99 
U.  S.  140,  25  L.  sd.  430. 

Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  4th  ed.  vol.  2,  E  676,  notices 
the  differences  of  ruling  on  the  subject,  and 
states  as  his  own  conclusion : 

"On  principle,  in  the  absence  of  stat- 
utable provision,  or  legislative  policy  in  the 
particular  state,  it  would  seem  to  be  a  sound 
view  to  hold  that  the  right  to  contract  and 
tbe  power  to  be  sued  give  to  the  creditor  a 
right  to  recover  judgment;  that  judgment* 
should  be  enforceable  by  execution  against? 
the*strictly  private  property  of  the  corpora-* 
tion,  but  not  against  any  roperty  owned 
or  used  by  the  corporation  for  public  pur- 
poses, such  as  publie  buildings,  hospitals, 
and  cemeteries,  fire  engines  and  apparatus, 
waterworks,  and  the  like;  and  that  judg- 
ments should  not  be  deemed  liens  upon  real 
property  except  when  it  may  be  taken  in  ex- 
ecution." 

Accepting  the  decision  of  the  supreme 
court  of  Oklahoma,  rendered  in  16  Okls.,  su- 
pra, construing  the  statute  so  as  to  permit 
the  issuance  of  execution  against  the  mu- 
nicipality, with  the  right  to  levy  upon  the 
private  property  of  the  corporation  if  it  has 
any, — could  the  city  take  advantage  of  the 
failure  to  issue  execution  under  the  circum- 
stances shown  in  this  easel  This  subject 
was  briefly  disposed  of  In  the  opinion  in 
that  court,  and  of  it  ths  learned  court  said 
(16  Okla.  486,  2  L.RJL(NA)  868,  82  Pao. 
1041)i 
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"It  Is  alleged  that  this  agreement  and  res- 
olution of  the  city  council  prevented  the 
running  of  the  statutes.  This  resolution 
iu  passed  at  a  time  when  the  plaintiff's 
judgments  were  in  full  force  and  effect.  The 
city  council  did  not  attempt  to  renew  its 
liability  on  these  judgments.  Without  ex- 
pressing our  views  as  to  whether  such  judg- 
ments should  be  paid  pro  rata,  or  in  order 
of  priority  as  to  date,  we  are  of  the  opinion 
that  the  council  could  not  change  the  law, 
and,  if  the  resolution  purported  to  change 
it,  it  would  be  void;  and  if  it  was  in  con- 
formity with  the  law  it  would  not  change 
the  relation  of  the  parties." 

That  the  principles  of  right  and  justice, 
upon  which  the  doctrine  of  estoppel  in  pais 
rests,  are  applicable  to  municipal  corpora- 
tions, is  recognized  by  text-writers  and  in 
well-oonsidered  cases.  In  1  Dillon  on  Mu- 
nicipal Corporations,  4th  ed.,  in  a  note  to 
|  417,  that  learned  author  says: 

"Any  positive  acts  (tnfro  virei)  by  mu- 
nicipal officers  which  may  have  induced  the 
action  of  the  adverse  party,  and  where  it 
would  be  Inequitable  to  permit  the  corpora- 
tion to  stultify  itself  by  retracting  what  ita 
g  officers  had  done,  will  work  an  estoppel." 
■*      And  this  ease  does  not  rest  on  the  ground 
"  of  equi tali le* estoppel  alone.    The  manner  of 
liquidation  of  these  Judgments  was  the  sub- 
ject of  express  contract  between  the  parties. 

In  the  present  case,  by  the  action  of  the 
dty  council,  the  judgment  creditor*  were  so 
placed  that  during  the  time,  at  least,  while 
the  city  council  were  carrying  out  the  ar- 
rangement of  December  3,  1901,  in  good 
faith,  they  could  not,  consistently  with  fair 
dealing  and  the  terms  of  the  contract  on 
their  part,  issue  an  execution  to  seize  the 
property  of  the  municipality;  had  they  un- 
dertaken to  do  bo  a  court  of  equity  would 
have  promptly  restrained  such  proceedings. 

It  is  averred,  and  not  denied,  that  up 
until  the  year  190(5  the  city  council  made 
a  levy  each  year  for  the  largest  amount 
which  the  statute  permitted,  to  create  a 
judgment  fund  out  of  which  to  pay,  and  out 
of  which  was  regularly  paid,  the  outstand- 
ing judgment*  against  the  city,  and  tbat 
these  payments  continued  until  the  plain- 
tiff's judgments  were  reached,  which  were 
next  in  order.  While  thus  acting  to  the  lim- 
it to  which  the  law  permitted,  and  in  good 
faith  carrying  out  the  arrangement  between 
the  parties,  it  is  perfectly  apparent  that  the 
plaintiff  was  not  in  a  position  to  seize  by 
execution  any  property  of  the  municipality. 

If  it  could  be  held,  as  the  authorities  in- 
dicate (2  Dill.  Mun.  Corp.  4th  ed.  |  SCO, 
note  1),  that,  when  execution  cannot  be  is- 
sued on  a  judgment  against  a  municipality, 
mandamus  may  take  its  place,  the  action  of 
the  city  council  in  making  the  arrangement 


In  question  would  have  equally  prevented 
the  plaintiff  from  availing  himself  of  that 
writ. 

In  this  case  the  agreement  made  by  the 
parties  in  December,  1901,  was  being  con- 
tinuously carried  out  until  1906.  And  dur- 
ing that  time  the  city  of  Perry  was  doing  all 
it  could  be  compelled  by  mandamus  to  do  In 
levying  taxes  to  the  full  amount  required  by 
law  for  the  payment  of  judgments  against 
the  city.  The  court  would  have  no  power  by 
mandamus  to  compel  the  levy  of  taxes  which 
the  law  did  not  authorize.  United  States  v. 
County  Court,  99  TJ.  S.  S92,  2S  L.  ed.  333.  J 

As  we  have  said,  the  principles  of  natural  » 
justice  and  fsir'dealing  are  alike  applicable 
to  municipal  corporations  a*  to  individuals, 
and  to  permit  the  city  to  escape  the  pay- 
ment of  judgments  whose  validity  Is  not 
otherwise  questioned,  for  failure  to  issue 
execution  or  sue  out  a  writ  of  mandamus 
during  the  time  when  the  action  of  the  city 
officer*  was  such  a*  to  prevent  the  exercise 
of  the  right,  would  be  to  permit  the  action 
of  the  representative*  of  the  city,  who  have 
had  the  benefit  of  the  contract  during  the 
time  both  parties  were  observing  it*  obliga- 
tions, to  work  a  grow  injustice  upon  the 
creditor*  holding  valid  judgments  against 
the  municipality. 

We  have  been  referred  to  no  ease  precise- 
ly in  point.  Analogous  cases  are  not  alto- 
gether wanting.  In  Mercantile  Trust  Co. 
v.  St.  Louis  4  S.  F.  E.  Co.  09  Fed.  193,  It 
waa  held  that  a  stay  of  execution  in  the  rec- 
ord prevented  tits  judgment  becoming  dor- 
mant. In  Marshall  v.  Minter,  43  Miss.  678, 
it  was  held  that  the  statute  did  not  run  dur- 
ing the  time  an  Injunction  was  in  force,  sued 
out  by  the  adverse  party  and  afterward* 
dissolved. 

It  is  not  argued  at  the  bar  in  this  case 
that  the  arrangement  with  judgment  cred- 
itors waa  void  for  want  of  power  in  the  mu- 
nicipality to  make  the  arrangement  of  De- 
cember, 1901,  and  we  fail  to  see  any  valid 
reason  why  the  municipality  might  not  enter 
into  this  arrangement.  It  was  permitted 
by  law  to  make  an  annual  levy  of  S  mills  on 
the  dollar.  1  Wilson's  Rev.  &  Anno.  Stat 
1903,  9  460.  If  the  judgment  creditors  and 
the  municipality  saw  St  to  make  an  ar- 
rangement by  which  the  amount  of  this 
annual  levy  might  be  distributed  by  the  con- 
sent of  the  creditors  among  them  in  accord- 
ance with  the  priority  of  their  judgment*, 
we  perceive  no  reason  why  this  may  not  be 
legally  done.  The  effect  of  this  arrange- 
ment was  to  prevent  the  judgment  creditor 
from  taking  such  steps  as  the  law  permit- 
ted to  collect  his  judgment,  and,  upon  prin- 
ciples of  common  right  and  justice,  It  would 
not  do  to  permit  the  city  to  carry  out  such 
during  nearly  all  the  five 
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M  year*'  period,  and  then  meet  Its  obligation 
I  by  a  plea  of  the  statute  of  limitations  upon 
*  thu  ground  that  the  judgment! 'had  become 
dormant,  while  both  parties  were  recognizing 
their  binding  obligation  and  doing  all  that 
the  law  permitted  to  effect  their  satisfac- 
tion, and  had  entered  into  a  contract  which 
prevented  the  judgment  creditors  from  tak- 
ing steps  to  avafl  themselves  of  their  right 
to  collect  their  judgment*  by  execution  or 
by  writ  of  mandamus. 

For  these  reasons  the  judgment  of  the  Su- 
preme Court  of  Oklahoma  Territory  is  re- 
versed, and  the  cause  remanded  to  the  Su- 
preme Court  of  the  State  of  Oklahoma  for 
further  proceeding*  in  accordance  with  this 
opinion. 
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MOBILE  COUNTY.  (Mo.  ITS.) 


and  P.  J.  Fahey,  Plffa.  in  Err., 
STATE  OF  ALABAMA.     (No.  174.) 

Ooxnmeree  —  state    taxation    of    buying 

and  selling  future*. 

The  business  of  talcing  orders  on  commis- 
sion for  the  purchase  and  sale  of  grain  and 
cotton  for  future  delivery,  and  transmitting 
them  to  other  states,  is  not  interstate  com- 
merce, no  as  to  be  exempt  from  state  taxa- 
tion, where,  In  those  cases  in  which  eon- 
tracts  for  purchases  for  future  delivery  re- 
sult in  an  actual  delivery,  the  property  is 
bought  in  the  state  to  which  the  orders  are 
transmitted,  and  there  held  for  the  pur- 
chaser, and  in  those  cases  in  which  there  is 
a  delivery  upon  a  contract  of  tale  made  by 
the  broker,  the  seller  ia  at  liberty  to  ac- 

Sulre  the  property  in  the  market  when  da- 
very  la  required  or  elsewhere.  • 


[Not  173,  174.] 


IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Mobile 
Circuit  Court,  in  that  state.  In  favor  of 
plaintiff  in  an  action  by  Mobile  county  to 
recover  a  license  tax  on  the  business  of  buy- 
ing and  selling  futures.  Affirmed.  Also, 
IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Mobile 
Circuit  Court,  in  that  state,  in  favor  of 
plaintiff  in  an  action  by  the  state  to  re- 
•Bd.  Note.— For  other  definitions,  see 


iceuae  tax  on  the  buslnaea  of  buy- 
ing and  selling  future!.     Affirmed. 

See  same  case  below,  148  Ala.  163,  41 
So.   1G3. 

The  facts  are  stated  In  the  opinion. 

Mr.  Bnrwell  B.  Boone  for  plaintiff!  la 

No  appearance  for  defendants  In  error.      2 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

These  cases  were  submitted  together,  and 
are  in  all  respects  similar,  and  involve  the 
constitutional  validity  of  subd.  40  of  an 
act  of  the  legislature  of  Alabama  imposing 
e  taxes,  "to  better  provide  for  the  rev- 
of  the  state,"  General  Acts  1003,  p. 
207,  which  reads  as  follows: 

'For  each  person  engaged  In  the  business 
of  buying  and  selling  futures  for  specula- 
tion or  on  commission,  either  for  themselves 
or  for  other  persons,  and  each  place  of  busi- 
ness commonly  known  as  cotton  exchanges, 
or  stock  exchanges,  and  sometimes  called 
•bucket  shops,'  in  towns  and  cities  of  20,000 
inhabitants  or  more,  $600;  in  all  other 
towns  and  cities,  $250;  but  this  shall  not 
be  held  to  legalize  any  contract  which  would 
otherwise  be  invalid." 

In  case  No.  173  the  action  was  brought 
by  Mobile  county  for  the  recovery  of  the  de- 
fendants' license  tax  for  the  year  1003,  for 
engaging  in  the  business  of  buying  and  sell- 
ing futures  on  commission  for  other  per- 
sons in  the  city  of  Mobile.  The  other  case 
(174)  was  an  action  by  the  state.  Plain- 
tiffs recovered  in  the  circuit  court  and  both 
judgments  were  affirmed  by  the  supreme 
court.     146  Ala.  103,  41  So.  153. 

The  cases  were  submitted  upon  an  agreed 
statement  of  tbe  facts  as  follows: 

"During  the  whole  of  the  year  1903  de-g 
fendants  had  an  office  in  the  city  of  Mobile,* 
in  the  county  of  Mobile  and  state*  of  Ala- 
bama; they  also  had  offices  in  the  city  of 
New  York  in  the  state  of  New  York,  and 
in  the  city  of  New  Orleans  in  the  state  of 
Louisiana,  and  in  the  city  of  Chicago  in 
the  state  of  Illinois,  each  of  which  offices 
was  connected  by  private  telegraph  wire* 
with  said  Mobile  office.  Said  Mobile,  Ala- 
bama, office  was  in  tbe  charge  of  their  agent, 
one  Rob  bins,  and  was  engaged  in  tbe  busi- 
ness! of  buying  and  selling  cotton  for  future 
delivery,  on  commission,  for  the  public  gen- 
erally and  for  special  customers,  said  busi- 
ness being  conducted  in  the  following  way 
and  in  no  other  way:  They  would  under- 
take,  through  tbeir  agent,  to  buy  or  sell  a 
cotton  future  contract  for  a  customer  in  the 
cotton  exchange  in  New  York  or  in  New 
Orleans,  as  he  might  select,  he  making  at 
tbe  time  a  deposit  of  money  with  them  as  a 
margin  to  protect  them  against  loss  in  mak- 
asd  Fhrasss,  vol  t,  pp.  ITH-17IL 
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lug  such  transaction  for  him.  When  the 
customer  gave  the  order  to  Ware  A  Leland, 
either  for  a  sale  or  a  purchase  of  a  future 
contract,  it  was  not  usual  for  anything  to 
be  a»id  between  them  about  an  actual  deliv- 
ery of  the  cotton,  but  when  the  transaction 
was  commenced  by  a  purchase  or  sale  of  the 
cotton  Ware  A  Leland  would  immediately 
furnish  to  the  customer  a  memorandum  there- 
of, partly  written  and  partly  printed,  upon 
which  the  following  stipulations  were  print- 
ed: 'On  all  marginal  business,  we  reserve 
the  right  to  close  transactions  without  fur- 
ther notice  when  margins  an  about  exhaust- 
ed, and  to  settle  contracts  in  accordance 
with  the  rules  and  customs  of  the  exchange 
On  which  the  order  is  placed,  it  being  un- 
derstood and  agreed  in  all  trades  that  actu- 
al deliver;  Is  contemplated;'  and  'All  pur- 
chases and  sales  made  by  us  for  you  are 
made  in  accordance  with  and  subject  to  the 
rules,  regulations,  and  customs  of  the  ex- 
change on  which  the  order  is  placed,  and 
the  rules,  regulations,  and  requirements  of 
the  board  of  managers  of  said  exchange,  and 
all  amendments  that  may  be  made  thereto.' 
Such  agent  would  thereupon  transmit  such 
order  by  their  private  telegraph  line  to  the 
g  defendants'  office  in  the  city  without  the 
•  state  "of  Alabama  selected  for  such  trans- 
action; that  such  order  would  be'thereupon 
executed  by  defendants  by  the  purchase  or 
sale,  as  directed,  of  a  future  cotton  contract 
for  such  customer  in  the  cotton  exchange  of 
the  cily  to  which  such  order  was  sent,  and 
subject  to  the  rules  and  regulations  of  such 
cotton  exchange,  which  rules  and  regulations 
may  be  introduced  in  evidence  by  defendants 
in  this  cause;  that  said  contract  would 
be  held  by  defendants  for  such  cus- 
tomer until  he  ordered  the  same  closed 
out,  when  they  would  sell  or  buy  an- 
other cotton  contract  against  it  as  might 
be  necessary  to  cover  the  same  or  close  it 
out,  or  receive  or  deliver  the  cotton  on  safd 
contract.  If  a  profit  was  made  on  the  trans- 
action defendants  remitted  the  same  to  Its 
agent  in  Mobile,  who  paid  it  over  to  the 
customer;  if  a  loss  was  made,  it  was 
taken  by  the  agent  out  of  the  cus- 
tomer's margin,  or  if  that  was  insuffi- 
cient therefor,  the  customer  was  called  on 
for  the  balance.  Said  business  was  done 
an  a  commission  paid  defendants  by  the  eus- 

"No  actual  delivery  of  cotton  or  grain 
was  ever  made  on  any  such  contracts,  ex- 
cept in  a  few  instances,  when  such  deliveries 
were  made  where  the  contracts  were  ex- 
ecuted, to  wit:  in  New  York,  New  York,  or 
in  New  Orleans,  Louisiana,  or  Chicago,  Illi- 
nois.     When   any    such    delivery   of   cotton 


was  made  to  defendants  for  the  customer  on 
a  purchase  by  him,  it  was  held  by 
the  defendants  for  account  of  the  cus- 
tomer at  the  place  of  delivery,  either 
New  York,  New  York,  or  in  New  Orleans, 
Louisiana,  until  ordered  sold  by  the  cus- 
tomer, and  was  then  sold  by  them  there  for 
the  account  of  the  customer,  and  the  pro- 
ceeds accounted  for  by  them  to  such  cus- 
tomer. When  they  made  delivery  of  cotton 
on  a  sale  of  futures  made  by  them  for  a 
customer,  the  cotton  was  shipped  by  the 
customer  for  whom  such  sale  was  made  from 
Alabama  to  the  place  of  sale  and  there  de- 
livered through  defendant!  to  the  buyer. 

"A  similar  future  grain  business  was  dons 
by  defendants  at  their  said  office  in  Mobile, 
Alabama,  for  customers  through  their  office 
In  Chicago,  in   the  state  of  Illinois,— -said 
orders  being  executed  on  the  Chicago,  Illi- 
nois, board  of  trade,  and  subject  to  its  rules  » 
and    regulations,    which    contemplated    and  % 
'provided  for  the  actual  receipt  or  delivery  * 
of  grain  bought  or  sold  therein, — such  de- 
livery to  be  made  in  Chicago,  Illinois. 

"During  the  whole  of  the  year  1903  said 
city  of  Mobile,  Alabama,  was  a  city  of  more 
than  20,000  inhabitants. 

"Defendants  paid  to  plaintiff  a  license  tax 
of  9100  for  doing  such  business  in  said  city 
for  the  year  1903,  which  payment  was  made 
prior  to  the  4th  day  of  March,  1903;  they 
have  not  paid  any  further  license  tax  to 
plaintiff  for  doing  such  business  In  said 
year." 

Upon  the  trial  of  the  action,  In  addition  to 
the  foregoing  agreed  facts,  the  counsel  for 
the  plaintiff  admitted  that  the  rules  and  reg- 
ulations of  the  New  York  cotton  exchange, 
New  Orleans  cotton  exchange,  and  Chicago 
board  of  trade,  respectively,  provided  "that 
contracts  executed  therein  should  be  In  writ- 
ing; and  also  provided  that  in  every  cotton 
or  grain  contract  for  future  delivery,  ex- 
ecuted and  entered  into  in  said  exchange 
or  board  of  trade,  It  should  be  stipulated, 
agreed,  and  "understood  that  an  actual  re- 
ceipt and  delivery  of  the  cotton  or  grain  was 
to  be  had,  and  that  said  contracts  were 
transferable  and  assignable.'' 

The  sole  question  hers  presented  is  wheth- 
er the  statute  in  question  is  an  attempt  to 
regulate  interstate  commerce;  for,  if  the 
plaintiffs  in  error  are  shown  by  the  forego- 
ing agreed  facts  to  be  engaged  In  Interstate 
commerce,  then  the  statute  la  void,  as  an 
attempt  by  a  state  to  regulate  the  commerce 
which  the  Constitution  of  the  United  States 
places  within  the  exclusive  control  of  Fed- 
eral authority. 

Interstate  commerce  must  be  such  as  takes 
place  between  states,  as  differentiated  from 
commerce  wholly  within  a  state.  It  must 
nave  reference  to  Interstate  trade  or  dealing; 
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end  if  the  regulation  Is  not  such,  and  com- 
prehends only  commerce  which  is  internal, 
the  state  may  legislate  concerning  it-  In 
each  case  the  recurring  question  if.  On 
which  side  of  the  line  does  the  commerce  un- 
ci der  investigation  (all! 
J  It  is  unnecessary  to  review  the  former 
decisions  of  this  court»*ea  that  has  been  done 
in  very  recent  eases,  inch  as  the  Lottery 
Case  (Champion  t.  Ames)  188  U.  S.  321, 
17  L.  ed.  402,  23  Sup.  Ct.  Rep.  321, 
where  it  was  held  that  the  transportation 
of  lottery  tickets  was  interstate  commerce, 
and,  as  such,  subject  to  regulation  by  act 
of  Congress.  In  that  case  the  Federal  act 
prohibiting  the  transmission  of  lottery  tick- 
ets was  sustained  because  of  the  actual  car- 
riage in  interstate  traffic  of  the  tickets  them- 
selves; and.  In  concluding  the  opinion  of 
the  majority  of  the  court,  Mr.  Justice  Har- 
lan said: 

"The  whole  subject  Is  too  important,  and 
the  questions  suggested  by  its  consideration 
■re  too  difficult  of  solution,  to  Justify  any 
attempt  to  lay  down  a  rale  for  determining 
in  advance  the  validity  of  every  statute  that 
may  be  enacted  under  the  commerce  clause. 
We  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of 
traffic  among  those  who  choose  to  sell  or 
buy.  them;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  one  state  to 
another  is  therefore  interstate  commerce ; 
that,  under  its  power  to  regulate  commerce 
among  the  several  states.  Congress — subject 
to  the  limitations  imposed  by  the  Constitu- 
tion upon  the  exercise  of  the  powers  granted 
—has  plenary  authority  over  such  commerce, 
and  may  prohibit  the  carriage  of  such  tick- 
ets from  state  to  state;  and  that  legislation 
to  that  end,  and  of  that  character,  is  not 
inconsistent  with  any  limitation  or  restric- 
tion imposed  upon  the  exercise  of  the 
powers  granted  to  Congress." 

And  in  Leloup  t.  Mobile,  127  U.  S.  640, 
32  L.  ed.  311,  2  Intern.  Com.  Rep.  134,  8 
Sup.  Ct.  Rep.  1880,  It  was  held  that  a  tele- 
graph company  whose  business  is  the  trans- 
mission of  messages  from  one  state  to  an- 
other, invested  with  the  powers  and  privi- 
leges conferred  by  Congress,  could  not  be 
compelled  to  pay  a  license  tax  by  the  state. 
And  in  Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  24  L.  ed.  70S,  it  was 
held  that  interstate  telegraphic  communi- 
cations, conducted  by  companies  organized 
for  that  purpose,  was  commerce  within  the 
regulating  power  of  Congress.  The  Pensa- 
cola  Case  was  affirmed  in  Western  U.  Teleg. 
Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed.  1067, 
In  which  case  Mr.   Chief    Justice    Waite, 

*  speaking  for  the  court,  said,  p.  464:      "A 
?  telegraph  company  occupies  the  same  rela- 

*  tion  to  commerce,  aa'a  carrier  of  messages. 


that  a  railroad  company  does  as  a  carrier  of 

While  the  general  principles  applied  in 
these  cases  are  not  to  be  denied,  there  la  a 
class  of  cases  which  hold  that  contracts  be- 
tween citizens  of  different  states  are  not 
the  subjects  of  interstate  commerce  simply 
because  they  are  negotiated  between  citizens 
of  different  states,  or  by  the  agent  of  a  com- 
pany in  another  state,  where  the  contract 
itself  Is  to  be  completed  and  carried  out 
wholly  within  the  border*  of  a  state,  al- 
though such  contracts  incidentally  affect 
interstate  trade. 

As  In  the  eases  involving  insurance  poli- 
cies, it  has  been  held  that  issuing  them  in 
one  state  and  sending  them  to  another,  t* 
be  there  delivered  to  the  Insured  upon  pay- 
ment of  premium,  is  not  a  transaction  of 
interstate  commerce.  Paul  v.  Virginia,  S 
Wall.  168,  19  L.  ed.  367;  Hooper  v.  Califor- 
nia, 165  U.  S.  648,  SB  L.  ed.  2B7,  9  Inters. 
Com.  Rep.  610,  15  Sup.  Ct.  Rep.  207;  New 
York  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  389, 
44  L.  ed.  1116,  20  Sup.  Ct.  Rep.  962. 

In  Paul  v.  Virginia,  Mr.  Justice  Field,  de- 
livering the  opinion  of  the  court,  said: 

"Issuing  a  policy  of  insurance  is  not  a 
transaction  of  commerce.  The  policies  are 
simple  contracts  of  indemnity  against  loss 
by  Are,  entered  into  between  the  corpora- 
tions and  the  assured,  for  a  consideration 
paid  by  the  latter.  These  contracts  are  not 
articles  of  commerce  In  any  proper  meaning 
of  the  word.  They  are  not  subjects  of  trade 
and  barter,  offered  in  the  market  as  some- 
thing having  an  existence  and  value  Inde- 
pendent to  the  parties  to  them.  They  are 
not  commodities  to  be  shipped  or  forwarded 
from  one  state  to  another,  and  then  put  up 
for  sale.  They  are  line  other  personal  con- 
tracts between  parties  which  are  completed 
by  their  signature  and  the  transfer  of  the 
consideration.  Such  contracts  are  not  in- 
terstate transactions,  though  the  parties 
may  be  domiciled  in  different  states.  The 
policies  do  not  take  effect — are  not  executed 
contracts — until  delivered  by  the  agent  ia 
Virginia.  They  are,  then,  local  transac- 
tions, and  are  governed  by  the  local  law. 
They  do  not  constitute  a  part  of  the  com  « 
merce  between  the  states  any  more  than  a  3 
contract  for  the  purohase*and  sale  of  goods* 
in  Virginia,  by  a  citizen  of  New  York  whilst 
in  Virginia,  would  constitute  a  portion  of 

In  Hooper  v.  California,  supra,  It  was 
said: 

"If  the  power  to  regulate  interstate  com- 
merce applied  to  all  the  incidents  to  which 
said  commerce  might  give  rise  and  to  all 
contracts  which  might  be  made  in  the  ooum 
of  its  transaction,  that  power  would  em- 
brace the  entire  sphere  of  mercantile  aetiT- 
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ity  m  any  way  connected  with  trade  be- 
tween the  states;  and  would  exclude  state 
control  over  many  contracts  purely  domes- 
tic in  their  nature.  The  business  of  insur- 
ance is  not  commerce.  The  contract  of  in- 
surance Is  not  an  instrumentality  of  com- 
merce. The  making  of  such  a  contract  is  a 
mere  incident  of  commercial  intercourse,  and 
In  this  respect  there  is  no  difference  what- 
ever between  insurance  against  Are  and  in- 
surance against  'the  perils  of  the  sea.'  " 

These  cases  are  not  in  conflict  with  those 
in  which  it  is  held  that  the  negotiation  of 
sales  of  goods  In  a  state  by  a  person  em- 
ployed to  solicit  for  them  In  another  state, 
the  goods  to  be  shipped  from  the  one  state 
to  the  other,  is  interstate  commerce.  Rob- 
bins  v.  Taxing  District,  120  U.  S.  488,  30 
L.  ed.  094,  I  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  502;  similar  cases  are  Rearick  v. 
Pennsylvania,  203  U.  S.  SOT,  81  L.  ed.  20S, 
27  Sup.  Ct.  Rep.  159,  and  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  47  L.  ed.  330,  83 
Snp.  Ct  Rep.  22V.  In  these  oases  goods  in 
a  foreign  state  are  sold  upon  orders  for  the 
purpose  of  bringing  them  to  the  state  which 
undertakes  to  tax  them,  and  the  transac- 
tions are  held  to  be  interstate  commerce,  be- 
cause the  subject-mutter  of  the  dealing  is 
goods  to  be  shipped  in  interstate  commerce; 
to  be  carried  between  states  and  delivered 
from  vendor  to  purchaser  by  means  of  in- 
terstate carriage. 

Rut  how  stands  the  present  ease  upon  the 
facta  stipulated  f  The  plaintiffs  in  error  are 
brokers  who  take  orders  and  transmit  them 
to  other  states  for  the  purchase  and  sale 
of  grain  or  cotton  upon  speculation.  They 
are,  in  no  just  sense,  common  carriers  of 
messages,  as  are  the  telegraph  companies. 
For  that  part  of  the  transactions,  merely 
f.  speculative  and  followed  by  no  actual  de- 
-  livery,  it  cannot  be  fairly  contended  that 
*  such  contracts  a re 'the  subject  of  interstate 
commerce;  and  concerning  such  of  the  con- 
tracts for  purchases  for  future  delivery  as 
result  in  actual  delivery  of  the  grain  or  cot- 
ton, the  stipulated  facta  show  that,  when 
the  orders  transmitted  are  received  in  the 
foreign  state,  the  property  is  bought  in 
that  state  and  there  held  for  the  purchaser. 
The  transaction  was  thus  closed  by  a  con- 
tract completed  and  executed  in  the  foreign 
state,  although  the  orders  were  received  from 
another  state.  When  the  delivery  was  upon 
a  contract  of  sale  made  by  the  broker,  the 
seller  was  at  liberty  to  acquire  the  cotton 
In  the  market  where  the  delivery  was  re- 
quired or  elsewhere.  Be  did  not  contract 
to  ship  it  from  one  state  to  the  place  of  de- 
livery in  another  state.  And  though  It  is 
stipulated  that  shipments  were  made  from 
Alabama  to  the  foreign  state  In  some  In- 
stances, that  was  not  because  of  any  eon- 
28  S.  C— 34. 


tractual  obligation  so  to  do.  In  neither 
class  of  contracts,  for  sale  or  purchase,  was 
there  necessarily  any  movement  of  commodi- 
ties in  interstate  traffic  because  of  the  con- 
tracts made  by  the  brokers. 

These  contracts  are  not,  therefore,  the  sub- 
jects of  interstate  commerce  any  more  than 
in  the  insurance  cases,  where  the  policies 
are  'ordered  and  delivered  in  another  stato 
than  that  of  the  residence  and  office  of  the 
company.  The  delivery,  when  one  was  made, 
was  not  because  of  any  contract  obliging  an 
interstate  shipment,  and  the  fact  that  the 
purchaser  might  thereafter  transmit  the  sub- 
ject-matter of  purchase  by  means  of  inter- 
state carriage  did  not  make  the  contracts 
as  made  and  executed  the  subjects  of  Inter- 
state commerce. 

We  are  of  the  opinion  that  the  Supreme 
Court  of  Alabama  correctly  held  that  the 
transactions  of  the  plaintiffs  in  error  were 
not  Interstate  commerce,  and  the  judgments 
in  both  cases  are  affirmed. 

(201  U.  0.  S4» 
HUDSON  NtX)UNTT   WATER   COMPANY, 
Plff.  In  Err., 


Waters  —  riparian     rights  —  diverting 
water  beyond  state. 

1.  No  agreement  of  private  riparian  own- 
era   can   sanction   the   diversion    of    an    Im- 
portant stream  outside  the  boundaries  of 
the  state  in  which  it  flows. 
Constitutional     law  —  police)    power  — 

prohibit!  rig    diverting    water    beyond 
state. 

2.  The  police  power  of  the  state  justifies 


the 


of  N.  J.  Laws   1005,  chap, 
under  which  a  riparian  owner  may  be 


prevented  from  diverting  tbe  waters  of  a 

stream  of  such  state  into  any  other  state, 

for  use  therein. 

Constitutional  law  — due  process  of  law 
—  equal  protection  of  the  laws  —  pro- 
hibiting     diverting      water      beyond 

3.  Neither  due  process  of  law  nor  the 
equal  protection  of  tbe  laws  is  denied  by 
N.  J.  Laws  1905,  ehap.  238,  under  which 
a  riparian  owner  may  be  prevented  from 
diverting  the  waters  of  a  stream  of  the 
state  into  any  other  state,  for  use  therein. 
Constitutional  law  —  Impairing  con- 
tract obligations. 

4.  The  obligations  of  a  contract  to  divert 
the  waters  of  the  Passaic  river  into  an- 
other state,  for  use  therein,  are  not  uncon- 
stitutionally impaired  by  the  enactment, 
in  the  exercise  of  the  police  power,  of  N. 
J.  Laws  1905,  chap.  238,  under  which  such, 
a  diversion  of  water  beyond  the  state  is 
forbidden. 
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hi  biting      diverting      water      beyond 
state. 

6.  Commerce  between  the  states  of  New 
York  and  New  Jerney  ii  not  unlawfully  in- 
terfered with  by  N.  J.  Lawn  1906,  chap. 
238,  under  which  a  riparian  owner  may 
be  forbidden  to  divert  the  waters  of  the 
Passaic  river  beyond  the  state,  under  a 
contract  to  furnish  a  water  supply  for  the 
city  of  New  York. 

Constitutional  law  —  privileges  and  Im- 
munities —  forbidding  diverting  wa- 
ter beyond  state. 

6.  Privileges  of  citizens  of  New  Jersey 
are  not  denied  to  the  citizens  of  other  states 
by  N.  J.  Laws  1905,  chap.  238,  under  which 
a  riparian  owner  may  be  prevented  from 
diverting  the  waters  of  a  stream  of  that 
state  into  any  other  state,  for  use  therein. 

[No.  184.] 

Argued  March  18,  19,  1908.     Decided  April 
fi,    1908. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  decree  which  affirmed  'a  decree  of 
the  Court  of  Chancery  of  that  state,  en- 
Joining  the  diversion  of  the  water  of  the 
Passaic  river  under  a  contract  to  furnish 
a  water  supply  for  the  city  of  New  York. 
Affirmed. 

See  same  ease  below,  70  N.  J.  Eq.  096, 
a*  AU.  4B9. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gilbert  Collins  and  Rlcbard  T. 
Idndabury  for  plaintiff  In  error. 

Mr.  Robert  H.  McCarter  for  defendant 
k  In  error. 

i     ■ 

"Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  information  alleging  that  the 
defendant  (the  plaintiff  In  error),  under  a 
contract  with  the  city  of  Bayonne,  In  New 
Jersey,  has  laid  mains  In  that  city  for  the 
purpose  of  carrying  water  to  Staten  Island, 
in  the  state  of  New  York.  By  other  con- 
tracts it  is  to  get  the  water  from  the  Pas- 
sale  river,  at  Little  Falls,  where  the  East 
Jersey  Water  Company  has  a  large  plant 
by  which  the  water  Is  withdrawn.  On  Hay 
11,  1905,  the  state  of  New  Jersey,  reciting 
the  need  of  preserving  the  fresh  water  of 
the  state  for  the  health  and  prosperity  of 
the  citizens,  enacted  that  "it  shall  be  un- 
lawful for  any  person  or  corporation  to 
transport  or  carry,  through  pipes,  conduits, 
ditches,  or  canals,  the  waters  of  any  fresh 
water  lake,  pond,  brook,  creek,  river,  or 
stream  of  this  state  into  any  other  state, 
for  use  therein."  By  a  second  section  a 
proceeding  like  the  present  was  authorised, 
fat  order  to  enforce  the  set.    Laws  of  1905, 


chap.  238,  p.  461.  After  the  passage  of  this 
statute  the  defendant  made  a  contract  with 
the  city  of  New  York  to  furnish  a  supply 
of  water  adequate  for  the  borough  of  Rich- 
mond, and  of  not  leas  than  3,000,000  gal- 
lons a  day.  Thereupon  this  information  was 
brought,  praying  that,  pursuant  to  the 
above  act  and  otherwise,  the  defendant 
might  be  enjoined  from  carrying  the  waters 
of  the  Passaic  river  out  of  the  state.  There  « 
are  allegations  as  to  the  amount  of  water  g 
and  ths*probable  future  demand,  upon  which* 
the  parties  are  not  wholly  agreed,  but  the 
essential  facts  are  not  denied.  The  defend- 
ant sets  up  that  the  statute,  if  applicable 
to  it,  is  contrary  to  the  Constitution  of  the 
United  States,  that  it  impairs  the  obliga- 
tion of  contracts,  takes  property  without 
due  process  of  law,  interferes  with  com- 
merce between  New  Jersey  and  New  York, 
denies  the  privileges  of  citizens  of  New  Jer- 
sey to  citizens  of  other  states,  and  denies  to 
them  the  equal  protection  of  the  laws.  An 
injunction  was  issued  by  the  chancellor  (70 
N.  J.  Eq.  625,  81  Atl.  710),  the  decree  was 
affirmed  by  the  court  of  errors  and  appeals 
(70  N.  J.  Eq.  995,  05  AU.  489),  and  the 
case  then  was  brought  here. 

The  courts  below  assumed  or  decided,  and 
we  shall  assume,  that  the  defendant  repre- 
sents the  rights  of  a  riparian  proprietor! 
and,  on  the  other  band,  that  it  represents 
no  special  chartered  powers  that  give  it 
greater  rights  than  those.  On  these  as- 
sumptions the  court  of  errors  and  appeals 
pointed  out  that  a  riparian  proprietor  has 
no  right  to  divert  waters  for  more  than  a 
reasonable  distance  from  the  body  of  the 
stream  or  for  other  than  the  well-known 
ordinary  uses,  and  that  for  any  pur- 
pose anywhere  he  Is  narrowly  limited  In 
amount.  It  went  on  to  infer  that  his  only 
right  in  the  body  of  the  stream  is  to  have 
the  flow  continue,  and  that  there  is  a  resid- 
uum of  public  ownership  In  the  state.  It 
reinforced  the  state's  rights  by  the  state's 
title  to  the  bed  of  the  stream  where  flowed 
by  the  tide,  and  concluded  from  the  fore- 
going and  other  considerations  that,  as 
against  the  rights  of  riparian  owners  merely 
as  such,  the  state  was  warranted  in  pro- 
hibiting the  acquisition  of  the  title  to  water 
on  a  larger  scale. 

We  will  not  say  that  the  eon* i derations 
that  we  have  stated  do  not  warrant  tho 
conclusion  reached;  and  we  shall  not  at- 
tempt to  revise  the  opinion  of  the  local 
court  upon  the  local  law,  if,  for  the  purpose 
of  decision,  we  accept  tie  argument  of  the 
plaintiff  in  error  that  It  1*  open  to  revision 
when  constitutional  rights  are  set  up.  Nei- 
ther shall  we  consider  whether  such  a  stat- 
ute as  the  one  before  us  might  not  be  up- 
held, even  If  the  lower  riparian  proprietozs 
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*  collectively  war*  the  absolute*  owners  of  th« 
stream,  on  the  ground  that  It  authorised  a 
suit  by  the  state  in  their  interest,  when  it 
doe*  not  appear  that  they  all  have  released' 
their  righta.  See  Kansas  v.  Colorado,  185 
U.  a  128,  142,  46  L.  ed.  838,  844,  22  Sup. 
Ct.  Rep.  662.  But  wo  prefer  to  put  the 
authority,  which  cannot  be  denied  to  the 
•tote,  upon  a  broader  ground  than  that 
which  wu  emphasized  below,  since,  in  our 
opinion,  it  is  Independent  of  the  more  or 
lea*  attenuated  residuum  of  title  that  the 
state  may  be  Bald  to  possess. 

All  righta  tend  to  declare  themselves  ab- 
solute to  their  logical  extreme.  Yet  all  in 
fact  are  limited  by  the  neighborhood  of 
principles  of  policy  which  are  other  than 
those  on  which  the  particular  right  is  found- 
ed, and  which  become  strong  enough  to  hold 
their  own  when  a  certain  point  is  reached. 
The  limits  set  to  property  by  other  public 
Interests  present  themselves  as  a  branch  of 
what  is  called  the  police  power  of  the  state. 
The  boundary  at  which  the  conflicting  Inter- 
ests balance  cannot  be  determined  by  any 
general  formula  in  advance,  but  points  in 
the  line,  or  helping  to  establish  it,  are  fixed 
by  decisions  that  this  or  thit  concrete  case 
falls  on  the  nearer  or  farther  side.  For  in- 
stance, the  police  power  may  limit  the 
height  of  buildings  in  a  city,  without  com- 
pensation. To  that  extent  It  cuts  down 
what  otherwise  would  be  the  righta  of  prop- 
erty. But  if  it  should  attempt  to  limit  the 
height  so  far  as  to  make  an  ordinary  build- 
ing lot  wholly  useless,  the  rights  of  prop- 
erty would  prevail  over  the  other  public 
interest,  and  the  police  power  would  fail. 
To  set  such  a  limit  would  need  compensa- 
tion and  the  power  of  eminent  domain. 

It  sometimes  is  difficult  to  fix  boundary 
stones  between  the  private  right  of  property 
and  the  police,  power  when,  as  in  the  case 
at  bar,  we  know  of  few  decisions  that  are 
very  much  in  point.  But  it  is  recognised 
that  the  Itate,  as  qua  si -sovereign  and  repre- 
sentative of  the  Interests  of  the  public,  has 
a  standing  in  court  to  protect  the  atmos- 
phere, the  water,  and  the  forests  within  its 
territory,  irrespective  of  the  assent  or  dis- 
sent of  the  private  owners  of  the  land  most 
immediately  concerned.     BjmsM  v.  Colore- 

*  do,  186  U.  8.  126,  141,  142,  46  L.  ed.  838, 

*  844,  846,  22  Sup.  Ct  Rep.  552,  ■.  a  206 

*  U.  a*tt,  09,  61  L.  ed.  966,  976,  27  Sup.  Ct. 
Rep.  666;  Georgia  v.  Tennessee  Copper  Co. 
200  U.  S.  230,  238,  61  L.  ed.  1038,  1044,  27 
Sup.  Ct  Rep.  618.  What  it  may  protect 
by  suit  In  this  court  from  interference  in 
the  name  of  property  outside  of  the  state's 
Jurisdiction,  one  would  think  that  it  could 
protect  by  statute  from  Interference  in  the 
same  nam*  within.  On  this  principle  of 
public  interest  and  the  police  power,  and  not 


merer/  as  the  Inheritor  of  a  royal  preroga- 
tive, the  state  may  make  laws  for  the  pres- 
ervation of  game,  which  seems  a  stronger 
case.  Qeer  v.  Connecticut,  161  U.  S.  619, 
634,  40  L.  ed.  793,  798,  18  Sup.  Ct  Rep. 
600. 

The  problems  of  irrigation  have  no  place 
her*.  Leaving  them  on  one  side,  it  appears 
to  ns  that  few  public  interests  are  more 
obvious.  Indisputable,  and  Independent  of 
particular  theory  than  the  Interest  of  the 
public  of  a  state  to  maintain  the  rivers 
that  are  wholly  within  it  substantially  un- 
diminished, except  by  such  drafts  upon  them 
as  the  guardian  of  the  public  welfare  may' 
permit  for  the  purpose  of  turning  them  to  a 
more  perfect  use.  This  public  interest  is 
omnipresent  wherever  there  is  a  state,  and 
grows  more  pressing  as  population  grows. 
It  is  fundamental,  and  we  are  of  opinion 
that  the  private  property  of  riparian  pro- 
prietors cannot  be  supposed  to  have  deeper  . 
roots.  Whether  it  be  said  that  such  an  in- 
terest Justifies  the  cutting  down  by  statute, 
without  compensation,  in  the  exercise  of  the) 
police  power,  of#  what  otherwise  would  be 
private  righta  of  property,  or  that,  apart 
from  statute,  those  rights  do  not  go  to  the 
height  of  what  the  defendant  seeks  to  do, 
ths  result  is  the  same.  But  ws  agree  with 
ths  New  Jersey  courts,,  and  think  it  quite 
beyond  any  rational  view  of  riparian  rights, 
that  an  agreement,  of  no  matter  what  pri- 
vate owners,  could  sanction  the  diversion 
of  an  important  stream  outside  the  bound- 
aries of  the  state  in  which  It  flows.  The 
private  right  to  appropriate  is  subject  not 
only  to  the  right*  of  lower  owners,  but  to 
the  initial  limitation  that  it  may  not  sub- 
stantially diminish  one  of  the  great  foun- 
dations of  public  welfare  and  health. 

We  are  of  opinion,  further,  that  the  con-,, 
atitutional  power  of  the  state  to  insist  that* 
its  natural  advantages  shall  remain  •  unim- » 
paired  by  its  citizens  is  not  dependent  upon 
any  nice  estimate  of  the  extent  of  present 
use  or  speculation  as  to  future  needs.  The 
legal  conception  of  the  necessary  is  apt  to 
be  confined  to  somewhat  rudimentary  wants, 
and  there  are  benefits  from  a  great  river 
that  might  escape  a  lawyer's  view.  But 
the  state  is  not  required  to  submit  even  to 
an  esthetic  analysis.  Any  analysis  may  be 
inadequate.  It  finds  itself  in  possession  of 
what  all  admit  to  be  a  great  public  good, 
and  what  it  has  it  may  keep  and  give  no 
one  a  reason  for  it*  will. 

The  defense  under  the  14th  Amendment 
is  disposed  of  by  what  we  have  said.  That 
under  article  1,  I  10,  needs  but  a  few  words 
more.  One  whose  rights,  such  as  they  are, 
ara  subject  to  state  restriction,  cannot  re- 
move them  from  the  power  of  the  state  by 
making  n  contract  about  them.     The  con-. 
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tout  will  euij  with  It  the  inf  unity  of  the 
subject-matter.  Knoxvillo  Water  Co.  v. 
KnoxviUe,  189  U.  S.  434,  438,  47  L.  ed. 
887,  892,  23  Sup.  Ct.  Rep.  531 ;  Manigsult 
v.  Springs,  199  U.  S.  473,  480,  60  L.  ed.  274, 
878,  28  Sup.  Ct  Rep.  127.  But  the  eon- 
tract,  the  execution  of  which  is  Bought  to  be 
prevented   here,    was    Illegal    when    it 

The  other  defense*  also  may  receive  short 
answers.  A  man  cannot  acquire  a  right  to 
property  by  hie  desire  to  use  it  in  commerce 
among  the  states.  Neither  can  he  enlarge 
bis  otherwise  limited  and  qualified  right  to 
the  same  end.  The  case  is  covered  in  this 
respect  by  Geer  v.  Connecticut,  101  U.  S. 
619,  40  L.  ed.  793,  18  Sup,  Ct.  Rep.  800, 
and  the  same  decision  disposes  of  the  argu- 
ment that  the  New  Jersey  law  denies  equal 
privileges  to  the  citizens  of  New  York.  It 
constantly  is  necessary  to  reconcile  and  to 
adjust  different  constitutional  principles, 
each  of  which  would  be  entitled  to  posses- 
sion of  the  disputed  ground  but  for  the 
presence  of  the  others,  as  we  already  have 
said  that  it  is  necessary  to  reconcile  and  to 
adjust  different  principles  of* the  common  law. 
See  Asbell  v.  Kansas  [209  U.  S.  201.  02  L. 
ed.  — ,  28  Sup.  Ct.  Rep.  485].  The  right  to 
receive  water  from  a  river  through  pipe*  is 
subject  to  territorial  limits  by  nature,  and 
those  limit*  may  be  fixed  by  the  state  with- 
in which  the  river  flows,  even  if  they  are 
r  mads  to  coincide  with  the  stats  line.  With- 
|  in  the  boundary,  citizens  of  New  York  are 
•  a*  frae'to  purchase  as  citizens  of  New  Jer- 
sey. But  this  question  does  not  concern  the 
defendant,  which  is  a  New  Jersey  corpora- 
tion. There  is  nothing  else  that  needs  men- 
tion. We  are  of  opinion  that  the  decision 
of  the  Court  of  Error*  and  Appeal*  was 
right 
Decree  affirmed. 

Mi.  Justice  McKenna  dissent*. 


<2M  U.  B.  SS7) 

UNITED  STATES,  Appt, 
CERECEDO   HERMANOS  Y  COMPAfflA. 

Dntlea— on  wine*. 

1.  Wines  imported  in  cases  of  24  bottles, 
each  bottle  containing  more  than  one  pint 
and  lew  than  one  quart,  are  dutiable  at 
$1.80  per  dozen  bottles,  under  the  tariff  act 
of  July  24,  1897  (30  Stat,  at  L.  174,  chap. 
11,  U.  S.  Comp.  Stat  1901,  p.  1654).  1 
898,  providing  that  the  duties  shall  be, 
"in  bottle*  or  jugs,  per  case  of  one  dozen 
bottle*  or  jugs,  containing  each  not  more 
than  one  quart  and  more  than  one  pint,  or 
84  bottle*  or  jug*  containing  each  not  more 
than  on*  pint,  (1.80  per  ease;  and  any  ex- 
*•*■  beyond  these  quantities  found  in  such 
*  In  point,  sss  dint.  Dig. 
•a  la  point,  as*  Cent  Dig. 


of." 

Statutes  —  departmental    construction. 

2.  Great  weight  should  be  given  to  tit* 
construction     placed     by     the     department 
charged  with  its  execution  upon  a  statute 
whose  meaning  1*  doubtful.* 
Statutes  —   legislative     construction  — 


3.  The  re-enactment  by  Congress,  with- 
out change,  of  a  statute  which  ha*  previ- 
ously received  a  long-continued  executive 
construction,  is  an  adoption  by  Congress  of 
such  construction,  f 

[No.  152.] 


APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  which  affirmed 
the  decision  of  the  Board  of  Appraisers,  in 
favor  of  a  protest  against  the  classification 
of  imports  for  duties.    Reversed. 

The  fact*  are  stated  in  the  opinion. 

Assistant  Attorney  General  Sanford  for 
appellant 

No  appearance  for  appellee*.  « 


delivered    th*' 


•  Mr.    Justice    McKenna 
opinion  of  the  court: 

The  appellee  imported  into  Porto  Rico 
from  Francs  30  case*  of  red  wine,  24  bot- 
tles to  the  case,  and  each  bottle  containing 
mora  than  one  pint  and  lea*  than  a  quart  of 

The  win*  was  classified  by  appraiser*  at 
the  port  of  San  Juan  under  paragraph  298 
of  the  present  tariff  act  [30  Stat  at  L.  174, 
chap.  11,  U.  S.  Comp.  Stat  1901,  p.  1664] 
and  the  reciprocity  treaty  with  France  of 
May  30,  1898,  a*  being  dutiable  at  11.2* 
per  dosen  bottles,  making  a  total  of  $76. 
Upon  this  classification  the  entry  was  liqui- 
dated and  the  duty  paid. 

The  appellee  in  due  time  protested  against 
the  classification  and  the  decision  of  the  col- 
lector, stating  that  "the  wine  in  question 
has  been  assessed  at  $1.2S  per  dozen  bot- 
tles, when  it  should  be  by  cases  of  24/2  bot- 
tles." 

The  board  of  appraisers  decided  again** 
the  collector  and  in  favor  of  the  protest, 
saying: 

'The  wine  in  question,  being  contained  fas 

es  of  84  bottles,  and  each  bottle  contain- 
ing over  a  pint,  was  clearly  subject  to  dnty 
at  $1.60  per  case;  and  any  excess  beyond 
this  quantity  found  in  such  bottle*  would 
lubject  to  a  duty  only  of  6  cents  par 
or  fractional  part  thereof." 
vol.  u,  Statutes,  |  nM, 
rot  41,   " 
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The  district  court  affirmed  the  decision  of 
tie  board  of  appraisers. 

The  only  question  in  the  case  It  the  con- 
struction of  paragraph  296,  the  material 
portions  of  which  are  aa  follows: 

"Id  bottles  or  jugo,  per  case  of  one  c 
bottles  or  jugs,  containing  each  not  ; 
than  one  quart  and  more  than  one  pint,  or 
24  bottles  or  jugs  containing  each  not  more 
than  one  pint,  $1.60  per  ease;  and  any  ex- 
cess beyond  these  quantities  found  in  such 
bottles  or  jugs  shall  be  subject  to  a  duty  of 
a  5  cents  per  pint  or  fractional  part  there- 


*  *It  is  the  contention  of 
that  the  paragraph  separates  still  wines  in 
bottles  into  three  classes  and  Axes  a  speciflt 
rate  of  duty  on  each,  as  follows : 

"(a)  Bottles  'containing  each  not  more 
than  one  pint,'  which  are  to  be  assessed  as 
full  pints  at  $1.60  per  24  bottles,  or  at  the 
rate  of  6j  cents  per  pint;  (b)  bottles  'con- 
taining each  not  more  than  one  quart  and 
more  than  one  pint,'  which  are  to  be  as- 
sessed aa  full  quarts  at  fl.80  per  dozen 
bottles;  that  is,  at  the  same  rate  of  61  cents 
per  pint;  and  (o)  bottles  containing 'any  ex- 
cess beyond  these  quantities,'  which  are  to 
fa*  assessed  at  the  rate  of  $1.60  per  dozen, 
plus  5  cents  per  pint  or  fractional  pint  on 
the  excess  over  a  quart  contained  in  each 
bottle." 

We  think  the  contention  is  right,  and 
needs  no  comment  to  make  it  clear. 

Counsel  for  the  government  also  points 
out  that  the  provisions  of  the  tariff  act  of 
187S  and  subsequent  acta  were  substantial- 
ly similar  to  paragraph  2S6,  and  that  the 
Treasury  decisions  thereunder  were  in  ac- 
cordance with  the  interpretation  for  which 
the  government  now  contends.  The  first  of 
these  decisions  was  made  In  1879.  Re  De 
Luxe,  T.  D.  4,060.  The  ruling  waa  repeated 
In  1S93.  Re  Sheldon,  T.  D.  14,461.  And 
again  in  1899.    Re  Wyman,  T.  D.  80,843. 

We  have  said  that,  when  the  meaning  of  a 
statute  is  doubtful,  great  weight  should  be 
given  to  the  construction  placed  upon  it  by 
the  department  charged  with  its  execution. 
Robertson  v.  Downing,  127  U.  8.  607,  32  L. 
ed.  269,  8  Sup.  Ct.  Rep.  1328;  United  States 
v.  Eealey,  160  U.  S.  136,  40  L.  ed.  369,  16 
Sup.  CL  Rep.  247.  And  we  have  decided 
that  the  re-enactment  by  Congress,  without 
change,  of  a  statute  which  had  previously 
received  long-continued  executive  construc- 
tion, Is  an  adoption  by  Congress  of  such 
construction.  United  States  v.  Q.  Felk  &  Bro. 
204  U.  S.  143,  152,  61  L.  ed.  411,  414,  27 
Sup.  Ct  Rep.  191. 

Judgment  reversed. 

Mr.  Justice  White  and  Mr.  Justice 
Feekham  concur  solely  because  of  the  pri- 


Conatltutlonal  law  —  dne  process  of  law 
in  tax  proceedings. 

1.  Due  process  of  law  does  not  assure  to 
a  taxpayer  the  interpretation  of  state  legis- 
lation by  the  executive  officers  of  a  stats 
as  against  its  interpretation  by  the  courts 
of  the  state,  or  relief  from  the  consequences 
of  a  misinterpretation  by  either. 

State  taxation  — of   distilled   spirit™   In 
bonded  warehouses. 

2.  The  taxation  of  distilled  spirits  in 
bonded  warehouses  in  the  state,  provided 
for  by  Ky.  act  of  March  29,  1902,  under 
which  the  warehouseman  is  made  liable  for 
the  tax  and  is  given  a  Hen  on  the  property 
for  the  amount  paid,  is  within  the  power 
of  the  state,  where  the  legislation  does  not 
contemplate  the  collection  of  the  taxes  so 
long  as  the  spirits  are  in  the  custody  or 
under  the  lien  of  the  Federal  government. 
Constitutional     law  —  equal     protection 

of    the    laws  —  taxation   of    spirits    In 

3.  The  equal  protection  of  the  laws  is  not 
denied  by  the  taxation  of  distilled  spirits 
in  bonded  warehouses  in  the  state,  provided 
for  by  Ky.  act  of  March  29,  1902,  under 
which  the  warehouseman  is  made  liable  to 
pay  the  tax,  and  Is  given  a  lien  on  the  prop- 
erty for  the  amount  paid. 


[No.  100.] 


Dedded  April   6, 


IN  BRROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Franklin  Circuit  Court,  in  that  state,  for 
the  recovery  of  interest  on  deferred  taxes 
assessed  on  distilled  spirits  stored,  in  a 
bonded  warehouse.     Affirmed. 

below,  £9  Ky.  L.  Rep.  706, 
94  S.  W.  664. 

Statement  by  Mr.  Justice  McKenna: 
This  is  an  action  to  collect  interest  on 
deferred  taxes  assessed  for  tile  years  1898 
to  1902,  both  inclusive,  on  distilled  spirits, 
which  were  stored  in  the  warehouse  of  plain- 
tiff in  error. 

The  petition  of  the  commonwealth  con- 
tains a  cause  of  action  for  each  year;  and 
It  la  alleged  in  each  that  plaintiff  in  error 
waa  the  owner  or  proprietor  of  a  bonded 
warehouse  in  which  distilled  spirits  were 
stored,  and,  aa  required  by  law,  reported  the 
quantity  of  spirits  on  which  the  government 
tax  had  been  paid  or  was  then  due,  and  the 
amount  of  spirits  theretofore  removed  since 
the  preceding  report,  showing  the  years  inj 


which*  such  spirits  v 
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Hon  and  Um  number  of  packages  and  their 
value  m  assessed.  And  it  is  alleged  that  by 
such  reports,  which  wen  verified  as  the  law 
directs,  there  wm  shown  to  be  due  the  com- 
monwealth of  Kentucky,  "as  taxes,  exclu- 
sive of  any  Interest,  the  nun  of dol- 
lars" for  the  particular  year.  It  is  further 
alleged  that  "the  sum  so  reported  as  tares 
due  was  incorrect,  in  that  there  was  not 
included  accumulated  Interest  on  the  taxes 
due  while  the  spirits  remained  in  the  bond- 
ed warehouse."  The  amount  for  each  year 
is  alleged.  The  petition  was  amended  by 
order  of  the  court  and  made  specific  as  to 
the  tax  rate  assessed  by  the  commonwealth 
for  the  period  of  years  covered  by  the  peti- 
tion. The  amendment  also  stated  the  val- 
uation fixed  by  the  state  board  of  valuation 
on  distilled  spirits,  and  the  time  when  the 
spirits  were  placed  in  bond,  when  with- 
drawn, and  the  amount  of  taxes  paid  thereon 
by  plaintiff  in  error. 

The  answer  of  the  defendant,  plaintiff  In 
error  here,  is  very  voluminous.  It  denies 
that  plaintiff  in  error  was  indebted  to  the 
commonwealth  for  taxes  and  interest  for 
any  of  the  years  mentioned  in  the  petitlc 
beyond  that  which  was  duly  paid  to  the 
commonwealth  and  duly  credited  by  it,  "as 
set  out  in  the  petition,"  denies  that  there 
is  due  any  interest  "from  any  date  what- 
ever," or  any  penalty  or  penalties.  It  is 
alleged  with  much  circumstantiality  that 
plaintiff  in  error  made  reports  required 
him  by  the  law  of  the  state  upon  blank 
forma  furnished  by  the  auditor  of  public 
accounts,  who  was  charged  with  the  duty 
of  supervising  the  collection  of  all  taxe 
distilled  spirits,  and  adjusting  and  settling 
the  claims  and  accounts  therefor,  and  that 
that  officer  verified  and  approved  the  re- 
ports, and  accepted  the  amounts  of  taxes 
paid  with  the  reports,  and  issued  receipts 
for  and  on  behalf  of  the  commonwealth. 
And  it  is  alleged  that  the  auditor  and  treas- 
urer having  accepted  the  principal  sum  of 
taxes  without  any  interest  or  penalty,  in  full 
satisfaction  of  the  commonwealth's  claim, 
H  to  permit  it  to  recover  any  other  or  further 
j  sum  "would  be  inequitable,  unconscionable, 
•'  and  unjust,"  and  that  any*  recovery  would 
be  a  total  loss  to'  plaintiff  in  error.  That 
the  law  was  construed  by  all  the  officers  of 
the  state  government  since  its  enactment  in 
1892  to  only  require  the  payment  of  the 
principal  sum  of  the  taxes.  And  that  such 
officers  bave  so  construed  the  law  and  the 
subsequent  act,  known  as  the  revenue  law, 
which  was  enacted  March  29,  1B02,  in  such 
manner  that  no  interest  or  penalties  were 
exacted  of  plaintiff  in  error,  or  any  other 
owner  or  proprietor  of  a  bonded  warehouse. 
It  is  also  alleged  that  plaintiff  in  error  was 
not  the  owner  of  said  spirits,  but  that  they 


wen  owned  by  nonresidents  of  the  state; 
that  under  the  law  the  person  who  paid  tha 
taxes  thereon  was  entitled  to  a  lien  to  se- 
cure the  amount  so  paid,  and  would  have 
been  entitled  to  a  lien  for  the  payment  of 
interest  and  penalties  if  any  had  been  ex- 
acted, and,  to  enforce  the  same,  possession 
could  have  been  taken;  but,  relying  upon 
the  construction  placed  upon  the  law  as 
aforesaid,  and  believing  that  all  claims  of 
the  state  had  been  fully  satisfied,  plaintiff 
in  error  permitted  the  owner  thereof  to 
withdraw  the  same  and  ship  it  out  of  the 
state  of  Kentucky  without  the  payment  of 
any  interest  or  penalties;  that  such  spirits 
have  long  since  been  consumed  and  the  lien 
thereon  lost  And  it  is  alleged  that  some 
of  the  owners  are  insolvent  and  others  dead, 
and  hence  any  recovery  against  plaintiff  in 
error  will  be  a  total  loss  to  him. 

There  an  a  number  of  argumentative  al- 
legations that  the  spirits,  while  in  the  bond- 
ed warehouse,  wen  in  the  possession  of 
the  United  States,  and  not,  therefore,  in  the 
possession  of  plaintiff  in  error,  or  within 
the  jurisdiction  of  the  state  of  Kentucky, 
or  subject  to  taxation  by  that  state  or  any 
of  the  municipalities,  or  subject  to  any  proc- 
ess of  the  courts  of  the  state.  And  it  is  fur- 
ther alleged  or  argued  that,  if  the  law  be 
construed  as  the  state  in  this  action  seeks 
to  construe  it,  such  law  would  be  an  "un- 
warranted interference  with  the  scheme  and 
plan  of  the  United  States  government,  which 
has  been  in  force  for  forty  years,"  and 
would  deprive  plaintiff  in  error  and  all  own- 
en  of  distilled  spirits  "of  the  rights  and., 
privileges  secured  and  guaranteed  by  thsg 
Constitution  of  the  United*  States,"  and* 
rights  secured  by  the  14th  Amendment, 
which  provides  that  "no  state  shall  .  .  . 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  nor  .  .  .  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

Messrs.  J.  B.  Thompson  (in  propria 
persona)  and  Phil  B.  Thompson,  Jr.,  for 
plaintiff  in  error. 

Messrs.  John  W.  Ray  and  Napoleon  B, 
Hays  for  defendant  in  error. 

Mr.  Justice  McKenna,  delivered  the  opin- 
ion of  the  court: 

Toe  court  of  appeals  of  Kentucky  opened 
its  opinion  in  this  case  by  saying  that  the 
whole  question  presented  was  whether  ths 
statute  of  the  state  "imposing  a  tax  on  dis- 
tilled spirits  in  bonded  warehouses"  violated 
the  Federal  Constitution,  and  particularly 
the  14th  Amendment  thereof.  It  was  also 
■aid  that  the  validity  of  the  statutes  uudtsj 
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th«  Constitution  «f  tin  state  bad  been  con- 
strued and  decided  in  Com.  v.  R.  H.  TayloT, 
Jr.  Co.  101  Ky.  S2S,  41  S.  W.  11;  Com.  v. 
Walker,  20  Ky.  L.  Rep.  2122,  80  B.  W.  IBS; 
Com.  *.  Roaenneld  Bros.  118  Ky.  ST4,  80 
a  W.  HIS,  82  S.  W.  433.  And  the  court 
quoted  from  appellant's  brief  (plaintiff  in 
error  here)  as  follows: 

"It  is  not  necessary  on  this  appeal  that 
the  court  shall  either  overrule,  modify,  or 
change  in  any  manner  its  opinion  rendered 
In  the  ease  of  Com.  v.  Roeenfleld  Bros.  In 
accordance  with  the  previous  opinion  of  the 
court  in  the  case  of  Com.  v.  E.  H.  Taylor, 
Jr.  Co.  supra,  it  was  held  in  the  Rosen- 
Held  Case  that  the  law  which  imposed  the 
tax  and  interest — the  matter  in  controversy 
In  this  action — is  not  in  conflict  with  the 
v  Constitution  of  the  state  of  Kentucky.  It 
J  has  never  been  held  that  this  law  is  not  in 
*  conflict'with  the  Constitution  and  laws  of  the 
United  States,  and  this  is  the  question  we 
now  present."  [29  Ky.  L.  Rep.  70S,  04  S. 
W.  684.] 

Plaintiff  In  error,  however,  seems  to 
broaden  his  contentions  here,  and  attacks 
the  construction  of  the  state  statutes  made 
la  Com.  v.  Roaenfleld  Bros,  and  urges  either 
a  different  construction  than  there  made,  or 
a  disregard  of  that  construction,  as  consti- 
tuting extortion  against  him,  or  as  depriv- 
ing him  of  his  property  without  due  process 
of  law.  The  basis  of  the  contention  is  that 
he  had  paid  taxes  demanded  of  him  under 
a  different  construction,  and  received  the  re- 
ceipt therefor,  and  that  the  state  is  estopped 
to  make  further  demands  upon  him.  The 
hardship  of  his  situation  la  strongly  pre- 
sented. He  waa  required,  he  urges,  to  re- 
port for  assessment  and  pay  taxes  on  prop- 
erty belonging  to  another.  He  made  the 
report  and  paid  all  the  taxes  demanded  of 
him.  Having  completely  discharged  his  le- 
gal obligations,  as  be  supposed,  he  delivered 
the  property  to  it*  owner  and  lost  the  lien 
which  the  statute  gave  him,  and  which  con- 
stituted the  legal  justification,  as  he  con- 
tends, of  the  charge  upon  him,  and  he  is  now 
subjected  to  liability  for  Interest  and  pen- 
alties for  which  be  has  no  security  or  pow- 
er to  enforce  reimbursement.  A  new  de- 
mand is  made  upon  him,  he  says,  "special 
in  its  character  and  retroactive  in  its  ef- 
fect, in  violation  of  the  Constitution  of  the 
state  of  Kentucky  and  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States."  But  these  contentions,  so  far  as 
they  rest  upon  a  supposed  change  in 
the  law,  were  rejected,  in  Com.  v.  Roe- 
enlleld  Bros.,  supra,  the  court  deciding 
that  interest  was  due  under  the  law  of  1892, 
under  which  the  taxes  were  demanded  and 
paid,  and  a*  well  as  under  the  law  of  1902. 
A  summary  of   the   statutory   provisions 


will  make  dear  the  dedrion.  Section  4101 
of  the  statute  of  1BS2  requires  "every  owner 
or  proprietor  of  a  bonded  warehouse"  to 
make  a  report  between  certain  dates  to  the 
auditor  of  public  accounts  oi  the  kind  and 
quantity  of  spirits  in  such  warehouse  on^ 
the  ISth  day  of  September.  The  auditor* 
of  public  accounts  Is  required*  to  submit* 
the  same  to  the  board  of  valuation  and  as- 
sessment, which  board  is  to  fix  the  value  of 
the  spirits  for  the  purpose  of  taxation  un- 
der the  act,  and  to  assess  the  same  accord- 
ingly. Notice  is  required  to  be  given  to  the 
owner  or  proprietor  of  the  warehouse  of  the 
amount  so  fixed,  and  certify  the  value  of  the 
spirits  assessed  for  said  taxes  to  the  au- 
ditor of  public  accounts,  and  that  officer 
certifies  to  the  county  clerks  of  the  respec- 
tive counties  the  amount  liable  for  county, 
city,  town,  or  district  taxation,  and  the 
date  when  the  bonded  period  will  expire. 
The  report  is  filed  In  the  office  of  the  county 
clerk  and  certified  to  the  proper  collecting 
officer.  The  person  or  corporation  having 
custody  of  the  spirits  on  the  15th  Septem- 
ber in  the  year  the  assessment  is  made  is 
made  liable  for  the  taxes  "due  thereon,  to- 
gether With  alt  Interest  and  penalties  which 
may  accrue;  and  any  warehouseman  or  cus- 
todian of  such  spirits,  who  shall  pay  the 
taxes,  Interest,  or  penalties  on  such  spirits, 
shall  have  a  lien  thereon  for  the  amount 
so  paid,  with   legal  Interest  from  date  of 


Section  4110  provides  a*  follows: 
"Taxes  on  distilled  spirits  which  may  be 
assessed  while  In  a  bonded  warehouse,  and 
on  which  the  United  States  government  tax 
has  not  been  paid  or  will  not  become  due 
before  the  1st  day  of  March  after  the  as- 
sessment, shall  be  due  on  the  1st  day  of 
January,  May,  and  September  next  after  the 
said  government  tax  becomes  due  or  be  paid, 
or  when  the  spirits  are  removed  from  the 
warehouse;  and  the  taxes  on  each  year's 
assessment  shall  bear  [legal]  interest  as 
other  taxes." 

The  statute  of  1902  strikes  out  the  words 
"as  other  taxes,"  and  Inserts  the  words 
"until  paid."  Upon  this  change  the  con- 
troversy turns.  The  court  of  appeals  in 
Com.  v.  Roaenfleld  Bros.,  supra,  said  there 
was  a  change  in  words  only,  not  one  in  sub- 
stance or  meaning;  and  unless  this  be  so, 
it  was  said,  the  legislature  had  taken  "great 
pains  to  insert  into  every  section  relating 
to  the  subject-matter  words  which  meant 
nothing."  And  again:  "We  do  not  know. 
how  the  legislature  could  have  made  it  * 
plainer  that  state  taxes  on  whisky*  in  bond? 
should  bear  Interest  than  by  the  language 
used  In  the  section  aforesaid."  The  section 
had  been  quoted.  This  was  the  court's  con- 
clusion "as  an  original  proposition."    But  it 
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eJted  as  -direct  authority"  Com.  t.  E.  H. 
Taylor,  Jr.  Co.  101  Ky.  32T.  41  a  W.  11, 
wbere  the  "very  question  arose. "  To  the 
contention  that  the  warehouseman  has  lost 
Ilia  lien  through  the  construction  put  upon 
the  act  by  the  state's  fiscal  officers,  and  that 
the  state  was  therefore  estopped  from  col- 
lecting the  interest,  the  court  replied:  "It 
ma;  be  true  that  this  will  work  a  hard- 
ship upon  the  distiller,  but  it  was  his  duty, 
under  the  law,  to  pay  the  taxes  and  the 
accrued  interest,  and  we  cannot,  in  his  be- 
half, waive  the  time-honored  and  conclusive 
presumption  that  he  knew  the  law;  and  es- 
pecially is  this  true  since  1897,  when  the 
case  of  Com.  v.  E.  H.  Taylor,  Jr.  Co.  was 
decided,  thus  establishing  beyond  all  ques- 
tion that  taxes  on  whisky  in  bond  bore  in- 
terest on  the  assessments  made  during  the 
bonded  period.  Waiving  this,  however,  it 
is  elementary  that  the  state  is  not  estopped 
by  the  laches  of  its  officers." 

But  from  this  situation  this  court  cannot 
give  relief.  Due  process  of  law  does  not  as- 
sure to  a  taxpayer  the  interpretation  of  laws 
by  the  executive  officers  of  a  state  as  against 
their  interpretation  hy  the  courts  of  the 
state,  or  relief  from  the  consequences  of  a 
misinterpretation  by  either.  We  do  not 
mean  to  indicate  that  the  decision  of  the 
court  was  wrong.  It  would,  indeed,  be  diffi- 
cult to  resist  the  force  of  its  reasoning.  At 
any  rate,  it  is  the  province  of  the  courts  to 
Interpret  the  laws  of  the  state,  and  he  who 
acts  under  them  must  take  his  chance  of 
being  in  accord  with  the  final  decision.  And 
this  is  a  hazard  under  every  law,  and  from 
which  or  the  consequences  of  which  we  know 


rity. 


The  assignments  of  error  repeat  frequent- 
ly and  dwell  upon  the  fact  of  the  power  of 
,  the  Federal  government  over  the  spirits  and 
the  distillery,  and  its  custody  of  them,  and 
It  is  urged  that  such  power  is  exclusive  of 
the  exercise  of  any  other  power  whatever, 
b  and  such  custody  has  the  effect  to  withdraw, 
f  in  legal  contemplation,  the  property  from 
*  the  jurisdiction  of*  the  state,  though  it  is 
actually  present  in  the  state,  making  it,  in- 
deed, as  though  ft  were  outside  of  the  terri- 
torial limits  of  the  state.  And  it  is  hence 
concluded  that  plaintiff  in  error  by  the  law 
of  Kentucky  is  made  to  pay  taxes  on  prop- 
erty belonging  to  another  person  outside  of 
the  jurisdiction  of  the  state;  and  it  is  con- 
tended the  decision  of  the  court  giving  the 
laws  these  effects  denies  plaintiff  in  error 
the  equal  protection  of  the  laws,  and  de- 
prives him  of  his  property  without  due  proc- 
ess of  law. 

There  are  many  elements  involved  in  the 
contention,  and  it  is  not  easy,  without  ex- 
tending this  opinion  to  a  great  length,  to 
give  them   separate  and  individual  discus- 


sion. We  will  UwrefoM  consider  o»ry  taw 
main  one,— to  wit,  the  power  of  the  Federal 
government  over  the  spirits  and  the  ware- 
house, and  the  absolute  want  of  power  in  the 
state  to  tax  them  or  subject  them  to  it» 
process.  This  is  the  basic  principle  of  the 
contentions  of  plaintiff  in  error;  "for,"  he 
says,  "the  warehouseman  cannot  be  made 
liable  for  the  tax  on  the  property  if  the 
property  itself  is  not  liable  for  the  tax." 
There  is  further  argument  to  the  effect  that, 
by  reason  of  the  control  of  the  Federal  gov- 
ernment, the  state  cannot  give,  in  all  events 
and  against  all  possibility  of  the  exercise 
of  that  control,  to  the  warehouseman,  the 
means  to  enforce  the  lien  conferred  by  the 
statute  to  reimburse  himself,  and  he  should 
therefore  "be  by  that  fact  discharged  from 
all  liability  on  account  of  such  assessment." 
But  these  contentions  rest  upon  an  exagger- 
ated view  of  the  control  of  the  Federal  gov- 
ernment and  the  effect  of  the  Kentucky 
statute.  The  scheme  of  the  statute  is  simple, 
and  it  is  an  exercise  of  the  power  which,  we 
said  in  Carstairs  v.  Cochran,  193  U.  8.  10, 
IB,  4B  L.  ed.  696,  597,  24  Sup.  Ct.  Eep.  318, 
the  state  undoubtedly  possessed,  "to  tax 
private  property  having  a  situs  within  ite 
territorial  limits."  And  this  was  said  in 
response  to  contentions  having  the  same  ul- 
timate foundation  as  those  urged  in  the  case 
at  bar.  The  proposition  was  indeed  consid- 
ered as  elemental,  and  as  requiring  nothing 
more  than  the  illustration  of  cases.  There  d) 
many  be  instances  where  property,  though  3 
within  the  territoriallimits  of  a  state,  is  not  * 
subject  completely  to  the  jurisdiction  of  the 
state,  and  counsel  has  cited  a  number  of  such 
instances.  Where  their  example  applies 
they  will  be  followed.  It  does  not  apply  in 
the  present  case.  There  is  no  conflict  be- 
tween the  state  and  Federal  purpose.  There 
is  no  question  of  the  supremacy  of  the  lat- 
ter and  its  complete  fulfilment.  The  state 
does  not  propose,"  the  court  of  appeals  said, 
"to  collect  the  taxes  so  long  as  the  spirits  an 
in  the  custody  er  under  the  lien  of  the  Fed- 
eral government."  There  is  actual  accommo- 
dation, therefore,  of  the  power  of  the  state 
to  the  rights  of  the  Federal  government, 
and  a  harmonious  exercise  of  the  respective 
sovereignties  of  each,  preserving  to  each 
necessary  power.  This  is  what  Carstairs  r. 
Cochran  decides.  See  also  Baltimore  Ship- 
building 4  Dry  Dock  Co.  v.  Baltimore,  196 
U.  S.  375,  49  L.  ed.  242,  25  Sup.  Ct  Rep. 
60. 

A  word  more  may  be  necessary  as  to  the 
contention  that  the  statutes  in  controversy, 
as  interpreted  by  the  court  of  appeals  of 
the  state,  deny  to  plaintiff  in  error  the  equal 
protection  of  the  laws.  The  ground  of  tUe 
contention  Is  not  explicitly  distinguished  i) 
the  assignments  of  errors  from  the  g 
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«jf  th«  other  contentions,  and  in  the  brief 
of  counsel  the  contention  Is  made  to  de- 
pend upon  the  view,  rejected  by  the  court  of 
appeals  of  the  state,  that  the  act  of  1902 
made  a  change  in  the  law,  end  that  only  the 
owners  of  distilled  spirit*  In  bond  are  re- 
quired to  pay  interest  "upon  taxes  settled 
at  the  time  they  were  due."  The  effect  of 
the  act  of  1902  has  been  considered  and  It 
ii  only  necessary  to  add  that  the  distinction 
made  by  the  taxing  statutes  of  the  state  be- 
tween distilled  spirit*  in  bond  and  other 
property  does  not  constitute  a  discrimina- 
tion condemned  fay  the  14th  Amendment. 
The  power  of  the  state  to  classify  persons 
and  property  in  its  legislation  is  well  estab- 
lished and  the  power  is  not  transcended  by 
the  statutes  under  review.  Billings  v.  Illi- 
nois, 188  U.  S.  07,  47  L.  ed.  400,  23  Sup. 
Ct  Eep.  272. 

Judgment  affirmed. 

<M9  TJ.  8.  S06)         ' 

UNITED  STATES   FIDELITY  ft  GUAR- 
ANTY COMPANY,  PUT.  in  Err.,  ' 

UNITED  STATES  FOR  THE  USB  AND 
BENEFIT  OP  BTRUTHEBS  WELLS 
COMPANY. 

Statutes  —  retroactive   effect  —  matters 

of  procedure. 

Those  provisions,  If  any,  governing  pro- 
cedure, contained  in  the  amendment  made 
by  the  act  of  February  24,  1905  (33  Stat. 
at  L.  811,  chap.  778,  U.  8.  Comp.  Stat. 
fiupp.  1807,  p.  709),  to  the  act  of  August 
18,  1894  (28  Stat,  at  L.  27S,  chap.  280,  U. 
&  Comp.  Stat.  1901,  p.  2623),  for  the  pro- 
tection of  persona  furnishing  materials  and 
labor  for  the  construction  of  public  works, 
will  not  be  given  a  retroactive  effect  SO  as 
to  apply  to  existing  causes  of  action,  where 
euch  amendatory  statute,  which  consists  of 
but  one  section,  contains  various  provisions 
dealing  with  substantive  rights,  which  must 
fa*  regarded  as  prospective  in  their  opera- 


IN  ERROR  to  the  United  Statee  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  East- 
ern District  of  New  York,  In  favor  of  plain- 
tiff, in  an  action  on  a  bond  given  by  a  con- 
tractor for  public  work.    Affirmed. 

Statement  by  Mr.  Justice  Peckhami 
This  is  a  writ  of  error  to  the  circuit  court 
of   appeals    for   the   second    circuit,    which 


brings  up  for  review  the  judgment  of  that 
court  affirming  that  of  the  circuit  court  of  *. 
the  eastern  district  of  New  York  in  favor  § 
of  the  defendant  in  error* (plaintiff  below)  • 
against  the  plaintiff  in  ejror  for  the  sum 
of  J2.054.23.  The  action  was  brought  in 
the  circuit  court  above  mentioned,  in  the 
name  of  the  United  States,  for  the  use  and 
benefit  of  Struthers  Wells  Company  against 
the  plaintiff  in  error,  and  against  the  indi- 
vidual defendant  Flaherty,  as  well  as  one 
Lande,  upon  a  bond  dated  December  10, 
1903,  executed  by  Flaherty  as  principal,  and 
the  above-mentioned  plaintiff  in  error  as 
surety,  by  which  they  were  held  bound  in 
the  sum  of  (40,000,  to  be  paid  the  United 
States  as  liquidated  damages,  the  condition 
of  the  obligation  being  that  if  Flaherty,  hia 
successors,  heirs,  etc.,  should  well  and  truly 
execute  the  contract  annexed  to  the  bond, 
which  he  had  entered  into  with  Colonel  W. 
A.  Jones,  U.  8.  A.,  engineer,  of  the  fifth 
lighthouse  district,  for  and  in  behalf  of  the 
United  States,  by  which  Flaherty  covenanted 
and  agreed  to  completely  construct  and  de- 
liver the  metal  work  for  the  Baltimore  light- 
house, Maryland,  according  to  all  the  condi- 
tions of  the  said  contract,  and  should 
promptly  make  payments  to  all  persons  sup- 
plying said  Flaherty  labor  and  materials  in 
the  prosecution  of  the  work  provided  for  in 
such  contract,  then  the  obligation  was  to  be 
void;  otherwise  to  remain  in  full  force  and 

It  was  averred  in  the  complaint  that  the 
action  was  brought  in  the  name  of  the  Unit- 
ed States  by  Struthera  Wells  Company,  for 
its  use  and  benefit,  against  the  plaintiff  in 
error  and  Flaherty  (and  also  one  Lande, 
who  had  been  joined  with  Flaherty  in  the 
contract),  pursuant  to  the  act  of  Congress 
of  August  13,  1894.  See  28  Stat  at  L.  278, 
chap.  280,  U.  8.  Comp.  Stat.  1901,  p.  2623. 
The  section  is  set  forth  in  the  margin. t 

tS8  Stat,  at  L.  chapter  280,  p.  278: 
"Be  it  enacted,  etc.,  That  hereafter  any  per- 
son or  persons  entering  into  a  formal  contract 
with  the  United  States  for  the  construction 
of  any  public  building,  or  the  prosecution 
and  completion  of  any  public  work,  or  for 
repairs  upon  any  public  building  or  public 
work,  shall  be  required,  before  commencing 
such  work,  to  execute  the  usual  penal  bond, 
with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  such  contractor  ' 
or  contractors  shall  promptly  make  pay* 
ments  to  all  persons  supplying  him  or  them 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract;  and 
any  person  or  persons  making  application 
therefor,  and  furnishing  affidavit  to  the  De- 
partment under  the  direction  of  which  said 
work  is  being,  or  has  been,  prosecuted,  that 
labor  or  materials  for  the  prosecution  of 
such  work  has  been  supplied  by  bim  or  them. 
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"  The  Strainers  Wells  Company,  under  an 
agreement  with  the  defendant*  Flaherty  and 
Lende,  and  In  or  about  the  month  of  March, 
1904,  supplied  to  them  certain  materials,  de- 
scribed in  the  complaint,  for  use  bj  them  in 
the  prosecution  of  the  work  which  they  had 
contracted  with  the  United  States  to  do  in 
constructing  the  metal  work  for  the  Balti- 
more lighthouse,  as  mentioned  in  the  bond. 
The  material  furnished  by  the  company  was 
of  the  value  of  (1,890.25.  The  company 
duly  performed  all  the  conditions  of  its  con- 
tract with  the  defendants,  which  It  had 
agreed  to  perform,  and  made  delivery  as 
provided  for  in  its  agreement,  and  by  rea- 
son of  the  premises  there  became  due  and 
payable  to  the  company  from  the  defend- 
ants, including  the  plaintiff  in  error,  the 
■um  of  *1,8B0.26,  with  interest  from  June 
7,  1004,  no  part  of  which  has  been  paid. 
Judgment  was  demanded  for  that  sum,  with 
interest,  as  stated. 

The  action  was  commenced  on  the  12th  of 
April,  1S06.  The  plaintiff  in  error  demurred 
to  the  complaint  on  the  ground,  first,  that 
the  court  had  no  jurisdiction  of  the  person 
of  the  defendant  the  United  States  Fidelity 
&  Guaranty  Company;  second,  that  the  court 
had  not  jurisdiction  of  the  subject  of  the 
action;  and,  third,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  the 
United  States  Fidelity  &  Guaranty  Com- 
pany. This  demurrer  was  overruled,  with 
leave  to  the  defendant  to  answer,  which  the 
defendant  refused  to  do,  and  thereupon  judg- 
ment was  entered  for  the  plaintiff  against 
it,  which  was  affirmed  by  the  circuit  court 
of  appeals. 

Mr.    Leonitias   Dennis   for   plaintiff   In 


'  Mr.  Justice  Peckbam,  after  making  the 
foregoing  statement,  delivered  the  opinion 
Of  the  court; 

The  demurrer  put  In  by  the  plaintiff  in 
error  [s  founded  upon  an  amendment  of  the 
above-mentioned  act,  which,  it  is  contended, 

and  payment  for  which  has  not  been  made, 
shall  be  furnished  with  a  certified  copy  of 
said  contract  and  bond,  upon  which  said 
person  or  persons  supplying  such  labor  and 
materials  shall  have  a  right  of  action,  and 
shall  be  authorized  to  bring  suit  in  the 
name  of  the  United  States  for  his  or  their 
use  and  benefit  against  said  contractor  and 
sureties,  and  to  prosecute  the  same  to  final 
judgment  and  execution:  Provided,  That 
such  action  and  its  prosecution  shall  involve 
the  United  States  in  no  expense." 


applies  to  the  ease  before  us.    The  amaMsV« 
ment  is  set  forth  In  the  margin. t  jj 

*  The  record  shows  that  the  contract  be-* 
Itreen  Flaherty  and  the  United  States  was 
entered  into  December  10,  1903,  and  the  ma- 
terial was  furnished  to  Flaherty  by  the 
Struthers  Wells  Company  in  March,  1004. 
It  thus  appears  that  the  bond  was  executed 
under  the  provisions  of  the  original  act  of 
Congress,  and  the  materials  were  furnished 

tChapter  778,  33  Stat  at  h.  p.  811,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  709: 

"Be  it  enacted,  etc.,  That  the  act  entitled 
'An  Act  for  the  Protection  of  Persona  Fur- 
nishing Materials  and  Labor  for  the  Con- 
struction of  Public  Works,'  approved  Au- 
gust thirteenth,  eighteen  hundred  and  nine- 
ty-four, is  hereby  amended  so  as  to  read  as 
follows: 

"  'That  hereafter  any  person  or  persons 
entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building,  or  the  prosecution  and  com- 
pletion of  any  public  work,  or  for  repairs 
upon  any  public  building,  or  public  work, 
shall  be  required,  before  commencing  such 
work,  to  execute  the  usual  penal  bond,  with 
good  and  sufficient  sureties,  with  the  addi- 
tional obligation  that  such  contractor  or 
contractors  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  with 
labor  and  materials  in  the  prosecution  of 
the  work  provided  for  in  such  contract;  and 
any  person,  company,  or  corporation  who 
has  furnished  labor  or  materials  used  in  tba 
construction  or  repair  of  any  public  building 
or  public  work,  and  payment  for  which  has 
not  been  made,  shall  have  the  right  to  in- 
tervene and  be  made  a  party  to  any  action 
instituted  by  the  United  States  on  the  bond 
of  the  contractor,  and  to  have  their  rights 
and  claims  adjudicated  in  such  action,  and 
judgment  rendered  thereon,  subject,  how- 
ever, to  the  priority  of  the  claim  and  judg- 
ment of  the  United  States.  If  the  full 
amount  of  the  liability  of  the  surety  on  said 
bond  is  insufficient  to  pay  the  full  amount 
of  eaid  claims  and  demands,  then,  after  pay- 
ing the  full  amount  due  the  United  States, 
the  remainder  shall  be  distributed  pro  rata 
among  said  interveners.  If  no  suit  should 
be  brought  by  the  United  States  within  six 
months  from  the  completion  and  final  set- 
tlement of  said  contract,  then  the  person  or 
persons  supplying  the  contractor  with  labor 
and  materials  shall,  upon  application  there- 
for, and  furnishing  affidavit  to  the  Depart- 
ment under  the  direction  of  which  said  work 
has  been  prosecuted,  that  labor  or  materials 
for  the  prosecution  of  such  work  has  been 
supplied  by  him  or  them,  and  payment  for 
which  has  not  been  made,  be  furnished  with 
a  certified  copy  of  said  contract  and  bond, 
upon  which  he  or  they  shall  have  a  right  of 
action,  and  shall  be  and  are  hereby  author- 
ized to  bring  suit  in  the  name  of  the  United 
States  m  the  circuit  court  of  the  United 
States  in  the  district  in  which  said  contract 
was  to  be  performed  and  executed,  irrespea. 
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Flaherty  while  that  act  ma  In  forae  and 
before  ita  amendment  The  legal  rights  of 
the  Struthen  Wells  Company  bad  become 
Tested  before  the  enactment  of  the  amend- 
ment. It  la  contended  on  the  part  of  the 
plaintiff  in  error  that  the  passage  of  the 
amendment  (February  24,  19061  made  it 
necessary  for  the  defendant  in  error  to  fol- 
low Its  provision*  when  it  commenced  this 
action  on  the  12th  of  April,  190S.  It  Is  ar- 
gued that  the  amendment  prescribes  the 
procedure  to  be  followed  by  materialmen  in 
enforcing  claims  against  a  surety  on  a  bond 
of  the  nature  of  the  one  in  suit;  that,  as 
amended,  the  law  prohibited  a  materialman 
::  from  commencing  any  action  in  any  district 
£  other  than  that  in  which  the  contract  was  to 
*  be  performed  (in  this  ease* the  Maryland 
district  of  the  fourth  circuit},  and  also  not 
until  after  the  complete  performance  of  the 
contract  for  the  performance  of  which  the 
bond  was  given,  and  until  the  expiration  of 
six  months  after  such  completion,  during 
which  time  the  United  States  alone  has  the 
right  to  commence  an  action.  The  plain- 
tiff in  error  Insists  that,  although  the  cause 
of  action  herein  arose  before  the  passage  of 
the  amendment,  the  action  itself  not  hav- 
ing been  commenced  until  after  that  time, 
all  the  provisions  of  the  amendment  regu- 
lating the  enforcement  of  such  cause  of  ac- 
tion apply  to  the  action  before  us,  as  they 
do  not  affect  the  cause  of  action  itself,  but 
only  the  method  of  enforcing  the  same.  In 
other  words,  it  is  contended  that  the  amend- 
ment is  to  have  retroactive  effect  in  all  mat- 
ters relative  to  procedure,  and  that,  as  so 
construed,  this  action  was  improperly 
brought  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  New  York, 
and  that  it  was  prematurely  brought  because 
it  does  not  appear  that  at  the  time  of  the 
t  of  this  action  the  contract 


had'been  completed,  or  that  six  months  had* 
expired  since  its  completion,  or  that  the 
United   States  had  not  itself  sued  on  the 

The  act  which  is  amended  consists  of  but 
one  material  section,  the  2d  section  provid- 
ing only  for  the  comparatively  unimportant 
matter  of  security  for  costs.  The  act  amend- 
ing the  section  also  consists  of  but  one  sec- 
tion. The  question  is  whether  the  amended 
act  applies  to  this  case. 

There  are  certain  principles  which  have 
been  adhered  to  with  great  strictness  by 
the  courts  in  relation  to  the  construction  of 
statutes,  as  to  whether  they  are  or  are  not 
retroactive  in  their  effect.  The  presump- 
tion Is  very  strong  that  a  statute  was  not 
meant  to  act  retrospectively,  and  it  ought 
never  to  receive  such  a  construction  if  it  is 
susceptible  of  any  other.  It  ought  not  to 
receive  such  a  construction  unless  the  words 
used  are  so  clear,  strong,  and  imperative 
that  no  other  meaning  can  be  annexed  to 
them,  or  unless  the  intention  of  the  legisla- 
ture cannot  be  otherwise  satisfied.  Dash  V. 
Van  Kleeck,  7  Johns.  499,  5  Am.  Dec.  291 ; 
Jackson  ex  dem.  Hicks  v.  Van  Zandt,  12 
Johns.  1S9;  United  States  v.  Heth,  3  Cranch, 
399,  414,  2  L.  ed.  479,  484;  Southwestern 
Coal  ft  Improv.  Co.  v.  HoBride,  185  U.  S. 
4S9,  603,  46  L.  ed.  1010,  1012,  22  Sup.  Ct 
Rep.  703;  United  States  v.  American  Sugar 
Ref.  Co.  202  U.  S.  683,  677,  SO  L.  ed.  1149, 
1162,  26  Sup.  Ct  Rep.  717. 

The  language  of  the  amended  act  is  pro- 
spective, as  it  provides  "that  hereafter  any 
person  or  persons  entering  into  a  formal 
contract  with  the  United  States,"  etc.  That 
language,  standing  alone,  would  leave  little 
doubt  as  to  the  intention  of  Congress  in  the 
matter  of  the  taking  effect  of  the  amend- 

It  is  urged,  however,  that  as  the  amend- 


tive  of  the  amount  in  controversy  in  such 
suit,  and  not  elsewhere,  for  his  or  their  use 
and  benefit,  against  said  contractor  and  his 
sureties,  and  to  prosecute  the  same  to  Anal 
judgment  and  execution:  Provided,  That 
where  suit  is  instituted  by  any  of  such  cred- 
itors on  the  bond  of  the  contractor  it  shall 
not  be  commenced  until  after  the  complete 
performance  of  said  contract  and  final  set- 
tlement thereof ;  and  shall  be  commenced 
within  one  year  after  the  performance  and 
final  settlement  of  said  contract,  ant1  not 
later:  And  provided  further,  That  where 
suit  is  so  instituted  by  a  creditor  or  by 
creditors,  only  one  action  shall  be  brought, 
and  any  creditor  may  file  his  claim  in  such 
action  and  be  made  party  thereto  within 
one  year  from  the  completion  of  tha  work 
under  said  contract,  and  not  later.  If  the 
recovery  on  the  bond  should  be  inadequate 
to  pay  the  amounts  found  due  to  all  of  laid 
creditors,  judgment  shall  be  given  to  each 


creditor  pro  rata  of  the  amount  of  the  re- 
covery. The  surety  on  said  bond  may  pay 
into  court,  for  distribution  among  said 
claimants  and  creditors,  the  full  amount  of 
the  sureties'  liability,  to  wit,  the  penalty 
named  in  the  bond,  less  any  amount  which 
said  surety  may  have  had  to  pay  to  the 
United  States  by  reason  of  the  execution  of 
said  bond,  and,  upon  so  doing,  the  surety 
will  be  relieved  from  further  liability:  Pro- 
vided further,  That  in  all  suits  instituted 
under  the  provisions  of  this  act  such  per- 
sonal notice  of  the  pendency  of  such  suits, 
informing  them  of  their  right  to  intervene, 
as  the  court  may  order,  shall  be  given  to  all 
known  creditors,  and,  in  addition  thereto, 
notice  of  publication  in  some  newspaper  of 
general  circulation,  published  in  the  state  or 
town  where  the  contract  is  being  performed, 
for  at  least  three  successive  weeks,  the  last 
publication  to  be  at  least  three  months  be- 
fore the  time  limited  therefor.' " 
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■ant  In  this  gsspset  but  reiterate*  the  lan- 
guage of  the  original  tot,  the  use  of  the 
word  "hereafter"  in  tbs  commencement  of 


it,  because  it  is   simply  In  this  particular 
re-enacting  the  law  as  it  already  stood. 

There  is  considerable  force  in  the  sugges- 
tion that  the  word  "hereafter"  1*  not  to  re- 
B  eeive   the   weight   which,   in   other  circum- 
h  stances,  it  ought  to  have.     The  question  is, 

•  however,  one'es  to  the  intention  of  Con 
greas,  and  when  we  come  to  look  at  the  pro- 
visions of  the  statute,  as  amended,  we  are 
convinced  that  Congress  did  not  Intend  that 
toe  amendment  should  apply  to  cases  where 
the  bond  had  already  been  executed,  the 
work  done,  the  respective  rights  of  the  par- 
ties settled,  and  the  cause  of  action  already 
in  existence.  If  Congress  had  intended  oth- 
erwise, we  think  it  would  have  still  further 
amended  the  original  act  by  providing  in 
plain  language  that  the  amendment  should 
apply  to  all  cases,  and  not  be  confined  to 
the  future. 

The  plaintiff  In  error  contends  that  where 
an  amendment  to  an  act  relates  only  to  pro- 
cedure, it  takes  effect  upon  causes  of  action 
existing  when  the  amendment  was  passed; 
and  hence  that  part  of  the  amendment  in 
question  applies  and  prevents  the  taking  of 
jurisdiction  by  the  circuit  court  for  the 
eastern  district  of  New  York.  It  Is  admit- 
ted by  the  plaintiff  in  error  that  the  act  Is 
not  oonflned  to  procedure,  but  deals  with 
substantive  rights  in  some  instances,  one  of 
which  ie  the  provision  granting  a  prefer- 
ence to  the  United  States  over  all  other 
creditors.  In  such  case  counsel  admits  that 
the  provision  must  be  construed  and  held 
to  apply  to  bonds  executed  subsequent  to 
the  enactment  of  the  statute,  and  to  such 
bonds  alone.  Under  the  statute  of  1894  no 
such  preference  could  be  obtained.  Amer- 
ican Surety  Co.  *.  Lawrence vi lie  Cement  Co. 
Sfl  Fed.  26;  United  States  v.  Heaton,  03  a 
C  A.  ISO,  128  Fed.  414, 

It  would  follow  necessarily  that,  if  the 
full  amount  of  the  liability  of  the  surety 
on  the  bond  were  insufficient  to  pay  all  the 
claims  and  demands,  the  provision  that, 
after  paying  the  full  amount  due  the  Unit- 
ed States,  the  remainder  only  should  be  dis- 
tributed pro  rata  among  the  interveners, 
would  also  be  a  substantive  amendment,  and 
not  one  of  procedure.  Hence  counsel  admits 
that  the  full  amount  which  may  be  due  the 
United  States  depends  upon  whether  the 
bond  was  executed  prior  or  subsequent  to 
0  the  amendment  of  the  statute;  that,  if  the 
£  bond  were  executed  prior  thereto,  the  gor- 

•  eminent  Is  only'entitled  to  its  pro  rata 
share,  while,  if  executed  subsequently,  the 
full  amount  of  its  claim,  regardless  of  the 


claims  of  the  other  creditors,  would  be  tha 
amount  due.  In  other  words,  these  provi- 
sions, contained  In  the  single  section  of  the 
act,  are  to  be  considered  as  prospective  only, 
and  as  applicable  to  bonds  executed  subse- 
quently to  the  passage  of  the  amendment. 

There  is  another  most  important  amend- 
ment, by  which  the  materialman's  right  to 
sue  is  suspended  until  after  the  completion 
of  the  work  and  final  settlement  and  for  six 
months  thereafter,  during  which  the  United 
States  can  alone  sue  upon  the  bond.  In- 
stead of  a  right  to  sue  at  once  upon  the 
nonpayment  of  his  claim,  he  is  precluded 
from  doing  so,  perhaps  for  years. 

Although  the  time  in  which  to  commence 
action  may  be  shortened  and  made  applica- 
ble to  causes  of  action  already  accrued,  pro- 
vided a  reasonable  time  is  left  In  which 
such  actions  may  be  commenced  (Terry  v. 
Anderson,  90  U.  S.  028,  24  L.  ed.  306;  Wil- 
son v.  Iseminger,  J8S  U.  S.  65,  40  L.  ed.  804, 
22  Sup.  Ct  Rep.  673 ) ,  yet  that  is  a  different 
principle  from  taking  away  absolutely  a 
present  right  to  sue  until  a  period  of  time, 
measured    possibly    by    years,    shall    have 

These  various  provisions  are  all  contained 
in  the  same  section  of  the  statute,  and  there 
is  not  much  of  it  left  to  be  made  retro- 
spective, as  matter  of  procedure,  after  these 
other  provisions  have  been  held  to  be  pro- 
spective only.  If  the  limitation  as  to  the 
district  in  which  the  suit  upon  the  bond 
could  be  brought  were  to  be  regarded  as  sim- 
ply matter  of  procedure  (which  we  do  not 
assert),  we  still  think  it  is  not  to  be  con- 
strued as  applying  retrospectively.  As  It 
is  only  a  question  of  intention  we  are  not 
prepared  to  hold  that  the  section  is  pro- 
spective in  its  operation  in  regard  to  all  its 
other  provisions,  but  retrospective  in  the  one 
instance,  as  to  the  district  in  which  the  suit 
is  to  be  commenced.  Even  nutters  of  pro- 
cedure are  not  necessarily  retrospective  in 
their  operation  In  a  statute,  and  we  see  no 
reason  for  holding  that  this  statute,  of  but^ 
one  section,  should  be  split  up  in  its  con-™ 
struction,  and  one*  portion  of  it  made  ap-> 
plicable  to  cases  already  existing  and  other 
portions  applicable  only  to  the  future.  We 
are  convinced  Congress  did  not  intend  such 
separation.  Viewing  the  whole  section,  we 
think  Congress  meant  that  only  in  future 
coses  should  the  provisions  of  the  amend- 
ment apply,  although  some  trifling  portion 
of  those  provisions  might  be  regarded,  tech- 
nically, as  in  the  nature  of  procedure.  It 
is  therefore  wiser  to  hold  the  entire  section 
governed  by  the  usual  rule  and  as  applying 
only  to  the  future. 

The  judgment  of  the  Circuit  Court  tt 
Appeals  was  right,  and  is  affirmed. 
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PANY OF  THE  UNITED  STATES  OF 
AMERICA,  Appt, 


KATIONAL  LIFE  INSURANCE  COM- 
PANY, D.  G.  Drake,  Fred  A.  Busse, 
Poetmsster,  Frank  L  Miller,  ui  A.  J, 
Fleidlioh. 


with      Pontofflcc 

Department. 

The  ruling  of  the  Poetoffice  Department, 
that  mail  addressed  to  the  "National  Life 
Insurance  Company"  at  Chicago,  Illinois, 
without  street  or  office  address,  be  delivered 
to  the  corporation  of  that  name,  and  not  to 
a  company  subsequently  incorporated,  with 
a  similar  name,  will  not  be  interfered  with 
i,  judging  from  past  experience,  the 


Aimed  March  0,  10,  1908.     Decided  i 
0,  1908. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeal!  for  the  Seventh  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  North- 
am  District  of  Dlinoia,  Eastern  Division, 
dismissing,  for  want  of  equity,  a  bill  to 
enjoin  the  delivery  of  mail  to  die  ad- 
dressee, on  the  ground  that  such  mail  was, 
in  fact.  Intended  for  the  complainant, 
though  not  addressed  to  it.     Affirmed. 

Statement  by  Mr.  Justice  Peckhsm: 
The  appellant  commenced  this  euit  In 
equity  against  the  defendants  on  the  loth 
vday  of  July,  1806,  In  the  circuit  court  of 
jjthe  United  States  for  the  northern  district 
•  of  niinoia,*eastarn  division,  for  the  purpose 
of  obtaining  an  injunction  against  the  cor- 
poration defendant,  restraining  It  and  its 
manager,  the  defendant  D.  0.  Drake,  at 
Chicago,  Illinois,  from  receiving,  and  the 
Chicago  postmaster  and  the  letter  carriers 
named  as  defendants  from  delivering,  mail 
matter  directed  to  "National  Life  Insur- 
ance Company,  Chicago,  Illinois,"  to  the 
company  so  designated,  on  the  ground  that, 
fat  fact,  such  mall  matter  was  intended  for 
the  complainant,  even  though  not  addressed 
to  it.  An  answer  of  the  corporation  defend- 
ant and  that  of  its  manager  was  duly  filed 
and  served,  to  which  the  complainant  filed 
a  replication.  After  a  hearing  it  was  ad- 
judged by  the  circuit  court  "that  the  defend- 
ant National  Life  Insurance  Company  is  en- 
titled to  have  delivered  to  it  such  mail  as 
stay  come  to  the  postofBee  at  Chicago  ad- 
dressed "National  life  Insurance  Company, 
Chicago,  Illinois,'  unless  such  mail  shall 
also  bear  the  street  number  of  the  office  of 


the  National  Life  Insurance  Company  of 
the  United  States  of  America,  or  shall  be  fat 
some  other  way  designated,  upon  the  exteri- 
or of  the  envelope  or  wrapper  containing 
such  mail  matter,  or  otherwise,  as  designed 
for  the  National  Life  Insurance  Company  of 
the  United  States  of  America,  and  not  for 
the  National  Life  Insurance  Company. 
Wherefore,  it  is  further  ordered,  adjudged, 
and  decreed  that  the  bill  of  complaint  herein, 
as  amended,  be  and  the  same  fs  dismissed  for 
want  of  equity."  This  judgment  was  af- 
firmed by  the  circuit  court  of  appeals. 

Upon  the  trial,  among  others,  the  follow- 
ing facts  were  agreed  upon: 

An  insurance  company  known  as  the  Na- 
tional Life  Insurance  Company  of  the  Unit- 
ed States  of  America  was  duly  incorporated 
by  special  act  of  Congress  in  the  year  1863. 
Its  chief  office  and  place  of  business  was,  by 
its  charter,  located  in  the  city  of  Washing- 
ton, District  of  Columbia.  The  corporation 
thereupon  entered  upon  the  life  insurance 
business  and  continued  to  transact  that  busi- 
ness and  to  seek  new  business  of  that  kind  »  ' 
until  1881.  3 

'The  company  was  duly  admitted  to  do* 
business  in  the  state  of  Illinois  on  or  about 
August  IB,  188B,  and  in  the  year  1874  it 
established  in  the  city  of  Chicago,  Illinois, 
what  is  denominated  its  principal  branch  of- 
fice, and  thereafter  continuously  transacted 
In  the  city  of  Chicago  nearly  all  of  the  busi- 
ness usually  transacted  at  the  home  office 
of  an  insurance  company. 

In  1681  the  company  ceased  to  solicit  or 
to  write  any  new  business,  and  such  omis- 
sion continued  until  1900,  and  during  that 
period  the  business  transacted  by  it  at  its 
principal  branch  office  in  Chicago  was  such 
as  was  Incident  to  the  care  and  preservation 
of  the  business  written  prior  to  1881.  Be- 
tween those  years  the  company  was  suffer- 
ing a  natural  liquidation,  its  outstanding 
policies  decreasing  from  5,066  In  number 
to  1,317,  while  it*  policies  in  Illinois  had 
decreased  from  394  to  100.  In  the  year  1900 
the  company  again  began  to  solicit  new 
business,  and  up  to  March,  1904,  transacted 
St  its  principal  branch  office  in  Chicago  all 
of  the  business  usually  transacted  at  the 
chief  or  national  office  of  an  insurance  com- 
pany. 

In  March,  1904,  the  complainant  was  in- 
corporated under  the  laws  of  the  state  of 
Illinois,  with  its  principal  office  and  place 
of  business  in  the  National  Life  building,  at 
158  La  Salle  street,  in  the  city  of  Chicago, 
and  the  complainant  forthwith  took  overall 
the  property  and  business  of  the  Washing- 
ton, District  of  Columbia,  corporation,  and 
continued  thereafter  to  transact  the  busi- 
ness theretofore  transacted  by  the  latter 
corporation.     Prior  to  this   time    (March, 
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1004)  the  Washington  company  had  taken 
over  the  biuiiMH  of  two  other  life  insurance 
companies  And  one  trust  company,  all  of 
which  had  become  merged  In  the  Washington 
company  when  the  complainant  took  over 
it*  business.  The  Washington  corporation 
■till  preserves  its  corporate  entity,  but  since 
March,  1804,  has  transacted  no  business  ex- 
cept such  ai  was  incident  to  carrying  out 
the  contracts  by  which  the  complainant  took 
over  its  property  and  business. 
o  The  average  number  of  pieces  of  malt  re- 
JJ  ceived  by  the  complainant  at  its  chief  office 
*  in  Chicago,  intended  for  it,  during  the  year 
1906  and  up  to  May  1,  1906,  waa  about  200 
per  day  for  each  business  day. 

The  defendant  F.  E.  Coyne  waa  the  post- 
master at  Chicago  up  to  the  8th  of  January, 
1906,  since  the  commencement  of  this  suit, 
and  on  that  date  Fred  A.  Bueae  waa  ap- 
pointed and  has  since  acted  as  such  post- 
master. The  other  individual  defendants 
are  the  mail  carriers  in  that  city  for  the 
territory  in  which  the  complainant's  place  of 
business  is  situated. 

The  corporation  defendant  was  organised 
and  Incorporated  by  an  act  of  the  legislature] 
of  Vermont  on  the  13th  day  of  November, 
1848,  under  the  name  of  "National  Life  In- 
surance Company  of  the  United  States."  By 
another  act  of  the  legislature,  approved  Oc- 
tober 7,  1858,  the  name  of  the  company  was 
changed  to  "National  Life  Insurance  Com- 
pany," and  since  that  time  its  name  has 
been  continuously  and  is  now  "National 
Life  Insurance  Company." 

The  company  was  duly  admitted  to  do 
business  in  the  state  of  Illinois  on  the  6th 
of  October,  1800,  and  has  done  business  in 
that  state  continuously  from  that  time  to 
the  present.  It  has  maintained  since  some 
time  prior  to  1868  a  branch  office  in  the  city 
of  Chicago,  and  has  done  business  continu- 
ously at  that  branch  office  alnce  ita  establish- 
ment up  to  the  present  time.  That  office 
since  March  1,  1895,  has  been  in  charge  of 
the  defendant  D,  O.  Drake,  as  ita  manager. 
During  the  period  from  1881  to  1900  the 
business  of  this  corporation  in  the  state  of 
Illinois  increased  from  190  policies  to  3,840 
policies.  It  has  in  all  more  than  70,000  pol- 
icy holders,  and  the  average  number  of  pieces 
of  mail  matter  received  by  it  and  D.  G. 
Drake,  its  manager,  at  the  office  of  the  com- 
pany, in  the  Marquette  building,  in  Chicago, 
and  intended  for  them,  or  one  of  them,  dur- 
ing the  year  1905,  and  up  to  May  1,  1900, 
waa  about  23  pieces  per  day  for  each  busi- 
ness day. 

There  had  been  received  tor  some  years 
prior  to  1905,  at  the  Chicago  postoffice,  nu- 
merous pieces  of  mail  matter  every  day, 
addressed  simply  "National  Life  Insurance 
Company,   Chicago,    Illinois."     During    the 


year  190B  the  average  numbar'of  such  pieces  * 
of  mall  matter  waa  about  five  per  day. 
Prior  to  the  18th  of  January,  1900,  sub- 
stantially all  such  mail  matter  thus  ad- 
dressed had  been  delivered  to  D.  O.  Drake, 
as  manager  for  the  defendant  National  Life 
Insurance  Company,  and  from  day  to  day 
Drake  opened  or  caused  to  he  opened  the 
pieces  of  mall  matter  thus  addressed,  and 
those  not  found  to  be  intended  for  the  com- 
pany defendant  would  be  marked  by  him 
"Not  for  National  Life  Insurance  Company," 
would  then  be  redeposited  In  the  United 
States  mail  and  subsequently  delivered  to 
the  National  Life  Insuranoe  Company  of  the 
United  States  of  America. 

The  complainant  was  dissatisfied  with  this 
condition  of  things,  and  contended  that  all 
the  mail  thus  addressed  should  be  delivered 
to  the  complainant.  Various  letters  passed 
upon  the  subject  between  the  complainant 
and  the  postmaster  at  Chicago,  and  the  man- 
ager of  the  defendant  corporation,  and  also 
the  authorities  of  the  Postofflce  Department, 
at  Washington.  For  the  purpose  of  settling 
the  question  it  was  suggested  from  Wash- 
ington that  the  postmaster  at  Chicago  should 
direct  a  representative  of  the  two  companies 
to  appear  at  his  office  daily  for  a  period  of 
ten  days  and  open  the  mall  in  the  presence 
of  an  employee  of  the  office,  designated  by 
the  postmaster,  and  that  a  record  should  be 
kept  of  the  mail  received,  and  the  propor- 
tion thereof  intended  for  each  company.  If 
it  then  appeared  that  a  great  majority  of 
the  mail  was  really  intended  for  the  com- 
plainant, delivery  should  be  made  to  that 
company.  On  the  other  hand,  if  the  conten- 
tion that  the  greater  part  of  the  mail  so  ad- 
dressed belonged  to  the  complainant  was  not 
supported  by  the  facts,  the  existing  condi- 
tions should  be  continued;  and  should  either 
party  decline  to  assent  to  these  conditions, 
delivery  should  then  be  made  to  the  other. 
The  defendant  corporation  did  not  agree  to 
this  examination  of  the  mail,  and  asked 
(January  17)  for  delay  for  further  com- 
munications; but  the  postmaster  at  Chicago, 
on  account  of  this  refusal,  and  also  acting 
under  advices  from  the  Postmaster  Gener-  „ 
al's  Department,  at  Washington,  directed,  JJ 
under  date'of  January  18,  1905,  that  there-  • 
after  the  mail  should,  until  otherwise  direct- 
ed, be  delivered  to  the  complainant.  Under 
this  order  the  mail  waa  so  delivered  from 
January  19,  1905,  until  July  12,  1905.  Dur- 
ing that  time  the  complainant  received  794 
letters  addressed  "National  Life  Insurance 
Company,  Chicago,  Illinois,"  and  of  that 
number  776  were  found  to  be  intended  for 
the  complainant  and  related  to  its  business ; 
2  letters  were  intended  for  the  defendant  and 
related  to  its  business;  and  the  remaining 
U  pieees  consisted  of  circular  letters  relat- 


,,  Google 


IXJf,      NATIONAL  U  IDE  00.  01  U.  8.  A.  T.  NATIONAL  L.  INS.  CO. 


MS- 


tag  to  bonds,  mortgages,  end  other  securities 
■ad  Investments,  advertising,  catalogues, 
and  statistics,  in  regard  to  which  it  was  im- 
possible to  tell  from  the  inspection  of  the 
envelope  and  contents  whether  they  were  In- 
tended for  the  complainant  or  the  defendant. 

On  the  21st  of  June,  IMS,  the  Postoffice 
Department  altered  lta  directions,  and  di- 
rected the  Chicago  postmaster  to  thereafter 
deliver  mail  addressed  "National  life  In- 
surance Company,  Chicago,  Illinois,"  to  the 
National  Life  Insurance  Company,  a  Ver- 
mont corporation,  at  its  offices  in  the  Mar- 
quette building,  Chicago,  Illinois. 

This  order  has  ever  since  been  obeyed  by 
the  Chicago  postmaster,  and  for  the  pur- 
pose of  obtaining  relief  therefrom  the  pres- 
ent suit  was  commenced. 

Messrs.  L.  A.  Stebbine  and  W.  H.  Bears 
for  appellant 

Mr.  Henry  Russell  Piatt  for  appellees. 

Mr.  Justice  Peckbam,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  record  shows  that  the  defendant  com- 
pany was  first  incorporated  in  Vermont  In 
,  1843  by  act  of  the  legislature,  under  the 
*  name  "National  Life  Insurance  Company  of 
'  the  United* States;"  but  in  185S  the  legis- 
lature of  that  state  altered  the  name  to 
"National  Life  Insurance  Company,"  and 
this  was  ten  years  prior  to  the  incorporation 
of  the  Washington,  District  of  Columbia, 
corporation.  The  defendant  company  baa, 
ever  since  that  time,  maintained  the  name 
given  it  in  1858,  and  it  was  in  use  by  it 
when,  in  1860,  it  was  admitted  to  do  busi- 
ness in  Illinois.  It  established  a  business 
office  in  Chicago  prior  to  1888,  and  has  since 
that  time  continuously  made  use  of  the 
mails  of  the  United  States,  under  its  oor- 

After  the  Washington  company  was  in- 
corporated, in  August,  1868,  it  was  admit- 
ted to  do  business  in  the  state  of  Illinois, 
but  it  was  not  until  1874  that  it  established 
fat  the  city  of  Chicago  what  it  denominated 
Its  principal  branch  office. 

The  defendant  company,  under  the  law 
of  Illinois,  places  on  its  signs  in  the  build- 
ing where  it  does  business  a  statement  that 
It  was  incorporated  in  Vermont,  but  its  cor- 
porate name  has  no  such  addition. 

Both  companies  being  engaged  in  the  life 
Insurance  business  in  various  states,  and, 
after  1874,  both  having  business  officers  in 
Chicago,  are  constantly  receiving  letters 
through  the  mails.  Large  numbers  of  them 
are  properly  addressed,  those  intended  for 
the  complainant  being  addressed  to  it  by  its 
own  name,  to  which  is  usually  added  the 
street  number  of  the  building  in  which  it 


has  its  office,  1M  La  Salle  street,  white 
those  intended  for  the  defendant  company 
are  addressed  to  it  by  name,  with  the  addi- 
tion of  Marquette  building,  where  its  office 
is,  or  they  are  addressed  to  D.  O.  Drake,  lta 
manager.  The  difficulty  has  arisen  over  let- 
ters which  were  simply  addressed  "National 
Life  Insurance  Company,  Chicago,  Illinois,'' 
and  these  have,  with  the  exception  of  a  brief 
time  between  January  and  July,  1905,  been 
delivered  to  the  defendant  company,  in  the 
Marquette  building.  After  they  have  been 
there  opened  such  of  them  as  have  been  in- 
tended for  the  complainant  have  been  re- 
turned to  the  postofflce  at  Chicago,  from 
which  they  have  been  then  delivered  to  the 
complainant.  A  very  large  proportion  of  ,. 
the  letters  thus  addressed  have  proved,  up-  ™ 
on'being  opened,  to  hare  been  intended  for  * 
the  complainant.  The  letters  that  are  ad- 
dressed to  the  defendant  by  its  corporate 
name  cannot  be  known  to  have  been  intended 
for  the  complainant  until  they  have  been 
opened.  In  other  words,  there  is  nothing  on 
the  outside  of  the  letters  from  which  it  could 
be  determined  that  they  were  not  intended 
for  the  company  to  which  they  were  ad- 
dressed by  its  corporate  name,  but  for  the 
complainant.  Some  of  the  letters  thus  ad- 
dressed have  been,  in  fact,  intended  for  the 
defendant  company,  although  a  very  small 
proportion  of  them. 

As  the  defendant  company  used  its  name 
long  prior  to  the  adoption  of  a  somewhat 
similar  name  by  the  complainant,  it  is  ap- 
parent that  the  confusion  which  has  arisen 
therefrom  in  regard  to  the  mail  delivered  at 
Chicago  is  not  at  all  the  fault  of  the  defend* 
ant  company.  The  whole  claim  of  the  com* 
plainant  rests  upon  the  averment  that  a 
very  large  majority  of  the  letters  that  are 
addressed  to  the  defendant  company  by  its 
own  name  alone  are  in  reality  intended  for 
the  complainant.  This  fact  does  not  clothe 
the  complainant  with  the  legal  right  to  in- 
sist that  the  Chicago  postmaster  shall  be 
directed  to  deliver  all  mail  of  the  character 
in  question  to  a  corporation  other  than  that 
to  which  the  mail  is  addressed.  It  is  a  mat- 
ter of  confusion  arising  from  a  similarity  of 
names,  wherein  the  greater  proportion  of 
the  total  amount  of  the  mail  thus  addressed 
belongs  to  the  complainant,  although  not  ad- ' 
dressed  to  it,  and  yet  some  portion  of  the 
mail  thus  addressed  actually  belongs  to  the 
company  to  which  the  mail  Is  in  fact  ad- 
dressed. There  are  no  means  of  discovering 
to  which  company  the  letters  belong  short  of 
opening  them.  The  complainant,  by  adopt* 
ing  greater  caution  in  the  matter  of  direc- 
tions to  its  correspondents  as  to  the  proper 
address,  might  probably  be  able  to  secure 
more  correctness  in  the  direction  of  letters 
intended  for  it. 
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To  the  endeavor  to  discharge  itn  duty  the 
Department  has  provided,  in  paragraph  4  of 
a  I  045  of  it*  Postal  Laws  and  Regulations  of 
5  1002,  tbe  following  general  regulation: 

*  *  "Attempts  to  secure  the  mail  of  an  estab- 
lished house,  Ann,  or  corporation  through 
the  adoption  of  a  similar  name  should  not 
be  recognized.  Where  disputes  arise  be- 
tween individuals,  firms,  or  corporations  as 
to  tbe  use  of  a  name  or  designation,  mat- 
ter addressed  to  a  street,  number,  or  build- 
ing should  be  delivered  according  to  such 
address.  When  not  so  addressed  the  mail 
will  be  delivered  to  the  firm  or  corporation 
which  first  adopted  the  name  of  the  address 
at  that  place." 

The  Poetoffice  Department  made  a  special 
order  herein,  following  substantially  that 
rule.  The  appeal  made  by  the  complainant 
to  the  Department  was  really  nothing  but  an 
appeal  to  its  discretion;  complainant  could 
only  have  asked  for  the  order  because,  upon 
the  whole,  it  was  thought  but  fair  and  equi- 
table that  tbe  corporation  for  which,  in  a 
great  majority  of  cases,  the  letters  were 
probably  intended,  should  have  them,  al- 
though letters  so  addressed  wen,  in  a  num- 
ber of  cases.  Intended  for  the  corporation 
named  on  them.  The  court  is  now  asked,  in 
effect,  to  review  and  reverse  that  order,  not 
because  the  complainant  has  a  legal  right  to 
the  delivery  of  all  these  letters,  but  only 
because,  judging  from  the  past,  the  numbers 
intended  for  complainant  are  many  mors 
than  those  intended  for  defendant,  even 
though  all  are  addressed  to  the  latter.  The 
court  is  therefore  aaked  to  judge  by  the  ex- 
perience of  the  past,  although  in  making 
the  order  asked  for  it  inevitably  directs  the 
delivery  of  some  letters  to  the  wrong  party, 
and  in  opposition  to  the  address  upon 
the  letters.  Assuming  that  the  court 
la  some  cases  has  the  power  to,  in  effect, 
review  the  determination  of  tbe  Department, 
we  do  not  think  this  is  an  occasion  for  its 
exercise.  The  complainant  is  really  appeal- 
ing from  the  discretion  of  the  Department  to 
the  discretion  of  the  court,  and  the  complain- 
ant has  no  clear  legal  right  to  obtain  the 
order  sought.  See  Bates  &  O.  Co.  v.  Payne, 
194  V.  8.  100-108,  48  L.  ed,  884,  806,  14 
Sup.  Ct  Rep.  COS. 

A  court  Id  such  ease  ought  not  to  inter- 
fere In  the  administration  of  a  great  De- 
m  partment  like  that  of  the  Poetoffice  by  an  in- 
£  Junction  which  directs  the  Department  how 

*  to  conduet*tiie  business  thereof,  where  tbe 
party  asking  for  the  injunction  has  no  clear 
right  to  it. 

This  ease  has  nothing  in  common  with 
American  School  of  Magnetic  Healing  v. 
MeAnnuIty,  187  U.  S.  04,  47  I*  ed.  00,  23 
Sup.  Ct,  Bap.  33.  There  the  Postoffice  De- 
partment was  assuming  to  act  under  a  atet- 

•■d.  Note.— For  cases  In  point  sss  Oent  Dl* 


ute  giving  It  the  power  to  refuse  to  deliver 
mail  matter  to  an  individual  guilty  of  fraud 
in  his  business,  and  this  court  held  that  the 
case  made  did  not  show  that  the  plaintiff  in 
error  had  been  guilty  of  any  conduct  that 
could  be  held  to  be  a  fraud  under  the  stat- 
ute under  which  the  Poetoffice  Department 
was  acting.  The  Department  was,  therefore, 
without  Jurisdiction  to  make  the  order, 
which  was  reversed  in  this  court. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals must  be  affirmed. 


(M»  U.  8.  3!«> 

ALLEMANNIA  FIRE  DJSURANCB  COM- 
PANY OF  PITT8BURQ,  PENNSYLVA- 
NIA, PUT.  In  Krr, 

FIREMEN'S  INSURANCE  COMPANY  OP 
BALTIMORE,  TO  THE  USE  AND  BEN- 
EFIT OF  FRANCIS  E.  S.  WOLFE,  Re- 


Reinsurance— necessity  of  payment  of 
loss  by  reinsured. 

1.  The  reinsured,  under  a  compact  of  re- 
insurance, is  not  bound  to  pay  the  loss  be- 
fore enforcing  Its  claim  against  the  rein- 
surer because  such  compact  provides  that 
losses,  if  any,  shall  be  payable  pro  rata 
with,  in  the  same  manner,  and  upon  the* 
same  terms  and  conditions  as  paid  by  the 
reinsured  under  the  contracts  reinsured; 
and  that,  in  no  event,  shall  the  reinsurer  be 
liable  for  an  amount  in  excess  of  a  ratable 
proportion  of  the  sum  actually  paid  to  the 
insured  by  the  reinsured  under  the  original 
contracts  of  insurance,  after  deducting 
therefrom  any  and  all  liability  of  other  re- 
insurers." 

Reinsurance  —  necessity  of  payment  of 
lose  by  reinsured. 

2.  Payment  of  the  loss  to  the  original  in- 
sured is  not  made  a  prerequisite  to  a  re- 
covery by  the  reinsured  on  a  contract  of 
reinsurance,  because  tbe  compact  provides 
that  the  reinsured  shall  forward  to  tbe  re- 
insurer a  statement  of  tbe  date  and  prob- 
able amount  of  loss  or  damage,  and,  after 
having  adjusted,  accepted  proofs  of,  or 
paid  such  loss  or  damage,  shall  forward 
the  proofs  and  a  copy  of  the  original  re- 
ceipt taken  upon  the  payment  of  such  loss." 


[No.  180.J 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  In  favor  of 
plaintiff,  In  an  action  on  a  policy  of  rsinsnr- 


See  same  ease  below,  88  App,  D.  a  838. 
voL  a,  Innranos,  I  1HL 
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«     Statement  by  Mr.  Justice  Peckbara: 

•  *  This  action  was  brought  by  plaintiff,  who 
is  the  defendant  in  error,  in  the  supreme 
court  of  the  District  of  Columbia,  for  the 
purpose  of  recovering  in  amount  alleged  to 
be  due  the  plaintiff  from  the  defendant 
(plaintiff  in  error)  on  a  policy  of  reinsur- 
ance. The  plaintiff  obtained  Judgment  in 
the  trial  court,  which  was  affirmed  in  the 
court  of  appeals  of  the  District 

The  plaintiff  had  originally  insured  the 
property  which  waa  destroyed,  and  had, 
prior  to  the  lose,  reinsured  a  proportion  of 
the  original  insurance  with  the  defendant 
company.  After  such  reinsurance  the  plain- 
tiff suffered  heavy  leases  by  reason  of  the 
gnat  fire  in  the  city  of  Baltimore  in  the 
month  of  February,  1004,  for  which  losses 
It  became  liable,  and  was  rendered  thereby 
insolvent,  and  is  unable  to  pay  the  same, 
unless  the  plaintiff  Is  able  to  collect  the 
amount  due  it  from  the  defendant  by  virtue 
of  Its  reinsurance  policies,  and  from  other 
corporate  fire  insurance  companies  with 
which  plaintiff  had  contracts  of  reinsurance. 
By  reason  of  the  insolvency  of  the  corpora- 
tion a  receiver  was  appointed  by  a  decree  of 
the  circuit  court  of  Baltimore  oily,  prior  to 
the  commencement  of  this  action. 

Upon  the  trial  the  plaintiff  proved  a  cause 
of  action  against  the  defendant,  unless  the 
facts,  which  it  also  proved,  that  it  bad  be- 
come insolvent  by  reason  of  the  losses  sus- 
tained by  it  incident  to  the  Baltimore  fire 
in  1904,  and  that  a  receiver  bad  been  ap- 
pointed for  it  by  the  court  in  Maryland,  and 
that  the  receiver  bad  paid  to  its  creditors, 
after  this  suit  was  brought,  but  66  per  cent 
of  the  amount  of  its  liability,  amounted  to 
a  defense. 

The  contract  between  the  plaintiff  and  de- 
fendant was  described  therein  aa  a  "rein- 
surance compact,"  and  In  it  the  defendant 
agreed  to  "reinsure  the  Firemen's  Insurance 
Company"  in  the  amounts  and  manner 
therein  stated. 

There  were  contained  in  the  compact,  and 
forming  part  thereof,  the  following  subdi- 
visions: 
9     "10.  Upon  receiving  notice  of  any  loss  or 

•  claim  under  any 'contract  hereunder  rein- 
sured, the  said  reinsured  company  shall 
promptly  advise  the  said  Allemannia  Fire 
Insurance  Company,  at  Pittsburg,  Pennsyl- 
vania, of  the  same,  and  of  the  date  and 
probable  amount  of  lose  or  damage,  and 
after  said  reinsured  company  shall  have  ad- 
Justed,  accepted  proofs  of,  or  paid  such  loss 
or  damage,  it  shall  forward  to  the  said  Alle- 
mannia Fire  Insurance  Company,  at  Pitts- 
burg, Pennsylvania,  a  proof  of  its  loss  and 
claim  against  this  company,  upon  blanks 
furnished  for  that  purpose  by  said  Firemen's 
Insurance  Company,  together  with  a  copy  of 

MB.  0^-55. 


the  original  proofs  and  claim  under  Its 
contract  reinsured,  and  a  copy  of 
the  original  receipt  taken  upon  the  payment 
of  such  lose;  and,  upon  request,  shall  exhib- 
it and  permit  copies  to  be  made  of  all  other 
papers  connected  therewith,  which  may  be  in 


[try  under  this  compact,  un- 
less otherwise  provided  In  this  compact,  shall 
be  subject  to  the  same  conditions,  stipula- 
tions, risks,  and  valuation  as  may  be  as- 
sumed by  the  said  reinsured  company  under 
its  original  contract*  hereunder  reinsured, 
and  losses.  If  any,  shall  be  payable  pro  rots) 
with,  in  tits  same  manner,  and  Upon  the 
same  terms  and  conditions,  as  paid  by  ths 
said  reinsured  company  under  its  contracts 
hereunder  reinsured;  and  In  no  event  shall 
this  company  be  liable  for  an  amount  in  ex- 
cess of  a  ratable  proportion  of  the  sum  ac- 
tually paid  to  ths  assured  or  reinsured  by 
the  said  reinsured  company  under  its  origi- 
nal contracts  hereunder  reinsured,  after  de- 
ducting therefrom  any  and  all  liability  of 
other  reinsurers  of  said  contracts  or  any 
part  thereof." 

The  defendant  gave  no  evidence,  but  re- 
quested the  court  to  Instruct  the  Jury  aa 
follows: 

"No.  2.  The  jury  an  instructed  that  proof 
of  mere  liability  on  the  part  of  the 
plaintiff  under  the  original  contracts  or 
policies  involved  in  this  suit  Is  not  sufficient 
to  entitle  It  to  a  verdict  against  the  defend- 
ant; and  the  Jury  are  therefore  further  In- 
structed that  they  must  return  a  verdict  in 
favor  of  the  defendant,  unless  they  shall 
find  from  the  evidence  that  the  plaintiff  has  3 
actually  paid  the  whole  or  some'part  of  one  ? 
or  more  of  the  claims  against  it,  enumerated 
in  the  schedule  annexed  to  the  contract  of 
reinsurance  here  sued  upon. 

"No.  8.  The  jury  are  instructed  that.  If 
they  find  for  ths  plaintiff,  their  verdict  must 
not  be  for  an  amount  in  excess  of  a  ratabla 
proportion  of  the  various  sums  actually  paid 
by  it  to  its  policy  holders  under  the  original 
contracts  or  policies  enumerated  in  the 
schedule  attached  to  the  declaration  filed 

These  instructions  were  refused  and  ths 
refusal  duly  excepted  to.  Thereupon  the 
jury,  under  Instructions,  returned  a  verdict 
in  favor  of  the  plaintiff  for  $12,613.24,  being 
the  amount  which  it  was  conceded  was  duo 
under  the  reinsurance  compact,  provided  the 
fact  of  insolvency  and  nonpayment  by  the 
reinsured  did  not  constitute  a  defense. 

Messrs.  H.  Presoott  Gatley,  Andrew 
Y.  Bradley,  and  Charles  IL  Bradley  for 
plaintiff  in  e 


.Google 


28  SUPREME  OOUET  REPORTER. 


Oor.  ' 


WaJIU   BUeklatone  for   defendant   in  er- 
MMT. 

S 

*  Mr.  Justine  Peckhani,  after  making  the 
foregoing  statement,  delivered  the  opi 

„  of  the  court: 

Jj      The  only  question  before  the  court  la  as 

*  to  the  construction 'of  the  language  of  the 
reinsurance  compact  The  term  "reinsur- 
ance" has  a  well-known  meaning.  That  kind 
of  a  contract  has  been  in  force  in  the  com- 
mercial world  for  a  long  number  of  years, 
and  it  is  entirely  different  from  what  is 
termed  "doable  insurance,"  i.  e.,  an  insur- 
ance of  the  same  interest.  The  contract  Is 
one  of  indemnity  to  the  person  or  corpora- 
tion reinsured,  and  it  binds  the  reinsurer 
to  pay  to  the  reinsured  the  whole  loss  sus- 
tained in  respect  to  the  subject  of  the  Insur- 
ance to  the  extent  to  which  he  is  reinsured.. 
It  is  not  necessary  that  the  reinsured  should 
first  pay  the  loss  to  the  party  first  insured 
before  proceeding  against  the  reinsurer  upon 
his  contract.  The  liability  of  the  latter  is 
not  affected  by  the  insolvency  of  the  insured 
or  by  its  inability  to  fulfil  its  own  contract 
with  the  original  insured.  The  claim  of  the 
reinsured  rests  upon  its  liability  to  pay  its 
loss  to  the  original  insured,  and  is  not  based 
upon  the  greater  or  less  ability  to  pay  by  the 
reinsured.  If  the  reinsured  commenced  his 
action  against  the  reinsurer  before  he  had 
himself  paid  the  loss,  the  reinsured  took  up- 
on himself  the  burden  of  making  out  his 
claim  with  the  same  precision  that  the  first 
insured  would  be  required  to  do  in  an  action 
against  him.  But  there  is  no  authority  for 
saying  that  he  must  pay  the  loss  before  en- 
forcing his  claim  against  the  reinsurer. 
These  propositions  are  adverted  to  and  en- 
forced in  Home  v.  Mutual  Safety  Ins.  Co. 
1  Sandf.  137,  where  the  authorities  upon  the 
subject  are  gathered  and  renewed  at  some 
length.  The  case  itself  was  subsequently 
affirmed  in  the  court  of  appeals  In  2  N.  Y. 
ESS.  See  also  Blackstone  v.  Alemaimla  F. 
Ins.  Co.  66  N.  Y.  104.  The  same  doctrine  is 
held  in  Consolidated  Real  Estate  *  F.  Ins. 
Co.  v.  Cashow,  41  Md.  69. 

Counsel  for  plaintiff  in  error  frankly  eon- 
cedes    that    the    legal    propositions    above 
stated  are  correct,  and,  unless  there  is  some- 
thing in  the  special  provisions  of  this  rein- 
surance contract  which  changes  the  ordinary 
rule  on  that  subject,  the  judgment  herein 
M  must  be  affirmed.    Reference  is  made  to  the 
N  eleventh  subdivision  of  the  policy  In  ques- 
*  tion.    Under  the  language  of*that  clause  the 
plaintiff  In  error  contends  that  the  general 
rule  is  altered,  and  that  unless  the  reinsured 
has  paid  over  the  money  on  account  of  the 
loss,  to  the  original  insured,  the  reinsurer 
la  not  bound  to  pay  under  this  particular  j 
reinsurance.    Language    some- 


what like  that  used  la  the  eleventh  subdi- 
vision has  bean  construed  In  other  case*.  In 
Blackstone  v.  Alemannia  F.  Ins.  Co,  supra, 
the  language  used  was  "loss.  If  any,  payabhi 
pro  rata,  and  at  the  same  time  with  the  re- 
insured." The  court  of  appeals  of  New  York 
held  that  the  first  part  of  the  clause  relieved 
the  defendant  from  paying  the  full  amount 
of  the  loss,  and  made  it  liable  only  for  Its 
pro  raio  share,  so  that,  the  defendant's  re- 
insurance being  for  half  the  loss,  the  defend- 
ant was  only  held  liable  to  pay  half  the  loss. 
Continuing,  the  court  said:  "In  regard  to 
the  latter  branch  of  the  clause  in  question, 
which  says  that  the  loss  la  payable  'at  the 
same  time  with  the  reinsured,'  it  is  not  pos- 
sible to  conclude  from  it  that  actual  pay- 
ment by  the  reinsured  is,  in  fact,  to  precede 
or  to  accompany  payment  by  the  reinsurer. 
It  looks  to  the  time  of  payability,  and  not 
to  the  fact  of  payment.  It  has  its  operation 
in  fixing  the  same  period  for  the  duty  of  pay- 
ment by  the  reinsurer  aa  was  fixed  for  pay- 
ment by  the  reinsured.  To  give  to  it  the 
construction  contended  for  by  the  defendant 
would,  in  substance,  subvert  the  whole  eon- 
tract  of  reinsurance  as  hitherto  understood 
in  this  state." 

In  Ex  part*  Norwood,  3  Bias.  604,  Fed. 
Cas.  No.  10,364,  a  clause  In  the  reinsur- 
ance policy  stated  that  "loss,  if  any,  pay- 
able at  the  same  time  and  pro  rata  with  the 
insured;"  and  ft  was  held  that  such  lan- 
guage simply  gives  to  the  company  the  bene- 
fit of  any  defense,  deduction,  or  equity  which 
the  first  Insurer  may  have,  making  the  lia- 
bility of  the  reinsurer  the  same  aa  the  orig- 
inal insurer.  It  does  not  limit  such  liabil- 
ity to  what  the  original  insurer  may  have 
paid  or  be  able  to  pay.  Speaking  of  this 
clause.  Judge  Blodgett  said: 

'The  reinsuring  company  is  to  have  the 
benefit  of  any  deduction  by  reason  of  other n 
insurance  or  salvage,  that  the  •original  com-? 
pany  would  have,  and  also  to  have  the  bene- 
fit of  any  time  for  delay  or  examination 
which  the  original  company  might  claim,  to 
that  the  liability  of  the  reinsuring  company 
shall  be  coextensive  only  with  the  liability, 
and  not  with  the  ability,  so  to  speak,  of  the 
original  company. 

"The  original  company  may  have  rein- 
sured for  the  purpose  for  which  reinsurance 

usually,  if  not  universally,  accomplished, 

for  the  purpose  of  supplying  itself  with  a 
fund  with  which  to  meet  its  obligations.  It 
may  have  placed  its  own  funds  entirely  out 
its  control;  it  may  have  divided  its  cap- 
ital among  its  stockholders;  and  may  de- 
pend solely  upon  the  reinsurance  to  make 
good  Its  liability  to  policy  holders. 

"The  intention  of  this  clause  was  to  make 
the    reinsuring    company's    liability    anssv 
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tensive,  and  only  coextensive,  with  the  lia- 
bility of  the  original  insurance  company. 

"For  instance,  suppose  an  inauranee  com- 
pany in  the  city  of  Chicago  wishes  to  go  out 
of  business.  It  has  money  enough  to  re- 
insure all  ita  risks,  and  does  so,  and  goes 
out  of  the  Insurance  business.  That  com- 
pany does  not  keep  a  fund  on  hand  any 
longer  for  the  purpose  of  meeting  tosses  as 
they  fall  in,  but  depends  upon  its  relnsur- 

"Now,  It  is  to  my  mind  absurd  to  say. 
If  a  loss  occurs  on  one  of  those  reinsured 
policies,  that  the  company  primarily  liable 
Is  to  have  its  claim  against  the  reinsuring 
eompany  limited  by  its  ability  to  meet  its 
obligations  to  Its  original  policy  holders. 
The  very  object  of  m»Ltlng  the  policy  of  re- 
insurance was  to  place  tbe  company  in  funds 
with  which  to  make  its  policy  holders  whole, 
and  that  is  defeated  if  the  construction 
which  is  insisted  upon  by  the  assignee  in  this 
ease  is  the  true  one. 

"The  fair,  liberal  construction,  it  seems 

to  me,  of  this  clause,  and  the  salutary  one, 

is  to  assume  that  the  true  intent  of  it— the 

Judicial  meaning — is  that  the  liability  of  the 

reinsurance  company  is  to  be  no  greater  than 

that  of  tbe  original  eompany;  that  they  are 

not  to  be  compelled  to  pay  any  faster  than 

—  the  original  company  would  be  compelled  to 

Spay;  that  they  are  to  have  the  benefit  of  any 

"defense  which  the  original  company 'would 

have    had.    Any    deduction — any    equity — 

which  tbe  original  company  would  have  had 

against  the  original  insured  is  to  inure  to 

the  benefit  of  the  reinsuring  company. 

"I  am  of  opinion  that  the  Republic  is  lia- 
ble on  these  policies  to  the  extent  of  the  ad- 
justed losses,  even  if  the  Lorillard  had  not 
paid  a  cent." 

In  Cashau  v.  Northwestern  Nat.  Ins.  Co.  5 
Bits.  470,  Fed.  Caa.  No.  2,499,  in  the  rein- 
surance policy  there  was  a  clause  that  the 
reinsurer  shall  "pay  prorata  at  and  in  the 
same  time  and  manner  as  the  reinsured."  It 
was  held  that  the  reinsurer  was  to  have  all  the 
advantages  of  the  time  and  manner  of  pay- 
ment specified  in  tbe  policy  of  the  reinsured, 
but  that  it  had  no  reference  to  the  insol- 
vency of  the  reinsured.  The  court  In  that 
case  said: 

"The  Insolvency  of  the  original  insurer  Is 
no  defense,  in  whole  or  in  part,  to  a  suit 
against  the  reinsurer.  It  is  claimed  on  the 
part  of  the  defendant  that  the  condition  in 
its  policy  is  an  exception  to  this  position  of 
the  law.  .  .  .  The  condition  In  that  pol- 
icy that,  'in  case  of  loss  the  company  shall 
pay  pro  rata  at  and  in  the  same  time  and 
manner  as  the  reinsured,'  cannot  mean  that, 
In  case  of  the  insolvency  of  the  Fulton  com- 
pany, the  defendant  shall  only  be  obliged  to 
pay  the  pro  rata  of  the  dividends  of  the  as- 


sets of  said  eompany,  upon  the  claim  of  tbe 
first  insured.  It  cannot  have  such  applica- 
tion. Tbm  condition  means  that  the  defend- 
ant shall  pay  at  and  in  tbe  same  time  and 
manner  as  the  reinsured  eompany  shall  pay 
or  be  bound  to  pay  according  to  Its  policy, 
and  that  the  defendant  shall  have  all  the 
advantages  of  the  time  and  manner  of  pay- 
ment specified  In  the  policy  of  the  Fulton 
company, — otherwise  the  defendant's  policy 
would  not  be  the  contract  of  indemnity  in- 
tended, and  endless  litigation  might  ensue." 

Bearing  In  mind  what  the  contract  of  re- 
insurance, pure  and  simple,  means,  and  how 
these  contracts  have  been  enforced  in  the 
past  when  some  special  language  has  been 
introduced  In  regard  to  the  payment  under 
a  reinsurance  policy,  the  question  arises 
whether,  by  the  use  of  the  language  of  tha_ 
eleventh  subdivision,  the  contract  of  relnsur-  g 
anee,  while  stilPbearing  that  name,  has  been* 
so  changed  as  to  deprive  it  of  its  chief  value. 
As  Is  stated  by  Judge  Johnson,  In  regard  to 
the  language  used  in  58  N.  Y.,  supra,  to  give 
this  language  this  construction  will,  in  sub- 
stance, subvert  tbe  whole  contract  of  rein- 
surance as  hitherto  understood.  We  agree 
with  the  court  below,  that  the  language  of 
the  eleventh  subdivision,  taken  in  connec- 
tion with  the  fact  that  It  is  used  in  a  contract 
designated  by  the  parties  as  one  of  reinsur- 
ance, means  that  the  reinsuring  company 
shall  not  pay  more  than  its  ratable  propor- 
tion of  the  actual  liability  payable  on  the 
part  of  the  reinsured,  after  deducting  all  lia- 
bility of  other  reinsurers. 

To  hold  otherwise  Is  to  utterly  subvert  the 
original  meaning  of  the  term  "reinsurance,'* 
and  to  deprive  tbe  contract  of  its  chief  value. 
The  losses  are  to  be  payable  pro  rata  with, 
in  the  same  manner,  and  upon  the  same 
terms  and  conditions  as  paid  by  tbe  rein- 
sured company  under  Its  contracts.  This 
means  that  such  losses,  payable  pro  rata,  are 
to  be  paid  upon  tbe  same  condition  as  are 
the  losses  of  the  insurer  payable  under  Its 
contract.  And  tbe  liability  of  the  reinsurer 
shall  not  be  in  excess  of  the  liability  of  the 
insurer  under  its  original  contracts,  after  de- 
ducting therefrom  any  and  all  liability  of 
other  reinsurers  of  the  contract  of  the  in- 
surer or  of  any  part  thereof.  It  la  the  rata- 
ble proportion  for  which  the  other  reinsurers 
are  liable,  that  provision  Is  made  for  deduct- 
ing, and  the  liability  of  the  insurer  means 
such  liability  after  that  deduction,  and  does 
not  mean  there  must  be  an  actual  payment 
of  such  liability  by  the  insurer  before  It  can 
have  any  benefit  of  the  contract  of  reinsur- 
ance which  is  made  with  defendant. 

Subdivision  10  of  the  contract  does  not  re- 
sult in  any  different  conclusion. 

This  subdivision  does  not  and  cannot  mean 
that  there  is  to  be  no  liability  unless  the  i*> 
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Insured  should  pay  the  lot*  sustained.  Tlie 
reinsured  company  under  it*  provisions  is 
bound  to  forward  to  the  reinsuring  company 
a  statement  of  the  date  and  the  probable 
.  amount  of  lose  or  damage,  and  it  la  pro- 
g  Tided  that  after  the  reinsured  company  shall 
>  have  adjusted,  accepted*  proofs  of,  or  paid 
such  loss  ordamage.it  shall  forward  the  proof 
of  its  loss  and  claim  and  a  copy  of  the  receipt 
taken  for  payment.  It  means  that  if  the 
loss  or  claim  has  been  in  fact  paid,  then  a 
copy  of  the  receipt  ia  to  be  sent;  bat  It  does 
not  mean  that  there  must  be  payment  be- 
fore any  liability  on  the  part  of  the  reinsur- 
ing company  exists. 

We  do  not  think  that  the  language  of 
these  two  subdivisions  was  intended  to  en- 
tirely nullify  and  tear  up  by  the  roots  the 
construction  given  to  the  contract  of  rein- 
surance for  so  many  years  throughout  the 
eiviliied  world  and  upon  which  its  chief 
value  ia  baaed.  The  nature  of  the  contract 
la  accurately  described  in  its  commencement. 
It  to  described  as  a  "compact  of  reinsur- 
ance;" and  there  has  been  no  doubt  as  to  the 
meaning  of  such  contract  for  the  last  two 
centuries.  The  judgment  of  the  Court  of 
Appeals  ia  right,  and  to  affirmed. 

(»»  U.  S.  283) 

JUAN  B.  GARZOT  and  Faustino  B. 
Fuertes,  Copartners  under  the  firm  name 
of  Garzot  ft  Fuertes,  Appts., 

HABiA  BIOS  DE  RUBIO.     (No.  141.) 


HABIA  BIOS  DE  RUBIO.     (No.  142.) 

VICTOR  BUBSET,  Petronila  Patricia  Rios, 

Slned  by  her  husband,  Francisco  Noya; 
tan  R.  Gsrsot  and  Faustino  R.  Fuertes, 
Copartners  under  the  firm  name  of  Gar- 
cot  ft  Fuertes;  Catalina  Romaguera,  et 
al.,  Appts. 


MARIA  BIOS  DE  RUBIO.    (No,  804.) 
Appeal  — from     Porto     Rico     dlatrk 
court  —  review  ol  facta. 

1.  Only  matters  of  law  can  be  considered 
by  the  Federal  Supremo  Court  on  the  ap- 
peal authorised  by  the  act  of  April  12, 
1900  (31  Stat,  at  I..  85,  chap.  191),  1  35, 
to  be  taken  from  the  district  court  of  the 
United  States  for  the  district  of  Porto  Rico 
in  the  same  manner  and  under  the  same 
regulations  as  from  the  supreme  courts  of 
the  territories. 
Parties-— necessary  defendants. 

2.  The  mother's  estate  and  her  children 
by  a  second  marriage  are  necessary  par- 
ties defendant  to  a  bill  which  seeks  to  set 
aside  for  fraud  a  family  settlement  made 
between  the  mother  and  the  children  of  the 
Ant  marriage,   to   annul   the   title   which 
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apparently  flowed  therefrom,  to  avoid  col- 
laterally decrees  of  the  Porto  Rican  courts 
concerning  the  same,  and  to  set  aside,  as 
simulated  and  fraudulent,  the  sales  made 
in  virtue  of  the  title  apparently  vested  by 
the  settlement,  where  such  bill,  though  al- 
leging that  the  property  transferred  to  the 
mother  by  such  settlement  was  acquired  by 
the  husband  by  Inheritance,  contains  no 
averment  concerning  the  property  allotted 
to  the  daughters  which  tends  to  rebut  the 
legal  presumption  of  community  as  to  the 
property  acquired  during  marriage,  which 
the  bill  seeks  to  administer  and  distribute. 
Evidence  —  Judicial  notice. 

3.  Judicial  notice  is  taken  by  the  Federal 
Supreme  Court  that  the  distinctions  be- 
tween law  and  equity,  in  a  technical  sense* 
do  not  obtain  In  the  local  law  of  Porto 
Rico.* 

Courts  — conflict  of  Jurisdiction  —  pro- 
bate matters  —  district  court  of  Porto 
Rico. 

4.  The  district  court  of  the  United 
States  for  the  district  of  Porto  Rico  has 
no  jurisdiction  of  a  bill  which  seeks  to  ad- 
minister decedents'  estates  which  are  open 
in  a  local  court  and  subject  to  the  power 
and  authority  of  such  court,  because  such 
bill  also  seeks  to  liquidate  a  community 
existing  between  husband  and  wife,  to  an- 
nul for  fraud  a  family  settlement  of  the 
estates,  and  to  set  aside,  as  simulated  and 
fraudulent,  sales  made  in  virtue  of  the 
title  apparently  vested  by  such  settlement, 
where  the  relief  sought  in  thiB  regard  is 
merely  ancillary  to  the  prayer  for  the 
liquidation  and  settlement  of  the  estates. 
Courts  —  probate   jurisdiction  —  Porto 

Rican.  courts. 

5.  The  Porto  Rlean  courts,  M  an  Inai- 
dent  of  their  general  and  probate  authority, 
and  their  power  over  all  personal  and  real 
actions  concerning  decedents'  estates,  have 
jurisdiction  to  determine  whether  a  de- 
cedents' estate  has  been  closed  by  a  fam- 
ily settlement  which  Is  attacked  as  fraudu- 
lent, to  determine  whether  the  property 
transferred  to  the  widow  by  such  settlement 
still  remains  a  part  of  the  estate,  and  to 
liquidate  and  settle  the  community  exist* 
Ing  between  the  husband  and  wife. 

[Nob.  141,  142,  804.] 

Argued    February    27,   28,    1908.     Decided 
April  8,  1908. 

A  PPT!  AT  J  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  decree  setting  aside,  for 
fraud,  a  family  settlement  and  the  title 
which  apparently  flowed  therefrom,  avoid- 
ing collaterally  decrees  of  the  Porto  Rican 
courts  concerning  the  same,  and  setting  aside 
sales  made  in  virtue  of  the  title  apparently 
vested  by  the  settlement.  Reversed  and 
remanded  with  directions  to  dismiss  the  bill 
for  want  of  jurisdiction. 
voL  »,  Evidence,  if  M-tt. 
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See  same  ease  below,  on  motion  to  vacate 
decree,  £  Porto  Rico  Fed.  Rep.  189, 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  S.  Petting  III  and  George 
H.  Timwm  (or  appellant*. 

Messrs.  Frederic  D.  McKennoy  and 
^  Frtuncla  H.  Dexter  for  appellee, 

a  • 

■  Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

These  several  appeals  were  taken  by  the 
Various  appellants  from  the  same  decree. 
We  dispose  of  them  together.  The  transcript 
Is  voluminous  and  confused.  Following  the 
order  of  the  court  below  and  the  direction 
of  the  counsel  for  all  the  appellants,  not  ob- 
jected to  by  the  counsel  for  the  appellee, 
the  transcript  contains  all  the  proceedings, 
all  the  testimony  offered  at  the  hearing,  to- 
gether with  the  opinion  as  well  as  the  elab- 
orate finding*  of  fact  and  conclusions  of  law 
by  which  the  court  below  disposed  ol  the 
case.  The  many  assignment*  of  errors  pro- 
ceed upon  the  assumption  that  every  ques- 
tion arising  from  the  transcript  is  open  for 
our  consideration. 

Onr  power  to  review  is  derived  from  I  85 
of  the  act  of  April  12,  1900  (SI  Stat,  at  L. 
85,  chap.  191),  which  provides  "that  writs 
Of  error  and  appeals  from  the  final  decisions 
of  .  .  ,  the  district  court  of  the  United 
States  [for  Porto  Rico]  shall  be  allowed  and 
may  be  taken  to  the  Supreme  Court  of  the 
United  States  in  the  same  manner  and  un- 
der the  same  regulation*  ...  as  from 
the  supreme  courts  of  the  territories  of  the 
United  States."  Oar  jurisdiction  over 
causes  coming  from  the  territories  generally 
was  thus  stated  in  Idaho  &  0.  Land  Improv. 
Co.  v.  Bradbury,  132  U.  S.  509,  513,  33  L. 
ed.  433,  436,  10  Sup.  Ct.  Rep.  ITT,  ITS: 

"Congress  has  prescribed  that  the  appel- 
late jurisdiction  of  this  court  over  'judg- 
ments and  decrees'  of  the  territorial  courts, 
'In  cases  of  trial  by  jury,  shall  be  exercised 
by  writ  of  error,  and  in  all  other  cases  by 
appeal;'  and  'on  appeal,  instead  of  the  evi- 
dence at  large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special  verdict, 
and  also  the  rulings  of  the  court  on  the  ad- 
mission or  rejection  of  evidence  when  ex- 
cepted to,  shall  be  made  and  certified  by  the 
court  below,'  and  transmitted  to  this  court 
with  the  transcript  of  the  record.  Act  of 
April  7,  18T4,  chap.  80,  f  2,  18  Stat  at  L. 
£  27,  28." 

■  '  And,  as   pointed   out   In   the    same  case, 
(p.  513),  followed   since  in  a  long  line  of 

"The  necessary  effect  of  this  enactment  is 
that  no  judgment  or  decree  of  the  highest 
court  of  a  territory  can  be  reviewed  by  this 
eourt  hi  matter  of  fact,  but  only  In  matter 


of  law.  As  observed  by  Chief  Justice 
Wait*:  'We  are  not  to  consider  the  testi- 
mony in  any  case.  Upon  a  writ  of  error, 
we  are  confined  to  the  bill  of  exceptions,  or 
questions  of  law  otherwise  presented  by  the 
record;  and,  upon  an  appeal,  to  the  state- 
ment of  facts  and  rulings  certified  by  the 
court  below.  The  facts  set  forth  in  the 
statement  which  must  come  up  with  the  ap- 
peal are  conclusive  on  us.'  Hecht  v.  Bough- 
ton,  106  U.  S.  235,  230,  26  L.  ed.  1018." 

While  the  suggestion  that  because  there  is 
no  intermediate  reviewing  court  between  this 
and  the  district  court  of  the  United  State* 
for  Porto  Rico,  differing  from  what  is  gen- 
erally the  case  in  the  territories  of  the 
United  States,  a  wider  scope  of  authority 
should  exist  in  reviewing  by  appeal  the  de- 
cree* of  the  district  court  of  Porto  Rico, 
may  have  cogency,  it  afford*  no  ground  for 
disregarding  the  plain  command  of  the  stat- 
ute of  1874,  which  is  here  applicable,  as  ex- 
pounded by  many  previous  decision*  of  this 
court.  It  follow*  that  the  greater  part  of 
the  transcript  is  superfluous,  and  we  there- 
fore disregard  it  and  confine  our  attention 
to  such  legal  questions  as  necessarily  aria* 
On  the  face  of  the  record;  via.,  to  ruling* 
concerning  the  rejection  or  admission  of  tes- 
timony, duly  excepted  to,  and  to  the  suffi- 
ciency of  the  finding*  to  sustain  the  legal 
conclusion  or  decree  based  on  them. 

The  sole  complainant,  Maria  Rios  de  Ru- 
bio,  a  widow,  was  averred  to  be  "a  resident 
of  Ban  Juan,  Porto  Rico,  and  a  loyal  sub- 
ject of  the  King  of  Spain."  There  was  no 
specific  traverse  of  this  averment.  The 
court  expressly  found  "that  the  citizenship 
and  residence  of  the  parties  was  as  alleged 
in  the  bill  of  complaint."  After  the  find- 
ings of  fact  had  been  made  and  the  decree 
entered,  and  after  an  appeal  by  one  of  the 
parlies,  other  of  the  defendants  who  had 
initiated  appeals,  but  had  not  perfected  § 
them,  moved  for  an  extension  of  time  to* 
perfect'tbeir  appeals  and  for  an  opening  of* 
the  decree,  on  the  ground  that  when  the  bill 
was  filed  complainant  was  not  a  citizen  of 
Spain,  but  of  Porto  Rico,  and  therefore  the 
court  never  had  jurisdiction  of  the  case. 
This  motion  was  entertained  by  the  judge 
then  presiding,  who  succeeded  in  office  the 
judge  by  whom  the  cause  was  tried.  After 
hearing  the  evidence  offered  by  both  parties 
and  analysing  the  same,  it  was  found  that 
the  complainant  was  a  citizen  of  Spain,  a* 
alleged.  The  motion  to  reopen  was  there- 
fore denied.  Without  stopping  to  review  the 
elaborate  discussion  of  the  subject  on  be- 
half of  the  appellants,  we  content  ourselves 
with  saying  that  we  think  the  facts  upon 
which  the  eourt  based  its  action  sustain 
that  conclusion,   and   therefore   the  context- 
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tion  at  to  want  of  jurisdiction,  btnnw  of 
the  alleged  absence  of  Spanish  citizenship 
of  the  complainant,  is  without  merit. 

Id  approaching  the  merits  we  put  out  of 
View  for  the  moment  the  many  assignments 
Of  error  which  are  addressed  to  rulings  of 
the  court  admitting  or  rejecting  evidence, 
and  reserve  for  ulterior  determination 
whether,  in  view  of  the  state  of  the  record, 
such  objections  are  open,  and,  if  they  are, 
whether  any  of  them  are  well  taken. 

In  order  to  a  clear  understanding  of  the 
origin  of  the  controversy,  we  state  the  facts 
out  of  which  it  arose,  confining  ourselves  to 
those  shown  by  the  pleadings  or  documents 
made  a  part  thereof  or  established  by  the 
findings  below. 

Jose  Maria  Rios  and  Manuela  Gutman 
were  married  in  Porto  Rico  in  1868.  There 
being  no  marital  contract  to  the  contrary, 
a  legal  community  of  property,  as  defined 
in  the  Spanish  law,  supervened  between  the 

The  wife,  at  the  time  of  the  marriage, 
had  8,000  pesos  of  separate  money  and  the 
husband  about  half  that  amount.  During 
the  nine  years  which  intervened  between  the 
marriage  and  September  9,  18711,  the  hus- 
band had  become  the  owner  of  various 
pieces  of  real  estate,  seven  or  eight  of  which 
..were  situated  in  the  district  of  Naguabo, 
j  and  one,  or  maybe  two  or  more,  in  the  dis- 
•  trict  of  Humacao.  On  "September  8,  1875, 
the  husband,  Rios,  died,  leaving  surviving 
him  his  widow,  Manuela,  and  three  minor 
children,  the  issue  of  the  marriage;  ota., 
two  daughters,  the  one  Petronila  and  the 
other  Maria,  and  a  son,  Jose.  On  the  night 
of  his  death  the  husband  executed  a  power 
of  attorney,  authorizing  his  wife  to  make  a 
last  will  on  his  behalf,  and  on  September  12 
following,  in  virtue  of  this  power,  the  wife 
executed  the  will.  As  the  document  was  in 
no  respect  dispositive,  but  purely  declara- 
tory of  the  rule  of  legal  succession,  its  effect 
on  this  controversy  may  be  put  out  of  view. 
By  the  law  of  Spain  the  three  children  wen 
the  heirs  of  the  estate  of  their  father,  leas 
the  mother's  share  of  the  community  estate, 
if  any,  subject  to  the  usufruct  of  the  mother 
on  her  husband's  estate,  and  subject  to  a 
marital  fourth  in  favor  of  the  wife,  if  the 
circumstances  justified  such  an  allowance. 
The  widow  instituted  the  necessary  prelim- 
inary probate  proceedings  in  the  proper 
court  to  open  the  estate,  and  became  exe- 
cutrix and  the  tutrix  of  her  minor  children 
and  usufructuary  of  their  estate,  and,  in  one 
or  both  capacities,  went  into  possession  and 
control  of  the  entire  property,  including  in 
such  property  her  community  estate,  if  any 
there  was.  Two  years  after  the  widow  mar- 
ried Miguel  Bustelo. 


In  November,  1887,  Jose,  the  son  by  «■» 
first  marriage,  being  yet  a  minor,  died  in- 
testate, and  his  mother,  Manuela,  Instituted 
in  the  proper  court  proceedings  concerning 
the  estate  of  her  deceased  son.  It  may  be 
conceded  that  the  mother,  as  the  immediate 
ascendant,  was  the  sole  heir  of  the  son,  to 
the  exclusion  of  the  sisters,  the  estate  taken 
by  her,  however,  being  only  usufructuary 
in  character,  since  at  her  death,  as  the  es- 
tate of  the  son  had  come  to  him  as  part  of 
his  paternal  inheritance  (the  succession  of 
his  father),  it  reverted  to  the  sisters,  chil- 
dren of  the  father,  because  of  the  principle 
of  the  Spanish  law  which  took  into  account 
the  source  whence  the  estate  of  the  son  had 
been  derived,  for  the  purpose  of  regulating 
its  transmission  by  death. 

In  1890  the  daughter  Maria  married  ons» 
Rubio,  and  in  1808  Petronila,  the  other| 
daughter,  married  one  Noya.  In  ths*mean-* 
while  five  children  were  born  of  the  mar- 
riage between  Manuela  Gutman  and  Buste- 
lo, and  the  latter  died,  leaving  surviving 
him  his  widow  and  these  five  children. 
From  the  death  of  the  first  husband,  in 
1876,  to  January,  1901,  Manuela  Gutman 
possessed  and  controlled  all  the  property 
which  she  entered  into  possession  of  at  the 
date  of  the  death  of  her  first  husband,  with- 
out rendering  accounts  of  her  administra- 
tion to  the  court  in  which  the  estate  had 
been  opened,  although  that  court  had  full 
power  to  control  and  direct  her  administia- 

The  daughters,  before  their  marriage,  gen- 
erally lived  with  their  mother  and  were  edu- 
cated and  supported  by  her,  and  after  their 
marriage  received  some  allowance  for  their 
support,  the  extent  of  which  need  not  be 
considered.  It  is  undoubted  that  after  their 
marriage  dissatisfaction  on  the  part  of  the 
daughters  and  their  husbands  ensued  be- 
cause of  the  failure  of  the  mother  to  account 
and  finally  settle  the  estate  of  the  father. 
This  dissatisfaction  culminated  a  short 
while  before  January  1,  1901,  by  the  bring- 
ing of  a  suit  in  the  district  court  of  Porto 
Rico,  In  which  the  succession  of  the  father 
was  pending,  seeking  to  compel  the  mother 
to  account  and  distribute  the  estate.  In 
this  suit  the  daughters  were  both  repre- 
sented by  their  attorney,  Mr.  Cuadra. 
Shortly  after  the  commencement  of  this  pro- 
ceeding an  asserted  understanding  was  had 
between  the  mother  and  her  daughters  for 
the  entire  settlement  of  all  matters  relative 
to  the  property  which  had  come  into  her 
possession  and  under  her  control,  as  the  re- 
sult of  the  death  of  her  husband  and  her 
minor  son,  the  issue  of  the  first  marriage. 
The  settlement  was  embodied  in  a  writing 
dated  the  ldth  day  of  January,  1901,  ms 
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signed  by  the  parties  and  witnesses,  among 
these  witnesses  being  Mr.  Cuadra,  the  law- 
yer of  the  two  daughters,  and  Mr.  Landron, 
a  lawyer  who  represented  tbe  mother  in  the 
negotiations  which  preceded  the  agreement. 
S  The  agreement,  which  is  in  the  margin.t 
i  purported  by  way  of  transaction  to  adjust 
all  controversies  aa  to  the  property  between 
e  the  mother  and  daughters,  and,  to  accom 
§  plish  this  purpose,  transferred  to  the  moth- 
*  er  in  full*  ownership  certain  described  prop- 
erties, left  by  the  first  husband,  situated  in 
the   district  of   Naguabo,   and   to   the   two 


daughters  In  joint  equal  undivided  owner- 
ship a  certain  estate  situated  in  Naguabo, 
and  also  a  much  larger  estate  situated  fa 
Humacao,  both  of  which  also  at  the  death 
of  the  first  husband  stood  in  his  name  and 
had  passed  into  the  possession  of  his  widow, 
In   virtue   of  bar   administration   or  usu- 

In  April,  1901,  Mr.  Cuadra,  as  the  attor- 
ney of  the  daughter*  Maria  and  Petronila, 
and  Mr.  Landron,  as  the  attorney  of  the 
mother,  Manuel*,  Instituted  in  the  district 
court  of  Humacao  a  proceeding  under  tbe 


+ First.  Dona  Manuela  Gutman,  widow  of 
Bustelo,  in  her  own  proper  right  shall  deliver 
Immediately  to  her  daughters  by  her  first 
marriage,  named  Dona  Maria  Guadalupe 
Rioe,  widow  of  Itubio,  and  Dona  Petrolina 
Patricia  Rios  de  Noya,  all  the  land*  and  tene- 
ments comprised  in  the  plantation  known  a* 
"San  Jose"  de  las  Mulas,"  situated  in  this 
jurisdiction,  with  the  exception  of  a  lot  of 
land  40  cuerdas  in  extent,  belonging  now  to 
the  succession  of  her  second  husband,  Mr. 
Bustelo,  and  acquired  by  said  succession  at 
a  public  auction. 

Second.  In  the  same  manner  Senora  Out- 
man  shall  immediately  deliver  to  the  above- 
named  daughters  of  her  first  marriage  the 
lands  which  form  the  estate  called  "Culo 
Prieto,"  in  the  jurisdiction  of  Naguabo. 

Third.  Dona  Manuela  Gutman  shall  re- 
tain for  herself,  and  as  sole  and  exclusive 
owner  with  all  property  rights,  all  the 
lands  that  may  be  found  remaining  in  the 
jurisdiction  of  Naguabo,  left  at  the  death 
of  her  first  husband,  Don  Joee  Rios  y  Ber- 
ries, or,  approximately  BOO  ouerdae. 

Fourth.  In  view  of  the  fact  that  by  this 
Instrument  the  co-ownership,  existing  until 
now,  in  the  hereditary  estate  left  at  the 
death  of  the  intestate,  Don  Jose  Rios  y 
Barrios,  becomes  finally  dissolved,  it  is  by 
this  settlement  understood  and  agreed  that 
each  contracting  party  hereto  becomes  the 
exclusive  owner  of  her  share  without  reser- 
vation or  limitation  of  any  kind. 

Fifth.  A*  soon  as  this  settlement  shall  be 
signed  before  witnesses  by  the  contracting 
parties,  without  prejudice  to  its  being  con- 
verted into  a  public  document  within  the 
space  of  forty-eight  hours  following  thsday 
of  its  date,  or  as  soon  as  the  notary  of  this 
town  may  return  to  his  office,  the  lawyers 
of  Mrs.  Gutman  and  her  daughters  shall 
put  a  stop  to  all  their  mutual  judicial  pro- 
ceedings, not  only  as  to  the  voluntary  suit 
touching  the  estate  of  Don  Jos*  Rios  y  Ber- 
rios,  but  also  a*  to  alt  collateral  and  appel- 
late matters. 

Sixth.  The  lawyers,  Jose  Maria  Cuadra 
and  Rafael  Lopez  Landron,  the  first  repre- 
senting Dofia  Maria  Guadalupe  and  Dona 
Petronila  Patricia,  and  the  second  repre- 
senting DoOa  Manuela  Gutman,  become 
hereby  obliged  to  conclude  this  settlement 
in  a  manner  whicb  shall  carry  the  same  to 
conclusion  without  loss  of  time,  so  a*  to 


leave  each  interested  party  in  full  posses- 
sion of  what  belongs  to  her  by  this  agree- 
ment, and  furnished  with  their  respective 
titles  of  property  as  inscribed  in  the  book* 
of  the  registry,  free  from  every  charge  and 

Seventh.  The  expenses  of  this  settlement, 
that  is,  the  deeds,  the  expenses  of  registra- 
tion, the  means  of  ratifying  this  settlement 
before  the  courts,  aside  from  the  fees  of  the 
lawyers,  shall  be  to  the  exclusive  account 
of  Dofia  Manuela  Gutman. 

Eighth.  Moreover,  on  the  occasion  of  thia 
arrangement,  which  the  interested  parties 
esteem  aa  highly  convenient,  DoDa  Maria 
and  DoDa  Petronila  find  themselves  satis- 
fied with  the  correctness  observed  by  their 
mother  in  the  very  troublesome  duty  of  pre- 
serving so  large  an  estate  for  the  term  of 
so  many  years,  in  spite  of  the  very  serious 
difficulties  overtaking  the  estate;  the  said 
Mrs.  Gutman  reserves  to  herself  the  right 
to  present  to  her  daughters  solemn  proof  of 
the  honesty  with  which  she  ha*  acted  up  to 
this  day,  and  a  detailed  and  approved  state- 
ment of  the  very  grave  misfortunes  against 
which  the  estate  has  struggled  during  the 
long  time  In  which  she  has  administered  it- 
Ninth.  Because  of  her  being  better  ac- 
quainted than  any  other  of  the  interested 
parties  with  the  claims  of  all  kinds  which 
may  now  be  pending  or  are  to  be  estab- 
lished in  favor  of  the  estate  left  at  the 
death  of  Don  Jose  Maria  Rios  y  Berrios, 
Mrs.  Manuela  de  Gutman  is  commissioned 
to  continue  or  begin  such  reclamacione* 
within  the  shortest  time  possible,  it  being 
well  understood  that  the  amounts  obtained 
from  these  claims  shall  be  considered  into 
three  equal  parts  for  the  advantage  and 
use  of  Mrs.  Gutman  and  her  said  two  daugh- 
ters by  her  first  husband. 

Thus  the  three  contracting  parties  sign 
before  the  witnesses  who  are  present  and  the 
lawyer*,  who  likewise  subscribe  the  same 
as  parties  thereto,  in  Humacao  this  16th  day 
of  January,  1001. 
(Signed) 

Manuela  G.,  Widow  of  Bustelo. 

Maria  Rios,  Widow  of  Rubio. 

Petronila  Patricia  Rios  de  Noya, 

Lawyer  Jose  Maria  Cuadra. 

Lawyer  Rafael  Lopes  Landron. 

Francisco  Noya. 

M.  Argueao. 

Jew*  Alroiroty, 
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Kpaniah  mortgage  law  to  have  the  legal  ti- 
tle to  the  property  referred  to  In  the  agree- 
ment put  of  record.  The  prayer  was  that 
the  property  referred  to  in  the  agreement 
and  thereby  transferred  to  the  mother  be 
placed  of  record  in  her  name  as  the  fall 
owner  thereof,  and  that  the  property  re- 
„  ferred  to  in  such  agreement,  transferred  to 

•  the  two  daughters,  be  placed  in  their  names 

•  as  the  full  owners.  Conformably  to  the 
Spanish  law,  citation  was  issued  to  other 
vicinal  owners,  and  publication  in  the  of- 
ficial gazette  of  a  notice  of  the  application 
was  made  under  the  order  of  the  court. 
Before  the  application  was  acted  upon  by 
the  court,  Cuadra  withdrew  as  the  counsel 
of  record  for  the  daughter  Marfa,  and  Mr. 
Juan  P.  Viae  appeared  on  the  record  at  her 
attorney,  and  filed  in  her  behalf  what  is 
styled  "in  opposition  to  the  proceedings." 
The  motion  by  which  this  was  done  prayed 
that  the  "said  proceeding  ...  be  ap- 
proved in  its  main  part,  with  the  expressed 
declaration  that  the  properties  acquired  by 
Dona  Manuela  Gutmau  are  so  acquired  as 
heir  abintestate  of  her  son  Josl)  Rios  Gut- 
man,  and  those  belonging  to  his  client  and 
to  her  sister  .  .  .  from  the  inheritance 
of  their  deceased  father  .  .  .  and  that, 
in  case  that  this  decision  should  not  be 
deemed  proper,  then  that  the  approval  of  the 
proceedings  brought  be  absolutely  denied, 
for  the  reason  that,  in  the  petition,  the  true 
title  of  the  acquisition  of  the  properties  ad- 
judicated to  the  petitioner  Seflora  Qutman, 
widow  of  Bustelo,  is  not  set  forth  therein." 
In  addition,  in  the  record  of  the  proceeding 
It  is  recited  that,  for  the  purpose  of  the 
decision  of  the  opposition  which  he  made  to 
the  application  for  the  registry  of  the  titles 
in  accordance  with  the  agreement,  the  law- 
yer of  Marfa,  Mr.  Vias,  "accepted  as  bit 
own  the  evidence  proposed  by  lawyers  Lopes 
Landron  y  Cuadra,  with  the  addition  of 
such  documentary  evidence  as  was  filed  by 
him  and  is  attached  to  the  record,  which 
said  evidence  was  admitted."  The  court,  on 
November  16,  1901,  allowed  the  petition  for 
the  registry  of  title  according  to  the  agree- 
ment, and  overruled  the  opposition.  The 
considerations  which  led  the  court  to  its 
conclusion  were  thus  stated  by  it: 

"Whereas,  in  accordance  with  the  provi- 
sions of  E9  1800  and  1818  of  the  Civil  Code, 
a  compromise  agreed  upon  and  adjusted  be- 
tween capable  persons  upon  a  licit  matter 
it  not  only  a  valid  and  efficient  contract, 
but  it  further  has  for  the  contracting  par- 
ties  the  authority  of  res  judicata;  and 
g      "Whereas,   the  opposition   to   proceedings 

•  of  dominio>authorized  by  8  305  of  the  mort- 
gage law  Is  that  of  third  persons  cited  for 
the  proceeding  and  introduction  of  evidence. 


and  in  no  manner  can  such  opposition  bs 
made  by  any  of  the  parties  soliciting  His 
said  dominio;  and 

"Whereas,  Dofia  Manuel  Rfos,  I  mean 
Dofia  Marfa  Rios,  widow  of  Rubio,  is  one  of 
the  solicitors  of  the  said  proceeding,  the 
has  signed  the  compromise  which  is  the  ba- 
sis for  instituting  the  said  proceeding,  she 
has  agreed  upon  the  adjudication  to  each  of 
the  interested  parties  according  to  the  terms 
of  the  compromise  (clauses  3  and  4),  the 
has  accepted  as  her  own  the  corroborative 
evidence  of  the  very  facts  of  the  compro- 
mise, and  the  cannot  exercise  legally  against 
her  own  acts  such  actions  as  could  be  ex- 
ercised by  strange  persons  to  the  institu- 
tion of  dominio  proceedings;  and 

"Whereas,  it  is  left  to  the  court  to  con- 
sider the  weight  of  the  evidence  introduced 
and  the  allegations  made  approving  or  dis- 
approving the  claims  made  and  making  the 
declarations  that  the  dominio  has  bees  jus- 
tified; and 

"Whereas,  the  court,  after  a  considera- 
tion of  the  true  value  and  extent  of  the  evi- 
dence introduced,  it  is  of  the  opinion  that 
a  writ  of  approval  of  this  proceeding  should 

The  daughter  Maria  prosecuted  an  ap- 
peal to  the  supreme  court  of  Porto  Rico, 
sitting  as  a  court  of  cassation. 

We  do  not  refer  to  many  matters  discussed 
at  bar  concerning  the  relations  between  the 
mother  and  her  daughter  Marfa  which  took 
place  pending  the  appeal,  because  those  sub- 
jects are  not  referred  to  in  the  findings.  la 
April,  1902,  while  the  appeal  was  pending; 
the  mother,  Manuela,  sold  the  properties 
which  had  been  transferred  to  her  by  virtu* 
of  the  agreement,  and  had  been  recorded  in 
her  name  as  full  owner,  to  Victor  Burset, 
who  had  married  one  of  her  daughters  by 
the  second  marriage.  Buset  in  turn  sold 
the  properties  to  Palmer,  and  mortgages 
were  put  upon  them.  Palmer  sold  some  of 
the  property  to  Garzot  and  Fuertea,  and  a 
portion  of  the  land  was  sold  by  him  to 
Petronila,  the  sister  of  Maria.  In  Juno, 
1002,  Mrs.  Manuela  Gutman  died,  and  fmS 
the  same  month  of  the*same  year  the  ap-a 
pi/ul  taken  from  the  decree  of  the  district 
court,  ordering  the  titles  recorded  in  ac- 
cordance with  the  agreement,  was  affirmed 
by  the  supreme  court.  The  court,  in  its 
opinion,  after  reciting  the  appearance  and 
opposition  of  Marfa  to  the  application  to 
register  the  titles,  concluded  by  observing: 

"Considering  that  even  supposing  that  the 
construction  given  by  the  trial  court  to  ar- 
ticle 39S  of  the  mortgage  law  was  errone- 
ous, in  holding  iu  one  of  its  conclusions  of 
law  that  Dana  Maria  Rios  oould  not  oppose 
the  proceeding  of  dominion  because  she  i»- 
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ttituted  it  In  conjunction  with  her  mother, 
Dofla  Manuela,  and  her  sinter ,  Dolla  Petro- 
nila, the  reversal  of  the  order  appealed  from 
would  not  be  proper,  as  it  would  be  always 
sustained  by  the  essential  and  necessary 
foundation  of  the  same,  which  is  the  declara- 
tion made  by  the  district  court  of  Humacao 
of  having  been  proven  the  dominion  of  the 
properties  in  question,  without  any  limita- 
tion or  reservation  whatsoever,  which  dec- 
laration cannot  be  discussed  in  cassation, 
because  the  appeal  of  cassation  was  not 
founded  upon  paragraph  7  of  article  1G90 
of  the  Law  of  Civil  Procedure.  Considering 
that  the  order  appealed  from  conforms  to  all 
the  claims  made  by  the  parties,  and  does 
not  grant  mora  than  was  prayed  for,  as  it  is 
thereby  granted  the  prayer  made  by  Dolla 
Manuela  Gutman,  and  ber  daughters,  DoSa 
Maria  and  Dolla  Petronila,  in  the  petition 
Instituting  the  es  parts  proceeding  of  do- 
minion, and  the  claim  made  by  Dona  Maria 
through  her  attorney,  Don  Juan  F.  Viae,  is 

Again,  we  do  not  stop  to  consider  many 
matters  referred  to  by  counsel  which  it  is 
deemed  conclusively  show  that  the  daughter 
Maria  accepted  the  decision  of  the  supreme 
court  as  final,  and  acted  upon  the  assump- 
tion that  she  was  the  owner  of  properly  al- 
lotted to  her  by  the  agreement,  because  the 
matters  thus  relied  upon  are  also  but  a 
part  of  the  evidence,  and  not  embraced  in  the 
findings  below  made.  About  one  year  after 
^  the  death  of  the  mother  and  the  decision  of 
*  the  supreme  court  of  Porto  Rico,  the  bill 
•by  which  this  cause  was  "commenced  was 
filed  on  behalf  of  the  daughter  of  Maria,  al- 
leging herself  to  be  a  citizen  of  Spain.  The 
only  defendants  made  to  the  bill  were  her 
sister  Petronila,  Burset  and  his  wife.  Palmer 
and  his  wife,  Garzot  and  Fuerl.cs,  and 
era]  others,  who,  it  was  alleged,  had  ac- 
quired an  interest  in  the  property  sold  by 
the  mother  to  Burset,  and  by  him  trans- 
ferred as  above  stated.  Demurrers  were 
filed  by  some  of  the  defendants.  The  court 
allowed  the  bill  to  be  amended,  and  ordered 
that,  as  amended,  it  be  rewritten.  In  sub- 
stance the  bill,  as  rewritten,  alleged  the 
death  of  the  father,  the  leaving  of  the  three 
minor  children,  herself  included,  the  death 
of  the  brother,  and  the  taking  by  the  moth- 
er of  the  preliminary  probate  steps  to  nd 
minister  the  property,  and  the  death  of  the 
mother.  It  alleged  that,  at  the  time  of  his 
death,  the  father  had  left  certain  property, 
which  was  specifically  described,  the  prop- 
erty thus  described  being  only  that  which 
had  been  transferred  to  the  mother  by  vir- 
tue of  the  agreement.  It  was  alleged  that 
the  complainant  was  the  owner  of  an  undi- 
vided half  of  the  property  thus  described 
as  hair  of  the  father  and  brother,  and  "that 


the  said  property  was  separate  property  of 
said  Jose  Maria  Bios,  theretofore  derived 
by  inheritance  from  his  father  and  mother 
and  by  purchase  from  bis  sisters  with  his 
separate  funds."  The  bill  then,  with  great 
amplitude,  alleged  a  conspiracy  and  combi- 
nation between  the  mother  and  sister  Pe- 
tronila to  defraud  the  complainant  by  ob- 
taining a  title  to  the  property  described  In 
order  to  benefit  the  children  of  the  second 
marriage,  and  charged  that  the  lawyers 
Landron  and  Cuadra,  as  parties  to  this  con- 
spiracy, had  united  with  the  mother  and 
sister,  by  deceit  and  fraud,  to  secure  the 
agreement,  concealed  or  had  misrepresented 
its  contents,  and,  in  furtherance  of  the  asm* 
conspiracy,  prosecuted  the  proceedings  in 
the  courts  of  Porto  Rico.  It  then  alleged1 
that,  in  execution  of  the  said  conspiracy,  the 
mother  had  sold  the  property  transferred 
to  her  after  the  decree  putting  the  title  in 
her  name  had  been  rendered  by  the  district 
court;  that  Burset,  the  purchaser  from  her,  N 
and  all  those  holding  under  him,  were  cog-  JJ 
nizant  of  the  fraud  and  held'f  raudnlent  and  * 
simulated  titles.  No  reference  was  mads 
in  the  bill,  except  inferentially,  to  the  prop- 
erty which  had  bean  transferred  to  the  com- 
plainant by  the  agreement,  and  which  had 
been  put  in  her  name  in  virtue  of  the  de- 
cree of  registry.  The  bill  contained  an  al- 
legation that  a  copy  of  the  agreement  could 
not  be  produced  because  it  had  been  con- 
cealed from  the  complainant,  and  also  con- 
tained a  charge  that  the  mother  had  refused 
to  deliver  to  the  complainant  the  property 
which  had  been  transferred  to  her  by  such 
agreement.  The  prayer  of  the  bill  was  for 
a  decree  recognizing  complainant  as  the  ab- 
solute owner  of  one  half  the  property  de- 
scribed in  the  bill,-  that  is,  that  which  had 
been  transferred  to  the  mother;  the  annul- 
ment of  the  decree  of  the  district  court  of 
Porto  Bico,  executing  the  agreement;  the 
erasure  of  the  inscriptions  of  title  resulting 
therefrom,  and  for  the  annulment  of  the 
sale  to  Burset,  and  all  the  transfers  of  Utls 
by  sale,  mortgage,  or  otherwise  consequent 
thereon.  Shortly  afterwards  the  bill  was 
amended  by  detailed  averments,  charging 
that  the  proceedings  in  the  district  court 
of  Porto  Rico  for  the  registry  of  the  title 
were  wholly  void,  that  they  were  instituted 
by  Cuadra  in  the  name  of  the  complainant 
without  authority,  and  with  full  knowledge 
on  his  part  that  she  did  not  accept  the 
agreement,  and  consequently  not  only  that 
decree,  but  the  affirmance  thereof  by  the 
supreme  court  of  Porto  Bico,  was  without 
effect  upon  the  rights  of  the  complainant 
In  accordance  with  these  averments  a  prayer 
was  inserted,  asking  that  the  decrees  of 
both  the  Porto  Rican  courts  and  the  registry 
of  title  consequent   thereon  be   held  to  bs> 
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void.  la  addition  it  w  prayed  "that  an 
account  be  taken  of  all  the  foregoing  prop- 
erties and  assets  [referring  to  the  proper- 
ties which  had  been  allotted  to  the  mother 
by  the  private  agreement],  and  all  other 
properties  in  which  complainant  may  have 
an  interest;  that  a  master  be  appointed  to 
take  auch  accounting  and  ascertain  all  the 
property — real,  personal,  and  mixed — be- 
longing to  the  estate  of  Don  Jose"  Marl* 
e  Bios  and  Dofia  Manuela  Gutman  and  Don 
2  Jos£  Rioe  y  Gutman,  and  the  participation 
*  or  interest  therein  which  corresponds* to 
your  oratrix,  and,  upon  the  filing  of  this  re- 
port, this  court  shall  decree  a  partition  and 
division  thereof  in  the  proportion  of  one  half 
to  jour  oratriz,  and  shall  declare  by  its  de- 
cree the  right  of  your  oratriz  as  aforesaid 
In  and  to  the  same."  Finally,  after  all  the 
testimony  was  closed,  just  prior  to  the  sub- 
mission of  the  cause,  the  court  allowed  an 
amendment  concerning  the  value  of  the 
pieces  of  property  described  in  the  bill,  and 
which  had  been  allotted  to  the  complainant 
by  the  private  agreement,  and  permitted  the 
striking  out  of  the  averment  that  some  of 
those  properties  had  been  purchased  by  tbs 
father  from   his  sisters   with   his  separate 

The  various  defendants  pleaded  res  ju- 
dicata, based  upon  the  decrees  of  the  dis- 
trict and  the  supreme  court,  putting  the 
agreement  of  record.  Petronila,  moreover, 
pleaded  a  Judgment  asserted  to  have  been 
rendered  in  a  proceeding  which.  It  was  al- 
leged, had  been  brought  by  the  complainant, 
Maria,  in  an  insular  district  court,  to  set 
aside  the  agreement.  Although  the  judg- 
ment thus  pleaded  purported  to  be  annexed 
to  the  plea,  it  was  not  so  annexed,  and  no 
reference  to  such  Judgment,  if  any,  or  to  the 
suit  in  which  it  was  rendered,  is  contained 
in  the  findings  of  fact  below.  The  plea* 
having  been  overruled,  answers  were  filed 
traversing  all  the  charges  of  fraud  as  to 
the  agreement,  as  to  the  proceedings  to  en- 
force the  same,  and  as  to  the  sales  or  con- 
tracts concerning  the  property  which  that 
agreement  had  transferred  to  the  mother. 

The  court  decreed  the  agreement  to  be  void 
for  fraud.    It  decided  that  the  judgment  of 
the  district  court,  affirmed  by  the  supreme 
court,  was  void  for  the  same  reason.     It 
therefore  directed  the  erasure  from  the  pub- 
lic records  of  the  registry  of  title  which  had 
arisen    from    the    inscription    of   the    judg- 
ment.   The  complainant  was  held  to  be  the 
perfect  owner,  not  only  of  an  undivided  half 
of  the  property  which  had  been  allotted  to 
the  mother  by  the  agreement,  and  which 
was  described  in  the  bill,  but  also  a  like 
owner  of  an  undivided  half  of  the  property 
Which   the  .......... 
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inscribed  in  order  to  constitute* a  muni-* 
ment  of  title  to  the  property.  Among  the 
findings  of  fact  upon  which  the  decree  waa 
based  was  one  finding  that  although  a  liqui- 
dation and  settlement  of  the  estates  of  the 
father,  mother,  and  son  had  been  prayed, 
such  settlement  waa  not  essential,  as  full 
relief  could  be  afforded  without  an  account- 
ing. 

Before  coming  to  consider  such  of  the  as- 
signments of  error  as  are  within  our  cog- 
nizance, we  are  admonished  that  we  must 
first  determine  whether  the  necessary  parties 
are  before  us  to  justify  us  in  deciding  the 
case  on  the  merits.  And  this  Inquiry  also 
involves  determining  whether  the  necessary 
parties  were  before  the  court  below  to  au- 
thorize it  to  make  the  decree  which  It  an- 

Our  duty  In  the  matter  was  thus  stated 
in  Minnesota  v.  Northern  Securities  Co.  184 
U.  S.  199,  236,  4fl  L.  ed.  490,  515,  22  Sup. 
Ct.  Rep.  308,  322: 

"The  established  practice  of  court*  of  equi- 
ty to  dismiss  the  plaintiffs  bill  if  it  ap- 
pears that  to  grant  the  relief  prayed  for 
would  injuriously  affect  persons  materially 
interested  in  the  subject-matter  who  are  not 
made  parties  to  the  suit.  Is  founded  upon 
clear  reasons,  and  may  be  enforced  by  the 
court,  sua  tpontt,  though  not  raised  by  the 
pleadings  or  suggested  by  the  counsel, 
Shields  v.  Barrow,  IT  How.  ISO,  15  L.  ed. 
158;  Hipp  t.  Rabin,  IB  How.  871,  878,  IS 
L.  ed.  633,  ASS;  Parker  v.  WinniplseogB* 
Lake  Cotton  *  Woolen  Co.  2  Black,  646,  17 
L.  ed.  338." 

Again: 

"The  general  rule  in  equity  is  that  all 
persons  materially  interested,  either  legally 
or  beneficially,  in  the  subject-mutter  of  a 
suit,  are  to  be  made  parties  to  it,  so  that 
there  may  be  a  complete  decree,  which  shall 
bind  them  all.  By  this  means  the  court  Is 
enabled  to  make  a  complete  decree  between 
the  parties,  to  prevent  future  litigation  by 
taking  away  the  necessity  of  a  multiplicity 
of  suits,  and  to  make  It  perfectly  certain 
that  no  Injustice  Is  done,  either  to  the  par- 
ties before  it,  or  to  others  who  are  interested 
In  the  subject-matter,  by  a  decree  which 
might  otherwise  be  granted  upon  a  partial^ 
view  only  of  the  real  merits.  When  all  the* 
parties  are  before  the'court  the  whole  case" 
may  be  seen;  but  it  may  not  where  all  the 
conflicting  interests  are  not  brought  out  up- 
on the  pleadings  by  the  original  parties 
thereto.    Story,  Eq.  PL  |  72." 

Whether  the  necessary  parties  are  here 
or  were  before  the  court  below  Involves  a 
consideration  of  the  case  in  a  fourfold  as- 
pect: First,  as  to  the  agreement;  sseond, 
as  to  the  decrees  of  the  district  and  supreme 


•  directed  that  the  Judgment  be  court ;  third,  as  to  the  contrasts  made  by  the 
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■other  or  thou  holding  under  her  In  con- 
sequence of  the  agreement  and  the  registry 
of  the  title  which  it  created;  fourth,  as  to 
the  nature  and  character  of  the  rights  with 
which  the  agreement  was  concerned,  and  the 
effect  of  the  relief  sought  in  consequence  of 
the  prayer  for  the  annulment  of  that  agree- 

The  agreement  waa  made  between  the  com- 
plainai^t,  her  Bister,  Petronila,  and  the  moth- 
er. Now,  although  the  bill  was  brought 
after  the  mother's  death,  and  alleged  the 
existence  of  children  of  the  second  marriage, 
who  were,  of  course,  entitled  to  participate 
in  their  mother's  estate,  neither  the  estate 
of  the  mother  nor  such  children  of  the  sec- 
ond marriage  were  made  parties  to  the  causa. 
Bnt  either  or  both  the  estate  and  these 
children  ware  necessary  parties  to  the  de- 
termination of  the  rights  of  the  mother  un- 
der the  agreement.  It  is  no  answer  to  say 
they  were  not  because  the  property  with 
which  the  agreement  was  concerned  came 
from  the  estate  of  the  first  husband.  In 
which  the  mother  and  her  children  of  the 
second  marriage  had  no  interest,  since  such 
an  assumption  but  disregards  the  nature  and 
character  of  the  title  created  by  the  agree- 
ment, and  therefore  presupposes  that  its 
validity  could  be  judicially  determined  in 
the  absence  of  the  parties  whose  rights  were 
necessarily  involved.  And  this  is  also  true 
as  to  the  judgments  of  the  district  and  the 
supreme  court  of  Porto  Rico.  The  mother 
was  not  only  a  party  to  those  judgments, 
but  a  beneficiary  thereof;  and  the  presence 
of  her  estate  or  heirs  was  essentially  neoes- 
sary  to  a  determination  of  whether  those 
S  judgments  were  the  result  of  fraud,  and  the 
•  nature  and'extent  of  their  operation  upon 
the  recorded  title.  Manifest  also  is  it  that 
the  same  reasoning  is  controlling  as  to  the 
relief  which  the  bill  sought  concerning  the 
sale  made  by  the  mother  to  Burset  of  the 
property  transferred  to  her  by  the  agreement 
and  held  by  others  under  or  as  a  conse- 
quence of  that  sale.  We  say  this  because 
it  is  apparent  that  to  determine  the  validity 
of  the  sale  or  salea  in  the  absence  of  the  es- 
tate of  the  mother  or  her  heirs  would  be,  in 
effect,  to  pass  upon  the  rights  of  the  estate 
or  heirs  without  a  hearing.  Demonstrative 
as  are  the  foregoing  considerations  as  to  the 
want  of  power,  in  the  absence  of  the  estate 
of  the  mother  or  her  heirs,  to  annul  the 
agreement  and  the  title  which  apparently 
flowed  therefrom,  and  to  collaterally  avoid 
the  decrees  of  the  Porto  Bican  courts  con- 
cerning the  same,  and  to  set  aside,  as  simu- 
lated and  fraudulent,  the  sales  made  in  vir- 
tue of  the  title  at  least  apparently  vested 
by  the  agreement,  they  all  become  more  con- 
trolling when  the  nature  and  character  of 
tha  rights  with  which  the  agreement  dealt 


are  taken  into  view.  Between  the  husband 
and  wife,  by  virtue  of  the  marriage,  in  the 
absence  of  a  contract  to  the  contrary,  a  legal 
community  supervened.  Porto  Rico  Civ. 
Code,  art  1315.  And  although  the  Code 
was  not  in  force  in  1866,  when  the  marriage 
took  place,  the  same  rule,  as  we  have  already 
said,  was  then  controlling  under  the  more 
ancient  Spanish  law.  Fartidas,  6  LI.  57, 
59.  See  also  the  statement  of  the  ancient 
Spanish  law  on  the  subject  in  Bruneau  v. 
Bruneau,  9  Hart.  (La.)  317.  The  com- 
munity thus  arising  by  operation  of  law  em- 
braced all  "the  earnings  or  profits  indiscrim- 
inately obtained  by  either  of  the  consorts 
during  the  marriage."  Porto  Rico,  Civ. 
Code,  article  1392.  The  community  alao 
embraced  all  "property  acquired  during  the 
marriage  by  onerous  title  at  the  expense  of 
the  community  property,  whether  the  acqui- 
sition is  made  for  the  community  or  for 
only  one  of  the  consorta"  Article  1401. 
Besides,  It  embraced  in  the  Joint  ownership 
many  other  things  which  it  it  unnecessary 
to  enumerate,  and  which  are  fully  set  outc 
In  the  articles  of  tha  Code  following  those  g 
Just  cited.  And  the'Code,  for  the  purpose* 
of  protecting  the  commuuity  and  securing 
a  just  liquidation  of  the  respective  Inter- 
ests in  the  same,  expressly  provides,  article 
1407,  that  "all  the  property  of  a  marriage 
shall  be  considered  as  commuuity  property 
until  it  is  proven  that  It  belongs  exclusive- 
ly to  the  husband  or  to  the  wife."  Although 
the  presumption  thus  created  was  not  ex- 
pressed in  the  text  of  the  Partidas,  it  waa 
from  ancient  times  a  part  of  the  Spanish 
law,  having  been  declared  in  Ley  203,  Del 
Eatilo  (a.  u.  1566),  and  such  presumption, 
common  to  both  the  Code  Napoleon  and  the 
Louisiana  Code  (Code  Napoleon,  art.  1403; 
Louisiana  Code,  art.  2405),  was,  in  express 
terms,  embodied  in  Law  5,  title  4,  book  10, 
of  the  Novisima  Recopilaciori.  In  speak- 
ing of  the  ancient  Spanish  law  on  the  sub- 
ject, in  Savenat  v.  Le  Breton,  1  La.  520,  522, 
the  court  said: 

"This  question  must  be  decided  according 
to  the  provisions  of  the  Spanish  laws  re- 
lating to  rights  which  subsist  in  the  mar- 
riage state  between  the  parties  to  the  matri- 
monial contract  By  these  laws  everything 
purchased  during  the  marriage  fell  into  the 
common  stock  of  gains,  and,  at  the  death 
of  either  of  the  parties,  was  to  be  divided 
equally  between  the  survivor  and  the  heirs 
of  the  deceased.  And  this  effect  was  pro- 
duced whether  purchases  were  made  with 
the  money  or  capita)  of  the  community,  or 
with  that  of  either  of  the  married  parties, 
whether  in  the  name  of  both,  or  that  of  one 
of  them  separately.  See  Febrero  add.  part 
2,  lib.  1,  chap.  4,  1  1,  no.  8." 

And  tha  text  of  the  Novisima  ooncarnlcg 
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the  presumption  was  expounded  and  applied 
by  the  Supreme  Court  of  Spain  on  May  7, 
1888,  in  a  case  which  came  before  it  from 
Havana.  17  JuriBprudencia  Civil,  No.  124, 
pp.  435-139.  It  is  undoubted  that  all  the 
real  estate  to  which  the  agreement  related 
was  acquired  by  the  husband  after  the  mar- 
riage, and  therefore  was  controlled,  gener- 
ally speaking,  by  the  presumption  of  com- 
munity. True  it  is  that  the  bill,  as  orig- 
„  inolly  drawn,  alleged  that  some  of  the  prop- 
yl arty  which  was  transferred  to  the  mother 
•  by  the  agreement  was  acquired  by'inherit- 
ance  by  the  husband,  and  others  by  pur- 
chase, and  that  just  before  the  hearing  the 
court  permitted  an  amendment  striking  out 
the  words  "by  purchase,"  bo  as  In  effect  to 
cause  the  bill  to  allege  that  the  property 
transferred  to  the  mother  by  the  private 
agreement  had  been  acquired  by  the  husband 
by  inheritance.  But  no  averment  tending 
In  any  way  to  deflect  the  legal  presumption 
of  community  as  to  property  acquired  dur- 
ing marriage  was  made  concerning  the  prop- 
erty allotted  to  the  daughters  by  the  agree- 
ment, and  which  the  bill,  as  amended,  sought 
to  administer  and  distribute.  This  being 
she  case,  it  follows  that  the  necessary  effect 
of  the  bill,  as  amended,  was  to  assert  that, 
notwithstanding  the  legal  presumption  of 
community,  the  interest  of  the  deceased  wife 
in  the  property  could  be  determined  with- 
out the  presence  of  her  estate  or  of  her  heirs 
who  were  directly  interested. 

It  does  not  meet  this  difficulty  to  suggest 
that  the  effect  of  the  agreement  was  to  close 
the  question  of  community,  since  the  ground 
npon  which  the  relief  was  sought  was  that 
the  agreement  was  void.  Nor  is  there  merit 
in  the  suggestion  that  the  presence  of  the 
estate  of  the  mother  or  her  heirs  was  not 
necessary  because  the  court  below  found  as 
a  fact  either  that  there  was  no  community 
property,  or,  if  there  was,  that  no  account- 
ing or  liquidation  was  essential.  But  these 
findings  could  not  be  made  in  the  absence 
of  the  estate  of  the  mother  or  her  heirs 
without  In  effect  denying  a  hearing  to  those 
vitally  Interested. 

While  the  considerations  previously  stated 
establish  the  impossibility  of  affirming,  and 
the  necessity  for  reversing  and  remanding, 
they  also  engender  the  inquiry  whether,  in 
view  of  the  nature  and  character  of  the 
relief  sought  by  the  bill,  it  is  our  duty  to 
remand  for  a  new  trial,  or  with  directions 
to  dismiss  the  bill  because  of  an  inherent 
want  of  jurisdiction  to  give  the  relief  which 
the  bill  sought. 

Putting  out  of  view  for  a  moment  the 

averments  and  prayer  of  the  bill  relating  to 

the  nullify  of  the  private  agreement,  and 

gthe  sales  made  of  the  property  which  was 

■    transferred  by  that 'agreement  to  the  moth- 


er, we  think  It  is  patent  on  the  feet  of  too 
hill  that  it  but  invoked  the  authority  of  the 
court  to  exercise  purely  probate  jurisdic- 
tion by  administering  and  settling  the  estate 
of  Bios,  the  estate  of  his  son,  and  that  of 
the  mother,  and,  as  an  incident  thereof,  to 
liquidate  the  community  which  had  existed 
between  Rios  and  his  wife.  Indeed,  such 
was  exactly  the  substantive  relief  which  the 
bill  as  finally  amended  prayed.  As  by  the 
bill  It  is  alleged  that,  on  the  death 
of  the  father  and  brother,  probate 
proceedings  concerning  both  estates  hod  been 
commenced  in  the  proper  Porto  Rican  court, 
it  results  that  not  only  did  the  bill  seek  to 
administer  the  estates  through  the  court 
below,  but  it  sought  also  to  do  so,  although 
the  estates  were  open  in  the  local  court 
and  subject  to  the  power  and  authority  of 
such  court.  In  establishing  a  civil  govern- 
ment for  Porto  Rico,  Congress,  scrupulously 
regarding  the  local  institutions  and  laws, 
by  |  33  of  the  act  of  April  12,  1900  [31 
Stat,  at  L.  84,  chap,  161],  preserved  the 
local  courts,  both  original  and  appellate, 
and  recognized  their  power  and  authority 
to  deal  generally  with  all  matters  of  local 
concern.  In  creating,  by  the  34th  section 
of  the  same  act,  the  district  court  of  the 
United  States  for  Porto  Rico,  the  jurisdic- 
tion and  power  of  that  court,  we  think  by 
the  very  terms  of  the  act,  were  clearly  fash- 
ioned upon  and  intended  to  be  made,  as  far 
as  applicable,  like  unto  the  jurisdiction  ex- 
ercised by  the  circuit  and  district  courts 
of  the  United  States  within  the  several 
states  of  the.  Union.  It  is  true  that  the  ju- 
risdiction of  the  district  court,  resulting 
from  citizenship,  has  been  made  broader 
than  that  conferred  upon  the  circuit  and 
district  courts  of  the  United  States  within 
the  states.  But  this  does  not  tend  in  any 
way  to  establish  that  it  was  the  purpose  of 
Congress,  in  creating  the  district  court  of 
the  United  States  for  Porto  Rico,  to  endow 
that  court  with  an  authority  not  possessed 
by  the  courts  of  the  United  States  (Farrell 
t.  O'Brien  [O'Callaghan  v.  O'Brien]  191)  U. 
S.  89,  SO  L.  ed.  101,  26  Sup.  Ct  Rep.  727), 
to  exercise  purely  probate  jurisdiction  to 
administer  and  settle  estates,  in  disregard 
of  the  authority  of  the  local  court,  as  ere  « 
ated  and  defined  by  law.  g 

•  By  the  Porto  Rican  Code  of  Civil  Pro-* 
cedure  (article  62,  paragraph  6),  power  to 
administer  estates,  both  testamentary  and 
intestate.  Is  vested  in  the  judge  of  the  last 
place  of  residence  of  the  deceased.  That 
the  power  thus  conferred  is  exclusive  fa 
shown  by  the  text  of  the  some  articde  and 
by  the  comprehensive  grant  of  authority  em- 
braced in  the  provisions  of  the  Cods  which 
follow,  relating  to  the  settlement  of  both 
testamentary     and     intestate     woes— Inua. 
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That  It  embraces  authority  to  entertain  and 
dispose  of  all  actions,  whether  real  or  per- 
sonal, necessarily  incidental  to  the  accom- 
plishment of  the  power*  granted  over  estatea, 
la  shown  by  the  provisions  of  article  1001 
of  the  tame  Code.  The  similarity  between 
Hie  provisions  of  the  Louisiana  Code  as  to 
the  community,  and  the  analogy  which  ob- 
tains between  the  provisions  of  the  Louisi- 
ana Code  of  Practice  and  the  Code  of  Civil 
Procedure  of  Porto  Rico,  concerning  the 
power  of  the  judge  or  court  charged  with 
the  administration  of  estates,  whether  tes- 
tamentary or  intestate,  especially  where 
questions  concerning  the  liquidation  of  a 
community  which  has  existed  between  hus- 
band and  wife  is  concerned,  make  pertinent 
the  observations  of  the  supreme  court  of 
Louisiana  in  Lawson  v.  Ripley,  IT  La.  238, 
243,  where  it  waa  said: 

"The  succession  of  the  husband  la  there- 
fore so  far  connected  with  the  community 
as  to  form  together,  at  the  time  of  his  death, 
an  entire  mass,  called  his  estate,  which  Is 
not  only  liable  for  the  payment  of  the  com- 
mon debts,  but  also  for  the  portion  of  the 
wife  or  her  heirs  to  the  residue.  If  they  have 
■lot  renounced.  The  widow  or  her  repre- 
sentatives have  consequently  such  an  Inter- 
est in  the  mass  of  the  estate  or  succession 
of  the  husband,  with  regard  to  whom  no  dis- 
tinction is  made  between  his  separate  prop- 
arty  and  that  of  the  community  until  the 
net  proceeds  or  amount  of  the  acquests  and 
gains  are  ascertained,  that  their  assistance 
at  the  inventory  and  their  concurrence  at 
all  the  proceedings  relative  thereto,  which 
are  to  be  carried  on  contradictorily  with 
j  them,  are  generally  required.  All  such  pro- 
g  ceedings  take  place  before  the  court  of  pro- 
*  bates,  who* according  to  law,  has  exclusive 
jurisdiction  of  all  the  matters  concerning 
the  estate,  particularly  In  those  cases  where 
It  Is  in  a  course  of  administration;  and  it 
doe*  not  occur  to  us  that  separata  proceed- 
ings can  properly  be  had  in  relation  to  the 
community  until  after  the  settlement  of  the 
husband's  estate  and  the  payment  of  the 
common  debts,  a  division  of  the  residue  of 
the  acquests  and  gains  Is  to  be  made  be- 
tween the  heirs  of  tha  deceased  and  the 
surviving  spouse;  and  even  then  the  affair* 
of  the  husband's  estate,  administered  under 
the  control  and  supervision  of  the  court  of 
probates,  are  to  be  inquired  into  and  some- 
times fully  investigated." 

True  it  is  that  by  article  1046  of  the  Por- 
to Rican  Code  of  Civil  Procedure  the  par- 
tie*  Interested  in  an  estate  which  Is  unset- 
tled and  under  the  dominion  of  the  proper 
eourt  are  given  power  to  terminate  the  es- 
tate by  a  voluntary  agreement  between  them, 
and  that  such  may  have  been  the  effect  of 
the  agreement  between  the  parties  bar*  hi 


question  If  the  sun*  was  valid.  But,  as  the 
bill  charged,  and  the  relief  which  it  asked 
waa  baaed  upon  the  conception,  that  the 
agreement  waa  void,  It  follows  that  the  re- 
lief which  the  bill  aought  could  only  have 
proceeded  upon  the  hypothesis  that  the  es- 
tate had  not  been  closed,  and  was  yet  sub- 
ject to  bo  administered  in  the  proper  court. 
And  that  this  was  the  theory  of  the  bill  la 
shown  by  the  prayer  that  the  court  appoint 
a  master  to  liquidate  and  settle  the  estates. 

Coming  to  consider  the  subject  from  tha 
point  of  view  of  the  averments  as  to  the 
nullity  of  the  agreement  and  the  fraudulent 
simulation  of  the  sales,  it  Is  clear  that  the 
relief  sought  in  this  regard  waa  merely  an- 
cillary to  the  prayer  for  the  liquidation  and 
settlement  of  the  estates.  As  we  take  ju- 
dicial notice  of  the  fact  that  the  distinctions 
between  law  and  equity  In  a  technical  sense 
do  not  obtain  in  the  local  law  of  Porto  Rico, 
and,  aa  under  that  law  a  court  charged  with 
tha  administration  of  an  estate  is  one  of 
general  aa  well  as  probate  jurisdiction,  and  „ 
has  full  power  over  all  personal  and  realg 
actio ns*oonccming  the  estate,  It  follows  that* 
the  local  eourt  had,  in  the  nature  of  things, 
power  to  determine,  aa  an  incident  to  It* 
general  and  probate  authority,  whether  tha 
estate  had  been  closed  by  the  agreement,  and- 
hence  to  decide  whether  that  agreement  waa 
void,  and  had  also  jurisdiction  and  power 
to  determine  whether  tha  property  which 
had  been  transferred  to  the  mother 
by  the  agreement  yet  remained  a  put 
of  the  estate,  and,  as  an  incident  to 
so  doing,  to  decide  the  questions  of 
fraud  and  simulation  which  were  alleged 
En  tbe  bill.  Of  course,  the  general  scope  of 
the  authority  which  the  court  then  possessed 
endowed  It  with  the  power  to  liquidate  and 
settle  tbe  community  which  existed  between 
the  husband  and  wife,  aa  that  liquidation 
was  of  necessity  Involved  in  the  settlement 
of  the  estate.  Speaking  on  this  latter  sub- 
ject In  Lawson  v.  Ripley,  supra,  the  supreme 
court  of  Louisiana  said: 

"But  it  is  contended  that  this  would  be 
giving  to  the  court  of  probates  the  right  of 
trying  questions  of  title.  Probate  courts 
have  certainly  no  power  to  try  titles  to  real 
estate,  and  to  decide  directly  on  the  valid- 
ity  of  such  titles;  but,  as  this  eourt  ha* 
said  in  the  case  of  Gill  V.  Phillips,  8  Mart 
N.  S.  299,  'those  courts  possess  all  power* 
necessary  to  carry  their  jurisdiction  into 
effect;  and  when,  In  the  exercise  of  that 
jurisdiction,  questions  arise  collaterally, 
they  must,  of  necessity,  decide  them;  for  if 
they  could  not  no  other  court  could.'  And, 
'any  other  construction  would  present  a  sin- 
gular species  of  judicial  power, — the  right 
to  decree  a  partition,  without  the  authori- 
ty to  Inquire  Into  tha  ground*  on  which  It 
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should  be  ordered,  or  the  portion*  that  each 
of  the  parties  ikoaM  take.  The  end  would 
tbtu  be  oonoeded  without  the  mtu.'  Bail- 
lio  t.  Wilson,  6  Mart.  N.  S.  217.  We  are 
satisfied  that  whenever  a  question  of  title 
to  real  property  and  slaves  arise*  collateral' 
ly  in  the  court  of  probates,  and  an  Examina- 
tion of  it  becomes  necessary  in  order  to  give 
the  court  the  means  of  arriving  at  a  correct 

§  conclusion  on  matters  of  which  It  ha*  juris- 
diction, it  must  take  cognizance  of  such  ti- 
*  tie,  at  least  for  the  purpose  of*  ascertaining 
which  property  belongs  to  either  of  the 
spouses  respectively  or  to  the  community." 
The  decree  is  reversed  and  the  case  is  re- 
manded to  the  court  below,  with  directions 
to  dismiss  the  bill  for  want  of  jurisdiction 
over  the  subject-matter. 


(209  U.  S.  876) 

MoCABE     *     STEEN     CONSTRUCTION 
COMPANY,  a  Corporation,  Plff.  in  Err, 

WILLIAM  N.  WILSON. 

Appeal  —  waiver  of  error, 

1.  Any  supposed  error  committed  by  the 
trial  court  in  overruling  a  demurrer  to  the 
evidence  is  waived  where  the  defendant 
thereafter  proceeds  to  introduce  testimony  In 
Its  own  behalf.  * 
Appeal  —  harm  less  error. 
.  2.  The  refusal,  based  upon  the  state  of 
the  pleadings,  to  permit  a  corporate  defend- 
ant to  prove  facts  tending  to  show  that  the 
partnership  out  of  which  It  grew  was  the 
real  party  in  interest,  does  not  affect  "sub- 
stantial rights"  within  the  meaning  of  Wil- 
son's Okie.  Ann.  Stat.  chap.  68,  art  8,  ! 
146,   governing  the   reversal   of    judgments, 


where  no  testimony  on  that  point 

fered  after  the  pleadings  were  amended,  and 

the  incorporation  was  evidently  merely  for 

business    convenience,    the    partners    taking 

nearly  all  the  stock  in  their  own  names,  and 

was  followed  by  no  change  In  the  manner 

of  doing  business.  ** 

Appeal  —  Hnfflclency    of    general    excep- 
tion. 
8.  An  exception  taken  as  an  entirety  to 

the    ruling   of    the   court   upon    several    re- 

Sested  Instructions  is  not  sufficient  to  raise 
e  correctness  of  the  ruling,  f 
Master   and   servant— wbo   are   fellow 

servants. 

4.  A  fireman  employed  on  a  locomotive, 
and  engaged  in  the  movement  of  a  train,  is 
not  a  fellow  servant  with  the  superintend- 
ent of  construction  and  the  foreman  of  a 
bridge  gang,  who  are  present  and  engaged 
In  supervising  and  directing  the  work  on 
the  bridge,  tt 
Appeal  —  review     of     verdict  —  negli- 

6.  A  verdict  finding  that  a  construction 
company  was  guilty  of  negligence  toward  a 
locomotive   fireman    In   its  employ  who  was 

Injured  by  the  giving  way  of  a  pile  bridge 

•Bd.  Note.— For  cases  In  point  see  Cent  Dig.  Vol.  H,  Trial,  f  881. 
"Ha.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  I,  Appeal  and  Error,  SJ  «ST-4t9t 
t  Bd.  Note.— For  cues  la  point  see  Cent.  Dig;  vol.  2,  Appeal  and  Error.  {)  1621,  16U. 
tt  Bd.  Note.— For  cases  In  point  see  Cent  Dig.  vol.  14,  Hester  and  Servant.  |  600. 
For  other  definitions,  see  Words  and  Phrasss,  vol.  I,  pp.  rns-2730;  vol.  g,  -  ~ 
t  Bd.  Note.— For  esses  In  point  *e*  Cent  Dig.  vol.  t,  Appeal  and  Error,  II  SMI 
It  Bd.  Note,— For  esses  la  point  see  Cent  Dig.  voL  a.  Muter  and  Servant 


during  high  water  will  not  be  disturbed  by 
the  Federal  Supreme  Court,  where  it  has 
been  approved  by  both  the  trial  and  terri- 
torial supreme  courts,  and  there  we*  evi- 
dence that  the  bridge  bad  once  before  given 
way  in  time  of  high  water,  and  was  rebuilt 
without  change  of  plan.) 
Master  and  eervaut  —  contributory  nea> 

llgence. 

6.  A  locomotive  fireman  fa  not  guilty  of 
contributory  negligence  precluding  a  re- 
covery for  an  injury  caused  by  the  giving 
way  of  a  bridge  because  he  did  not  avail 
himself  of  the  engineer's  permission,  given 
before  the  engine  moved  onto  the  bridge,  to 
leave  the  engine  and  go  back  on  the  train, 
where  both  the  engineer  and  himself  were 
advised  by  the  construction  force  that  tha 
bridge  was  safe,  tt 

[No.  IBB.] 


Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of 
the  District  Court  of  the  Third  Judi- 
cial District,  in  that  territory,  In  favor 
of  plaintiff  in  an  action  by  an  employee  of 
a  construction  company  to  recover  damage* 
for  injuries  caused  by  the  giving  way  of  a 
bridge.    Affirmed. 

See  same  case  below,  IT  Oku.  S5S,  67 
Pae.  320. 

Statement  by  Mr.  Justice  Brewer: 
On  June  0,  1902,  Wilson,  the  defendant 
in  error,  was  injured  by  the  giving  way  of  a 
railroad  bridge  across  the  Canadian  river  in 
the  territory  of  Oklahoma.  Tha  bridge  was, 
on  a  new  Hue  of  railroad,  which  was  being£ 
constructed  from*Oklahoma  City  to  Quanah,* 
Texas.  The  petition,  filed  October  18,  1902, 
in  the  district  court  of  the  third  judicial 
district,  Bitting  In  and  for  the  county  of 
Oklahoma,  charged  that  the  defendant,  now 
plaintiff  In  error,  was  a  subcontractor  and 
constructing  a  portion  of  the  railroad,  in- 
cluding therein  the  crossing  of  the  Canadian 
river;  that  Wilson  was  a  locomotive  fireman 
employed  by  the  defendant.  The  circum- 
stances of  the  injury  were  stated  in  the  peti- 
tion, and  negligence  on  the  part  of  the  de- 
fendant waa  averred.  A  trial  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plain- 
tiff for  $5,600.  This  judgment  was  affirmed 
hy  the  supreme  court  of  the  territory  (IT 
Okla.  355,  87  Pac.  320),  and  thence  brought 
here  by  writ  of  error. 


Messrs.  Arthur  O.  Hoseley  and  Louis 
B.  Eppstein  for  plaintiff  in  error. 

Messrs.  James  B.  Ronton,  John  W. 
Shartel,  Frank  Wells,  and  John  H.  Wright 
for  defendant  in  error. 
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Mr.  Justice  Brewer  delivered  the  opinio 
of  the  court: 

When  the  plaintiff  rested  the  court  over- 
ruled a  demurrer  to  the  evidence.  This  rul- 
ing, however,  cannot  avail  the  defendant, 
whatever  the  defects  then  In  the  case,  for 
thereafter  It  proceeded  to  Introduce  testi- 
mony in  Ita  own  behalf,  and  this  waived  any 
supposed  error.  Accident  Ius.  Co.  v.  Crau- 
dal,  120  U.  S.  689,  830,  30  L.  ed.  741,  742, 
7  Sup.  Ct  Rep.  685;  Robertson  v.  Perkins, 
12S  U.  S.  233,  236,  32  L.  ed.  886,  087,  9  Sup. 
Ct  Rep.  279;  Bogk  v.  Gaasert,  149  U.  S. 
17,  23,  87  L.  ed.  631,  634,  13  Sap.  Ct.  Rep. 
738;  Campbell  t.  Haverhill,  1SS  U.  S.  610, 
39  L.  ed.  230,  18  Sup.  Ct.  Rep.  217. 

The  petition  averred  that  one  Pratt  was 
defendant's  superintendent  of  construction 
and  one  Fallahey  foreman  of  the  gang 
gaged  in  work  on  the  bridge,  and  that  the 
plaintiff  was  employed  by  the  defendant 
H  through  Its  general  superintendent.  The  au- 
••  swer,  in  addition  to  certain  special  defenses, 
•  was*an  unverified  general  denial,  and  the 
court  held  that  under  the  pleadings  the  de- 
fendant was  estopped  from  showing  that  the 
foreman  of  the  bridge  gang  and  the  super- 
intendent of  construction  were  not  in  lta  em- 
ploy. This  ruling  was  based  upon  |  8980 
of  the  Oklahoma  General  Statutes,  which 
provides  that  "in  all  actions  allegations 
...  of  any  appointment  or  authority 
.  .  .  shall  be  taken  ae  true  unless  the 
denial  of  the  same  be  verified  by  the  af- 
fidavit of  the  party,  his  agent  or  attorney." 
Defendant  also  sought  to  prove  that  plain- 
tiff was  not  In  Its  employ;  that  it  in  fact 
did  not  exist  at  the  time  of  the  accident; 
that  the  contract  for  the  construction  work 
was  taken  by  a  partnership,  McCabe  A  Steen. 
The  answer  of  defendant  alleged  that  the 
Injury  to  plaintiff  "was  due  to  one  of  the 
risks  assumed  by  the  plaintiff  in  his  con- 
tract of  employment  with  this  defendant,'' 

The  general  denial  in  the  answer  as  orig- 
inally filed  was,  In  terms,  of  "the  allega- 
tions contained  in  the  petiticm  in  manner 
and  form  as  therein  set  forth."  During  the 
progress  of  the  trial  the  defendant  asked 
leave  to  amend  by  striking  out  the  words 
"in  manner  and  form  as  therein  set  forth," 
to  which  application  the  plaintiff  objected, 
saying: 

"As  far  as  the  general  denial  being  suf- 
ficient to  permit  the  defendant  admitting 
that  it  is  the  proper  defendant,  and  to  raise 
further  issues  as  far  aa  it  not  being  guilty 
of  any  negligence,  admitting  that  it  was 
the  defendant  and  was  doing  the  contract- 
ing work  there,  why  we  don't  care  anything 
about  it;  but  we  do  object  to  their  being 
permitted  to  amend  their  answer  in  any  way 
so  as  to  raise  the  issue  that  this  defendant 
Is  not  the  defendant  with  whom  the  plain- ' 


tiff    contracted    and   who    was    doing    this 

The  court  thereupon  announosd  Its  de- 
cision to  neither  permit  nor  deny  the  de- 
fendant lean  to  amend  at  that  time,  eey- 


The  Court;  We  will  go  ahead  now  and 
treat  this  answer  aa  a  general  denial  at  this 
time,  and  will  reserve  my  ruling  on  your 
motion  until  I  see  further;  I  will  fix  the 
temiB  later.  _ 


The  Court:  The  defendant  will  be  per- 
mitted to  amend  the  general  denial  by  strik- 
ing out  those  words  (the  words  heretofore 
referred  to)  by  the  payment  of  half  of  the 
costs  of  court  to  this  date,  except  the  wit- 
nesses of  the  plaintiff,— the  fees;  that  Is, 
provided,  however,  that  if  a  oontinuance  by 
reason  of  this  amendment  is  taken  by  the 
plaintiff,  the  defendant  shall  be  taxed  with 
all  the  costs,  unless  the  court  should  con- 
tinue It  on  account  of  some  showing  made 
by  the  plaintiff;  then,  of  course,  the  coats 
occasioned  by  the  amendment  would  follow. 

Mr.  Keaton:  Counsel  for  plaintiff  here 
states  that  If  It  Is  permitted  to  show  by  tes- 
timony that  the  McCabe  ft  Steen  Construe- 
tion  Company  were  not  building  this  road 
and  not  building  the  bridge,  then  the  plain- 
tiff will  have  to  make  a  showing  and  ask 
for  a  oontinuance  of  the  ease  In  order  to  re- 
form the  pleadings. 

Mr.  Moseley;  Well,  we  have  not  offered 
that  testimony  yet. 

The  Court;  You  gentlemen  have  heard 
my  statement  that  If  a  oontinuance  should 
be  made  necessary,  then  all  the  oostsj  will 

Whereupon  the  defendant  amends  lta  an- 
swer by  striking  out  certain  words,  the  same 
being  "in  manner  and  form  as  therein  set 
forth,"  which  appeared  between  the  word 
"petition"  and  the  word  "and"  In  the  third 
line  of  first  paragraph  of  said  answer. 

It  will  be  observed  that  counsel  for  the 
defendant  stated  that  he  had  not  yet  of- 
fered testimony  to  show  that  the  McCabe  ft 
Steen  Construction  Company  was  not  build- 
ing the  road  and  the  bridge,  and  the  record 
shows  that  thereafter  there  was  no  testi- 
mony in  any  form  offered  to  establish  that 
fact.  Now  whatever  might  have  been  com- 
petent testimony  under  the  answer  aa 
amended,  it  appears  by  the  statement  of 
counsel  that  no  testimony  respecting  the 
matter  had  been  offered,  and  the  record 
rs  that  none  l 
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•  mast  b«  stated,  Soanei,  that  prior  to  tea 
ruling  just  quoted  It  had  been  shown  that 
within  six  weeks  after  the  injury,  and  while 
the  work  of  construction  was  still  in  prog- 
ress, the  partnership  conveyed  all  its  in- 
terest to  the  corporation,  the  two  members 
of  the  partnership  of  McCabe  &  Steen  tak- 
ing 98  per  cent  of  the  corporate  stock. 
This  transfer  was  of  eo  little  significance 
that  It  was  unknown  to  Its  counsel  at  the 
time  be  filed  the  answer,  and  from  his  state- 
ment he  evidently  did  not  care  to  press  any 
defense  on  that  ground.  The  Oklahoma  stat- 
ute provides:  "The  court,  in  every  stage  of 
action,  must  disregard  any  error  or  defect 
in  the  pleading!  or  proceedings  which  docs 
not  affect  the  substantial  rights  of  the  ad- 
verse party;  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect'*  Wilson's  Rev.  &  Anno.  Stat. 
chap.  00,  art.  8,  I  140. 

With  reference  to  these  several  matters 
thus  grouped  together,  we  are  of  opinion 
that  the  Oklahoma  statutes  we  have  just 
quoted  sufficiently  answer  any  claim  of  er- 
ror. The  litigation  proceeded  upon  the  the- 
ory that  the  corporation  was  the  real  party 
in  interest,  and  while  the  partnership  and 
the  corporation  were  not  identical,  yet  the 
partner!  were  substantially  the  corporation, 
and  the  change  In  organization  did  not  ma- 
terially affect  the  rights  of  the  plaintiff. 
Evidently,  for  business  convenience,  the 
partner*  concluded  to  organize  as  a  corpo- 
ration; and  yet  they  took  the  bulk  of  the 
stock  in  their  own  names.  They  were  prac- 
tically the  owners,  and  it  does  not  appear 
that  there  was  any  change  in  the  manner 
of  doing  business  or  in  the  relations  of  the 
employer   to   the   employees.      To  hold. 


his  failure  to  offer  any  further  testimony 
on  the  subject,  that  the  substantial  rights 
of  the  defendant  were  affected  by  any  of 
these  matters,  would  be  sacrificing  substance 
to  form.  The  objections  were  properly  dis- 
regarded by  the  Oklahoma  courts,  both  trial 
and  supreme. 

While  the  defendant  asked  several  instruc- 
tions, the  exception  taken  was  not  to  the 
e  ruling  on  each  instruction  separately,  but 
2  to  them  as  an  entirety.    This  plainly  was 

*  insufficient.  •Fullenwider  V.  Ewing,  25  Kan. 
09;  Bailey  v.  Dodge,  28  Kan.  72;  Fleming 
v.  Jjitham,  48  Kan.  773,  30  Pac.  100. 

There  remain  for  consideration  these  mat- 
ters: One,  the  contention  that  the  plaintiff 
was  a  fellow  servant  with  the  foreman  of 
the  gang  at  work  on  the  bridge  and  the  su- 
perintendent of  construction;  another,  the 
question  of  negligence  on  the  part  of  the  de- 
fendant; and  a  third,  contributory  negli- 
gence. With  reference  to  the  first,  it  must 
be  borne  in  mind  that  the  plaintiff  was  a 


fireman  employed  on  a  locomotive,  and  his 
work  was  In  a  separate  department  from 
that  of  the  employees  engaged  In  the  con- 
struction of  the  bridge.  This  is  not  a  caw 
for  the  application  of  the  doctrine  of  fel- 
low servant.  It  would  be  carrying  that  doe- 
trine  too  far  to  hold  that  one  employed  as  a 
fireman  and  engaged  in  the  movement  of 
a  train  was  a  fellow  servant  with  the  su- 
perintendent of  construction  and  the  fore- 
man of  a  bridge  gang,  both  of  whom  were 
present  and  engaged  in  supervising  and  di- 
recting the  work  on  the  bridge.  These  lat- 
ter employees  represented  the  principal  in 
an  entirely  different  line  of  employment 
from  that  in  which  the  plaintiff  was  en- 
gaged, were  discharging  a  positive  duty  of 
the  master  to  provide  a  safe  and  suitable 
place  and  structures  in  and  upon  which  its 
employees  were  to  do  their  work,— Union 
P.  R.  Co.  v.  O'Brien,  101  U.  S.  491,  40  L. 
ed.  700,  10  Sup,  Ct  Rep.  018,  and  cases 
cited  in  the  opinion, — and,  in  discharging 
that  positive  duty  they,  and  not  he,  wen 
the  representatives  of  the  defendant.  Their 
action,  so  far  as  that  work  was  concerned, 
was  the  action  of  the  defendant. 

With  reference  to  the  second  question, 
that  of  negligence  on.  the  part  of  the  de- 
fendant, it  must  be  premised  that  this  is 
largely  a  question  of  fact,  and  a  question 
of  fact  Is  submitted  to  the  decision  of  a 
jury.  Notwithstanding  the  able  argument 
of  counsel  for  defendant  in  endeavoring  to 
show  that  the  defendant  did  everything  that 
prudence  required  for  the  purpose  of  ""H"g 
the  bridge  safe,  we  are  not  satisfied  that  the 
testimony  Is  so  convincing  in  this  respect 
as  to  justify  us  in  setting  aside  the  verdict* 
of  the  jury,  approved  as  it  was  by  the  trialjj 


pecially  after  this  admission  of  counsel  and  •and  supreme  courts  of  Oklahoma.    There  is,* 


of  course,  resting  upon  the  employer  the 
duty  of  providing  a  suitable  and  safe  place 
and  structures  in  and  upon  which  its  em- 
ployees are  called  to  do  their  work,  and  this 
plaintiff  was  charged  with  no  duty  in  re- 
spect thereto. 

A  full  statement  of  the  testimony  would 
unnecessarily  prolong  this  opinion,  and  a 
brief  outline  must  suffice.  The  bridge  was 
a  pile  bridge,  the  piles  having  been,  as 
claimed,  driven  down  to  solid  rock.  This 
rock  substratum  sloped  from  the  north  to 
the  south  side  of  the  river,  the  first  bent 
striking  the  rock  at  8  or  10  feet.  At  the 
place  where  the  bridge  sank  the  depth  to 
the  rock  was  IS  feet.  Above  the  rock  was 
quicksand,  and  the  piles  were  driven  through 
it.  The  bridge  was  originally  constructed 
soma  weeks  before,  but  during  high  water 
a  portion  of  it  had  washed  out  It  was  re- 
built upon  the  same  plan  and  with  appar- 
ently no  further  protection  than  when  orig- 
inally constructed.    At  the  time  af  Um  fee- 


.Google 


LIPPHARD  T.  HUMPHREY. 


jury  there  ml  again  Ugh  water,  and  that 
Ugh  water  made  a  roaring  torrent  of  the 
flowing  stream.  When  the  train  upon  which 
the  plaintiff  mi  fireman  came  to  the  river 
it  wee  found  that  upon  the  bridge  there  had 
been  placed  a  loaded  flat  car.  Disengaging 
itself  from  the  balance  of  the  train,  the  loco- 
motive moved  onto  the  bridge  and  pulled 
that  car  off.  As  it  did  eo  there  was  a  slight 
subsidence  at  the  place  where  the  bridge 
finally  gave  way.  So  the  engine  returned  to 
the  north  bank  of  the  river,  while  the  gang 
of  employees,  under  the  direction  of  the 
foreman  and  the  superintendent  of  construc- 
tion, proceeded  to  place  a  false  span  under- 
neath the  bridge  at  the  point  of  subsidence, 
and  after  awhile  notified  the  train  employee* 
that  the  bridge  was  safe.  Thereupon  the  en- 
gine moved  slowly  onto  the  bridge,  and  when 
ft  got  to  the  place  where  there  had  been  a 
prior  subsidence  the  bridge  sank  ao  at  to 
drop  the  engine  into  the  river,  and  in  that 
way  the  plaintiff  was  injured.  Now  it  ap- 
pears that  by  actual  experience  the  bridge 
m  aa  originally  constructed  gave  way  in  time 
m  of  high  water,  and  yet  was  rebuilt,  without 
F  change  of  plan  and  without  adding*  farther 
protection.  When  the  high  water  returned, 
aa  it  did  at  the  time  of  the  injury,  there 
was  again  a  giving  way  of  the  bridge.  From 
this  general  outline  of  the  case  (filled,  of 
course,  more  in  detail  by  the  testimony  as 
to  the  circumstances  of  the  work  and  the 
injury)  it  is  apparent  that  there  was  a  ques- 
tion whether  the  defendant  had  made  suita- 
ble provision  for  securing  a  safe  structure 
upon  which  the  trains  should  pass;  and, 
upon  a  review  of  all  the  testimony,  we  do 
not  feel  that  we  are  justified  in  disturbing 
the  verdict,  approved  as  it  was  by  the  Ok- 
lahoma courts. 

Thirdly,  it  Is  insisted  that  the  plaintiff 
was  guilty  of  contributory  negligence,  in 
that,  when  the  engine  moved  onto  the 
bridge,  at  the  time  of  the  injury,  the  engi- 
neer said  to  him  that  he  need  not  stay  on 
the  engine,  but  might  go  back  on  the  train. 
But  hie  place  of  work  was  In  the  engine, 
the  same  as  that  of  the  engineer}  and  be- 
cause he  did  not  avail  himself  of  the  sug- 
gestion, and  leave  that  place,  it  can  hardly 
be  said  that  he  was  guilty  of  contributory 
negligence.  He  stayed  at  his  regular  place 
of  work  and  where  his  ordinary  duty  called 
Um  to  be,  and  it  would  be  a  harsh  rule  to 
hold  that  a  man  so  doing  was  guilty  of  con- 
tributory negligence  because  he  did  not 
avail  himself  of  a  permission  to  occupy  a 
different  and  perhaps  a  safer  place;  es- 
pecially as  both  the  engineer  and  himself 
were  advised  by  the  construction  force  that 
the  bridge  was  safe. 
These  are  all  the  matters  that  call  for 


notice.  We  find  no  error  In  the  rulings  of  . 
the  Supreme  Court  of  Oklahoma,  and  Its 
judgment  is  affirmed. 


(203  U.  8.  SM) 

ADOLPH  F.  LIPPHARD,  William  A. 
Lipphard,  Adolph  F.  Lippbard,  Jr.,  et  al., 
Plffiv  in  Err.  and  Appts., 


Evidence  —  presumption  —  knowledge) 
of  contents  of  will  by  Illiterate  testa- 
trix. 

1.  A  testatrix  will  not  be  presumed  igno- 
rant of  the  contents  of  a  will,  which  was 
not  read  to  her  at  the  time  of  execution,  be- 
cause she  cannot  read,  where  there  is  a 
total  lack  of  proof  of  fraud,  undue  influence, 
or  want  of  testamentary  capacity  attending 
the  execution  of  the  will. 

Evidence  —  declarations  of  testatrix. 

2.  Declarations  of  an  illiterate  testatrix 
prior  and  subsequent  to  the  date  of  her 
will,  as  to  how  she  intended  to  dispose,  or 


ignorant  of  its  contents,  where  there 
was  no  evidence  of  testamentary  Incapac- 
ity at  the  date  of  the  will,  and  noth- 
ing in  the  evidence  excluded  from  which  it 
could  be  inferred,  and  there  was  no  evi- 
dence of  fraud  or  undue  influence.  * 


[Mo.  188.] 


IN   ERROR  to  and   APPEAL  from   the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia to  review  a  decree  which  affirmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, admitting  a  will  to  probate.    Affirmed. 
See  same  case  below,  28  App.  D.  C.  SM. 

Statement  by  Mr.  Chief  Justice  Fuller: 

Loraine  Lippbard,  of  the  District  of 
Columbia,  died  December  8,  1908,  leaving  a 
paper  writing  purporting  to  be  her  last  will 
and  testament,  bearing  date  April  27,  1898, 
duly  attested  by  three  witnesses,  and  nam- 
ing Rev.  Mr.  Meador  as  executor. 

Decedent  left  surviving  her  as  her  next  of 
kin  and  sole  heirs  at  law  her  husband, 
Adolph  F.  Lipphard,  Sr.;  three  sons,  named 
John,  William  A.,  and  Adolph  F.  Lipphard, 
Jr. ;  two  daughters,  named  Sophia  L.  Hellen, 
born  Lipphard,  and  Capitola  L.  Anderson, 
born  Lipphard;  sixteen  grandchildren,  four 
of  whom  were  infants  under  the  age  of 
twenty-one  Tears.  AH  the  other  of  her  heirs 
and  next  of  kin  were  of  lawful  age. 

Decedent's  property  consisted  of  a  small 
quantity  of  personal  property,  valued  a* 
vol  « ,  wins,  |  (U. 
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fSBO,    nd    scan*    real    estate,    valued    at 
110,000. 

The  husland,  Adolpli  F.  Lipphard,  Br., 
end  two  of  the  tons,  William  A.  and  Adolph 
V.  Lipphard,  Jr.,  Bled  a  caveat  to  the  pro- 
bate of  the  will.  All  of  the  other  next  of 
kin  and  heir*  at  law  became  partial  la  one 
way  or  another.  Before  the  issue*  were 
B  framed  on  the  caveat  the  Rev.  Mr.  Meador 
e  departed    this    life.      Thereupon    deced  ent's 

•  daughter*,  Capi tola  L.  Auderaon*and  Sophia 
L.  Hellen,  beneficiaries  under  the  writing, 
petitioned  the  court  for  leave  to  propound 
aaid  paper  writing  as  and  for  the  last  will 
of  decedent,  and  an  order  waa  passed  by 
the  court  below  authorizing  this  to  he  done. 
Thereafter  a  decree  waa  passed  framing  Is- 
sues upon  the  caveat,  to  be  tried  by  a  jury. 
The  issues  were  five  in  number  and  were  as 
follows: 

"1.  Was  the  paper  writing  dated  April 
B7,  1898,  the  last  will  and  testament  of 
■aid  Loraine  Lipphardt 

"2.  Was  the  said  writing  executed  and  at- 
tested In  dne  form,  as  required  by  law! 

"i.  At  the  time  of  the  execution  of  said 
paper  writing,  waa  the  said  Loraine 
Lipphard  of  sound  and  disposing  mind  and 
capable  of  making  a  valid  deed  or  contract ! 

**«.  Waa  said  writing  procured  by  fraud 
or  undue  influence,  practised  upon  her  by 
any  person  or  persons! 

"5.  Was  the  signature  of  the  said  Lo- 
raine Lipphard  procured  by  force  exercised 
upon  her  by  any  person  or  persons!" 

Barnard,  J.,  presiding  at  the  trial  of  the 
issues,  directed  the  jury  to  find  the  third, 
fourth,  and  fifth  Issues  la  favor  of  the  cavea- 
tees,  on  the  ground  that  the  evidence  was 
insufficient  to  warrant  the  Jury  la  finding 
a  verdict  thereon  In  favor  of  the  caveators. 
The  first  and  second  issues  were  submitted 
to  the  jury  with  instructions  by  the  court 
to  the  effect  that  unless  the  jury  believed 
that  the  contents  of  the  paper  were  known 
to  testatrix  at  the  time  of  execution,  they 
should  find  for  the  caveators.  If,  howi 
they  should  find  from  the  evidence 
testatrix  did  know  the  contents  of  the 
paper,  and  did  sign  the  same  by  her  mark 
la  the  presence  of  witnesses,  who  signed 
the  same  iib  witnesses  in  her  presence,  the 
verdict  should  be  In  favor  of  the  caveateea. 
The  jury  found  the  issues  in  favor  of  the 
eaveatees,  and  the  will  was  accordingly  ad- 
mitted to  probate  and  record  May  3,  1908. 

From  this  decree  the  caveators  appealed 
to  the  court  of  appeals  of  the  District  of 
Columbia   (28  App.  D.  C.  SCO),  which  af- 
firmed the  decree  of  the  supremo  court  of 
«  the   District,   and  thereupon   the  case   was 
h  brought  to  this  court. 

*  'The  paper  writing  in  controversy  was 
aaased  by  three  credible  witnesses,  all  of 


whom  testified  as  witnesses  for  the  eaveateee. 
From  their  testimony  It  appeared  that  on  the 
27th  day  of  April,  1898,  Mrs.  Loraine  Lipp- 
hard brought  the  writing  to  the  office  of  Miss 
Parker,  one  of  the  attesting  witnesses,  with 
whom  she  had  long  been  acquainted,  and 
told  her  that  it  was  her  last  will  and  testa- 
ment, and  that  she  wanted  It  attested  by 
three  witnesses.  Two  other  witnesses  with 
whom  she  waa  also  acquainted,  one  of  them 
for  forty  years,  were  procured,  and,  all 
three  being  present,  testatrix  declared  the 
paper  writing  to  be  her  will  and  signed  It  by 
her  mark  thereto  in  the  presence  of  all  the 
witnesses,  and  they  signed  their  names  there- 
to as  attesting  witnesses  in  her  presence. 
The  testatrix  waa  at  the  time  of  sound  mind 
and  capable  of  making  a  valid  deed  or  will. 
The  will  was  not  read  in  the  presence  of  the 
witnesses,  and  after  the  testatrix  had  sab- 
scribed  her  "mark"  and  the  will  had  been 
witnessed,  It  was  handed  to  her  and  she  took 
It  away  with  her.  After  Mrs.  Lipphard's 
death  the  will  waa  produced  by  Rev.  Mr. 
Meador  and  given  by  him  to  an  attorney, 
who  lodged  it  in  the  office  of  the  register 
of  wills. 

Evidence  was  adduced  on  the  trial  on  be- 
half of  the  caveators  that  Mrs.  Lipphard 
oould  not  read  or  write;  and  she  waa  a 
licensed  midwife  and  had  a  great  number  of 
cases;  that  the  title  to  the  real  estate  da- 
vised  by  the  will  was  originally  in  her  hus- 
band; that  in  March,  1867,  he  put  a  trust 
on  the  property,  and  it  was  subsequently 
sold  thereunder;  that  he  afterward  took  ti- 
tle to  the  property  and  again  It  waa  sold, 
and  then  the  title  waa  taken  in  the  wife's 
name.  The  husband's  testimony  tended  to 
show  that  he  was  improvident.  Testatrix 
was  an  energetic  woman  and  a  good  wife. 
Part  of  the  property  when  purchased  waa 
vacant  land.  In  180*  this  land  waa  im- 
proved by  two  houses.  Testatrix  made  the 
contract  for  the  erection  of  these  houses  and 
attended  to  the  building  of  the  same.  The 
husband  and  wife  had  lived  happily  together 
for  sixty-five  years,  3 

•  The  will  devised  and  bequeathed  the  en? 
tire  estate  of  the  testatrix  to  the  Bar. 
Chestain  C.  Meador  in  trust:  (1)  To  pay 
all  funeral  expenses  and  debts;  (2)  for  the 
use  of  her  husband,  Adolph  F.  Lipphard, 
during  his  life;  (3)  to  pay  the  expenses  of 
said  husband's  last  illness  and  funeral;  (4) 
upon  the  death  of  the  husband,  to  divide  the 
same  among  children  named,  according  to 
the  directions  therein  contained;  the  trustee 
also  being  appointed  executor.  The  real  es- 
tate consisted  of  three  lota,  two  of  which 
were  specifically  devised  to  the  two  daugh- 

Messrt.  Ooaptn  Brown,  Charles  H.  Ba» 
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But,  sad  J.  P.  EuMit  tor  platntiffa  la  er- 
ror and  appellants. 

Mown.  B.  V.  Iietgbton  and  O.  Clinton 
Jarac*  for  defendants  in  error  lid  appel- 


*  'Mr.  Chief  JniUn  Fuller  delivered  the 
opinion  of  the  court: 

The  contention  of  the  appellants  U  that,  M 
testatrix  could  not  read,  and  aa  the 
will  waa  not  read  to  her  at  the  time  of 
It*  execution,  it  was  therefore  to  be  pre- 
sumed that  she  did  not  know  the  content! 
of  the  will  when  the  executed  ft,  or  that  the 
jury  ought  not  to  hare  been  allowed  to  pro- 
caine from  the  evidence  produced  before  than 
that  the  testatrix  had  knowledge  of  the  con- 
tent! of  the  wilL 

Mrs.  Llppbard  brought  the  will  with  her 
to  the  office  of  one  of  the  attesting  witaeeeee 
for  the  purpooe  of  execution,  and,  after  ita 
execution,  took  it  away  with  her,  and  at 
her  death  it  appeared  In  the  possession  of 
the  Hot.  Mr.  Meador,  the  executor  named 
therein,  and  by  whom  It  waa  propounded 
tor  probate  and  record.  She  declared  to  the 
witneeeea  that  it  waa  her  will,  and  requested 
them  to  attest  it  »  such)  and  Ita  provisions 
were  reasonable  and  natural.  She  waa 
■hewn  to  be  a  woman  of  Intelligence  and 
business  capacity;  ahe  waa  in  bodily  and 
mental  health  and  rigor  when  the  instru- 
ment waa  executed;  and  then  waa  no  sug- 
gestion of  fraud  or  undue  influence  in  the 
ease. 

In  theee  circumstances  the  jury  properly 
eoneloded  that  the  testatrix  knew  the  coo- 
tents  of  the  will  at  the  time  of  ita  execution, 
and  the  court  might  well  have  directed  inch 
fading,  unices  the  bare  fact  of  the  inability 
of  teatatrix  to  read  raised  a  legal  presump- 
tion that  ebe  did  not  pooeeca  that  knowledge, 
(and  the  absence  of  the  reading  of  the  will 
la  her  at  that  time  waa  fatal.    But  we  know 

*  of  no  such  presumption  as*  matter  of  law, 
and,  on  the  contrary,  the  presumption  where 
a  will  la  properly  signed  and  executed 
la  that  the  testator  knows  the  contents. 
Where  there  is  evidence  of  the  practice 
of  fraud  or  of  undue  Influence,  affirma- 
tive proof  of  knowledge  of  the  con- 
tanta  may  be  necessary,  but  not  so  In  any 
other  ease,  simply  because  of  a  presumption 
arising  from  inability  to  read.  Taylor  v. 
Creawell,  46  Md.  422,  481;  Vernon  v. 
Kirk,  30  Pa.  224;  King  v.  Kinsey,  74  N.  0. 
Sol;  Eoehaner  v.  Hoshauer,  20  Pa.  404; 
Clifton  v.  Murray,  7  Ga.  B8B,  SO  Am.  Deo. 
411 ;  Doran  v.  Mullen,  T8  I1L  M2 ;  Walton  v. 
Kendriek,  122  Mo.  504,  26  L.BJL  701,  27 
8.  W.  872;  Niekereon  v.  Buck,  12  Cush.  841; 
Guthrie  r.  Price,  28  Ark.  407. 

In  the  latter  ease  testatrix1*  name  was 
subscribed   to   the   will,   and   between   her 


her  mark  ia  the 
form  of  a  cross.  The  attesting  witneeeea 
signed  the  will  at  her  request,  in  her  pres- 
ence, and  in  the  presence  of  each  other. 
She  produced  the  paper  writing  for  them 
to  attest,  and  declared  that  It  was  her  will, 
and  that  she  desired  them  to  witness  it  as 
such.  She  did  not  write  her  name,  but 
It  was  not 
i  to  the  will. 
It  waa  not  written  by  either  of  the  witness- 
es, nor  in  their  presence.  Testatrix  could 
not  read,  and  the  will  was  not  read  to 
her  in  the  presence  of,  or  to  the  knowl- 
edge of,  the  witnesses.  The  trial  court  in- 
strneted  the  Jury,  in  effect,  that  notwith- 
standing the  will  was  executed  in  accord- 
ance with  the  formalities  prescribed  by  the 
statute,  yet,  It  being  shown  that  the  teata- 
trix could  not  read,  the  will  was  invalid, 
unices  it  was  proved  that  It  was  read  to 
her  and  that  she  waa  informed  aa  to  ita  con- 
tents. After  a  review  of  the  authorities, 
the  supreme  court  of  Arkansas  held  such  in- 
struction to  be  erroneous,  and  Chief  Justice 
English,  In  the  concluding  part  of  hie  opin- 

"It  waa  proven  that  she  could  not  read, 
and  It  was  not  shown  that  the  will  waa 
read  to  her  at  the  time  it  waa  executed,  but 
it  may  have  been  before.  She  produced  thee, 
will  herself,  declared  It  to  be  her  will,  asked 5 
the  witneeses  to  attest  It  aa'snch,  signed  it* 
by  making  her  mark.  She  waa  a  woman  of 
good  sense,  particular  about  her  business 
transactions,  and  manifested  her  usual 
soundness  of  mind  at  the  time.  It  Is  not 
shown  that  she  waa  laboring  under  any 
feebleness  of  mind  from  disease,  or  approach- 
ing dissolution.  The  provisions  of  her  will 
appear  to  be  reasonable.  It  is  not  shown 
that  any  Imposition  was  practised  upon  her, 
or  that  her  sons  had  any  agency  In  the  prep- 
aration of  the  will.  It  waa  erroneous  for 
the  court  to  tell  the  Jury  as  a  matter  of  law 
that.  It  being  shown  that  she  could  not  read, 
it  waa  necessary  to  prove  that  the  will  waa 
read  to  her.  They  had  the  right  to  infer, 
from  all  the  circnm stances,  that  she  knew 
the  contents  of  the  will,  though,  as  shown 
by  the  authorities  above  quoted,  In  determin- 
ing whether  there  was  fraud  or  imposition 
in  the  execution  of  the  will,  the  fact  that 
she  could  not  read,  and  that  the  will  waa  not 
read  to  her  at  the  time  she  signed  it,  were 
circumstances  to  be  considered  by  the  jury." 

True,  the  presumption  that  a  party  sign- 
ing a  will  by  mark,  or  otherwise,  knows  ita 
contents,  Is  not  a  conclusive  presumption, 
but  It  must  prevail  In  the  absence  of  proof 
of  fraud,  undue  Influence,  or  want  of  test*. 
mentary  capacity  attending  the  execution 
of  the  will.  In  the  present  ease  there  was 
no  attempt  to  show  that  the  testatrix  waa 
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not  capable  of  making  a  valid  deed  or  con- 
tract at  the  date  of  making  the  will;  on 
tie  contrary,  the  evidence  showed  that  ahe 
was  a  woman  of  energy,  capacity,  and  intel- 
ligence. Nor  -was  any  proof  offered  of  fraud 
or  undue  influence  In  the  production  of  the 
will,  Mrs.  Lipphard  brought  the  will,  as  we 
have  said,  to  Miss  Parker1!  office  for  the 
purpose  of  having  it  executed ;  she  declared 
to  the  attesting  witnesses  the  paper  to 
which  she  made  her  mark  to  be  her  last 
will  and  testament.  She  was  a  person  of 
sound  mind  at  the  date  of  the  will,  and  it 
was  executed  and  attested  In  the  manner  re- 
quired by  statute. 

It  Is  obvious  that  the  verdict  of  the  Jury 
ought  not  to  be  disturbed  and  a  new  trial 
allowed  unless  some  reversible  error  was 
£  committed  in  the  coarse  of  the  trial,  and 
•  appellants  insist*  that  such  error  existed  in 
the  exclusion  of  evidence  of  declarations  al- 
leged to  have  been  made  by  the  testatrix 
prior  and  subsequent  to  the  date  of  her 
will  as  to  how  she  intended  to  dispose,  or 
had  disposed,  of  her  property. 

Decedent's  husband  testified  that  hit  wife 
talked  to  him  often,  prior  to  the  date  of  the 
will,  as  to  what  she  intended  to  do  with 
her  property  after  her  death,  and  that  they 
talked  the  matter  over  after  the  date  of  the 
will.  He  was  asked  what  she  said,  but  ob- 
jection to  the  question  was  sustained.  Ap- 
pellants did  not  state  what  they  expected  to 
prove  by  the  husband. 

Albert  H.  Humphrey,  another  witness,  tes- 
tified that  he  had  a  conversation  with  Mrs. 
Lipphard  about  two  yean  before  she  died. 
He  wa*  asked  the  following  questions: 

"Bid  she  tell  you  how  she  had  left  her 
property,  or  how  she  was  going  to  leave  it! 
A.  Yes,  sir. 

"What  did  she  say  to  yon  In  reference  to 
that  matter  I" 

To  which  caveatees  objected,  and  the 
court  sustained  the  objection.  Counsel  for 
appellants  stated  that  he  desired  to  show 
by  this  witness  that  testatrix  denied  leaving 
the  property  as  mentioned  in  the  will,  this 
being  more  than  three  yean  after  the  will 
was  executed. 

William  A.  Lipphard,  one  of  the  caveators, 
was  asked  a  similar  question,  and,  upon  ob- 
jection, the  court  made  a  like  ruling, 
eluding  the  evidence.  He  said  that  he  had  a 
conversation  with  her  In  reference  to  her 
will  just  before  her  death ;  that  she  told  him 
how  she  had  left  her  property. 

Mrs.  Sarah  Lipphard,  the  wife  of  one  of 
the  caveators,  testified  that  eight  or  ten 
weeks  before  decedent  died  ahe  asked  her  If 
she  had  mads  a  will,  and  then  she  was  asked 
the  following  question! 

"What  did  she  say  in  reference  to  what 


waa  fa  her  win  and  what  she  had  dona  with 
her  property.  If  anything  V 

On  objection  by  the  caveatees  the  evidence 
was  excluded.  Counsel  of  caveators  stat- 
ed to  the  court  that  he  desired  to  show  by., 
this  witness  that  testatrix  had  denied  to  thejj 
wftness'that  she  had  left  her  property  as* 
and  in  the  manner  stated  in  the  will. 

Appellants'  brief  asserts  that  the  offer 
was  made  in  support  of  the  issue  of  want  of 
mental  capacity  in  the  testatrix  at  the  time 
she  made  her  will. 

In  Den  ex  dent.  Stevens  v.  Vaadeve,  4 
Wash.  C.  C.  262,  266,  Fed.  Cas.  No.  13,412, 
Mr.  Justice  Washington  said  that  declara- 
tions of  a  deceased,  prior  or  subsequent  to 
the  execution  of  a  will,  were  nothing  moro 
than  hearsay,  and  that  there  was  nothing 
more  dangerous  than  their  admission,  either 
to  control  the  construction  of  the  instru- 
ment or  to  support  or  destroy  its  validity. 

In  Throckmorton  v.  Holt,  180  U.  S.  573, 
45  L.  ed.  073,  21  Sup.  Ct  Rep.  474,  Mr. 
Justice  Peckham,  speaking  for  the  court, 
expressed  the  opinion,  after  much  considera- 
tion, that  the  principle*  upon  which  our 
law  of  evidence  Is  founded  necessitated  the 
exclusion  of  such  evidence,  both  before  and 
after  the  execution;  saying: 

"The  declarations  are  purely  hearsay,  be- 
ing merely  unsworn  declarations,  and,  when 
no  part  of  the  ret  gtsta,  are  not  within  any 
of  the  recognised  exceptions  admitting  evi- 
dence of  that  kind. 

"Although  in  some  of  the  cases  the  re- 
mark is  made  that  declarations  are  admissi- 
ble which  tend  to  show  the  state  of  the  af- 
fections of  the  deceased  as  a  mental  condi- 
tion, yet  they  are  generally  stated  in  cases 
where  the  mental  capacity  of  the  deceased 
is  the  subject  of  the  inquiry,  and  in  those 
cases  his  declarations  on  that  subject  are 
just  as  likely  to  aid  in  answering  the  ques- 
tion as  to  mental  capacity  as  those  upon 
any  other  subject.  But,  If  the  matter  hi 
issue  be  not  the  mental  capacity  of  the  de- 
ceased, then  such  unsworn  declarations,  as 
Indicative  of  the  state  of  his  affections,  are 
no  more  admissible  than  would  be  his  un- 
sworn declarations  as  to  any  other  fact 

"When  such  an  Issue  [one  of  mental  ca- 
pacity] is  made,  it  is  one  which  relate*  to  a 
state  of  mind  which  was  involuntary,  and 
over  which  the  deceased  had  not  the  control:? 
of  the  sane  individual,  and  his  declare tionsjj 
an  admitted,  not  as  any*  evidence  of  their* 
truth,  but  only  because  he  made  them;  and 
that  Is  an  original  fact  from  which,  among 
others,  light  la  sought  to  he  reflected  npom 
the  main  issue  of  testamentary  capacity. 

"It  Is  quite  apparent,  therefore,  that  dec- 
larations of  the  deceased  are  property  re- 
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eedved  upon  the  question  of  a  elate  of  mind, 
whether  mentally  strong  and  capable,  or 
week  and  Incapable,  and  that,  from  all  the 
testimony,  including  hia  declarations,  hia 
mental  capacity  can  probably  be  determined 
with  considerable  accuracy." 

And  see  Re  Kennedy,  107  N.  T.  161,  176, 
60  N.  E.  442.  In  Shailer  t.  Bumateed,  09 
Mass.  123,  it  waa  ruled: 

"Where  a  foundation  la  laid  by  evidence 
tending  to  show  a  previous  state  of  mind, 
and  Its  continued  existence  past  the  time  of 
the  execution  of  the  will  Is  attempted  to  be 
proved  by  subsequent  conduct  and  declara- 
tions, such  declarations  are  admissible,  pro- 
vided they  are  significant  of  a  condition  suf- 
ficiently permanent,  and  are  made  so  near 
the  time  as  to  afford  »  reasonable  inference 
that  such  was  the  state  at  the  time  In  ques- 
tion." 

In  the  present  ease  no  foundation  was  laid 
for  the  admission  of  this  evidence.  Not  a 
syllable  of  testimony  was  adduced  by  ap- 
pellants to  show  that  of  testamentary  ca- 
pacity at  the  data  of  the  will.  For  aught 
the  record  shows,  she  retained  her  mental 
power*  up  to  the  time  of  her  death,  which 
took  place  five  years  and  sight  months  after 
making  her  will. 

Aa  we  have  said,  appellants  did  tut  state 
what  they  expected  to  prove  by  decedent'* 
husband,  nor  what  they  expected  to  prove 
by  the  evidence  of  William  A.  Lipphard. 
This  witness  testified  on  cross-examination 
that  he  did  not  know  hia  mother  had 
made  a  will  until  after  her  death.  In 
hi*  £lr**t  examination  h*  stated  that  ah* 


told  him,  in  a  « 

week  before  she  died,  how  she  had  disposed 

of  her  property  by  her  will. 

And  so  the  offer  to  prove  by  Albert  S.^, 
Humphrey,  that  the  testatrix,  two  yearsjj 
prior  to  her  death,  and  more  than* three* 
yean  after  the  execution  of  the  will,  denied 
giving  her  property  as  provided  by  her  will, 
or  the  similar  offer  made  with  respect  to 
the  witness  Mrs.  Sarah  Lipphard,  wife  of 
Adolph  Lipphard,  as  to  alleged  conversa- 
tions with  decedent  eight  or  ten  week*  be- 
fore her  death,  were  at  a  period  too  remote 
to  throw  any  light  upon  the  mental  condi- 
tion of  the  testatrix  at  the  time  the  will  was 

There  waa  no  evidence  whatever  of  mental 
incapacity,  and  this  particular  evidence  was 
too  remote  to  justify  any  reasonable  infer- 
ence to  that  effect;  and,  if  there  was  no  lack 
of  mental  capacity,  then  this  evidence  would 
have  no  tendency  to  show  that  she  did  not 
have  knowledge  of  the  content*  of  the  will 
when  she  executed  it  and  declared  it  to  be 
her  last  will  and  testament  Because  she 
may  have  resisted  importunity  for  informa- 
tion In  respect  to  what  she  had  done,  three 
years  after  she  had  made  her  will,  it  doe* 
not  follow  that  she  did  not  know  the  con- 
tent* of  the  will  when  she  made  it.  Then 
must  be  some  other  proof,  some  suspicion* 
circumstances,  some  evidence  of  fraud  or 
undue  faflnenos,  before  evidence  of  conver- 
sations year*  after  the  execution  of  the  will 
should  be  admlthm  to  show  that  she  did  not 
know  what  she  waa  doing  when  she  mad*  it. 
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FOLLOWING  ARE  MEMORAOTA 

OF 

CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1907, 

WITHOUT     OPINIONS    AID    HOT   EUMWBKBX   OR    OTHKKWIO   DISPOSED   OP    IN  THM  I 


John  H.  Phillips  et  at.  Plaintiffs  In  Er- 
ror, t.  W.  E.  Babbett  et  at    [No.  108.] 
In  Error  to  the  Supremo  Court  of  Ap- 
peal* of  the  State  of  Virginia. 
Mr.  R.  H.  Hudson  for  plaintiff*  in  error. 
Mr.   John  W.  Friend  for  defendant*  in 

January  10,  1S08.  Dismissed  with  cost*, 
pursuant  to  the  Tenth  Rule. 

NOBFOLR    &    WESTEBN    RAILWAY    COMPART, 

Petitioner,  v.  Iodhu  Mat,  Administra- 
trix, etc    [No.  524.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Fourth  Circuit. 
Meur*.  Theodore  W.  Reath  and  Joseph  L 

Doran  for  petitioner. 

Mr.  Clement  Manly  for  respondent. 
January  13,  1908.    Denied. 

Mxtbopolitan  Lot  Insuhance  Compaitt, 
Petitioner,  t.  Camilla  B.  Talbott,  Ad- 
ministratrix, ate.     [No.  640.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Fifth  Circuit. 
Mr.  Mauriet  E.  Locke  for  petitioner. 
Mr.  M.  L.  Crawford  for  respondent, 
January  13,  1908.    Denied. 

Sailom'  Union  o»  tht  Paodtio  et  at.  Pe- 
titioners, r.  Hammond  Lumbbb  Ooit- 
fabt.     [No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Ninth  Circuit. 

Hi   Jackson  H.  Balaton  for  petitioner*. 
Messrs.  S.  S.  Burdett  and  J.  B.  Thomp- 
son for  respondent. 
January  IS,  1908.    Denied. 

Owxn     Aheabit,     Petitioner,     v.     United 

States.    [No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Frederick  S.  Tyler  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

January  13,  1908.    Denied. 


Fbjte  Dubxim,  Plaintiff  in  Error,  v.  Statx 
op  Kansas  [No.  7];  Fsxp  Boss  et  el., 
Plaintiffs  in  Error,  v.  State  or  Kansas 
[No.  8] ;  FEED  Simmons  et  at,  Plaintiffs 
in  Error,  v.  State  or  Kansas  [No.  9]. 
In  Error  to  the  Supreme  Court  of  the 
State  ol  Kansas. 

See  same  case  below,  70  Kan.  1,  78  Pae. 
162,  80  Pac  987. 
Mr.  C.  A.  Magaw  for  plaintiffs  In  error. 
Mr.  C.  C.  Coleman  for  defendant  in  error. 
January  13,  1908.     Per  Curiam:    Judg- 
ment* affirmed  with  cost*.    Rippey  v.  Tex- 
as, 193  U.  S.  604,  48  L.  ed.  787,  24  Sup.  Ct 
Rep.  816;  State  v.  Durein,  70  Kan.  1,  78 
Pae.  162,  SO  Pae.  987,  and  cases  cited. 


Modesto  Muwmz  Asoibbe,  Appellant,  t. 

Sobbinos  oi  Ezqotaoa.     [No.  126.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Mr.  Charle*  Hartaell  for  appellant. 

Mr.  John  Maynard  Harlan  for  appellee*. 

January  16,  1908.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Modesto   Mtjhittz  Agdtbbe,  Appellant,  r. 
SOBBINOS  de  Ezquiaoa.     [No.  127.] 
Appeal  from  the  Supreme  Court  of  Porto 

Rico. 

Mr.  Charles  Hartley  for  appellant 
Mr.  John  Maynard  Harlan  for  appellees. 
January  18,  1908.     Dismissed  with  costs, 

pursuant  to  the  Tenth  Rule. 


Jose  Doloees  Mabquxz  et  at,  Appellants, 

v.    Maxwell    Land    Grant    Compart. 

[No.  278.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  New  Mexico. 

Messrs.  Geo.  Peck  Merrick  and  Frank  W. 
Clancy  for  appellants. 

No  appearance  for  appellee. 

January  18,  1908.  Dismissed  with  costs, 
on  motion  of  counsel  for  appellant*. 


§87 


.Google 


18  SUPREME  COURT  REPORTER. 


Oot.  1 


ftmn  L.   Gbavxs   at  aL,   Petitioners,   t. 

Anna  P.  Ambush,  Executrix,  etc.,  et  al. 

[No.  684.] 

Petition  for  *  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Fifth  Circuit. 

Messrs.  Marion  Erwin  and  Wm.  J.  Wal- 
lace for  petitioners. 

No  appearance  for  respondents. 

January  20,  11108.    Granted. 


Unttkd  STATES',  Petitioner,  y,  J,  T.  B,  HttL- 
HOUSE.      [No.  655.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Mr.  Howard  T.  Walden  for  respondent. 

January  80,  1808.    Denied. 


Nelson  Thomasson,  Jr.,  et  al..  Petitioners, 

v.   Chicago   Railways   Company   et   al. 

[No.  IS,  Original.] 

Petition  for  appeal. 

Messrs.  Henry  Crawford,  Henry  6.  Mo- 
Anley,  and  Charles  H.  Aldrieh  for  petition- 
ers. 

Messrs.  George  W.  Wickersham,  Wm.  W. 
Gurley,  William  Hurry,  and  A.  H.  Tan 
Brunt,  for  respondents. 

January  23,  1008.  Denied  for  the  want 
of  jurisdiction. 


Edward    Coecoka.it   et   aL,   Appellants,   ». 

Terence  O'Bbibh,  Administrator,  etc.,  et 

al.    [No".  12S.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Washington. 

Messrs.  Samuel  H.  Piles,  James  B.  Howe, 
George  Donworth,  and  Corwin  S.  Shank  for 
appellants. 

No  appearance  for  appellees. 

January  ST,  1908.     Decree  affirmed  with 


Chicago,  Buelingtos,  &  Qtjtjtot  Railway 

Company,  Petitioner,  v.  United  States. 

[No.  662.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs.  0.  M.  Spencer  and  0.  II.  Dean 
for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Pnrdy  for  respondent. 

January  27,  1908.    Granted. 


Chicago  4  Alton  Railway  Compart,  pe- 
titioner, v.  United  States  [No.  657]; 
John  N.  Faithobn,  Petitioner,  ».  United 
States  [No.  558]  j  Feed  A.  Wann,  Peti- 
tioner, v.  United  States  [No.  659]. 
Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  F.  S.  Winston,  Robert  Mather, 
John  Barton  Payne,  S.  H.  Strawn,  and 
Blackburn  Esterline  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Purdy  for  respondent. 
January  27,  1908,    Granted. 

William.  T.  Waggoner  et  al..  Petitioners, 
t.  National  Bank  or  Commerce  op  Kan- 
sas City,  Mo.     [No.  588.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  W.  O.  Darls  for  petitioners. 
No   appearance    for   respondent. 
January  27,  1008.     Denied. 


Grrr  Is  Boy  Steyich,  Receiver,  etc.,  Plain- 
tiff   in    Error,    v.    National    Bank   or 
North   America   in   New   York.      [No. 
140.] 
In   Error  to  the  Circuit   Court   of   the 

United  States  for  the  District  of  Colorado. 
Mr.  T.  J.  O'Donncll  for  plaintiff  in  error. 
Mr.  Branson  Winthrop  for  defendant  in 

January  29,  1908.    Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


HlNBX  Clay  Pierce,  Petitioner,  i 

P.   Cbecot,  Chief  of  Police,  etc.      [No. 

688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  Joseph  H.  Choate  and  Joseph  H. 
Choate,  Jr.,  for  petitioner. 

Messrs.  Shepard  Barclay  and  Thomas  T. 
Fauntleroy  for  respondent. 

February  S,  1908.    Denied. 


Joseph   Paoltjooi,    Petitioner,    ▼.    Unites) 

States.    [No.  578.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
Court  of  Appeals  of  the  District  of  Colum- 

Mr.  Wilton  J.  Lambert  for  petitioner. 
The  Attorney  General  and  the  Solicits* 
General  for  respondent. 
February  24,  1908.    Denied. 
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-CBT    •»     St.     Chabucs,     Petitionee,     ». 

Charles  A.  Stooket.     [No.  588.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

Messrs.  Shepard  Barclay  and  Thomaa  T. 
Fauntleroy  for  petitioner. 

Mr.  Charlea  Nagel  for  respondent. 

February  24,  1908.     Denied. 


Fisher  Book  Tttewmto  Cokfaht  et  al.. 

Petitioner,    v.    Faiminuo    W.    Enun 

[No.  688.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
-the  Second  Circuit. 

Mr.  Win.  A.  Bedding  for  petitioner. 

Messrs.  Thomas  B.  Kerr  and  John  C. 
Kerr  for  respondent. 

February  24,  1008.    Denied. 


Max  Alkanosb,  Petitioner,  t.  Mills  B. 

Lam  et  al.,  Executors,  et  aL    [No.  692.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  William  Garrard,  P.  W.  Mel- 
drim,  and  Garrard  Glenn  for  petitioner. 

Mr.  Bobert  M.  Hitch  for  respondents. 

February  24,  1908.    Denied. 


Uxrrm  Laud  Abbocutiost  et  at,  Plaintiff* 

in    Error,    t.    Lewis    AmuHiMB    et    aL 

[Nos.  6  and  4.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

See  same  case  below,  139  Cal.  370,  09 
Pac.  10C4,  72  Pac  988. 

Messrs.  C.  A.  Keigwin  and  John  G.  John- 
ion  for  plaintiffs  in  error. 

Messrs.  W.  B.  Treadwell,  Charlea  H. 
Lovell,  P.  F.  Dunne,  Wm.  Grant,  Charles 
S.  Cushing,  James  T.  Boyd,  and  Joe.  0. 
Campbell  for  defendants  in  error. 

February  24,  1908.  Per  Curiam:  Judg- 
ments affirmed,  with  coat*.  Knight  v. 
United  Land  Aaao.  142  U.  S.  101,  35  L.  ed. 
974,  12  Sup.  Ct  Bep.  2GB;  San  Francisco 
y.  Le  Boy,  138  U.  6.  060,  34  L.  ed.  1080,  11 
Sup.  Ct  Bep.  364. 


Ely  Beekats,  Appellant,  »,  Uhttxd  States. 

[No.  137.] 

Appeal  from  the  Court  of  Claim*. 

Messrs.  Sigmund  Zefsler  and  W.  H.  Bobe- 
ra  for  appellant. 

The  Attorney  General,  Assistant  Attorney 
General  Thompson,  and  A.  C.  Campbell  for 
appellee. 

February  24,  1908.  Ptr  Curiam:  Judg- 
ment affirmed.  Chesebrough  v.  United 
States,  192  U.  8.  2S3,  48  L.  ed.  432,  24  Sup. 
Ct.  Bep.  202;  United  States  v.  New  York  ft 
a  Mail  S.  S.  Co.  200  U.  S.  488,  50  I*  ed. 
669,  20  Sup.  Ct  Bap.  327. 


Codbtt  or  Hamilton,  III.,  Petitioner, 

MOHTPEUZB     SAVTROa     Bi.HK.     A     Tbubt 

Compart.    [No.  994.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Seventh  Circuit. 

Messrs.  Samuel  Alschuler  and  Charles  B. 
Holden  for  petitioner. 

Messrs.  John  F.  Dillon,  Harry  Hubbard, 
and  C.  B.  Masslich  for  respondent. 

February  24,  1908.    Denied. 


Ubtttsd  States  Lot  Irbukaucs  Compart 
in  the  Crrr  of  New  Tobk,  Plaintiff  In 
Error,  t.  Habbt  Sptnxb.     [No.  440.] 
In  Error  to  the  Court  of  Appeals  of  the 

State  of  Kentucky. 
Messrs.  Wm.  Marshall  Bullitt,  Charles  K. 

Patterson,  and  John  G.  Carlisle  for  plaintiff 

Messrs.  J.  H.  Hacelrigg  and  L.  J.  Craw- 
ford for  defendant  in  error. 

March  2,  1908.  Dismissed  for  the  want 
of  jurisdiction. 


Chasleb  M.  Siotb,  SB.,  et  al.,  Petitioner*, 

t.  Umnn  States.     [No.  897.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Eighth  Circuit 

Messrs.  A.  S.  Wortulngton  and  R.  B.  Oli- 
ver for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Bu* 
■ell  for  respondent 

February  24,  1908.    Denied. 


NOBTHWKSTERN     ELEVATE)     RALLB0AD     Coif* 

part,    Plaintiff    in    Error,    v.    Peaeody 
Coal  Compart  et  al.     [No.  500.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 
Mr.  Clarence  A.  Knight  for  plaintiff  In 

Mr.  Horace  Kent  Tenney  for  defendant* 
in  error. 

March  2,  1908.  Dismissed  for  the  want 
of  jurisdiction. 
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Chasms*   C   Mat,   Petitioner, 

Btatw.     [No.  671.] 

Petition  for  »  Writ  of  Certiorari  to  tin 
United  State*  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  C,  S.  Voorhees  ud  Reese  H. 
Voorhees  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  San- 
lord  for  respondent 

March  2,  1808.    Denied. 


Walucb  P.   Cook   et   aL,   Petitioners,  t. 

Timothy  Four  et  al.    [No.  SBO.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  George  P.  Wileon  for  petitioner*. 

Mr.  Harris  Richardson  for  respondent*, 

March  8,  1908.    Denied. 


Mm.  Amra  K.  Psmuir,  Petitioner,  v.  Br. 
Paul  Fqi  &  Mabine  Inhubahce   Com- 
pany.    [No.  S98.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeal*  for 

the  Third  Circuit 

Messrs.  Frederic  D.  McKenney  and  A.  J. 

Truitt  for  petitioner. 

Mr.  W.  K.  Jennings  for  respondent. 
March  2,  1908.    Granted. 


W.   D.   MimsoH,   Petitioner,   t.   SrufDAXD 

MUUKK     lnBDRA]*0>     COMPANY      (LDtlT- 

KD).     [No.  601.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  First  Circuit  • 

Messrs.  Eugene  P.  Carver  and  Q.  Philip 
Wardner  for  petitioner, 

Messrs.  James  Emerson  Carpenter,  Sam- 
uel Park,  and  Jaznei  K.  Svmmers  for  re- 
spondent. 

March  2,  1908.    Denied. 


ElAmxni      H.      Seelet,      Petitioner,      t. 

Blanche  Lowe  Siiut.    [No.  612.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeal*  of  the  District  of  Colum- 
bia. 

Messrs.  Barry  Molina  and  H.  Prescott 
Gatley  for  petitioner. 

No  opposition. 

March  2,  1908.    Denied. 


OoKPAirr,  Petitioner,  v.  Ubtted  Statu. 

[No.  634.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  E.  E.  Whitted  and  John  L.  Thom- 
as for  petitioner. 

No  opposition. 

March  2,  1908.    Denied. 


Geoboi  C.  LooKXOf  et  al.,  Petitioners,  t. 

Gbobqk  H.  Buck.    [No.  037.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeal*  for 
the  Second  Circuit 

Messrs.  Otto  Raymond  Barnett,  Ernest 
Wilkinson,  and  Samuel  T.  Fisher  for  peti- 
tioners. 

Mr.  Wm.  P.  Martin  for  respondent 

'March  2,  1908.    Denied. 


Adolfo  SrxTO,  Plaintiff  in  Error,  r.  Lau- 

beano  Sakeia,    [No.  186.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  N.   B.   K.  Pettingill  for  plaintiff  in 

Mr.  Frederic  D.  McKenney  for  defendant 
in  error. 

March  2,  1908.  Dismissed  with  cost*,  on 
motion  of  counsel  for  plaintiff  in  error. 


John  Boyd,  Plaintiff  in  Error,  v.  Stats  Of 

Texas.     [No.  101.) 

In  Error  to  the  Court  of  Criminal  Ap- 
peal* of  the  State  of  Texas. 

See  same  case  below  (Tex.  Crim.  App.) 
96  a  W.  1070. 

Mr.  H.  M.  Garwood  for  plaintiff  in  error. 

Mr.  Robert  V.  Davidson  for  defendant  In 

tor. 

March  9,  1908.  Per  Curiam:  Writ  of 
error  dismissed  for  the  want  of  jurisdic- 
tion. Leeper  t.  Texas,  139  U.  S.  462,  36  L. 
ed.  226,  11  Sup.  Ct  Rep.  577;  Duncan  v. 
Missouri,  152  U.  S.  377,  382,  38  L.  ed.  489, 
487,  14  Sup.  Ct  Rep.  670;  Gibson  t.  Missis- 
sippi, 162  U.  S.  66S,  690,  40  L.  ed. 
1076,  1081,  16  Sup.  Ct  Rep.  B01;  Allen  r. 
Georgia,  166  U.  S.  138,  41  L.  ed.  949,  IT 
Sup.  Ct.  Rep.  525;  Brown  v.  New  Jersey, 
176  U.  S.  172,  44  L.  ed.  119,  20  Sup.  Ct 
Rep.  77;  Layton  v.  Missouri,  187  U.  & 
366,  47  L.  ed.  214,  23  Sup.  Ct  Rep.  13T; 
Rogers  r.  Peck,  I9S  U.  8.  426,  60  U  ed. 
266,  26  Sup.  Ct  Rep.  87. 
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Srsot  Luis  k  Cai-tlb  Company,  Petition- 
er, t.  Mxlleb  &  Lex  [No.  MB];  and 
Rickey  Laud  &  Cattle  Compact,  Peti- 
tioner, v.  Henry  Wood  at  al.  [No.  853]. 
Petitions  for  Writa  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Mr.  Frederic  D.  McKenuey  for  petitt( 
Mr.  W.  B.  Treadwoll  for  Miller  ft  Lux. 
No  counsel  for  Wood  et  al. 
March  0,  1008.    Granted. 


Habpeb  M.  Obahood,  Petitioner,  t.  Abthtjb 
M.  Eppstkin,  Trustee.      [No.  510.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeala  for 

the  Eighth  Circuit. 

Mr.  Harvey  Riddel!  for  petitioner. 
Messrs.  Simon  Wolf  and  Myer  Cohen  for 

respondent. 
March  0,  1908.    Denied. 


Ctntui  Coat.  ft  Coke  Company,  Petition- 
er, t.  Doo  W.  Scttoh.     [No.  813.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  Appeala  for 

the  Filth  Circuit. 

Mr.  Holmes  Conrad  for  petitioner. 
Mr.  N.  W.  Finley  for  respondent. 
March  0,  1908.    Denied. 


Hrasoir  Collier,  Petitioner,  r.  Misaoum, 

Kansas,   ft   Texas   Railway   Company. 

[No.  646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

Mr.  William  Warner  for  petitioner. 

Mr.  Geo.  P.  B.  Jaekaon  for  respondent. 

March  0,  1008.    Denied. 


Geobge  L.  Bteabnb,  Appellant,  v.  Leo  V. 

Yotjkowobth,  United  States  Marshal,  eta 

[No.  610.] 

Appeal  from  the  Circuit  Court  of  the 
United  Statea  for  the  Southern  District  of 
California. 

Mr.  Will  D.  QouM  for  appellant 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

March  0,  1908.    final  order  ravened  with 


costs,  and  cause  ret 


inded  with  directions 


to  discharge  the  petitioner,  without  preju- 
dice to  a  renewal  of  the  application  to  re- 
move, on  confession  of  error,  and  motion  of 
Mr.  Solicitor  General  Hoyt  for  the  appel- 
lee. 


Joseph  J.  Sloccm  et  al.,  Trustees,  et  ai. 

Appellants,     v.     Ubttbd     States.     [No. 

146.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Messrs.  A.  B.  Browne  and  Alex.  Brltton 
for  eppellanta. 

The  Attorney  General  for  appellee. 

March  0,  1S08.  Dismissed,  on  motion  of 
Mr.  A.  B.  Browne,  for  the  appellants. 


John  C  Wands  et  al.  r.  Wabash  Rail. 

boad  Company  et  al.    [No.  172.] 

On  a  certificate  from  the  United  Statea 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit. 

Mr.  Paul  Bakewell  for  Wands  et  al. 

Messrs.  Chaa.  C.  Linthicum  and  Otto  R. 
Barnett  for  railroad  company  et  aL 

March  0,  1008.  Request  of  the  United 
States  circuit  court  of  appeals  for  the 
eighth  circuit  for  leave  to  withdraw  certifi- 
cate herein  granted,  and  case  stricken  from 
the  docket. 


Anoebson  Okay,  Appellant,  ▼.   Eqttttablb 

Mortgage   Company   or   Kansas    Ctty, 

Mo.,  et  al.    [No.  270.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas. 

Mr.  Thomas  F.  Doran  for  appellant. 

No  appearance  for  appellees. 

March  13,  1908.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  appellant. 


Emtlts  Saxlerneb,  Petitioner,  v.   Edward 

Waoneb  et  al.      [No.   032.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Messrs.  Arthur  V.  Brieaen,  Antonio 
Knauth    and  Frank  F.  Reed  for  petitioner. 

Mr.  Walter  F.  Murray  for  respondents, 
March  2.  1908.     Denied. 

March  23,  1008.    Order  sat  aside  and  writ 
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S7S  28  SUPREME  COURT  REPORTER, 

<S09  D.  B.  413) 

SHAWNEE    COMPRESS    COMPANY,    the 

Gull   Compress   Company,   T.   F.   Stubbs, 

et  al.,  Appts., 


Oct.  Tekic, 


NEIL  P.  ANDERSON,  B.  L.  Anderson,  and 
Morris  E.  Burney,  Copartners  as  Neil  P. 
Anderson  &  Company,  and  F.  E.  Ander- 
aon,  M.  D.  Anderson,  and  W.  L.  Clayton, 
Copartners  as  Anderson,  Clayton,  &  Com- 
pany. 

Appeal  —  from  territorial  supreme  court 
—  scope  of  review. 

1.  In  reviewing  a  decree  of  a  territorial 
supreme  court,  which  reversed  the  decree  of 
the  trial  court  in  a  suit  to  cancel  a  cor- 
porate lease,  the  Federal  Supreme  Court  is 
confined,  as  was  the  court  below,  to  deter- 
mining whether  there  was  some  evidence 
supporting  the  findings  of  the  trial  court, 
and  whether  the  facts  found  were  adequate 
to  sustain  the  legal  conclusions.  * 
Monopoly  —  restraint  of  trade  —  lease  of 

entire  corporate  property. 

2.  An  Oklahoma  compress  company, 
though  financially  embarrassed,  cannot  lease 
its  entire  property  and  good  wfll  to  a  foreign 
corporation,  with  a  covenant  to  lend  its 
assistance  to  discourage  competition  against 
its  tenant,  and  to  refrain  from  engaging  in 
the  business  of  compressing  cotton  within  SO 
miles  of  any  plant  operated  by  the  tenant, 
where  such  lease  is  executed  in  pursuance 
of  a  plan  to  assemble  under  one  management 
or  ownership  the  compression  business  in 
the  cotton-producing  states,  f 


[No.  140.] 


Argued  March  2,  3,  1008.    Decided  April  13, 
1908. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  reversed  a  decree  of  the  Dis- 
trict Court  of  Pottawatomie  county,  In 
that  territory,  in  favor  of  defendants  in 
a  suit  by  minority  stockholders  to  can- 
cel a  lease  of  the  corporate  property,  and 
remanded  the  cause,  with  a  direction  to 
render    Judgment    for   the    plaintiffs.      Af- 

See  same  case  below,  IT  Okla.  231,  87 
Pac.  31S. 

Statement  by  Mr.  Justice  HcKcnns: 
This  suit  was  brought  in  the  district 
court  of  the  county  of  Pottawatomie,  terri- 
tory of  Oklahoma,  by  appellees  aa  stockhold- 
ers of  the  Shawnee  Compress  Company 
against  appellants,  to  cancel  a  lease  made 
by  the  Shawnee  Compress  Company  to  the 
Gulf  Compreas  Company. 

The  original  petition  alleged  that  the 
compress  companies  were  respectively  cor- 
porations of  Oklahoma  and  the  state  of  Ala- 
bama; that  the  plaintiffs,  appellees  here, 
were  minority  stockholders  of  the  Shawnee 


•Ed.    Note.— For 
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Company;  that  certain  of  the  stockholder* 
of  the  Shawnee  Company,  claiming  to  be  its 
officers,  "conceived  the  idea  of  leasing  the 
entire  property  and  business  of  said  com- 
pany, together  with  its  good  will  and  the 
right  to  the  business  thereof  to  said  defend-** 
ant,  Gulf  Compress  Company,  a  foreign  cor--* 
poration ; "  that  subsequently  the  *  same  * 
stockholders,  claiming  to  be  the  directors  of 
the  corporation,  in  certain  meetings  and  by 
certain  resolutions,  executed  the  purpose. 
These  meetings  were  alleged  to  be  invalid 
as  not  being  in  conformity  with  the  by- 
laws, and  that  the  proceedings  therein  were 
"wholly  illegal  and  beyond  the  powers  and 
authority  of  the  said  stockholders  and  di- 
rectors of  said  corporation;"  that  the  cor- 
poration was  organized  to  construct  and  op- 
erate a  cotton  compress  in  the  city  of  Shaw- 
nee, and  that  its  officers  and  stockholders 
were  not  authorised  to  execute  a  lease  for 
a  period  of  years,  resting  in  another  and 
foreign  corporation  the  rights,  duties,  and 
business  of  the  company,  and  that  the  lease 
was  void  as  against  the  rights  of  plaintiffs, 
being  minority  stockholders  of  the  com- 
pany. A  copy  of  the  lease  was  attached  to 
the  petition. 

The  petition  was  amended,  making  the 
allegations  somewhat  fuller,  and  alleged 
that  appellants  Stubbs  and  Beatty,  who  as- 
sumed to  act  respectively  as  president  and 
secretary  of  the  company,  and  certain  other 
stockholders  who  joined  with  them  in  the 
negotiation  of  the  lease,  were  induced  there- 
to by  certain  advantages  personal  to  them- 
selves, and  not  by  the  interest  of  the  com- 
pany. It  was  also  alleged  that  the  "exigen- 
cies of  the  business"  of  the  company  did 
not  demand  or  justify  the  lease,  and  that 
its  revenues  for  the  season  1904-1905,  over 
and  above  taxes  and  insurance,  notwith- 
standing negligent  and  incompetent  manage- 
ment, were  $7,485.83;  and,  plaintiffs  ex- 
pressed the  belief,  could  be  made  greater 
for  the  years  covered  by  the  lease.  It  was 
alleged  that  the  Gulf  Compress  Company 
was  in  the  business  of  leasing  and  operat- 
ing competing  compresses  for  the  purpose 
of  monopolizing,  as  far  as  possible,  the 
business  of  compressing  cotton  in  a  large 
portion,  if  not  all,  the  cotton -raising  dis- 
tricts of  the  United  States,  and  that  the 
lease  was  procured  from  the  Shawnee  Com- 
pany In  pursuance  of  said  scheme,  and  other 
leases  of  other  compresses  were  also  secured 
for  like  purposes,  and  that  the  Gulf  Com- 
pany is,  in  its  operation  and  method  of  e 
conducting  business,  a  trust,  combine,  eni'4 
conspiracy,  in  restraint  of  trade'and  com-* 
merce,  in  violation  of  the  Federal  anti- 
trust taw  and  the  anti-trust  law  of  the 
territory  of  Oklahoma,  and  that  it  is  the 
design  of  the  Gulf  Compress  Company  to 

it   «27,    433). 
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increase  the  charge  of  compressing  cotton, 
and  that,  it  will  be  able  to  enforce  inch 
charges  by  reason  of  the  fact  that  ft  will 
control  all  of  the  compresses  In  the  terri- 

There  ww  a  demurrer  to  the  petiti 
which  was  overruled.  An  answer  was  tl 
filed,  which  in  detail  asserted  the  validity 
of  the  proceedings  preceding  the  execution 
of  the  lease;  that  the  company  was  indebted 
in  the  sum  of  $17,260, — $6,000  to  the  Shaw- 
nee National  Bank  and  $11,250  to  the  Webb 
Press  Company,  Limited,  which  was  past 
due;  that  its  creditors  were  pressing  for 
payment,  and  that  the  lease  was  necessary 
In  order  to  procure  money  by  which  to  pay 
the  Shan-nee  Bank  and  to  secure  the  exten- 
sion of  time  on  the  indebtedness  due  the 
Webb  Press  Company;  and  that,  for  these 
reasons,  the  negotiations  for  the  tease  were 
entered  into  and  the  lease  finally  made. 
And  it  is  alleged  that  the  consideration 
paid  was  fair  and  reasonable  and  for  the 
best  interest  of  the  stockholders  of  the 
Shawnee  Company;  that  defendants  could 
procure  said  second  mortgage  money  in  no 
other  way;  and  that  the  property  of  the 
Shawnee  Company  would  have  been  sold  at 
a  great  sacrifice  unless  the  lease  had  been 
made. 

It  is  alleged  that  appellees  are  firms  of 
cotton  buyers,  and,  in  order  to  obtain  an 
unfair  advantage  over  other  buyers,  have 
conspired  together  for  the  purpose  of  form- 
ing a  monopoly  of  all  the  compresses  in  the 
territory  and  destroying  competition  in  com- 
pressing; and,  In  order  to  carry  out  the 
conspiracy,  have,  for  more  than  six  months, 
endeavored  to  obtain  a  majority  of  the  stock 
of  the  Shawnee  Company;  and,  knowing 
that  Beatty  and  Stubbs  were  involved  and 
in  need  of  money,  have,  in  all  ways,  op- 
pressed said  Beatty  and  Stubbs  to  compel 
them  to  sell  their  stock  to  appellants  for  an 
inadequate  consideration,  and  conspired  to 
compel  the  Shawnee  Company,  knowing  it 
was  involved  and  Its  demands  pressing,  to 
v»ell  and  convey  its  property  to  them  for 
sjthe  inadequate  consideration  of  $25,000. 
•  And  it  Is  alleged  that  the  lease  was  made 
to  defeat  such  conspiracy.  Other  plans  of 
the  appellees  to  harass  the  Shawnee  Com- 
pany are  averred. 

The  case  went  to  trial  on  the  issues  thus 
formed  and  resulted  in  a  judgment  for  de- 
fendants (appellants  here).  The  judgment 
recited  that  "the  court  having  heard  all  tbe 
evidence  offered  .  .  .  and  being  fully 
advised  in  the  premises,  finds  for  the  de- 
fendants and  against  the  plaintiffs  that  tbe 
allegations  of  the  petition  of  plaintiffs  are 
not  supported  by  the  law  and  the  evidence." 
A  motion  for  a  new  trial  was  denied  and 
the  case   was   then   taken   to  the   supreme 


court  of  the  territory,  which  court  reversed 
the  judgment  of  the  court  below,  and  the 
case  was  remanded  to  the  district  court, 
with  instructions  to  that  court  to  render 
judgment  for  plaintiffs  in  the  case  (appel- 
lees here)  in  accordance  with  tbe  opinion 
of  the  supreme  court,  and  the  prayer  of  the 
amended  petition. 

Messrs.  B.  B.  Blakeney  and  G.  T.  FiU- 
hugh  for  appellants. 

Messrs.  Andrew  Wilson,  James  R. 
Kenton,  John  W.  Shartel,  Frank  Wells, 
and  Noel  W.  Barksdsle  for  appellees.  a 

'Mr.  Justice  McKenna,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  tbe  court: 

The  supreme  court  of  the  territory,  in 
Its  opinion,  discussed  only  two  of  the  ques- 
tions urged  upon  its  consideration;  to  wit: 

(1)  the  legal  power  of  the  Shawnee  Com- 
press  Company  to  execute  the   lease;   and 

(2)  the  purpose  in  its  execution  to  secure 
a  monopoly  of  the  business  of  compressing 
cotton  and  to  unlawfully  restrict  competi- 
tion. Of  the  first  the  court  said:  "We 
find  no  express  authority  to  lease  set  out 
in  the  articles  of  incorporation,  but  we  are 
nevertheless  of  the  opinion  the  weight  of 
authority  is  that,  when  a  strictly  private 
corporation  finds  it  cannot  profitably  con- 
tinue operations,  It  may  lawfully  make  a 


'The  court  cited  cases,  and  continued:  "It* 
I*  only  when  such  exigencies  exist  as  neces- 
sitate or  render  appropriate  such  or  similar 
action  that  the  right  can  be  exercised." 
And  it  was  observed  that  while  there  was 
special  finding  of  fact  "in  that  regard 
by  the  trial  court,  yet  this  feature  must 
ily  have  been  considered,  in  the 
light  of  the  evidence  introduced  at  the 
trial,  and  the  judgment  based  thereon." 

The  court  further  said  that  it  found  "am- 
ple authority  in  the  record  for  the  action;" 
and,  following  the  rule  "often  reiterated," 
the  court  further  said:  "We  must  hold 
that,  where  the  record  contains  some  evi- 
dence  to   support  the   finding  of   the   trial 

urt,"  the  judgment  will  not  be  disturbed. 

The  ruling  sustaining  the  power  of  the 
Shawnee  Company  to  execute  the  lease  is 
attacked  by  appellees,  but  we  do  not  find 
it  necessary  to  express  an  opinion  upon  it, 
account  of  the  view  we  entertain  of  the 
second  proposition. 

n  the  second  proposition  the 
supreme  court  decided  adversely  to  the  view 
taken  by  the  trial  court.  The  court  there- 
fore must  either  have  considered  that  there 
was  not  some  evidence  supporting  the  con- 
clusions of  fact  of  the  trial  court,  or  must 
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have  deemed  the  principle*  of  law  which 
the  trial  court  upheld  were  not  sustained 
by  its  conclusion  of  fact.  As  our  review, 
in  the  nature  of  things,  is  confined  to  de- 
termining whether  the  court  below  erred. 
It  follows  that  our  reviewing  power  under 
the  circumstances  is  coincident  with  the 
authority  to  review  possessed  by  the  court 
below;  and  therefore  we  are  confined,  aa 
was  the  court  below,  to  determining  wheth- 
er there  was  some  evidence  supporting  the 
findings,  and  whether  the  facta  found  were 
adequate  to  sustain  tbe  legal  conclusions. 
Southern  Pine  Lumber  Co.  v.  Ward,  208 
U.  S.  128,  ante,  239,  23  Sup.  Ct.  Rep.  239. 
The  court,  in  its  opinion,  gives  a  sum- 
mary of  the  pleadings,  and  states  the  sa- 
lient points  of  the  lease  to  be  that  It  con- 
veys all  of  the  property  of  the  Shawnee 
Company  to  the  Gulf  Company,  that  tbe 
„  Shawnee  Company  covenants  that  it  will 
5  not.  "directly  or  indirectly,  engage  in  the 
•  compressing  of  cotton* within  60  miles  of 
any  plant  operated  by  the"  Gulf  Company, 
and  that  the  Shawnee  Company  "agrees 
and  pledges"  to  the  Gulf  Company  "its  good 
will,  moral  and  real  support,  and  that  it, 
individually  and  collectively,  will  render 
the  .  .  .  [Gulf  Company]  every  assist- 
ance in  discouraging  unreasonable  and  un- 
necessary competition."  And  from  the  evi- 
dence the  court  deduces  the  following  con- 
clusions: 

"It  further  appears  from  the  evidence  at 
the  trial  that  C.  C.  Hanson  is  the  presi- 
dent of  both  the  Atlanta  Compress  Com- 
pany and  the  Gulf  Compress  Company,  be- 
ing a  stockholder  in  each,  and  Is  the  one 
who  negotiated  the  lease  In  question.  That 
the  Atlanta  Compress  Company  operates  In 
the  states  of  Alabama,  Georgia,  and  Florida, 
and  was  organized  and  is  owned  and  con- 
trolled solely  by  the  carriers,  for  their  bene- 
fit. That  the  board  of  directors  and  stock- 
holders of  said  corporation  are  composed 
entirely  of  railroad  officials.  That  the  At- 
lanta Company  controls  the  operation  of 
twenty-five  plants.  That  the  Gulf  Com- 
press Company  is  a  close  corporation,  char- 
tered in  Mobile.  Alabama,  and  operating  in 
the  states  of  Alabama,  Mississippi,  Tennes- 
see, Louisiana,  Arkansas,  Indian  Territory, 
and  Oklahoma,  and  controlling  the  opera- 
tion of  twenty-seven  compresses  in  those 
states,  located  at  various  points  therein. 
That  none  of  the  Gulf  Compress  Company's 
plants  and  the  Atlanta  Compress  Company's 
compresses  are  operated  at  the  same  points. 
"It  is  further  disclosed  by  the  evidence 
that  the  capital  stock  of  the  Gulf  Com- 
pany, as  originally  incorporated,  was  (25,- 
000.  but  that  it  has,  within  the  past  year, 
been  increased  to  (1,000,000,  or  which  $000,- 
000  is  treasury  stock.  That  its  field  of  op- 
eration haa  been  rapidly  extended  from  Ala- 


bama to  all  the  cotton -growing  territory! 
that  it  is  at  the  present  time  engaged  in 
the  purchase  or  leasing  of  compresses  at 
various  points,  and,  as  testified  to  by  its 
president,  is  'prepared  to  buy  or  lease, 
whichever  proposition  suits  us  best.'  It  ap- 
pears from  the  evidence  that  negotiations  m 
conducted  by  Mr.  Hanson  with  Stubbs  and* 
Beatty  for  the  lease  of  the"  Shawnee  plant* 
were  in  pursuance  of  an  effort  to  avoid, 
'directly  or  indirectly,  the  possibility,  if  not 
probability,  of  unnecessary  and  unreasonable 
competition.' 

"It  is  further  disclosed  by  the  testimony 
that  the  carrier  pays  for  tbe  compression 
of  cotton,  incorporating  the  cost  thereof  in 
its  tariff.  That  tariffs  for  the  hauling  of 
cotton  are  established  by  the  railroad  as 
well  aa  hauling  districts  or  territories,  with- 
in which  the  haul  of  cotton  most  be  one  way, 
or  otherwise  the  higher  rate,  denominated 
the  terminal  rate,  applies,  rendering  It  un- 
profitable to  ship  to  other  than  the  estab- 
lished point  in  the  hauling  district." 

And  the  court  says  that  from  these  facts, 
and  others  referred  to  supporting  them,  it 
cannot  be  doubted  that  tbe  object  of  the 
Gulf  Company  and  its  allied  corporation, 
the  Atlanta  Compress  Company,  "is  to  pre- 
vent competition  In  compression  of  cotton 
throughout  the  cotton-producing  states)." 
The  court  declared  it  to  be  its  judgment 
that  "not  only  is  the  enterprise  in  which 
the  Gulf  Compress  Company  is  engaged  an 
unlawful  one,  as  now  conducted,  but  the 
contract  in  question  in  this  case,  being  made 
to  further  its  objects  and  purposes,  is  void 
on  the  ground  that  it  Is  in  unreasonable  re- 
straint of  trade  and  against  public  policy." 

This  conclusion  is  the  direct  antithesis  of 
that  drawn  by  the  trial  court,  and  we  are 
brought  to  the  inquiry,  Is  it  justified! 

The  evidence  cannot  be  given  in  detail, 
and  we  may  say  at  the  outset  that  there 
is  no  question  as  to  its  weight, — we  are  not 
confronted  with  conflicting  testimonies. 
This  branch  nf  the  case  is  constituted  of 
the  lease,  principally  of  the  testimony  of 
one  witness,  the  president  of  the  Gulf  Com- 
pany, and  of  facts  which  are  not  disputed. 
The  other  testimony,  a  great  deal  of  which 
Is  documentary,  is  mostly  directed  to  the 
financial  condition  of  the  Shawnee  Com- 
pany as  the  inducement  of  the  lease  and  to 
the  proceedings  taken  to  authorize  its  exe- 
cution. There  is  also  testimony  directed 
against  the  purpose  and  motives  of  the  ap- 
pellees, and  some  tending  to  show  that  oneK 
of  the  officers  and  stockholders  of  the  Shaw-*> 
nee  Company'had  been  loaned  money  by  the* 
president  of  the  Gulf  Company,  whereby 
control  of  tbe  Shawnee  Company  might  be 
obtained  and  the  lease  authorized.  This, 
however,  we  may  put  out  of  view. 

It    may    be   conceded    that    the    evidence 
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■hows  that  the  Shawnee  Company  was 
financially  embarrassed,  and  Its  condition 
might  have  justified  a  lease  of  its  property 
if  that  had  been  all  it  did.  It,  however, 
covenanted  for  it*  assistance  in  discoura- 
ging competition  against  its  tenant,  and 
bound  lUelt  not  to  "directly  or  indirectly 
engage  in  the  compressing  of  cotton  within 
CO  miles  of  any  plant  operated  by  the  ten- 
ant." So  far  it  covenanted  to  aid  in  the 
restraint  of  trade.  It  went  out  of  the  field 
of  competition;  it  covenanted  not  to  enter 
into  that  field  again,  and  it  pledged  itself  to 
render  every  assistance  to  prevent  others 
from  entering  it.  And  it  could  not  mis- 
understand the  purpose  for  which  its  lease 
was  solicited.  It  was  told  by  the  president 
of  the  Gulf  Compress  Company.  In  a  let- 
ter dated  April  18,  1005,  addressed  to  it  by 
the  president  of  that  company,  among  other 
inducements,  the  following  was  expressed: 
"Our  getting  together  on  a  lease  proposed 
means  the  avoiding  for  each  other,  directly 
or  indirectly,  of  the  possibility.  If  not  prob- 
ability, of  unnecessary  competition."  And 
what  was  the  condition  to  which  the  Shaw- 
nee Company  contributed?  It  appears  from 
the  letter  just  mentioned  that  the  writer 
was  president  of  two  companies,  which  op- 
erated "forty  odd  compresses."  Twenty- 
seven  of  them,  it  appears  from  the  testi- 
mony, were  operated  by  the  Gulf  Company, 
six  only  of  which  it  owned.  Most  of  the 
latter  were  acquired  in  the  summer  pre- 
ceding the  tease,  and  the  president  of  the 
Gulf  Company  testified  that  "we  are  pre- 
pared to  buy  or  lease,  whichever  proposi- 
tion suits  us  best."  To  what  object  was 
the  assembling  in  one  ownership  or  man- 
agement so  many  compresses,  and  keeping 
tlie  means  and  declaring  the  purpose  of  ac- 
quiring morcT  The  answer  would  seem  to 
be  obvious.  The  first  effect  would  necessari- 
^  ly  be  the  cessation  of  competition.  If  there 
w  was  left  a  possibility  of  other  compresses 
•  being* constructed,  it  was  made  less  by  the 
power  that  could  be  opposed  to  them.  The 
Gulf  Company  was  a  close  corporation, 
which,  starting  in  Alabama,  rapidly  ex- 
tended from  Alabama  to  all  the  cotton- 
growing  territory.  These  are  some  of  the 
point;  of  the  testimony  which,  taken  in 
connection  with  other  testimony,  and  with 
the  terms  of  the  lease  and  the  restriction 
upon  the  Shawnee  Company,  support  the 
conclusions  of  the  supreme  court  of  the  ter- 
ritory. This  case  presents  something  more 
than  the  lease  of  property  by  the  Shawnee 
Company,  induced  or  made  necessary  by 
financial  embarrassment.  It  presents  some- 
thing more  than  the  acquisition  by  the 
Gulf  Company  of  another  compress,— of  a 
mere  addition  to  its  business.  It  present* 
hU  in  aid  of  a  scheme  of  monopoly.    Swift 


ft  Co.  v.  United  State*,  IBS  TJ.  S.  375,  49 
L.  ed.  618,  26  Sup.  Ct  Bop.  278. 

It  does  not  appear  whether  the  supreme 
court  based  its  judgment  upon  the  common 
law,  the  Sherman  law,  or  the  statutes  of 
Oklahoma.  The  appellees  insist  that  the 
law  applicable  to  the  case  cornea  from  all 
three  sources.  The  Sherman  law  provides 
that  "every  contract,  combination  in  form 
of  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  in  any  terri- 
tory of  the  United  States  or  of  the  District 
of  Columbia  ...  is  hereby  declared  il- 
legal." [26  Stat,  at  L.  209,  chap.  047,  5  3, 
U.  S.  Comp.  Stat.  1001,  p.  3201.}  And  it 
has  been  decided  that  not  only  unreasonable, 
but  all  direct  restraints  of  trade  are  pro- 
hibited, the  law  being  thereby  distinguished 
from  the  common  law.  But  it  is  contended 
that  it  was  held  in  United  States  v.  Trans- 
Missouri  Freight  Asso.  1C0  U.  S.  200.  41 
L.  ed.  1007.  17  Sup.  Ct.  Rep.  540.  and  in 
United  State*  v.  Joint  Traffic  Asso.  171  U. 
S.  605,  43  L.  ed.  253,  10  Sup.  Ct.  Itep.  25, 
that  the  sale  of  the  good  will  of  a  business 
with  an  accompanying  agreement  not  to  en- 
gage in  a  similar  business  was  not  a  re- 
straint of  trade  within  the  meaning  of  the 
Sherman  act. 

Counsel  has  discussed  with  an  affluent 
citation  of  case*  the  principle  which  regu- 
late* such  contracts,  and  insists  that  the 
lease  by  the  Shawnee  Company  conforms  to 
such  principle.  The  principle  is  well  under- 
stood. The  restraint  upon  one  of  the  par-,- 
ties  must  not  be  greater  than  protection  to*J 
the  other'party  requires,  and  it  need*  no* 
further  explanation  than  is  given  in  Oililii 
v.  Baltimore  Gas  Co.  130  U.  S.  300,  32  L. 
ed.  870,  9  Sup-  Ct.  Rep.  553.  The  supreme 
court  of  the  territory  recognized  the  prin- 
ciple, but  said:  "Tested  by  the  general 
principles  applicable  to  contracts  of  this 
character,  this  agreement  is  far  more  exten- 
sive in  its  outlook-  and  more  onerous  in  its 
intent  than  is  necessary  to  afford  a  fair 
protection  to  the  lessee."  And  in  this  con- 
clusion the  statute  of  the  territory  may  have 
had  its  influence.  That  statute  makes  void 
every  contract  by  which  anyone  is  restrained 
from  exercising  a  lawful  profession,  trade, 
or  business,  except,  however,  that  one  who 
sells  the  good  will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on 
a  similar  business  within  a  specified  county, 
city,  or  part  thereof.  Wilson's  Itev.  ft 
Anno.  Stat.  tt  819,  820.  It  is  clear  that 
the  lease  of  the  Shawnee  Company  to  the 
Gulf  Company  does  not  literally  comply 
with  tills  requirement.  Whether  it  can  be 
limited  by  construction,  as  it  is  contended 
by  appellants  it  can  be,  we  need  not  de- 
cide. As  written,  it  was,  no  doubt,  consid- 
ered with  other  considerations  by  the  court 
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In  concluding  that  "the  real,  the  veritable, 
purpose  actuating  the  officers  of  the  Gulf 
Compress  Company,  as  disclosed  by  its  plan 
of  organization  and  mode  of  operation,  and 
as  manifested  by  the  circumstances  sur- 
rounding the  conduct  of  its  business  and 
the  results  of  its  management  by  them  is, 
beyond  reasonable  question,  to  place  within 
their  power  the  control  of  the  compress  in- 
dustry, by  purchasing  or  leasing  those 
plants  -which  are  advantageously  located  in 
each  of  the  hauling  districts  or  territories 
established  by  the  carriers  [railroads]  In 
their  cotton  tariffs.  Within  certain  bound- 
aries the  haul  must  be  one  certain  way,  and 
when  the  Gulf  Company  seizes  the  strategic 
point,  under  its  leases,  competition  within 
that  district  is  annihilated." 
Decree  affirmed. 


<=09  U.  S.  463) 

IJU  HOP  FONG,  Plff.  In  Err, 

UNITED  STATES. 

Appeal  — In    Chinese   exclusion   case* 
bearing  de  novo. 

1.  A  hearing  d«  novo  before  the  district 


L.  476,  chap.  1015,  U.  S.  Comp.  Stat.  1901, 


of  being  unlawfully  within  the  United  States 
the  right  to  appeal  to  the  judge  of  the  Fed- 
eral district  court  for  the  district. 
Appeal  — in  Chinese  exclusion  cases  — 

record  —  deportation. 

2.  The  deportation  of  a  Chinaman  law- 
fully admitted  to  the  United  States  upon  a 
student's  certificate,  complying  with  the 
treaty  with  China  of  December  8,  1894  (28 
Stat,  at  L.  1210!, art.  3,  cannot  be  ordered  by 
a  Federal  district  court  upon  the  transcript 
of  the  proceedings  before  the  commissioner, 
which  presents  merely  such  student's  cer- 
tificate and  a  statement  that  witnesses  were 
examined,  without  any  findings,  or  the  giv- 
ing of  any  testimony,  although  additional 
separate  findings  of  the  commissioner  were 
afterwards  filed,  where  this  was  done  with- 
out the  order  of  the  court,  and  there  was  no 
consent  to  a  hearing  upon  such  additional 
findings. 

[No.  181.] 

Argued  March  18,  1909.     Decided  April  20, 


IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  an  order  for  the  deporta- 
tion of  a  Chinaman  found  to  be  unlawfully 
within  the  United  States.  Reversed  and  re- 
manded  with    directions   to    discharge    the 


plaintiff  in  error  from  custody  without 
prejudice  to  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  If.  McCoy,  John  I..  Web- 
ster, and  Robert  H.  Olmsted  for  plaintiff 


*Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

The  plaintiff  in  error,  Liu  Hop  Fong,  on 
November  23,  1904,  was  arrested  upon  the 
sworn  complaint  of  the  United  States  dis- 
trict attorney,  and  brought  before  a  United 
States  commissioner  at  Omaha,  Nebraska, 
charged  with  being  unlawfully  within  the 
United  States  of  America,  living  and  resid- 
ing at  Omaha,  Nebraska,  and  there  pursu- 
ing the  occupation  of  a  common  laborer, 
contrary  to  the  laws  of  the  United  States. 
The  complaint  prayed  that  he  might  be  ar- 
rested and  dealt  with  according  to  law. 
Upon  a  plea  of  not  guilty,  on  December  20, 
1904,  a  hearing  was  had  before  the  commis- 
sioner. The  bill  of  exceptions  shows  that 
the  commissioner  on  December  29,  1904, 
made  an  order  finding  the  defendant  guilty, 
and  ordered  his  deportation  from  the  United 
States  to  the  Empire  of  China;  that  an  ap- 
peal was  taken  to  the  district  court  of  the 
United  States  for  the  district  of  Nebraska; 
that  the  case  was  heard  upon  the  13th  day 
of  April,  1905,  being  one  of  the  days  of  the 
November  term  of  the  district  court;  that 
the  case  was  tried  and  submitted  to  the 
judge  without  any  new  evidence  upon  the 
complaint,  upon  the  transcript  of  the  pro- 
ceedings made  by  the  United  States  commie- 1- 
sloner  from  whose  order  the  case  was  ap-5 
pealed,  and  the  additional 'separate  findings* 
made  by  the  commissioner  and  the  original 
student's  certificate  of  the  defendant  and 
the  translation  thereof,  with  all  indorse- 
ments and  certificates  thereon  under  which 
the  defendant  was  admitted  into  and  entered 
the  United  States.  The  commissioner's 
transcript  shows: 

On  November  23,  1904,  the  defendant  was 
brought  before  the  commissioner,  entered  a 
plea  of  not  guilty,  and  the  hearing  was  con- 
tinued to  December  29,  1904,  when  wit- 
nesses were  examined  for  the  United  States 
and  for  the  defendant.  Their  names  are 
given,  but  their  testimony  is  not  set  out. 
On  the  same  day  (December  29,  1904)  de- 
fendant was  adjudged  guilty  and  ordered  to 
be  deported,  and  on  that  day  defendant  ap- 
pealed to  the  district  court  and  gave  bond 
for  his  appearance  in  that  court.  This 
transcript  was  duly  certified  and  Indorsed, 
filed  January  9,  1905,  by  "R.  C.  Hoyt, 
Clerk,"  and  the  commissioner  filed   addi- 
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tional   and   separate   findings,  bearing  data 
December  30,  IBM,  as  follow! : 

"That  the  said  Liu  Hop  u  a  Chinese 
manual  laborer,  and  was  born  in  and  is  a 
subject  to  the  (Emperor)  of  China;  that 
be  was  found  within  the  limits  of  the 
United  States,  to  wit,  in  the  city  of  Omaha, 
Douglas  county,  state  of  Nebraska,  In  the 
district  of  Nebraska,  on  the  23d  day  of  No- 
vember, A.  □.,  1904,  and  that  when  he  was 
so  found  as  aforesaid,  the  said  Liu  Hop 
was  in  possession  of  a  certain  certificate, 
proper  in  form,  No.  179,  registered  in  book 
3,  folio  184,  issued  by  the  colonial  secretary 
of  Macau  province,  by  authority  of  H.  E. 
Governor  of  said  province,  and  dated  the 
17th  day  of  May,  1890,  which  said  certifi- 
cate,   among   other   things,    recites   as    fol- 

"  'By  order  of  H.  E.  the  Governor,  I  grant 
this  passport  to  a  Chinaman,  Liu  Hop, 
bachelor,  natural,  and  residing  in  Macau, 
student  of  Chinese  literature  for  over  four 
years,  being  his  professor  Liu-ioc-po,  living 
in  Rua  dos  Mercadores,  No.  1  BO,  to  go  to 
the  United  States  of  America,  in  order  to 
■tody  there  the  English  language  and  Euro- 
pean sciences,  and  to  live  in  the  company 
?of  his  brother  Liu-eng-Fun,  manager  of  the 
flrm*"Lun-Sing-Chong,'' — Rock  spring,  Wyo., 
— San  Francisco,  California.' 

"That  I  find  from  the  evidence  adduced 
upon  the  hearing  herein  that  the  said  Liu 
Hop  landed  in  the  city  of  San  Francisco  on 
or  about  July  3,  1800,  and  shortly  there- 
after and  during  said  year  of  1899  came  to 
the  city  of  Omaha,  state  and  district  of 
Nebraska,  where  he  has  ever  since  resided 
and  still  resides. 

"I  further  find  that  during  the  time  of 
his  residence  in  said  city  he  has  at  all  times 
been  a  common  laborer,  and  has  at  no  time 
pursued  the  study  of  the  English  language 
beyond  the  merest  rudiments  taught  by  his 
Sunday  school  teacher,  and  has  at  no  time 
pursued  the  study  of  European  sciences  or 
any  other  study  except  as  to  the  rudiments 
of  the  English  language;  and  that  the  said 
Liu  Hop  has  at  no  time  been  a  student 
within  the  meaning  of  the  act  of  Congress 
approved  May  G,  1902  [27  Stat  at  L.  25, 
chap.  SO,  U.  S.  Comp.  Stat  1901,  p.  1319], 
and  acts  of  Congress  amendatory  thereof, 
and  that  he  is  now  unlawfully  within  the 
United  States  of  America. 

"To  all  of  which  foregoing  order  and  find- 
ings of  the  United  States  commissioner,  the 
said  Lui  Hop  excepts  and  prays  an  appeal, 
and  bail  is  fixed  in  the  sum  of  9500;  his 
certificate  pending  an  appeal  to  remain  in 
the  custody  of  the  said  United  States  eom- 


These   findings   are  Indorsed  as  follows: 
-Filed  Jan.  9,  1S0S.    R.  0.  Hoyt,  Clerk." 
28  8.  C— 37. 


The  certificate  upon  which  the  plaintiff  la 
error  was  admitted  to  this  country  is  as 
follows ; 

( Endorsement* — Translation. ) 

Government  of  Macau  Province. 

Colonial  Secretary  of  Macau  Province. 

No.  170. 

Registered  in  Book  3,  folio  194. 

Mario   Fires   Nontoiro   Bandeira   de  Lima, 

Colonial    Secretary    of   Macau    Province,  a 

His  Majesty  the  King,  etc.,  etc  ^ 

*  By  order  of  H.  E.  the  Governor,  I  grant* 
this  passport  to  a  Chinaman,  Liu-Hop, 
bachelor)  natural  and  resident  in  Marcau, 
student  of  Chinese  literature  for  over  four 
years,  being  his  professor  Liu-ioc-po,  living 
in  Rub  dos  Mercadores,  No,  180,  to  go  to 
the  United  States  of  America,  in  order  to 
study  there  the  English  language  and  Euro- 
pean sciences,  and  to  live  In  the  company 
of  his  brother  Liu-eng-Fun,  manager  of  the 
firm  'Lun-8ing-Chong,' — Rockspring,  Wyo. — 
San  Francisco,  Cal. 

Signals  i 

Age 20  years. 

Height I  m.  G90  ma 

Face Long. 

Hair   Black. 

Eyebrows do. 

Eyes Dark  chestnut 

Nose  Fiat 

Mouth Big. 

Color  of  the  Asiatic  race. 
Cost  of  passport,  $3.60. 

Guaranteed. 

Fulfilling  the  obligation  to  have  this 
passport  vised  by  the  respective  diplomatic 
or  consular  agent  residing  in  this  city,  I 
beg  to  request  the  administrative  authori- 
ties, and  all  those  to  whom  it  may  concern, 
not  to  put  any  objection  to  the  bearer. 

Valuable  for  30  day*  to  leave  this  city. 

Given  at  Macao  on  the  17th  day  of  May. 
1899. 

By  authority  of  H.  E.  the  Governor. 
The  Colonial  Secretary, 

(Signed)  Mario  B.  De  Lima. 

Bearer's  signature 

(S'd)  Liu  Hop. 

Translated  by  A.  M.  Roza  Peruia,  Jr. 

Vise  U.  S.  Consulate  General,  Hongkong, 
May  31,  1899. 

R.  Wildman,  Consul  Gen. 

The  bill  of  exceptions  further  show*  that 
the  evidence  taken  before  the  commissioner 
was  not  reduced  to  writing  or  preserved,  or 
in  any  manner  taken  to  the  district  court, 
and  no  further  or  other  evidence  was  sub- 
mitted by  either  of  the  parties.  After  ar-e, 
gument  of  counsel  the  judge  filed  an  opinion  ® 
and'ordered  the  defendant  to  bo  deported,  to* 
which  the  defendant  excepted. 
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Tha  opinion  of  the  learned  district  judge, 
*  copy  of  which  is  given  in  the  record, 
■horn  that  the  order  of  deportation  waa 
made  because,  in  his  opinion,  the  facts  as 
found  by  the  commissioner  indicate  that 
Liu  Hop  Fong  did  not  come  to  the  United 
States  to  study  the  English  language  and 
the  English  sciences  as  a  student,  and  that 
■uch  contention  waa  a  mere  device  to  gain 
entrance  into  this  country,  and  not  in  good 
faith  to  pursue  studies  as  a  student,  and 
his  real  intent  was  to  labor  only;  "and  I 
am  of  the  opinion,"  says  the  learned  judge, 
"that  hia  entry  under  the  certificate  men- 
tioned was  a  fraud  upon  the  United  States, 
and  auch  certificate  does  not  afford  him 
protection."  He  thereupon  affirmed  the 
finding  and  judgment  of  the  commissioner. 
Subsequently,  and  after  the  adjournment  of 
the  term  at  which  this  order  was  made,  a 
petition  was  filed  for  a  new  trial  upon  the 
record  and  affidavits  submitted  on  behalf 
of  Iiu  Hop  Fong,  and,  white  the  judge  rec- 
ognized that  he  had  no  further  power  over 
the  proceedings  after  the  adjournment  of 
the  court  for  the  term,  upon  investigation 
adhered  to  hia  former  opinion  as  to  the  or- 
der of  deportation. 

We  need  not  be  concerned  with  these  pro- 
ceedings after  the  term,  for  clearly  the 
judge's  authority  over  the  case  had  ended. 
The  question  is  here  upon  the  record  made 
in  the  original  proceeding  before  him.  Was 
the  judge  warranted  in  making  the  order 
of  deportation!  By  the  3d  article  of  the 
treaty  with  China  of  December  8,  18S4  (28 
Stat,  at  L.  1210),  it  is  provided: 

"The  provisions  of  this  convention  shall 
not  affect  the  right  at  present  enjoyed  of 
Chinese  subjects,  being  officials,  teachers, 
students,  merchants,  or  travelers  for  curi- 
osity or  pleasure,  but  not  laborers,  of  com- 
ing to  the  United  States  and  residing  there- 
in. To  entitle  auch  Chinese  subjects  as  are 
above  described  to  admission  into  the  Unit- 
ed States,  they  may  produce  a  certificate 
from  their  government  or  the  government 
e  where  they  last  resided,  vised  by  the  diplo- 
>  matic  or  consular 'representative  of  the 
United  States  in  the  country  or  port  whence 
they  depart." 

By  f  13  of  the  act  of  1888  (26  Stat,  at 
L.  47«.  chap.  1016,  U.  S.  Comp.  Stat.  1001, 
p.  1312),  it  is  provided: 

That  any  Chinese  person,  or  person  of 
Chinese  descent,  found  unlawfully  in  the 
United  States,  or  its  territories,  may  be 
arrested  upon  a  warrant  issued  upon  a  com- 
plaint, under  oath,  filed  by  any  party  on 
behalf  of  the  United  States,  by  any  justice, 
judge,  or  commissioner  of  any  United  States 
court,  returnable  before  any  justice,  judge, 
or  commissioner  of  a  United  States  court, 
or  before  any  United  States  court,  and  when 


convicted,  upon  a  hearing,  and  found  and 
adjudged  to  be  one  not  lawfully  entitled  at 
be  or  remain  in  the  United  States,  auch 
person  shall  be  removed  from  the  United 
States  to  the  country  whence  be  came." 

By  I  3  of  the  act  of  May  S,  1892  (27 
Stat,  at  L.  26,  chap.  00,  U.  S.  Comp.  Stat 
1001,  p.  1310),  it  is  provided: 

That  any  Chinese  person  or  person  of 
Chinese  descent  arrested  under  the  provi- 
sions of  this  act  or  the  acts  hereby  extend- 
ed shall  be  adjudged  to  be  unlawfully  with- 
in the  United  States,  unless  such  person 
shall  establish,  by  affirmative  proof,  to  the 
satisfaction  of  such  justice,  judge,  or  com- 
missioner, his  lawful  right  to  remain  in  the 
United  States." 

Section  13  of  the  act  of  1888  (26  Stat, 
at  L.  476,  chap.  1016,  U.  S.  Comp.  Stat 
1901,  p.  1312)  also  provides  that  any  Chi- 
nese person  convicted  before  the  commis- 
sioner of  the  United  States  court  may,  with- 
in ten  days  of  such  conviction,  appeal  to  the 
judge  of  the  district  court  for  the  district. 

In  this  case  the  Chinaman  did  prosecute 
his  appeal  from  the  commiasioner  to  the 
district  judge.  The  statute  is  curiously  si- 
lent as  to  how  the  appeal  is  to  be  heard; 
it  says  nothing  as  to  what  papers  are  to 
be  filed  or  as  to  what  testimony  shall  be 
given.  In  our  view,  giving  the  Chinaman 
an  appeal,  the  law  contemplates  that  he 
shall  be  given  the  right  of  a  hearing-  de  novo 
before  the  district  judge  before  he  is  or- 
dered to  be  deported.  It  is  a  serious  thing 
to  arrest  a  Chinaman  who,  as  in  this  case. 
has  been  in  this  country  a  number  of  yean, 
lawfully  admitted  upon  a  certificate  com-  — 
plying  with  the  treaty,  and  order  his  da-  J 
portation  without  giving  him  a  full'oppor-* 
tunity  to  assert  his  rights  before  a  compe- 
tent court.  There  being  no  provision  of 
the  statute  that  the  hearing  shall  be  upon 
a  transcript  of  the  proceedings  before  the 
commissioner,  we  think,  when  a  party  de- 
mands it,  Congress  intends  he  ahalt  have 
the  right  to  a  hearing  and  judicial  deter- 
mination before  the  district  judge. 

In  the  case  of  Ah  How  v.  United  Ststea, 
103  U.  S.  85,  48  L.  ed.  610,  £4  Sup.  Ct.  Rep. 
367,  it  was  assumed  that  the  judge  who 
tried  the  case  upon  appeal  did  so  solely 
upon  the  commissioner's  report,  and  heard 
no  witnesses.  In  Tom  Hong  v.  United 
States,  103  U.  S.  617,  48  L.  ed.  772,  24  Sup. 
Ct.  Rep.  617,  the  commissioner  made  a  find- 
ing, which  was  made  part  of  the  record  by 
order  of  the  district  court.  In  the  present 
case  the  record  shows  that  there  was  before 
the  district  court  the  transcript  of  the  pro- 
ceedings hereinbefore  set  out  as  having 
taken  place  before  the  commissioner  on  De- 
cember 29,  1904;  and  then,  without  the  or- 
der of  the  court,  an  additional  and  separata) 
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finding  of  the  commissioner  appears  to  have 
been  filed.  We  are  not  aware  of  any  stat- 
ute that  give*  the  commissioner  a  right  to 
make  up  and  file  such  additional  finding; 
he  had  made  and  filed  a  certified  transcript 
In  the  cmp,  and  there  ended  his  authority 
in  the  matter.  There  was  no  order,  as  in 
the  Tom  Hong  Case,  making  the  commis- 
sioner's findings  part  of  the  record.  There 
was  no  consent  to  a  hearing  of  the  case 
upon  such  additional  findings,  and  the 
presented  to  the  district  judge  embraced 
the  student's  certificate  hereinbefore  re- 
ferred to,  and  a  statement  that  witnesses 
were  examined,  without  any  findings  of 
facte  or  the  giving  of  any  testimony.  On 
this  state  of  the  record  we  are  of  the  opin- 
ion that  the  court  had  no  authority  to  or- 
der the  deportation  of  the  Chinaman, 

The  treaty  with  China  provides  that  of- 
ficials, teachers,  students,  etc.,  shall  have 
the  privilege  of  coming  to  and  residing  in 
the  United  States  (article  3,  treaty  of  De- 
cember, 1894,  above  referred  to),  and  fur- 
ther provides: 

"To  entitle  such  Chinese  subjects  as  are 
above  described  to  admission  into  the  Unit- 
K  ed   States,   they  may   produce  a  certificate 
§  from  their  government  or  the  government 
*  where  they*last  resided,  vised  by  the  dip- 
lomatic  or  consular   representative   of   the 
United  States  in  the  country  or  port  whence 
they  depart." 

When  this  young  man  entered  a  port  of 
the  United  States  in  July,  1898,  he  pre- 
sented such  a  certificate,  duly  issued  and 
vised  by  the  consular  representative  of  tbe 
United  States.  Upon  application  for  ad- 
mission this  certificate  ia  prima  facie  evi- 
dence of  the  facta  act  forth  therein.  22 
Stat  at  L.  08,  E  6,  chap.  126,  U.  S.  Comp. 
Stat.  1901,  p.  1307;  S3  Stat,  at  L.  428, 
chap.  1S30.  This  certificate  is  the  method 
which  the  two  countries  contracted  in  the 
treaty  should  establish  a  right  of  admission 
of  students  and  others  of  the  excepted  class 
into  the  United  States,  and  certainly  it 
ought  to  be  entitled  to  some  weight  in  de- 
termining; the  rights  of  the  one  thus  admit- 
ted. While  this  certificate  may  be  overcome 
by  proper  evidence,  and  may  not  have  the 
effect  of  a  judicial  determination,  yet,  be- 
ing made  in  conformity  to  the  treaty,  and 
upon  it  the  Chinaman  having  been  duly 
admitted  to  a  residence  In  this  country,  he 
cannot  be  deported,  as  in  this  case,  because 
of  wrongfully  entering  the  United  States 
upon  a  fraudulent  certificate,  unless  there 
Is  some  competent  evidence  to  overcome  the 
legal  effect  of  the  certificate.  In  this  rec- 
ord we  can  find  no  competent  testimony 
which  would  overcome  such  legal  effect  of 
the  certificate,  and  the  plaintiff  in  error 
was  therefore  wrongfully  ordered  to  be  de- 
ported. 


The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded  to  that  court 
with  directions  to  discharge  the  plaintiff  in 
error  from  custody  without  prejudice  to 
further  proceedings. 


Limitation  of  actions  —  suit  to  qnlet  title) 
—  Invalid  patent. 

1.  A  patent  from  the  United  States,  in- 
valid when  made,  after  five  years  without 
attack,  must  be  deemed  to  have  the  same 
effect  as  against  the  United  States  in  a 
suit  to  remove  a  cloud  on  title  as  though  it 
were  valid  when  issued,  in  view  of  the  act  of 
March  3,  1891  (20  Stat,  at  L.  1009,  chap. 
561  IU.  S.  Comp.  St  1901,  p.  1521]).  I  8,  al- 
though this  section  in  form  only  ban  suits  to 
annul  the  patent 

Waters  —  relative   rights   between   state 
and  United  States  — islands. 

2.  Small  rocky  islands,  without  appar- 
ent value,  situated  in  the  St.  Mary's  river, 
were  not  excepted  from  the  transfer  to  the 
state  by  the  act  of  June  16,  1830  (0  Stat, 
at  L.  49,  SO,  chap.  99 ) ,  admitting  Michigan  to 
the  Union,  of  the  bed  of  the  stream  surround- 
ing tbem,  because  of  the  provisions  of  S  1 
of  that  act,  that  no  right  was  conferred  upon 
the  state  "to  interfere  with  the  sale  by  the 
United  States,  and  under  their  authority,  of 
tbe  vacant  and  unsold  lands  within  the 
limits  of  the  said  state,"  and  of  the  act  of 
June  23,  1830  (5  Stat,  at  I,.  69,  00,  chap. 
121),  that  the  state  should  "never  interfere 
with  the  primary  disposal  of  the  soil  within 
the  same  by  the  United  States." 

Waters  —  title    to    bed    of    stream  — la- 

3.  A  patent  from  the  United  States,  de- 
scribing the  land  granted  as  bounded  by  the 
St.  Mary's  river,  carries  with  ft  the  title  to 
small,  unsurveyed  islands  on  the  American 
side  of  the  international  boundary  line, 
where,  under  the  laws  of  the  state,  a  grant 
of  land  bounded  by  a  stream,  whether  navi- 
gable in  fact  or  not,  carries  with  it  the  bed 
of  the  stream  to  the  center  of  the  thread. 


[No.  699.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Western  Dis- 
trict of  Michigan,  Northern  Division,  dis- 
missing a  bill  to  remove  a  cloud  on  title.  Af- 
firmed. 

See  same  case  below,  81  C.  C.  A.  221,  168 
Fed.  26. 

The  facta  are  stated  In  the  opinion. 
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Attorney  General  Bonaparte,  Solicitor 
General  Hoyt,  and  Dune  E.  Fox  for  ap- 

Meesrs.   Arch.   B.   Kldredge,   John   H. 
-  Golf,  and  Moeea  Hooper  for  appellee. 

•  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  U  a  bill  in  equity  brought  by  the 
United  State*  to  remove  a  cloud  from  its 
alleged  title  to  two  inlands,  numbered  1  and 
S,  in  the  Sault  Ste,  Marie,  between  lake 
Huron  and  Lake  Superior.  The  islands 
are  in  the  rapids  of  the  river  or  strait,  on 
the  American  side  of  the  Canada  boundary 
line,  and  near  to  a  strip  of  ^hore  lying  be- 
tween the  rapids  and  the  United  States 
ship  canal  referred  to  in  United  States  v. 
Michigan,  ISO  U.  S.  379,  47  L.  ed.  1103,  23 
Sup.  Ct.  Rep.  742.  The  defendant  claims 
this  strip  and  the  islands  under  a  patent 
from  the  United  States,  dated  December  15, 
1883,  describing  the  land  as  bounded  by  the 
river  St.  Mary  on  the  east,  north,  and  west. 
The  United  States  says  that  the  patent  was 
void  because  the  land  had  been  reserved 
for  public  purposes;  and  that,  even  if  it 
was  valid,  the  islands  did  not  pass.  The 
defendant  replies  that  the  land  was  not  re- 
served, and  also  sets  up  the  statute  of  lim- 
itations. Act  of  March  3,  1891,  chap.  601, 
|  8.  86  Stat  at  L.  1099.  The  circuit  court 
dismissed  the  bill,  and  its  decree  was  af- 
firmed by  the  circuit  court  of  appeals.  61 
C.  C.  A.  221,  152  Fed-  26. 

There  is  force  in  the  contention  of  the 

United   States  that  the   land  was  reserved 

and  that  it  had  not  been  surveyed,  but  we 

e  find   it  unnecessary  to  state  or  pass  upon 

5  the  arguments,  because  we  are  of  opinion 

•  that  now  the  patent  must  be  "assumed  to  be 
good.  The  statute  just  referred  to  provides 
that  "suits  by  the  United  States  to  vacate 
and  annul  any  patent  heretofore  issued 
shall  only  be  brought  within  five  years  from 
the  passage  of  this  act," — that  is  to  say, 
from  March  3,  1891.  This  land,  whether 
reserved  or  not,  was  public  land  of  the 
United  States,  and  in  kind  open  to  sale 
and  conveyance  through  the  Land  Depart- 
ment. United  States  v.  Winona  &  St.  P.  R. 
Co.  165  U.  S.  463,  476,  41  L.  ed.  789,  796,  17 
Sup.  Ct.  Rep.  368.  The  patent  had  been 
issued  in  1883  by  the  President  in  due  form 
and  in  the  regular  way.  Whether  or  not 
he  had  authority  to  make  it,  the  United 
States  had  power  to  make  It  or  to  validate 
it  when  made,  since  the  interest  of  the 
United  States  was  the  only  one  concerned. 
We  can  see  no  reason  for  doubting  that  the 
statute,  which  is  the  voice  of  the  United 
States,  had  that  effect.  It  is  said  that  the 
Instrument  was  void  and  hence  was  no  pat- 
ent    But   the   statute   presupposes   an   in- 


strument that  might  be  declared  void. 
When  it  refer*  to  "any  patent  heretofore 
issued,"  it  describes  the  purport  and  source 
of  the  document  not  its  legal  effect  If  the 
act  were  confined  to  valid  patents  it  would 
be  almost  or  quite  without  use.  Lefflng- 
well  v.  Warren,  2  Black,  599,  17  L.  ed.  261. 

In  form  the  statute  only  bars  suits  to 
annul  the  patent  But  statute*  of  limita- 
tion, with  regard  to  land,  at  least  which 
cannot  escape  from  the  jurisdiction,  gen- 
erally are  held  to  affect  the  right  *m>  if 
in  terms  only  directed  against  the  remedy. 
Leffingwell  v.  Warren,  2  Black,  590,  605,  17 
L.  ed.  261,  263;  Sharon  v.  Tucker,  144  U.  & 
633,  36  L.  ed.  532,  12  Sup.  Ct  Rep.  720; 
Davis  r.  Mills,  194  U.  S.  451,  467,  48  L.  ed. 
1087,  1071,  24  Sup.  Ct  Rep.  692.  Thl* 
statute  must  be  taken  to  mean  that  the 
patent  is  to  be  held  good,  and  Is  to  have 
the  same  effect  against  the  United  State* 
that  it  would  have  had  if  it  hud  been  valid 
in  the  first  place.  See  United  States  v. 
Winona  &  St  P.  R.  Co.  165  U.  8.  463,  476, 
41  L.  ed.  789,  795,  17  Sup.  Ct.  Rep.  363. 

We  waste  no  time  upon  suggestion*  of 
bad  faith  on  the  one  side  or  the  other,  a* 
there  la  no  sufficient,  warrant  for  them, 
and  as  they  were  touched  rather  than 
pressed  at  the  argument  The  only  other 
question  is  whether  the  United  States  has  — 
title  to  the  islands,  notwithstanding  its  o 
patent  and 'notwithstanding  the  incorpora-  > 
tion  of  Michigan  as  a  state.  The  bill  ad- 
mits and  allege*  that  the  bed  of  the  river, 
or  strait  surrounding  the  islands,  passed  to 
Michigan  when  Michigan  became  a  state 
(Pollard  v.  Hagan,  3  How.  212,  11  L.  ed. 
585;  Shively  v.  Bowlby,  152  U.  B.  1,  38  I* 
ed.  331,  14  Sup.  Ct  Rep.  548),  subject  to 
the  same  public  trusts  and  limitations  a* 
lands  under  tide  water*  on  the  borders  of 
the  sea  (Illinois  a  R.  Co.  v.  Illinois,  14S 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct  Rep. 
110).  But  it  sets  up  that  the  islands  re- 
mained the  property  of  the  United  States, 
and  it  argues  that  in  such  circumstances, 
the  Islands  did  not  pass  by  the  patent  of  the 
neighboring  land. 

The  act  offering  Michigan  admission  to 
the  Union  provided  that  no  right  was  con- 
ferred upon  the  state  "to  interfere  with  the 
sale  by  the  United  States,  and  under  their 
authority,  of  the  vacant  and  unsold  lands 
within  the  limits  of  the  said  state."  Act 
of  June  16,  1836,  chap.  99,  |  4.  6  Stat,  at 
L.  49.  60.  And  again,  by  a  condition,  that 
the  state  should  "never  interfere  with  the 
primary  disposal  of  the  soil  within  the 
same  by  the  United  States."  Act  of  June 
23.  1838,  chap-  121.  Fifth.  5  Stat  at  L. 
69.  60.  The  islands  are  little  more  than 
rocks,  rising  very  slightly  above  the  level 
of  the  water,  and  contain   respectively  a 
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small  fraction  of  an  acre  and  a  little  more 
than  an  acre.  They  were  unsurveyed  and 
of  no  apparent  value.  We  cannot  think 
that  these  provisions  excepted  auch  islands 
from  the  admitted  transfer  to  the  state  of 
the  bed  of  the  streams  surrounding  them. 
If  they  did  not,  then,  whether  the  title  re- 
mains in  the  state  or  passed  to  the  defend- 
ant with  the  land  conveyed  by  the  patent, 
the  bill  must  fail. 

The  bed  of  the  river  could  not  be  con- 
veyed by  the  patent  of  the  United  States 
alone,  but,  If  such  is  the  law  of  the  state, 
the  bed  will  pass  to  the  patentee  by  the 
help  of  that  law,  unless  there  is  some  spe- 
cial reason  to  the  contrary  to  be  found  in 
cases  like  Illinois  0.  R.  Co.  v.  Illinois,  148 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110.  This  view  is  well  established.  Grand 
Rapids  &  I.  R.  Co.  v.  Butler,  159  U.  S.  87, 
S3,  94,  40  L.  ed.  83,  IS  Sup.  Ct.  Rep.  991 ; 
Hardin  v.  Shedd,  190  U.  S.  60S,  S19,  47  L. 
ed.  1166,  1167,  23  Sup.  Ct.  Rep.  885.  The 
Tight  of   the  state   to  grant  lands  covered 

?by  tide  waters  or  navigable  lakes,  and  the 
qualifications,  aa'atated  in  Shively  v.  Bowl- 
by,  162  U.  8.  I,  47,  38  L.  ed.  331,  34B,  14 
Sup.  Ct  Rep.  G48,  GS6,  are  that  the  state 
may  use  or  dispose  of  any  portion  of  the 
same  "when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the 
public  in  such  waters,  and  subject  to  the 
paramount  right  of  Congress  to  control 
their  navigation  so  far  as  may  be  neces- 
sary for  the  regulation  of  commerce."  But 
it  cannot  be  pretended  that  private  owner- 
ship of  the  bed  of  the  stream  or  of  the  is- 
lands, subject  to  the  public  rights,  will  im- 
pair the  interest  of  the  public  in  the  waters 
of  the  Sault  Ste.  Marie,  See  Kaukauna 
Water  Power  Co.  v.  Green  Bay  &  H.  Canal 
Co.  142  U.  8.  254,  271,  272,  35  L.  ed.  1004, 
1010,  12  Sup.  Ct,  Rep.  173.  Therefore,  if, 
by  the  law  of  Michigan,  the  bed  of  the  river 
or  strait  would  pass  to  a  grantee  of  the 
upland,  we  may  assume  that  it  passed  to  the 
defendant,  and  we  may  assume  further  that 
the  islands  also  passed.  If,  as  we  think, 
they  belonged  to  the  state,  they  passed 
along  with  the  bed  of  the  river.  If  they 
had  belonged  to  the  United  States,  probably 
they  would  have  passed  as  unsurveyed  is- 
lands and  neglected  fragments  pass.  Whit- 
aker  v.  McBride,  197  U.  S.  610,  49  L.  ed. 
857,  25  Sup.  Ct.  Rep.  630;  Grand  Rapids 
4  I.  R  Co.  v.  Butler,  159  U.  S.  87,  91,  02, 
40  L.  ed.  83,  15  Sup.  Ct.  Rep.  091.  Of 
course  other  nice  questions  are  suggested 
and  might  be  asked;  for  instance,  how  it 
would  be  if  the  title  to  the  bed  of  the  stream 
was  in  the  state  and  did  not  pass  with  the 
upland,  and  the  islands  remained  to  the 
United  States.  It  still  would  be  a  reason- 
able proposition  that  the  islands  followed 
•EM.   Note.— For  com*  In  point,   •» 


the  upland.    But,  In  the  view  tint  wa  hare 
taken,  that  may  be  left  in  doubt. 

The  question,  then,  is  narrowed  to  wheth- 
er the  bed  of  the  strait  is  held  to  pass  by 
the  laws  of  Michigan.  We  are  content  to 
assume  that  the  waters  are  public  waters. 
The  Genesee  Chief  v.  Fitzhugh,  12  How. 
443,  457,  13  L.  ed.  1098,  1084.  But,  what- 
ever may  be  the  law  as  to  lands  under  the 
great  lakes  ( People  v.  Silberwood,  110  Mich. 
103,  32  L.R.A.  694,  67  N.  W.  1087),  wa 
believe  that  the  law  still  is  as  it  was  de- 
clared to  be  in  Grand  Rapids  &  I.  R  Co. 
v.  Butler,  160  U.  S.  87,  94,  40  L.  ed.  83, 
67,  15  Sup.  Ct.  Rep.  991,  993,  that  "a  grant 
□f  land  bounded  by  a  stream,  whether  nav- 
igable in  fact  or  not,  carries  with  it  the 
bed  of  the  stream  to  the  center  of  the  thread  3 
thereof,"  and  that  thls*applies  to  the  Sault  • 
Ste.  Marie,  whatever  it  be  called.  The  fact 
that  It  is  a  boundary  has  not  been  held  to 
make  a  difference.  The  riparian  proprie- 
tors upon  it  own  to  the  center.  Ryan  v. 
Brown,  18  Mich.  196,  100  Am.  Dec.  154; 
Scranton  v.  Wheeler,  113  Mich.  365,  667, 
67  Am.  St.  Rep.  484,  71  N.  W.  1001,  a.  e. 
179  U.  S.  141,  163,  46  L.  sd.  128,  137,  21 
Sup.  Ct.  Rep.  48;  Kemp  v.  Stradley,  134 
Mich.  678,  97  N.  W.  41.  See  also  Scran- 
ton v.  Wheeler,  6  C.  C.  A.  666,  16  U.  S. 
App.  162,  67  Fed.  803,  812;  Lorman  v. 
Benson,  8  Mich.  18,  77  Am.  Dec.  435; 
Water  Comrs.  v.  Detroit,  117  Mich.  468> 
462,  78  N.  W.  70.  We  see  no  plausible 
ground  for  the  claim  of  the  United  States. 

Decree  affirmed. 

Mr.  Justice  Harlan  dissents. 


(209  U.  8.  4«) 

EX  PARTE:     IN  THE  MATTER  OF  THE 
STATE  OF  NEBRASKA,  Petitioner. 


j  control  Judicial  dl sorp- 
tion. 

1.  Mandamus  cannot  be  used  as  a  substi- 
tute for  an  appeal  or  writ  of  error  to  cor- 
rect the  error,  if  any,  committed  by  a  Fed- 
eral circuit  court  in  denying  a  motion  to  re- 
mand, which  presented  for  decision  the  ques- 
tion whether  there  was  in  the  case  a  con- 
troversy wholly  between  citizens  of  different 
states,  to  the  complete  determination  of 
which  the  state,  though  named  as  a  party 
plaintiff,  was  not  a  necessary  party.  • 
Removal  of  causes  —  state  as  real  party. 

2.  The  mere  presence  on  the  record  of  the 
state  as  a  partv  plaintiff  will  not  defeat  the 
jurisdiction  of  a  Federal  circuit  court  to 
which  the  cause  has  been  removed  from  a 
state  court.  If  It  appears  that  the  state  baa 
no  real  interest  In  the  controversy. 

[No.  15,  Original.] 
Cent   Die.  vol  »,  Mondamos,  1  ». 
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PETITION  for  a  writ  of  mandamus  to 
compel  the  judges  of  the  Circuit  Court 
of  the  United  States  for  the  district  of  Ne- 
braska to  remand  to  the  Supreme  Court  of 
that  state  a  cause  which  the  Circuit  Court 
had  refused  to  remand  because  of  the  opinion 
that  a  controversy  is  presented  for  decision 
wholly  between  citizens  of  different  states, 
to  the  complete  determination  of  which  the 
state  of  Nebraska  is  not  an  indispensable 
party.      Rule   discharged   and   petition   dis- 

Statement  by  Mr.  Chief  Justice  Fuller : 
On  June  15,  1907,  the  state  of  Nebraska, 
William  T.  Thompson,  attorney  general,  Ne- 
braska State  Railway  Commission,  Hudson 
J.  Winnett,  J.  A.  Williams,  and  Henry  T. 
Clarke,  Jr.,  at  members  of  the  Nebraska 
State  Railway  Commission  of  the  State  of 
Nebraska  brought  suit  against  the  Chicago, 
Burlington,  A  Quincy  Railway  Company  to 
enjoin  that  company  from  charging  mors 
for  the  transportation  of  freight  and  pas- 
sengers within  the  state  of  Nebraska  than 
the  rates  fixed  for  such  transportation  in 
certain  acts  of  the  legislature  of  the  state 
of  Nebraska,  and  also  from  disobeying  the 
orders  of  the  Nebraska  State  Railway  Com- 
mission, and  from  concealing  from  that  com- 
mission the  condition  of  its  business,  and 
^  from  making  any  unlawful  discrimination, 
« In  violation  of  the  state  statute. 
•  «June  22  the  defendant  company  filed  its 
petition  for  the  removal  of  the  action  to 
the  circuit  court  of  the  United  States.  The 
petition  for  removal  alleged : 

"Your  petitioner  further  avers  that  in  the 
above-entitled  suit  there  is  a  controversy 
which  is  wholly  between  citizens  of  different 
states,  to  wit:  A  controversy  between  your 
petitioner,  Chicago,  Burlington,  &  Quincy 
Railway  Company,  which  your  petitioner 
avers  was,  at  the  time  of  the  commencement 
of  this  suit,  ever  since  has  been,  and  now  is, 
a  corporation  created  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Iowa; 
the  said  William  T.  Thompson,  attorney 
general  of  the  state  of  Nebraska,  one  of 
the  plaintiffs,  who  your  petitioner  avers  was. 
at  the  time  of  the  commencement  of  this 
action,  ever  since  has  been,  and  still  is,  a 
citizen  and  resident  of  the  state  of  Ne- 
braska; the  Nebraska  State  Railway  Com- 
mission, a  board  organized  under  the  laws 
of  the  state  of  Nebraska  for  the  supervision 
of  railways  in  said  state,  and  the  members 
composing  the  said  board,  whom  your  peti- 
tioner avers  were,  at  the  time  of  the  com- 
mencement of  this  suit,  ever  since  have  been, 
and  still  are,  citizens  and  residents  of  the 


state  of  Nebraska ;  the  said  Hudson  J.  Win- 
nett, one  of  the  plaintiffs  and  a  member  of 
the  aforesaid  Nebraska  State  Railway  Com- 
mission, who  your  petitioner  avers  was,  at 
the  time  of  the  commencement  of  this  ac- 
tion, ever  since  has  been,  and  still  is,  a  citi- 
zen and  resident  of  the  state  of  Nebraska; 
the  said  J.  A.  Williams,  one  of  the  plain- 
tiffs and  a  member  of  the  aforesaid  Nebras- 
ka State  Railway  Commission,  who  your  pe- 
titioner avers  was,  at  the  time  of  the  com- 
mencement of  this  action,  ever  since  has 
been,  and  still  is,  a  citizen  and  resident  of 
the  state  of  Nebraska;  and  the  said  Henry 
T.  Clarke,  Jr.,  one  of  the  plaintiffs  and  a 
member  of  the  aforesaid  Nebraska  State 
Railway  Commission,  who  your  petitioner 
avers  was,  at  the  time  of  the  commencement 
of  this  action,  ever  since  has  been,  and  still 
is,  a  citizen  and  resident  of  the  state  of 
Nebraska.  And  your  petitioner  avers  that 
it  was  not,  at  the  time  of  the  commence-  M 
ment  of  this  suit,  nor  since  has  been,*and* 
is  not  now,  a  resident  or  citizen  of  the  state 
of  Nebraska. 

"Your  petitioner  further  avers  that  the 
state  of  Nebraska,  as  a  party  plaintiff  in 
the  said  suit,  is  not  a  proper  or  necessary 
party  in  the  said  suit;  that  the  said  state 
of  Nebraska  is  not  the  real  party  in  inter- 
est in  the  said  suit;  that  the  said  state  of 
Nebraska  has  no  interest,  beneficial  or  oth- 
erwise, in  the  said  suit,  and  has  been  named 
as  a  party  plaintiff  simply  for  the  purpose 
of  depriving  the  circuit  court  of  the  United 
States  of  jurisdiction  over  this  suit." 

Bond  was  filed  with  the  petition  for  re- 
moval and  also  the  transcript  of  the  record 
in  the  office  of  the  clerk  of  the  circuit  court 
of  the  United  States  (or  the  district  of  Ne- 
braska on  the  3d  day  of  July,  1907. 

Plaintiffs  then,  on  July  12,  filed  a  motion 
to  remand  the  case  to  the  supreme  court  of 
the  state  of  Nebraska,  on  the  ground  that 
the  circiut  court  of  the  United  States  did 
not  have  jurisdiction  over  the  subject-mat- 
ter of  said  action  or  of  the  parties  thereto, 
and  had  no  jurisdiction  to  hear  or  deter- 
mine the  cause.  The  motion  to  remand, 
having  been  argued  and  submitted  to  the 
court,  was  overruled  for  reasons  set  forth  in 

Subsequently  leave  was  granted  to  file  a 
petition  in  this  court  for  a  writ  of  man- 
damus directing  the  remanding  of  the  action 
to  the  supreme  court  of  the  state  of  Nebras- 
ka, and,  being  filed,  a  rule  was  entered 
thereon  directing  the  district  judges  for  the 
district  of  Nebraska,  holding  the  circuit 
court  of  the  United  States  in  and  for  that 
district,  to  show  cause  why  said  petition 
for  mandamus  should  not  be  granted. 

The  judges  made  due  return  to  the  rule, 
in  which,  after  reciting  the  proceedings  had 
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In  the  circuit  court,  they  stated  that  It  be- 
came and  was  their  duty  as  judges  holding 
that  court  to  hear  the  argument  on  the 
motion  to  remand,  and  consider  and  decide 
that  motion,  which,  pursuant  to  said  duty, 
the  said  judges  heard  and  decided  accord- 
c  ingly.  They  further  showed  that  the  mo- 
5  tion   to   remand  was  denied  by  the  judges 

•  holding  the  circuit  court,  in  the  exercise  of 
the  jurisdiction  conferred  upon  them  by 
law,  and  that  their  decision  upon  the  motion 
was  in  the  exercise  of  judicial  judgment  and 
discretion  vested  in  them.  The  return,  and 
as  a  part  thereof,  was  accompanied  hy  a 
complete  transcript  of  the  record  of  the 
cause  in  the  circuit  court. 

Messrs.  William  T.  Thompson  and  Wil- 
liam B.  Rose  for  petitioner. 

Messrs.  William  D.  Mcrlugn  and  Max- 
o  Wfill  Evarta  for  respondents. 

•  *  Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  motion  to  remand  presented  for  de- 
cision the  question  whether  there  was  In 
the  case  a  controversy  wholly  between  citi- 
zens of  different  states,  to  the  complete  de- 
termination of  which  the  state  of  Nebraska 
was  not  an  indispensable  party.  If  defend- 
ant's contention  was  correct,  the  action 
could  have  been  originally  brought  in  the 
„  Federal  court,  and  its  jurisdiction  of  the 
5  case  was  complete  on  removal.    The  circuit 

•  court  *was  called  upon  to  determine  that 
question  and  to  exercise  judicial  discretion 
In  deciding  it.  This  being  so,  its  jurisdic- 
tion was  complete;  and  if  it  erred  in  its  con- 
elusions  the  remedy  is  not  by  writ  of  man- 
damus, which  cannot  be  used  to  perform  the 
office  of  an  appeal  or  writ  of  error.  The  ap- 
plicable principles  have  been  laid  down  in 
innumerable  cases.  Ex  parte  Bradley,  7 
Wall.  364,  ID  L.  ed.  214;  Ex  parte  Loring, 
94  U.  S.  418,  24  L.  ed.  106;  Re  Rice,  155 
U.  S.  303,  39  L.  ed.  108,  15  Sup.  Ct.  Rep. 
14B;  Re  Atlantic  City  R.  Co.  184  U.  8. 
633,  41  L.  ed.  579,  17  Sup.  Ct  Rep.  208. 

It  appeared  in  the  case  of  Re  Pollitz.  206 
U.  S.  323,  51  L.  ed.  1081,  27  Sup.  Ct.  Rep. 
720,  that  Pollitz  had  brought  suit  in  the 
supreme  court  of  New  York  against  the 
Wabash  Railroad  Company  and  a  number 
of  defendants.  Pollitz  was  a  citizen  of  the 
state  of  New  York;  a  number  of  the  de- 
fendants were  citizens  of  the  state  of  New 
York;  the  Wabash  Railroad  Company  was 
a  corporation  organized  under  the  laws  of 
states  other  than  New  York.  The  Wabash 
Railroad  Company  filed  a  petition  to  remove 
the  case  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New 
York.  The  petition  for  removal  alleged  that 
then  was,  in  the  cause,  a  controversy  whol- 


ly between  citizens  of  the  different  states, 
to  the  determination  of  which  controversy 
the  defendants,  citizens  of  the  state  of  New 
York,  were  not  indispensable  or  necessary 
parties.  The  cause  was  removed  and  Pol- 
litz made  a  motion  to  remand,  which  was 
denied.  Pollitz  applied  to  this  court  for  a 
writ  of  mandamus  directing  the  remanding 
of  the  cause  to  the  state  court.  The  rule 
was  entered,  and  a  return  was  made  to  the 
effect  that  the  order  denying  the  motion  to 
remand  had  been  made  and  entered  into 
the  exercise  of  the  jurisdiction  and  judicial 
discretion  conferred  upon  the  circuit  judge 
by  law,  and  for  the  reasons  expressed  in  the 
opinion  filed  with  the  order. 

The  rule  was  discharged  and  the  petition 
dismissed,  and  the  court  fluid  {330} : 

"The  suit  was  commenced  in  the  state 
court  by  a  citizen  and  resident  of  the  city, 
county,  and  state  of  New  York  against  a 
corporation,  a  citizen  of  the  state  of  Ohio,  „ 
and  other  defendants,  many  of  whom  wen? 
residents  and  citizens  of  the'state  of  New* 
York,  the  value  of  the  matter  in  dispute, 
exclusive  of  interest  and  costs,  exceeding 
the  jurisdictional  sum. 

"The  defendant  the  Wabash  Railroad 
Company,  a  citizen  of  Ohio,  filed  its  peti- 
tion and  bond  in  proper  form  for  the  re- 
moval of  the  suit  into  the  United  States 
circuit  court  for  the  southern  district  of 
New  York,  on  the  ground  of  separable  con- 
troversy so  far  as  it  was  concerned,  and  it 
was  removed  accordingly.  A  motion  to  re- 
mand was  made  and  dented  by  the  circuit 
court,  which  held  that  the  controversy  was 
separable,  and  that  the  other  defendants 
were  not  indispensable  or  necessary  parties 
to  the  complete  determination  of  that  sep- 
arable controversy. 

"The  issue  on  the  motion  to  remand  waa 
whether  such  determination  could  be  had 
without  the  presence  of  defendants  other 
than  the  Wabash  Railroad  Company,  and 
this  was  judicially  determined  by  the  cir- 
cuit court,  to  which  the  decision  was  by 
law  committed. 

"The  application  to  this  court  is  for  the 
issue  of  the  writ  of  mandamus  directing  the 
circuit  court  to  reverse  its  decision,  al- 
though, in  its  nature,  a  judicial  act,  and 
within    the    scope   of    its    jurisdiction    and 

"But  mandamus  eannot  be  issued  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore it  in  a  particular  way,  or  to  review  its 
judicial  action  had  in  the  exercise  of  legiti- 
mate jurisdiction,  nor  can  the  writ  be  used 
to  perform  the  office  of  an  appeal  or  writ  of 

"Where  the  court  refuses  to  take  jurisdic- 
tion of  a  case  and  proceed  to  judgment 
therein,  when  it  is  its  duty  to  do  so,  and 
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than  Is  no  other  remedy,  mandamus  will 
lie  unless  the  authority  to  issue  it  has  been 
taken  away  by  statute.  Re  Grossmsyer,  1T7 
U.  S.  48,  44  L.  ed.  066,  20  Sup.  Ct  Rep. 
835;  Re  Hohorst,  ISO  U.  S.  633,  37  L.  ed. 
1211,  14  Sup.  Ct.  Rep.  221.  And  so  where 
the  court  assumes  to  exercise  jurisdiction 
on  removal  when,  on  the  face  of  the  record, 
absolutely  no  jurisdiction  has  attached. 
Virginia  v.  Paul,  148  U.  S.  107,  37  L.  ed. 
380,  13  Sup.  Ct.  Rep.  536;  Ex  parte  Wisner, 

w  203  U.  S.  449,  51  L.  ed.  204,  27  Sup.  Ct 

J  Rep.  180. 

•  **"In  Re  Hohorst,  supra,  the  bill  was  filed 
in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York  against  a 
corporation  and  certain  other  defendants, 
and  was  dismissed  against  the  corporation 
for  want  of  jurisdiction.  From  that  order 
complainant  took  an  appeal  to  this  court, 
whteh  was  dismissed  for  want  of  jurisdic- 
tion because  the  order,  not  disposing  of  the 
case  as  to  all  the  defendants,  was  not  a 
Anal  decree  from  which  an  appeal  would  lie. 
148  U.  S.  262,  37  L.  ed.  443,  13  Sup.  Ct 
Rep.  590.  Thereupon  an  application  was 
made  to  this  court  for  leave  to  file  a  peti- 
tion for  a  writ  of  mandamus  to  the  judges 
of  the  circuit  court  to  take  jurisdiction 
to  proceed  against  the  company  in  the  suit. 
Leave  was  granted  and  a  rule  to  show  ci 
entered  thereon,  upon  the  return  to  which 
the  writ  of  mandamus  was  awarded.'  Re 
Atlantic  City  R.  Co.  164  U.  S.  633,  41  L.  ed. 
879,  17  Sup.  Ct.  Rep.  203. 

"In  Ex  parte  Wisner,  Wisner,  a  citizen 
of  the  state  of  Michigan,  commenced  an  ac- 
tion at  law  in  the  circuit  court  for  the  city 
of  St  Louis,  state  of  Missouri,  against 
Beardsley,  a  citizen  of  the  state  of  Louisi- 
ana. After  service  of  summons  on  Beards- 
ley,  he  filed  his  petition  to  remove  the  ac- 
tion from  the  state  court  into  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Missouri,  on  the  ground  of  di- 
versity of  citizenship,  with  the  proper  bond, 
and  an  order  of  removal  was  made  by  the 
state  court,  and  the  transcript  of  record 
was  filed  in  the  circuit  court  Wisner  [who 
had  had  no  choice  but  to  sue  in  the  state 
court)  at  once  moved  to  remand  the  c 
on  the  ground  that  the  suit  did  not  r 
a  controversy  within  the  jurisdiction  of  the 
circuit  court,  and  that,  as  it  appeared  on  the 
face  of  the  record  that  plaintiff  was  a  citi- 
zen and  resident  of  Michigan,  and  defendant 
a  citizen  and  resident  of  Louisiana,  the  case 
was  not  one  within  the  original  jurisdiction 
of  the  circuit  court  in  accordance  with  the 
statute  providing  that  where  jurisdiction  is 
founded  only  on  the  fact  that  the  action 
Is  between  citizens  of  different  states,  suit 
■hall  be  brought  only  In  the  district  of  the 
•  of  either  the  plaintiff  or  the  de- 


fendant The  motion  to  remand  waa'de-* 
nied,  and  Wisner  applied  to  this  court  for  a 
writ  of  mandamus,  which  was  subsequently 
awarded. 

"In  the  present  case  the  removal  waa 
granted  and  sustained  on  the  ground  that 
there  was  a  controversy  between  the  remov- 
ing defendant  and  plaintiff,  which  could  bs> 
fully  determined  as  between  them  without 
the  presence  of  the  other  defendants.  That 
being  so,  the  suit  might  have  been  brought 
originally  in  the  circuit  court  against  the 
railroad  company  as  sole  defendant. 

"If  the  ruling  of  the  circuit  court  was  er- 
roneous, as  is  contended,  but  which  we  do 
not  intimate.  It  may  be  reviewed  after  final 
decree  on  appeal  or  error.  Missouri  P.  H. 
Co.  v.  Fitzgerald,  160  U.  S.  866,  582,  40  L. 
ed.  636,  642,  18  Sup.  Ct  Rep.  389." 

If  this  case  Is  one  wherein  there  was  a 
controversy  wholly  between  citizens  of  dif- 
ferent states,  to  the  complete  determination 
of  which  other  parties  to  the  record  were 
not  indispensable  or  necessary,  then,  the  re- 
moval being  properly  sought  on  that  ground, 
the  Federal  court  had  jurisdiction.  If  the 
state  of  Nebraska  was  not  an  indispensa- 
ble  party  by  reason  of  its  interest  in  the 
controversy,  its  presence  on  the  record  as 
a  plaintiff  would  not  defeat  the  jurisdiction 
of  the  Federal  court.  And  to  the  circuit 
court  was  committed  the  decision  of  those 
questions  in  the  first  instance,  the  correct- 
ness of  which  cannot  be  examined  upon  this 
application. 

We  must  add  that  the  mere  presence  on 
the  record  of  the  state  as  a  party  plaintiff 
will  not  defeat  the  jurisdiction  of  the  Fed- 
eral court  when  it  appears  that  the  state 
has  no  real  interest  in  the  controversy.  And 
in  the  present  case  the  circuit  court  was  not 
bound  to  adjudicate  the  question  merely  by 
an  Inspection  of  the  nominal  parties  to  the 
record,  for  the  mere  presence  of  the  state 
of  Nebraska  as  a  party  plaintiff  was  not  of 
itself  sufficient  necessarily  to  defeat  the  ju- 
risdiction of  the  Federal  court.  It  became, 
and  was,  the  duty  of  the  circuit  court  to  de- 
termine the  question  whether  the  state  of 
Nebraska  was  an  actual  party  plaintiff  iae 
the  present  suit,  and  to  determine  that  ques-J 
tion  l>v  consideration  of  the  nature*of  the* 
case  as  presented  by  the  whole  record,  and 
not  "by  a  reference  to  the  nominal  parties  to 
the  record." 

This  the  circuit  court  did,  and.  from  an  in- 
spection of  the  entire  record,  for  the  rea- 
sons stated  in  the  opinion  filed,  the  court 
held  that,  although  the  state  of  Nebraska 
was  a  nominal  party  plaintiff  on  the  record, 
yet  it  had  no  real  substantial  legal  interest 
in  the  controversy.  The  complaint  alleged 
that  the  Nebraska  State  Railway  Commis- 
sion waa  charged  with  the  duty  to  regulate 
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proper  and  lawful  intrastate  rates  upon  the 
railroad  lines  in  the  state  of  Nebraska,  and 
to  enforce  thereon  all  lawful  intrastate  rates 
and  charges  for  the  transportation  of  pas- 
sengers and  freight,  and  to  prevent  discrim- 
ination in  such  intrastate  freight  and 
passenger  rates  and  charges ;  and  al- 
leged the  duty  of  the  attorney  general  to 
bring  all  suits  necessary  for  that  purpose; 
the  suit  had  for  its  object  and  purpose  mere- 
ly the  securing  of  on  injunction  against  the 
defendant  company,  to  restrain  that  com- 
pany from  charging  for  the  transportation 
of  freight  and  passengers  within  the  state 
of  Nebraska  more  than  the  rates  fixed  by 
the  state  authority  for  that  purpose,  and 
from  disobeying  orders  of  said  Nebraska 
State  Railway  Commission,  and  from  con- 
cealing from  said  commission  the  true  con- 
dition of  its  business,  and  from  making  any 
unlawful  discrimination  in  issuing  intra- 
state passes,  mileage  tickets,  and  transpor- 
tation within  the  state  of  Nebraska. 

The  question  whether  the  state  of  Ne- 
braska is  the  real  party  plaintiff  must  be 
determined  from  the  consideration  of  the 
nature  of  the  cose  as  disclosed  by  the  record. 
If  the  nature  of  the  cose  is  such  that  the 
■tat*  of  Nebraska  is  the  real  party  plaintiff, 
the  Federal  court  will  so  decide  for  all  pur- 
poses of  jurisdiction,  even  though  the  state 
were  not  named  as  a  party  plaintiff.  If 
the  nature  of  the  case  is  such  that 
the  state  is  not  a  real  party  plaintiff,  the 
Federal  court  will  so  decide  for  the 
poses  of  jurisdiction,  even  though  the  state 
„  is  named  nominally  as  a  party  plaintiff 
J  The  question  whether  such  a  case  as  this 
•  is  one  in  which'the  state  is  the  real  party 
in  interest  and  the  real  party  plaintiff 
determined  by  this  court  in  Missouri  K.  ft 
T.  R.  Co.  v.  Missouri  R.  ft  Warehouse  Comrs. 
183  U.  S.  53,  «  L.  ed.  78.  22  Sup.  Ct.  Rep. 
18.  where  the  only  question  presented 
whether,  in  a  suit  brought  to  enjoin  a 
road  company  from  charging  greater  rates 
within  the  state  of  Missouri  than  those 
fixed  by  state  authority,  the  state  of  Mis- 
souri was  the  real  party  plaintiff.  The 
state  was  not  joined  as  a  party  plaintiff, 
but  the  question  had  to  be  determined, 
not  by  a  view  of  the  nominal  parties  to 
the  record,  but  from  the  consideration  of  the 
nature  of  the  case  as  shown  by  the  whole 
record.  The  defendant  company  presented 
to  the  state  court  a  petition  for  removal, 
which  was  denied.  The  supreme  court  of 
the  state  held  that  it  was  proper  to  go  be- 
hind the  face  of  the  record  and  inquire  who 
was  the  real  party  plaintiff;  and,  after 
making  such  examination,  decided  that  the 
state  was  the  real  party  plaintiff,  and  that 
the  Federal  court  had  no  jurisdiction 
the  removal.  The  com  was  brought  to  this 
•asL   Mots.— Far  cons  la   paint,  sss  Coat 


court  for  a  review  of  the  decision  of 
the  supreme  court  of  Missouri,  and  this 
court,  recognising  the  rule  that  a  mere  in- 

speeition  of  the  parties  named  as  the  plain- 
tiffs was  not  conclusive,  examined  the  rec- 
ord and  the  nature  of  the  case,  and,  in  an 
opinion  rendered  by  Mr.  Justice  Brewer, 
held  that  the  nature  of  the  case  was  such 
that  the  state  of  Missouri  was  not  a  real 
party  in  interest  and  not  a  real  party  plain- 
tiff. 

The  court  analyzed  the  nature  of  the  pro- 
ceeding, showed  that  there  was  nothing  in 
such  an  action  which  affected  the  state  as 
such,  and  that  the  relief  sought  did  not  in- 
ure to  the  state  alone,  and  that  a  decree  in 
favor  of  the  plaintiff  would  not  effectively 
operate  in  favor  of  the  state. 

The  circuit  court  might  clearly  have  been 
correct  in  its  decision  that  the  present  case 
was  one  in  which  the  state  of  Nebraska  was 
not  the  real  party  plaintiff,  but  that  de- 
cision could  not  be  reviewed  by  mandamus. 

The  circuit  court  was  called  upon  on  thist_ 
record  to  decide  whether  the  state  of  Ne-J 
braska  had  any  real  or  legal  interest'in  the* 
controversy  alleged  to  have  been  wholly  be- 
tween citizens  of  different  states;  and  it 
was  a  decision  which  the  court  had  a  right 
to  make,  involving  no  abuse  of  judicial  dis- 
cretion. A  premature  review  cannot  be  ob- 
tained by  a  writ  of  mandamus. 

Without  expressing  any  opinion  as  to 
whether  the  state  was  a  necessary  party  to 
the  relief  asked,  which  involved  the  re- 
movability of  the  case,  this  court  bases  it* 
judgment  on  the  mandamus  entirely  upon 
the  ground  that,  as  the  circuit  court  had 
jurisdiction  to  pass  upon  the  question  of 
the  removability  of  the  case,  and  as  its  or- 
der overruling  the  motion  to  remand  was 
subject  to  be  reviewed  by  a  higher  court 
after  the  case  hod  been  disposed  of  by  final 
judgment,  the  remedy  was  by  appeal,  and 
not  by  mandamus. 

Rule  discharged;  petition  dismissed. 


(209  U.  S.  430) 
IN  THE  MATTER  OF  ALBERT  N.  MOORE, 
on  Infant,  by  Next  Friend,  Petitioner. 

Removal  of  causes —  consent  to  Federal 

Jurisdiction. 

1.  Plaintiff  must  be  deemed  to  have  con- 
sented to  accept  the  jurisdiction  of  a  Fed- 
eral circuit  court  over  a  suit  Temoved  from 
a  state  court  on  defendant's  petition,  where, 
after  the  removal,  plaintiff,  instead  of  mov- 
ing to  remand,  filed  an  amended  petition 
in  the  Federal  court,  signed  a  stipulation 
giving  time  to  the  defendant  to  answer,  and 
entered  with  the  defendant  into  successive 
stipulations  for  continuances.  * 

Die  VOL  U,  Bsmovsl  ol  Cause*.  It  MS,  ZuV 
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Infant*  —  selection  of  tribunal  by  next 

2.  A  next  friend  may  select  the  tribunal 
In  which  a  suit  brought  on  behalf  of  en  in- 
tent shell  be  prosecuted. 

Removal    of    causes  —  nonresidenco    Of 
both  parties  —  consent. 

3.  Consent  of  both  parties  waives  all  ob- 
jections to  the  jurisdiction  of  a  Federal  cir- 
cuit court  to  which  has  been  removed  from 
e  state  court,  for  diverse  citizenship,  a  suit 
which,  by  reason  of  the  nonresidence  of  both 
parties,  could  not,  in  view  of  the  act  of 
August  13,  1888  (25  Stat  at  L.  433,  chap. 
866,  U.  a  Comp.  Stat.  1901,  p.  608),  1  1, 
have  been  brought  in  that  particular  Fed- 
eral circuit  court  in  the  first  instance.  • 

[No.  17,  Original.] 


PETITION  for  a  writ  of  mandamus  to 
compel  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  East- 
ern Judicial  District  of  Missouri  to  remand 
a  case  to  the  state  court  from  which  it  had 
been  removed.    Denied. 

»  Statement  by  Mr.  Justice  Brewer: 
i  *  This  is  an  application  by  petitioner  for 
a  writ  of  mandamus  to  compel  the  circuit 
court  of  the  United  States  for  the  eastern 
division  of  the  eastern  judicial  district  of 
Missouri  to  remand  the  case  of  this  peti- 
tioner v.  The  Louisville  A  Nashville  Rail- 
road Company  to  the  state  court  from 
whence  It  came. 

The  facta  are  these;  On  November  16, 
1006,  Albert  Newton  Moore,  an  infant,  over 
the  age  of  fourteen  years,  presented  bis  pe- 
tition to  the  circuit  court  of  the  city  of  St. 
Louis,  Missouri,  stating  that  he  desired  to 
institute  a  suit  in  that  court  against  the 
Louisville  A  Nashville  Railroad  Company, 
and  praying  for  the  appointment  of  a  next 
friend;  whereupon  George  Safford,  of  St. 
Louis,  was  duty  appointed  such  next  friend. 
Thereupon  a  petition  was  filed  in  said  state 
court  in  the  name  of  Moore,  by  his  next 
friend,  against  the  Louisville  &  Nashville 
Railroad  Company,  to  recover  damages  for 
personal  injuries.  After  service  of  sum- 
mons, but  before  answer  was  due,  the  rail- 
road company  filed  its  application  for  re- 
moval to  the  circuit  court  of  the  United 
States  for  the  eastern  division  of  the  east- 
ern judicial  district  of  Missouri  This  ap- 
plication for  removal  was  based  on  the 
ground  of  diverse  citizenship,  and  alleged 
that  the  plaintiff  Moore  was  a  citizen  and 
resident  of  the  state  of  Illinois;  that  Saf- 
ford, the  next  friend,  was  a  resident  and 
eftisen  of  the  state  of  Missouri,  and  the  de- 
fendant, a  corporation  created  and  exulting 
•Bd.   NotSL-For  eases  la  petal,  i 


under  the  laws  of  the  state  of  Kentucky, 
and  a  citizen  and  resident  of  that  state. 
The  petition  and  bond  were  In  due  form, 
and  the  case  was  transferred  to  the  United 
States  circuit  court.  Thereafter,  and  on 
March  22,  1907,  the  plaintiff  filed  in  that 
court  an  amended  petition.  On  March  25, 
by  stipulation  of  the  parties,  the  defendant 
was  given  time  to  plead  to  the  plaintiff's  ^ 
amended  petition.  Three  or  four  times  a 
thereafter  -stipulations  for  continuances* 
were  entered  into  by  the  counsel  for  both 
sides.  At  the  September  term,  1907,  a  mo- 
tion to  remand,  made  by  the  plaintiff,  was 
overruled,  and  a  subsequent  application  to 
reconsider  this  ruling  was  also  overruled. 
Thereupon  this  application  for  mandamus 
was  presented. 

Messrs.  Shepard  Barclay  and  Thomas 
T,  Fanntleroy  for  petitioner. 

Messrs.  Harold  R.  Small,  P.  Taylor 
Bryan,  and  Harvey  L.  Christie  for  respond- 
ent. „ 

*  Mr.  Justice  Brewer  delivered  the  opinion* 
of  the  court: 

It  was  held  in  Ex  parte  Wiener,  203  U. 
5.  449,  01  L.  ed.  204,  27  Sup.  Ct.  Rep.  160, 
that— 

"Under  If  1,  2,  3,  of  the  act  of  March  3, 
1876  (18  Stat  at  L.  470,  chap.  137),  as 
amended  by  the  act  of  March  3,  1887  (24 
Stat,  at  L.  662,  chap.  373),  corrected  by 
the  act  of  August  13,  1888  (29  Stat  at  L. 
433,  chap.  860,  U.  S.  Comp.  Stat  1901,  p. 
008),  an  action  commenced  In  a  state  court, 
by  a  citizen  of  another  state,  against  a 
nonresident  defendant,  who  Is  a  citizen  of 
a  state  other  than  that  of  the  plaintiff, 
cannot  be  removed  by  the  defendant  into 
the  circuit  court  of  the  United  States." 

On  the  authority  of  this  case  It  is  con- 
tended by  petitioner  that  as  in  this  action 
none  of  the  parties  were  citizens  of  the 
state  of  Missouri,  it  could  not  be  removed  5 
by  the  defendant 'into  the  circuit  court  of* 
the  United  States,  and  tbat,  upon  the  fail- 
ure of  the  United  States  circuit  court  to 
remand  the  ease  to  the  state  court  In  which 
it  was  originally  brought,  mandamus  from 
this  court  is  an  appropriate  remedy.  But 
in  that  case  the  plaintiff  never  consented 
to  accept  the  jurisdiction  of  the  United 
States  court  while  in  this  case  It  is  eon- 
tended  that  both  parties  did  so  consent 
and  that  therefore  the  decision  In  that  case 
is  not  controlling. 

This  brings  up  two  questions:  First 
whether  both  parties  did  consent  to  accept 
the  jurisdiction  of  the  United  States  court; 
and,  second,  if  they  did,  what  effect  such 
consent  had  upon  the  jurisdiction  of  the 
United  States  court 
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That  the  defendant  consented  to  accept 
the  jurisdiction  of  the  United  States  court 
1»  obvious.  It  filed  a,  petition  for  removal 
from  the  state  to  the  United  State*  court. 
No  clearer  expression  of  its  acceptance  of 
the  jurisdiction  of  the  latter  court  could  be 
had.  After  the  removal  the  plaintiff,  in- 
stead of  challenging  the  jurisdiction  of  the 
United  States  court  by  a  motion  to  remand, 
filed  an  amended  petition  in  that  court, 
signed  a  stipulation  giving  time  to  the  de- 
fendant to  answer,  and  then  both  parties 
entered  into  successive  stipulations  for  a 
continuance  of  the  trial  in  that  court. 
Thereby  the  plaintiff  consented  to  accept 
the  jurisdiction  of  the  United  State*  court, 
and  was  willing  that  his  controversy  with 
the  defendant  should  be  settled  by  a  trial 
In  that  court.  The  mere  filing  of  an  amend- 
ed petition  was  an  appeal  to  that  court  for 
a  trial  upon  the  facte  averred  by  him  as 
they  might  be  controverted  by  the  defend- 
ant. And  this,  as  we  have  seen,  was  fol- 
lowed by  repeated  recognitions  of  the  ju- 
risdiction of  that  court. 

That  a  next  friend  may  select  the  tribu- 
nal in  which  the  suit  shall  be  brought  is 
dear.  While  he  may  do  nothing  prejudi- 
cial to  the  substantial  rights  of  the  minor, 
yet  the  mere  selection  of  one  out  of  many 
tribunals  having  jurisdiction  cannot  be  con- 
sidered as  an  act  to  the  tatter's  prejudice. 
Certainly  the  election  to  accept  the  juris- 
diction of  a  court  of  the  United  States  i* 
s>  not  an  act  prejudicial  to  substantial  rights. 
7  In*f£ingsbury  v.  Buckner,  134  U.  S.  650,  33 
L.  ed.  1047,  10  Sup.  Ct  Rep.  638,  where  the 
next  friend  consented  that  a  ease  on  a  writ 
of  error  might  be  heard  In  some  othergrand 
division  of  the  supreme  court  of  Illinois 
than  the  one  in  which  it  was  decided,  and 
at  a  term  of  that  court  earlier  than  such 
writ  of  error  could  ordinarily  be  heard,  and 
also  waived  the  execution  of  an  appeal  bond 
by  the  opposite  party,  it  was  held  that  the 
infant  was  bound  by  such  action,  the  court 
saying  (p.  680)  t 

"Now  it  is  contended  that  the  supreme 
court  of  the  state,  sitting  in  the  central 
grand  division,  could  not,  except  by  consent, 
entertain  jurisdiction  of  those  appeals,  and 
that  the  next  friend  and  guardian  ad  litem 
was  incapable,  In  law,  of  giving  such  con- 
sent. It  is  undoubtedly  the  rule  in  Illinois, 
as  elsewhere,  that  a  next  friend  or  guardian 
ad  litem  cannot,  by  admissions  or  stipu- 
lations, surrender  the  rights  of  the  infant. 
The  court,  whose  duty  it  fs  to  protect  the 
interests  of  the  infant,  should  see  to  it  that 
they  are  not  bargained  away  by  those  as- 
suming or  appointed  to  represent  him.  But 
this  rule  does  not  prevent  a  guardian  ad 
litem  or  prooAein  amy  from  assenting  to 
■  will  facilitate  the  de- 


termination of  the  case  In  which  the  rights 
of  the  Infant  are  involved." 

Again,  in  Thompson  v.  Maxwell  Land 
Grant  &  R.  Co.  108  U.  S.  451,  42  L.  ed.  630, 
18  Sup.  Ct.  Rep.  121,  where  the  question 
was  whether  the  infant  was  bound  by  a  con- 
sent decree,  it  was  said  (462)  : 

"That  infants  are  bound  by  a  consent 
decree  is  affirmed  by  the  authorities,  and 
this  notwithstanding  that  it  does  not  ap- 
pear that  a  prior  inquiry  was  made  by  the 
court  as  to  whether  it  was  for  their  benefit 
In  1  Dan.  Ch.  PI.  &  Pr.  163,  it  is  said: 
'Although  the  court  usually  will  not,  where 
infants  are  concerned,  make  a  decree  by 
consent,  without  an  inquiry  whether  It  is 
for  their  benefit,  yet,  when  once  a  decree 
has  been  pronounced  without  that  previous 
step,  it  is  considered  as  of  the  same  author- 
ity as  if  such  an  inquiry  bad  been  directed, 
and  a  certificate  thereupon  made  that  it 
would  be  for  their  benefit' 

"In  Walsh  v.  Walsh,  116  Mass.  377,  17? 
Am.  Rep.  162,  a  decree  had*been  entered  as* 
follows:  'And  the  plaintiff  and  the  defend- 
ants, .  .  .  Thomas  Keyes,  .  .  .  and 
also  in  his  capacity  of  guardian  ad  litem 
of  Bridget  Walsh  and  William  Waleh,  con- 
senting to  the  following  decree:  And  this 
court  being  satisfied  upon  the  representa- 
tions of  counsel  that  the  decree  is  fit  and 
proper  to  be  made  as  against  the  said  Brid- 
get and  William,  it  is  thereupon  ordered 
and  adjudged  and  decreed,'  etc. 

"On  a  bill  of  review,  filed  by  the  minors, 
this  decree  was  challenged,  among  other 
reasons,  on  the  ground  that  it  appeared  to 
have  been  made  by  consent  of  their  guardian 
ad  litem  and  upon  the  representations  of 
counsel  without  proof.  The  court  decided 
against  the  contention,  and  speaking  in 
reference  thereto,  through  Mr.  Chief  Jus- 
tice Gray,  said: 

"  'An  infant  fs  ordinarily  bound  by  acts 
done  in  good  faith  by  his  solicitor  or  coun- 
sel in  the  course  of  the  suit,  to  the  same 
extent  as  a  person  of  full  age.  Tillotson  v. 
Hargrave,  3  Madd.  Ch.  494;  Levy  v.  Levy,  3 
Madd.  Ch.  245.  And  a  compromise,  appearing 
to  the  court  to  be  for  the  benefit  of  an  infant, 
will  be  confirmed  without  a  reference  to  a 
master ;  and,  if  sanctioned  by  the  court,  can- 
not be  afterwards  set  aside  except  for  fraud. 
Lipplat  v.  Holley,  1  Bcav.  423;  Brooke  t. 
Moatyn,  33  Bcav.  467;  and  2  De  G.  J.  &  S. 
373. 

"  'If  the  court  does  pronounce  a  decree 
against  an  infant  by  consent,  and  without 
inquiry  whether  it  will  be  for  his  benefit, 
he  is  as  much  bound  by  the  decree  as  if 
there  had  been  a  reference  to  a  master  and 
a  report  by  him  that  It  was  for  the  benefit 
of  the  infant.     Wall  v.  Bnshby,  1  Bro.  Ch. 
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falls  within  the  general  rule,  that  a  decree 
made  by  consent  of  counsel,  without  fraud 
or  collusion,  cannot  be  set  aside  by  rehear- 
ing, appeal,  or  review.  Webb  v.  Webb,  3 
Swanst  658;  Harrison  v.  Rumsey,  2  Ves. 
Sr.  488;  Bradish  v.  Gee,  Ainbl.  223,  a.  e.  1 
Ld.  ienyon,  73;  Downing  v.  Cage,  1  Eq. 
Cas.  Abr.  165;  Toder  v.  Sansam,  1  Bro.  P. 
C.  2d  ed.  4Q8;  French  v.  Shotwell,  6  Johns. 
«  Ch.  6C5' " 

<r  This  also  seems  to  be  the  settled  law  of 
*  Missouri.  Earning  v.  'Metropolitan  Street 
R.  Co.  167  Mo.  477,  50  S.  W.  7S1,  57  &  W. 
268.  In  that  case  it  was  held  that  the  next 
friend  was  the  party  to  make  application 
and  affidavit  for  a  change  of  venue  from  one 
state  court  to  another,  and  the  court  said 
ip.  6141  ; 

"Section  2261,  Revised  Statutes  1889,  re- 
quires tho  application  and  affidavit  to  be 
made  by  the  party,  and  it  has  been  held 
that  this  means  the  party  in  bis  own  per- 
son, and  liat  by  agent  or  attorney.  Squires 
-r.  Chillicothe,  89  Mo.  226,  1  8.  W.  23  .  . 
.  But  it  has  never  been  decided  in  case  of 
an  Infant  *oing  by  his  next  friend  that  the 
application  cannot  be  made  by  the  next 
friend. 

"A  nexs  friend  Is  neither  the  agent  nor 
attorney  for  his  ward.  An  agent  or  attor- 
ney derives  his  authority  as  such  from  his 
principal,  but  an  infant  cannot  appoint  an 
agent  and  empower  him  to  do  an  act  which, 
In  contemplation  of  law,  he  is  himself  in- 
capable of  doing.  The  next  friend  does  not 
derive  his  authority  from  the  infant,  and 
his  office  does  not  rest  on  such  authority, 
either  express  or  implied. 

"It  is  because  the  law  regards  an  infant 
incapable  of  conducting  a  law  suit  in  his 
own  behalf  that  it  has  made  provisions  for 
the  appointment  of  a  next  friend  to  act  for 
him.  The  next  friend  derives  his  authority 
from  the  court  which  appoints  him;  and, 
as  he  is  appointed  to  institute  and  conduct 
the  suit,  it  follows  that  he  has  authority 
to  do  every  act  which  the  interest  of  the 
infant  demands  and  the  law  authorizes.  If 
this  statute  is  to  be  considered  so  strictly 
aa  to  deny  the  next  friend  the  authority  to 
make  an  application  for  a  change  of  venue, 
then  we  necessarily  deny  to  infants,  who 
are  unable  to  act  for  themselves,  the  equal 
protection  with  other  litigants  that  the 
statute  was  designed  to  afford.  Not  only 
would  this  be  rank  injustice  to  a  class  for 
whose  interests  the  law  has  always  been 
watchful,  but  it  would  raise  a  serious  ques- 
tion as  to  the  validity  of  the  statute  itself. 
.  ,  .  It  fa  intended  here  to  say  that,  in 
the  suit  of  an  infant  by  his  next  friend, 
the  next  friend  Is  the  proper  person  to  make 
the  application  for  a  change  of  venue." 


'Turning  now  to  the  other  question,  the* 
Constitution,  art.  3,  f  2,  provides  that  the 
judicial  power  of  the  United  States  shall 
extend  to  controversies  "between  citizens  of 
different  states."  Section  11  of  the  judi- 
ciary act  of  1780  (1  Stat  at  L.  78,  chap. 
20)  granted  to  the  circuit  courts  original 
cognizance  "of  all  suite  of  a  civil  nature  at 
common  law  or  in  equity,  where  .  .  . 
the  suit  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of 
another  state,"  and  added:  "And  no  civil 
suit  shall  be  brought  before  either  of  said 
courts  [circuit  or  district]  against  an  in- 
habitant of  the  United  States,  by  any  orig- 
inal process  in  any  other  district  than  that 
whereof  he  Is  an  inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  the 
writ."  Section  12  provided  "that  if  a  suit 
be  commenced  in  any  state  court  .  .  , 
by  a  citizen  of  the  state  in  which  th«  suit 
is  brought,  against  a  citizen  of  another 
state,"  a  removal  might  be  had  of  the  ease 
to  the  next  circuit  court  to  be  held  in  the 
district  where  the  suit  is  pending.  The  1st 
section  of  the  act  of  August  13,  1888,  su- 
pra, like  the  judiciary  act,  invested  the 
circuit  courts  of  the  United  States  with 
original  cognizance  of  sufts  in  which  then 
is  a  controversy  between  citizens  of  differ- 
ent states,  provided  that  no  civil  euit  should 
be  brought  before  either  of  said  courts  (cir- 
cuit or  district)  against  any  person  by  any 
irlgfnal  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  Inhab- 
itant, and  closed  with  [contained]  these 
words;  "But,  where  the  jurisdiction  la 
founded  only  on  the  fact  that  the  action  Is 
between  citizens  of  different  states,  suit 
shall  be  brought  only  in  the  district  of  the 
residence  of  either  the  plaintiff  or  the  de- 
fendant" The  second  sentence  of  I  2  [of 
the  act  of  1875  aa  amended  by  this  act  of 

]    prescribed,   in    respect   to    removals, 
that  "any  other  suit  of  a  civil  nature,  at 

or  in  equity,  of  which  the  circuit  courts 
of  the  United  States  are  given  jurisdiction 
by  the  preceding  section,  and  which  are  now 
lending,  or  which  may  hereafter  be  brought, 
n  any  state  court,  may  be  removed  into  the 
circuit  court  of  the  United  States  for  the 
proper  district  by  the  defendant  or  defend-  H 
ants  therein,  being  nonresidents  of  that§ 
state."  It  will  thus  be*seen  that  by  both* 
the  act  of  1780  and  that  of  1888  there  is  a 
general  grant  to  circuit  courts  of  jurisdic- 
tion over  controversies  between  citizens  of 
different  states,  and  in  each  of  them  there 
is  a  limitation  as  to  the  district  in  which 
the  action  must  be  brought  In  the  light  of 
this  Mmilarity  between  these  two  acts  must 
the  second  question  be  considered. 

The  contention  is  that,  as  this  action 
could  not  have  been  originally  brought  1st 
the  circuit  court  of  the  eastern  district  of 
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Missouri  by  reason  of  the  last  provision 
quoted  from  5  1,  it  cannot,  under  |  2,  be 
removed  to  that  court,  as  the  authorized 
removal  la  only  of  those  cases  of  which,  by 
the  prior  section,  original  jurisdiction  ie 
given  to  the  United  states  circuit  courts. 
But  this  ignores  the  distinction  between  the 
general  description  of  the  jurisdiction  of 
the  United  States  courts  and  the  clause 
naming  the  particular  district  in  which  an 
action  must  be  brought. 

It  may  be  well  to  examine  the  authori- 
ties touching  this  matter.  In  Grade  v. 
Palmer,  8  Wheat.  699,  S  L.  ed.  719,  the 
court,  by  Mr.  Chief  Justice  Marshall,  held 
that— 

"The  exemption  from  arrest  In  a  district 
in  which  the  defendant  was  not  an  inhab- 
itant, or  in  which  he  was  not  found  at  the 
time  of  serving  the  process,  was  the  privi- 
lege of  the  defendant,  which  he  might  waive 
by  a  voluntary  appearance." 

In  Toland  v.  Sprague,  12  Pet  300,  330, 
•  L.  ed.  1093,  1105,  Mr.  Justice  Barbour 
thus  stated  the  rule: 

"Now,  if  the  case  were  one  of  a  want  of 
jurisdiction  in  the  court,  it  would  not,  ac- 
cording   to    well  established    principles,    be 
competent   for   the  parties,   by  any  act  of 
theirs,  to  give  it.    But  that  is  not  the  cas 
The  court  had  jurisdiction  over  the  parti 
and   the  matter   in   dispute;   the  object k 
was,  that  the  party  defendant,  not  being  I 
inhabitant  of  Pennsylvania,  nor  fonnd  there- 
in, personal   process   could  not  reach  him; 
and  that  the   process  of  attachment  could 
only  be  properly  issued  against  a  party 
der  circumstances  which   subjected   him   to 
process  in  personam.     Now  this  was  a  per- 
cj  sonal  privilege  or  exemption,  which  it  was 
g  competent  for  the  party  to  waive.    .    .    . 
*  Pollard  v.  Dwight,  4  Cranch,  421,  2  L.  ed. 
686;  and  Barry  v.  Foyles,  1  Pet.  311,  7  L. 
ed.  157." 

In  Ex  parte  Schollenberger,  06  U.  S.  369, 
878,  24  L.  ed.  853.  855,  Mr.  Chief  Justice 
Waite  eaid : 

"The  act  of  Congress  prescribing  the  place 
where  a  person  may  be  sued  is  not  one  af- 
fecting the  general  jurisdiction  of  the 
courts.  It  is  rather  in  the  nature  of  a  per- 
sonal exemption  in  favor  of  a  defendant, 
and  it  is  one  which  he  may  waive.  If  the 
citizenship  of  the  parties  is  sufficient,  a 
defendant  may  consent  to  be  sued  anywhere 
he  pleases,  and  certainly  jurisdiction  will 
not  be  ousted  because  he  has  consented." 

In  First  Nat.  Bank  v.  Morgan,  132  U.  S. 
141,  145,  33  L.  ed.  282,  284,  10  Sup.  Ct, 
Rep.  37,  38,  Mr.  Justice  Harlan  thus  re- 
ferred to  a  kindred  question: 

"This  exemption  of  national  banking  as- 
sociations from  suits  in  state  courts  estab- 
lished elsewhere  than  in  the  county  or  city 


in  which  such  associations  were  located 
waa,  we  do  not  doubt,  prescribed  for  the 
convenience  of  those  institutions,  and  to 
prevent  interruption  in  their  business  that 
might  result  from  their  books  being  sent  to 
distant  counties  in  obedience  to  process. 
.  .  .  If  it  [the  exemption]  had  been 
claimed  by  the  defendant  when  appearing 
in  the  superior  court  of  Cleveland  county, 
it  must  have  been  recognised.  The  defend- 
ant did  not,  however,  choose  to  claim  im- 
munity from  suit  In  that  court.  It  made 
defense  upon  the  merits,  and,  having  been 
unsuccessful,  prosecuted  a  writ  of  error  to 
the  supreme  court  of  the  state,  and  in  the 
latter  tribunal,  for  the  Bret  time,  claimed 
the  immunity  granted  to  it  by  Congress. 
This  was  too  late.  ...  We  are  of 
opinion  that  Its  exemption  from  suits  In 
other  courts  of  the  same  state  was  a  per- 
sonal privilege  that  it  could  waive,  and 
which,  in  this  case,  the  defendant  did  waive, 
by  appearing  and  making  defense  without 
claiming  the  Immunity  granted  by  Con- 
gress." 

In  McCormick  Harvesting  Much.  Co.  v. 
Walthers,  134  U.  3.  41,  43,  33  L.  ed.  833, 
834,  10  Sup.  Ct.  Rep.  485,  486,  Mr.  Chief 
Justice  Fuller,  quoting  the  provisions  of  f  1 
of  the  act  of  1888,  said :  „ 

"The  jurisdiction  common  to  all  the  clr-g 
cult  courts  of  the*  United  States  in  respect* 
to  the  subject-matter  of  the  suit  and  the 
character  of  the  parties  who  might  sustain 
suite  in  those  courts  is  described  in  the 
section,  while  the  foregoing  clause  [the  last 
clause  In  the  section)  relates  to  the  district 
in  which  a  snlt  may  be  originally  brought." 

In  St.  Louis  A  8.  F.  R.  Co.  v.  McBride, 
141  U.  S.  127,  131,  85  L.  ed.  659,  661,  11 
Sup.  Ct.  Rep.  982,  983,  it  was  said: 

"Assume  that  it  is  true,  as  defendant  al- 
leges, that  this  is  not  a  case  in  which  ju- 
risdiction is  founded  only  on  the  fact  that 
the  controversy  is  between  citizens  of  dif- 
ferent states,  but  that  it  comes  within  the 
scope  of  that  other  clause,  which  provides 
that  ':i'  civil  suit  shall  be  brought  before 
either  of  esid  courts,  against  any  person, 
by  any  original  process  or  proceeding,  in 
any  other  district  than  that  whereof  he  is 
an  inhabitant,'  still  the  right  to  insist  upon 
suit  only  in  the  one  district  is  a  personal 
privilege  which  he  may  waive;  and  he  does) 
waive  ft  by  pleading  to  the  merits. 

"Without  multiplying  authorities  on  this 
question,  it  is  obvious  that  the  party  who, 
in  the  first  instance,  appears  and  pleads  to 
the  merits,  waives  any  right  to  challenge 
thereafter  the  jurisdiction  of  the  court  on 
the  ground  that  the  suit  had  been  brought 
In  the  wrong  district  First  Nat.  Bank  v. 
Morgan,   182  U.  B.   141,  S3  L.  ed.  Wt,  It 
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Sup.  Ct  Rap.  37;  Fitzgerald  ft  M.  Constr. 
Co.  t.  Fitsgerald,  137  U.  S.  98,  34  L.  ed. 
BOS,  11  Sap.  Ct.  Rep.  38." 

In  Shaw  t.  Quincy  Min.  Co.  (Ex  parte 
Shaw|  145  U.  S.  444,  453,  36  L.  ed.  768, 
778,  12  Sap.  Ct.  Rep.  S35,  938,  a  ease  aris- 
ing after  the  act  of  1888,  and  in  which  the 
defendant  promptly  raised  the  question  of 
jurisdiction,  Mr.  Justice  Gray  referred  to 
this  matter  in  these  words: 

"The  Quincy  Mining  Company,  a  corpo- 
ration of  Michigan,  having  appeared  spe- 
cially for  the  purpose  of  taking  the  objec- 
tion that  it  could  not  be  sued  in  the  south- 
em  district  of  New  York,  by  a  citizen   of 
another  state,  there  can  be  no  question  of 
waiver,  such  as  has  been  recognized  where 
a   defendant   has   appeared   generally   in   a 
■>  suit   between    citizens    of    different   states, 
J  brought  in  the  wrong  district.     Oracle  v. 
•   Palmer,   8*  Wheat   600,   6   L.   ed.   719;    St. 
Louis  *  S.  F.  R.  Co.  v.  McBride,  supra,  and 

See  also  Southern  P.  Co.  v.  Denton,  145 
U.  S.  202,  36  L.  ed.  943,  13  Sup.  Ct-  Rep.  44. 

In  Central  Trust  Co.  v.  McGeorge,  151 
U.  S.  120,  132,  38  L.  ed.  98,  09,  14  Sup.  Ct. 
Rep.  288,  287,  an  action  after  the  act  of 
1888  was  in  force,  and  in  which  neither 
party  was  a  citizen  of  the  state  or  resided 
in  the  district  in  which  the  action  was 
brought,  Mr.  Justice  Shiraa  used  this  lan- 
guage: 

"Undoubtedly,  if  the  defendant  company, 
which  was  sued  in  another  district  than 
that  in  which  it  had  its  domicil,  had,  by  a 
proper  plea  or  motion,  sought  to  avail  it- 
self of  the  statutory  exemption,  the  action 
of  the  court  [in  dismissing  the  complaint] 
would  have  been  right.  But  the  defendant 
company  did  not  choaee  to  plead  that  pro- 
vision of  the  statute,  but  entered  a  general 
appearance  and  joined  with  the  complain- 
ant in  its  prayer  for  the  appointment  of  a 
receiver,  and  thus  was  brought  within  the 
ruling  of  this  court,  so  frequently  made, 
that  the  exemption  from  being  sued  out  of 
the  district  of  its  domicil  is  a  personal 
privilege  which  may  be  waived,  and  which  is 
waived  by  pleading  to  the  merits." 

In  Martin  v.  Baltimore  ft  O.  R.  Co.  151 
U.  S.  673,  38  L.  ed.  311,  14  Sup.  Ct.  Rep. 
633,  where  objection  was  made  to  a  removal 
on  the  ground  that  the  removal  petition  was 
filed  too  late,  Mr.  Justice  Gray,  on  page 
688,  observed: 

"The  time  of  filing  a  petition  for  the  re- 
moval of  a  case  from  a  state  court  into  the 
circuit  court  of  the  United  States  for  trial 
Is  not  a  fact  in  its  nature  essential  to  the 
jurisdiction  of  the  national  court  under  the 
Constitution  of  the  United  States,  like  the 
fundamental  condition  of  a  controversy  be- 
tween citizens  of  different  states.  But  the 
direction  as  to  the  time  of  filing  the  peti- 


tion is  mora  analogous  to  the  direction  that 
a  civil  suit  within  the  original  jurisdiction 
of  the  circuit  court  of  the  United  States 
shall  be  brought  in  a  certain  district,  a  non- 
compliance with  which  Is  waived  by  a  de- 
fendant who  does  not  seasonably  object  thato 
the  suit  Is  brought  in  the 'wrong  district.* 
Grade  v.  Palmer,  supra;  Taylor  v.  Long- 
worth,  14  Pet  172,  174,  10  L.  ed,  405,  406; 
St.  Louis  ft  S.  F.  R.  Co.  t.  McBride,  141 
U.  S.  127,  36  L.  ed.  659,  11  Sup.  Ct.  Rep. 
982;  Texas  ft  P.  R.  Co.  v.  Cox,  146  U.  a 
503,  36  L.  ed.  829,  12  Sup.  Ct.  Rep.  005; 
Central  Trust  Co.  v.  McGeorge,  151  U.  S. 
129,  38  L.  ed.  98,  14  Sup.  Ct,  Rep.  286." 

In  Mexican  Nat.  R.  Co.  v.  Davidson,  167 
U.  S.  201,  208,  39  L.  ed.  672,  875,  15  Sap. 
Ct  Rep.  563,  56S,  Mr.  Chief  Justice  Fuller, 
after  stating  that  the  action  could  not  have 
been  originally  brought  in  the  circuit  court 
of  the  United  States,  because  both  parties 
were,  in  the  eyes  of  the  law,  citizens  of  the 
same  state,  added: 

"It  is  true  that,  by  the  1st  section,  where 
the  jurisdiction  is  founded  on  diversity  of 
citizenship,  suit  is  to  be  brought  'only  in 
the  district  of  the  residence  of  the  plain- 
tiff or  the  defendant,'  and  this  restriction 
is  a  personal  privilege  of  the  defendant  and 
may  be  waived  by  him.  St.  Louis  ft  S.  F. 
R.  Co.  v.  McBride,  supra.  Section  2,  how- 
ever, refers  to  the  first  part  of  I  1,  by 
which  jurisdiction  is  conferred,  and  not  to 
the  clause  relating  to  the  district  in  which 
suit  may  be  brought.  McCormick  Harvest- 
ing Mach.  Co.  v.  Walthers,  134  U.  S.  41,  33 
L.  ed.  833,  10  Sup.  Ct.  Rep.  485." 

In  Interior  Constr.  ft  Improv.  Co.  v.  Gib- 
ney,  160  U.  S.  217,  219,  40  L.  ed.  401,  402, 
16  Sup.  Ct.  Rep.  272,  273,  Mr.  Justice  Gray 
thus  stated  the  law: 

"Diversity  of  citizenship  is  a  condition  of 
jurisdiction;  and,  when  that  does  not  ap- 
pear upon  the  record,  the  court,  of  its  own 
motion,  will  order  the  action  to  be  dis- 
missed. But  the  provision  as  to  the  par- 
ticular district  in  which  the  action  shall 
be  brought  does  not  touch  the  general  ju- 
risdiction of  the  court  over  such  a  cause 
between  such  parties,  but  affects  only  the 
proceedings  taken  to  bring  the  defendant 
within  such  jurisdiction,  and  is  a  matter 
of  personal  privilege,  which  the  defendant 
may  insist  upon  or  may  waive,  at  his  elec- 
tion; and  the  defendant's  right  to  object 
that  an  action  within  the  general  jurisdic- 
tion of  the  court  is  brought  in  the  wrong 
district  is  waived  by  entering  a  general 
appearance,  without  taking  the  objection." 

In  Ex  parte  Wiener,  203  U.  S.  4G1,  51 
L.  ed.  268,  27  Sup.  Ct  Rep.  153,  Mr.  Chief! 
Justice  Fuller,  referring'to  St  Louis  ft  3.? 
F.  R.  Co.  v.  McBride,  supra,  said: 

"As  the  defendant  appeared  and  pleaded 
to  the  merits,  he  thereby  waived  his  right 
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to  challenge  thereafter  the  jurisdiction  of 
the  court  over  him  on  the  ground  that  the 
suit  had  been  brought  in  th«  wrong  district. 
And  there  are  many  other  cases  to  the 
nine  effect." 

Several  other  cases  in  this  court,  as  well 
aa  many  In  the  circuit  courts  and  circuit 
courts  of  appeal,  might  be  noticed,  in 
which  a  similar  ruling  as  to  the  effect  of 
a  waiver  was  announced.  It  is  true  that 
In  most  of  the  eases  the  waiver  was  by  the 
defendant,  but  the  reasoning  by  which  a 
defendant  Is  precluded  by  a  waiver  from 
insisting  upon  any  objection  to  the  par- 
ticular United  States  court  in  which  the 
action  was  brought  compels  the  same  eon- 
elusion  as  to  the  effect  of  a  waiver  by  the 
plaintiff  of  his  right  to  challenge  that  ju- 
risdiction in  ease  of  a  removal.  As  held  in 
Efnney  v.  Columbia  Sav.  A  L.  Asso.  191 
TJ.  S.  78,  48  L.  ed.  108,  24  Sup.  Ct  Rep.  30, 
a  petition  and  bond  for  removal  are  in 
the  nature  of  process.  They  constitute  the 
process  by  which  the  ease  {■  transferred 
from  the  state  to  the  Federal  court,  and  if, 
when  the  defendant  is  brought  into  a  Fed- 
eral court  by  the  service  of  original  process, 
he  can  waive  the  abjection  to  the  particular 
court  in  which  the  suit  is  brought,  clearly 
the  plaintiff,  when  brought  into  the  Fed- 
eral court  by  the  process  of  removal,  may 
in  like  manner  waive  bis  objection  to  that 
court  So  long  as  diverse  citizenship  ex- 
ists the  circuit  courts  of  the  United  States 
have  a  general  jurisdiction.  That  jurisdic- 
tion may  be  invoked  in  an  action  originally 
brought  in  a  circuit  court  or  one  subse- 
quently removed  from  a  state  court;  and,  if 
any  objection  arises  to  the  particular  court 
which  does  not  run  to  the  circuit  courts  as 
a  class,  that  objection  may  be  waived  by 
the  party  entitled  to  make  it.  Aa  we  have 
seen  in  this  case,  the  defendant  applied  for 
a  removal  of  the  case  to  the  Federal  court 
Thereby  be  is  foreclosed  from  objecting  to 
*,  its  jurisdiction.  In  like  manner,  after  the 
g  removal  had  been  ordered,  the  plaintiff 
*  elected  to  remain  in*  that  court,  and  he  is, 
equally  with  the  defendant,  precluded  from 
making  objection  to  its  jurisdiction. 

Special  reliance  is  placed  by  petitioner  upon 
this  statement  in  the  Wiener  Case  (p.  4S0)  : 
"But  it  is  contended  that  Beardaley  was 
entitled  to  remove  the  case  to  the  circuit 
court,  and  as,  by  his  petition  for  removal, 
he  waived  the  objection  so  far  as  he  was 
personally  concerned,  that  he  was  not  sued 
In  bis  district,  hence,  that  the  circuit  court 
obtained  jurisdiction  over  the  suit.  This 
does  not  follow,  inasmuch  as,  in  view  of  the 
intention  of  Congress  by  the  act  of  1887 
to  contract  the  jurisdiction  of  the  circuit 
courts,  and  of  the  limitations  imposed  there- 
by, jurisdiction  of  the  suit  could  not  have 


obtained,   even    with   the   consent   of   boCt 

It  Is  said  that  hers  Is  a  distinct  declara- 
tion that  "jurisdiction  of  the  suit  could  not 
hare  obtained,  even  with  the  consent  of 
both  parties."  There  was  no  pretense  of  any 
consent  on  the  part  of  tbe  plaintiff  In  that 
case,  and  therefore  this  statement  was  un- 
necessary. In  order,  however,  to  prevent 
future  misconception  we  add  that  nothing 
in  the  opinion  in  the  Wiener  Case  is  to  be 
regarded  as  changing  the  rule  as  to  the  ef- 
fect of  a  waiver  in  respect  to  a  particular 

It  may  not  be  amiss  to  note  that  in  sev- 
eral of  the  circuit  courts  and  courts  of  ap- 
peal the  WUner  Case  has  been  considered, 
and  in  all  held  that  no  change  was  intended 
by  It  Corwin  Mfg.  Co.  t.  Henrici  Washer 
Co.  opinion  by  Lowell,  circuit  judge,  151 
Fed.  038;  Louisville  A  N.  R.  Co.  v.  Fisher, 
11  L.R.A.(N.S.)  026,  83  C.  C.  A.  684,  166 
Fed.  88,  circuit  court  of  appeals  (sixth  cir- 
cuit), opinion  by  Lurton,  circuit  judge; 
Shanberg  v.  Fidelity  A  C.  Co.  [Ifi8  Fed.  1] 
circuit  court  of  appeals  (eighth  circuit), 
opinion  by  Rlner,  district  judge;  McPhee 
A  MeG.  Co.  r.  Union  P.  R.  Co.  [168  Fed.  5] 
circuit  court  of  appeals  (eighth  circuit), 
opinion  by  Sanborn,  circuit  judge. 

We  might  also  refer  to  the  several  text-  — 
books  in  which  is  affirmed  the  general  doc-* 
trine  of  the  effect  of  the  waiver  of  an*ob>* 
jection  to  a  particular  court  in  which  the 
suit  has  been  brought  or  to  which  it  has 
been  removed.  We  have  made  these  many 
quotations  and  references,  not  simply  to  es- 
tablish the  doctrine  itself,  but  to  empha- 
size the  widespread  injurious  results  which 
may  be  expected  to  follow  from  now  enforcing 
a  different  rule;  for  if,  in  a  case  between 
citizens  of  different  states,  of  which  the  cir- 
cuit courts  of  the  United  States  are  given 
general  jurisdiction,  .an  objection  to  the  ju- 
risdiction of  a  particular  one  of  those  courts 
cannot  be  waived  and  no  consent  can  give 
jurisdiction,  it  is  clear  that  many  judg- 
ments have  been  rendered  by  those  courts 
in  reliance  upon  such  a  waiver,  which  will 
necessarily  be  held  to  be  absolutely  void, 
and  the  litigation  must  be  had  over  again 
In  some  other  courts,  resulting,  possibly,  in 
different  decisions  through  the  disappear- 
ance of  witnesses,  the  loss  of  testimony,  or 
the  running  of  the  statute  of  limitations. 

The  jurisdiction  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of 
the  Eastern  District  of  Missouri  was  set- 
tled by  the  proceedings  had  by  the  two  par- 
ties, and  the  application  for  a  writ  of  man- 
damus is  denied. 
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i  to  boundary  wa- 
ters—taxation of  bed. 
Lands  lying  between  the  middle  of  New 
York  bay  and  the  low-water  line  on  the  New 
Jersey  snore  an  taxable  by  New  Jersey,  not- 
withstanding the  provisions  of  a  compact 
between  the  states,  fixing  the  boundary  line 
M  the  middle  of  New  York  bay,  approved 
by  Congress  by  art  of  June  fi8,  1834  (4  Stat. 
at  L.  708,  chap.  126),  by  which  New  York 
is  given  "exclusive  jurisdiction  of  and  over 
all  the  waters  of  the  bay  of  New  York,"  and 
"of  and  over  the  land  covered  by  the  said 
waters  to  the  low-water  mark"  on  the  New 
Jersey  side,  subject  to  the  exclusive  right 
of  property  in  New  Jersey  "In  and  to  the 
land  under  water  lying  west  of  the  middle 
of  the  bay,"  and  to  her  exclusive  jurisdic- 
tion over  wharves,  docks,  and  improvements 
made,  or  to  be  nude,  on  her  shore,  and  to 
her  exclusive  right  to  regulate  the  Galleries 
on  the  west  of  the  middle  of  said  waters. 

[No.  £08.] 


IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  state  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  that  state, 
sustaining,  on  certiorari,  taxes  levied  upon 
lands  lying  between  the  middle  of  New  York 
bay  and  the  low-water  mark  on  the  New 
Jersey  shore.    Affirmed. 

See  same  case  below,  72  N.  J.  L.  311,  «1 
Atl.  1118. 

The  facts  are  itated  in  the  opinion. 

Messrs.  Prank  Bergen,  William  D.  Ed- 
wards, and  George  Holmes  for  plaintiff  in 

Mr.  Warren  Dixon  for  defendants  in  er- 


*   *  Mr.  Justice   Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  prosecuted  to  re- 
view a  judgment  sustaining  taxes  levied 
by  Jersey  City  upon  lands  of  the  plaintiff 
in  error,  lying  between  the  middle  of  New 
York  bay  and  its  low-water  line  on  the 
New  Jersey  shore.  It  Is  argued  that  this 
land,  although  it  belonged  to  New  Jersey 
until  conveyed,  Is  not  within  its  jurisdic- 
tion, and  cannot  be  taxed  under  the  au- 
thority of  that  state.  The  supreme  court 
upheld  the  tax  {70  N.  J.  L.  81,  06  Atl. 
236),  and  Its  judgment  was  affirmed  by  the 
court  of  errors  and  appeals,  for  the  reasons 


given  by  the  supreme  court.  72  N.  J.  L.J 
311,  61  Atl.  1118.'  The  plaintiff  in  error* 
contended  that,  as  New  Jersey  had  not  the 
right  to  tax,  the  attempt  was  to  deprive  the 
prosecutor  of  its  property  contrary  to  the 
14th  Amendment,  and  brought  the  case  here. 
The  decision  depends  upon  the  construc- 
tion of  an  agreement  made  between  New 
Jersey  and  New  York  for  the  purpose  of 
settling  the  territorial  limits  and  jurisdic- 
tion of  the  two  states,  which  previously  had 
been  the  subject  of  dispute.  This  agreement 
was  made  by  commissioners  appointed  for 
the  purpose,  was  confirmed  by  New  York  on 
February  6,  1834  (Laws  of  1834,  chap.  1, 
p.  8),  and  by  New  Jersey  on  February  26, 
1834  (Laws  of  1834,  p.  118),  and  was  ap- 
proved by  Congress  by  sat  of  June  28,  1834, 
chap.  126.  4  Stat,  at  L.  708.  By  article 
1,  the  boundary  line  between  the  two  states 
from  a  point  above  the  land  in  dispute  la 
to  be  the  middle  of  the  Hudson  river,  of  the 
bay  of  New  York,  of  the  water  between 
Staten  island  and  New  Jersey,  etc,  "ex- 
cept as  hereinafter  otherwise  particularly 
mentioned."  By  article  2,  New  York  re- 
tains its  present  jurisdiction  over  Bedlow'a 
and  Ellis  islands,  and  exclusive  jurisdic- 
tion over  certain  other  islands  in  the  waters 
mentioned.  By  article  3,  New  York  is  to 
have  "exclusive  jurisdiction  of  and  over  all 
the  waters  of  the  bay  of  New  York,  and  of 
and  over  all  the  waters  of  the  Hudson  river 
lying  west  of  Manhattan  island  and  to  the 
south"  of  the  above-mentioned  point,  "and 
of  and  over  the  land  covered  by  the  said 
waters  to  the  low-water  mark  on  the  wester- 
ly or  New  Jersey  side  thereof,  subject  to 
the  following  rights  of  property  and  juris- 
diction of  the  state  of  New  Jersey,  that  is 
to  say:  1.  The  state  of  New  Jersey  shall 
have  the  exclusive  right  of  property  in  and 
to  the  land  under  water  lying  west  of  the 
middle  of  the  bay  of  New  York,  and  west 
of  the  middle  of  that  part  of  the  Hudson 
river  which  lies  between  Manhattan  island 
and  New  Jersey."  2.  New  Jersey  is  to  have 
exclusive  Jurisdiction  over  wharves,  docks, 
and  Improvements  made  or  to  be  made  on 
its  shore,  and  over  vessels  aground  or  fas- 
tened there,  subject  to  the  quarantine  and,, 
passenger  laws  of  New  York.  3.  New  Jer-J 
Bey  is  to  have  the  exclusive  right  of*regulat-> 
tng  the  fisheries  on  the  west  of  the  middle 
of  said  waters,  providing  that  navigation 
be  not  obstructed  or  hindered. 

The  other  articles  need  but  brief  men- 
tion. Article  4  gives  New  York  "exclusive 
jurisdiction"  over  the  waters  of  Kill  van 
Kull  "in  respect  to  euch  quarantine  laws 
and  laws  relating  to  passengers  as  etc.,  and 
for  executing  the  same,"  and  over  certain 
other  waters.  Article  S  gives  New  Jersey 
exclusive    jurisdiction    over    certain    othat 
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waters,  subject  to  New  York'*  exclusive 
property  and  exclusivs  jurisdiction 
wharves,  dock*,  and  improvements  within 
certain  limit",  and  exclusive  right  of  regu- 
lating the  fisheries  on  it»  side,  m  above  in 
the  case  of  New  Jersey.  Articles  6  and  7 
provide  for  the  service  of  criminal  and  civil 
process  of  each  state  on  the  waters  within 
the  exclusive  jurisdiction  of  the  other. 
Article  8  and  last  calls  for  the  confirmation 
of  the  agreement  by  the  two  states  and  ap- 
proval by  the  Congress  of  the  United  States. 
Thus,  the  land  which  has  been  taxed  is 
on  the  New  Jersey  side  of  the  boundary 
line,  but  under  the  "exclusive  jurisdiction" 
of  New  York,  subject  to  the  exclusive  right 
of  property  In  New  Jersey,  and  the  limited 
jurisdiction  and  authority  conferred  by  the 
paragraphs  summed  up.  The  question  is, 
Which  of  these  provision!  governs  the  right 
to  tax?  It  appears  to  as  plain  on  the  face 
of  the  agreement  that  the  dominant  fact  is 
the  establishment  of  the  boundary  line.  The 
boundary  tine  la  the  line  of  sovereignty,  and 
the  establishment  of  It  ia  not  satisfied,  but 
ia  contradicted,  by  the  suggestion  that  the 
agreement  simply  gives  the  ownership  of 
the  land  under  water  on  the  New  Jersey 
aide  to  that  state  as  a  private  owner  of  land 
lying  within  the  state  of  New  York.  On 
the  contrary,  the  provision  as  to  exclusive 
right  of  property  in  the  compact  between 
states  is  to  be  taken  primarily  to  refer  to 
ultimate  sovereign  rights,  in  pursuance  of 
the  settlement  of  the  territorial  limits, 
which  was  declared  to  be  one  purpose  of 
the  agreement,  and  is  not  to  be  confined  to 
the  assertion  and  recognition  of  a  private 
elaim,  which,  for  all  that  appears,  may 
have)  been  inconsistent  with  titles  already 
►•  accrued,  and  which  would  lose  significance 
•  ths'moment  that  New  Jersey  sold  the  land. 
We  repeat  that  boundary  means  sovereignty, 
since,  in  modern  times,  sovereignty  ie  main- 
ly territorial,  unless  a  different  meaning 
clearly  appears. 

It  is  said  that  a  different  meaning  does 
appear  in  the  article  (3)  that  gives  New 
York  exclusive  jurisdiction  over  this  land 
as  well  as  the  water  above  It  But  we  agree 
with  the  state  courts  that  have  been  called 
on  to  construe  that  part  of  the  agreement, 
that  the  purpose  was  to  promote  the  inter- 
ests of  commerce  and  navigation,  not  to 
take  hack  the  sovereignty  that  otherwise 
was  the  consequence  of  article  1,  This  is 
the  view  of  the  New  York  as  well  as  of  the 
New  Jersey  court  of  errors  and  appeals,  and 
it  would  be  a  strange  result  if  this  court 
should  be  driven  to  a  different  conclusion 
from  that  reached  by  both  the  parties  con- 
cerned. Ferguson  v.  Ross,  120  N.  Y.  469, 
493,  27  N.  E.  964;  People  v.  Central 
R.  Co.  42  N.  Y.  883.  This  opinion  Is 
28  B.  O— 88. 


confirmed  by  the  judgment  delivered  by 
one  of  the  commissioners  in  State  v.  Bab- 
cock,  30  N.  J.  L.  2D.  Again,  as  was 
pointed  out  by  the  state  court,  the  often- 
expressed  purpose  of  the  appointment  of 
the  commissioner  and  of  the  agreement  to 
settle  the  territorial  limits  and  jurisdiction 
must  mean,  by  territorial  limits,  sovereign- 
ty, and  by  jurisdiction  something  less.  It  is 
suggested  that  jurisdiction  is  used  in  a 
broader  sense  in  the  second  article,  and  that 
may  be  true  so  far  as  concerns  Bedloe's  and 
Ellis  Islands.  But  the  provision  there  Is 
that  New  York  shall  retain  its  "present" 
jurisdiction  over  them,  and  would  seem  on 
its  face  simply  to  be  intended  to  preserve 
the  Ktattia  juo  ante,  whatever  it  may  bo. 

Throughout  nearly  all  the  articles  of  the 
agreement,  other  than  those  in  controversy, 
the  word  "jurisdiction"  obviously  Is  used  In 
a  more  limited  sense.  The  word  has  oc- 
curred in  other  cases  where  a  river  was  a 
boundary,  and  in  the  Virginia  compact  was 
held  to  mean,  primarily  at  least,  jwiidietb, 
— authority  to  apply  the  law  to  the  acts  of 
men.  Wedding  v.  Meyler,  192  U.  S.  073,  584, 
48  L.  ed.  070,  G7S,  00  L.R.A.  833,  24  Sup. 
Ct.  Rep.  322.  Whether,  In  the  case  at  bar, 
some  power  of  police  regulation  also  was 
conferred  upon  New  York,  as  held  in  Fer-S 
guson  t.  Ross,  need  not  be  decided  now.* 
That  New  Jersey  ■retained  the  sovereignty,* 
however,  seems  to  be  assumed  in  article  9 
(2),  giving  her  exclusive  jurisdiction  over 
wharves,  docks,  and  improvements,  made  and 
"to  be  made,"  on  the  shore.  This  does  not 
grant  the  right  to  make  such  improvements, 
but  assumes  It  to  exist.  But  the  right 
would  need  the  permission  of  New  York,  ex- 
cept on  the  hypothesis  that  New  Jersey  had 
sovereign  power  over  the  place. 

The  conclusion  reached  has  the  very  pow- 
erful sanction  of  the  conduct  of  the  parties 
and  of  the  existing  condition  of  things. 
See  Moore  v.  McGuire,  20D  U.  S.  214,  220, 
61  L.  ed.  770,  777,  27  Sup.  Ct.  Rep.  488. 
The  decisions  of  the  courts  have  been  re- 
ferred to.  It  was  admitted  at  the  bar  that 
the  record  of  transfers  of  such  lands  was 
kept  in  New  Jersey,  not  in  New  York.  New 
York  never  has  attempted  to  tax  the  land, 
while  New  Jersey  has  levied  more  or  less 
similar  taxes  for  many  years  without  dis- 
pute. See,  e.  g..  State,  Coles,  Prosecutor, 
v.  Piatt,  24  N.  J.  L.  108,  120 ;  State,  Bentley, 
Prosecutor,*.  Sippel,  20  N.  J.  L.  530;  State, 
Morris  Canal  k  Bkg.  Co.,  Prosecutor,  v. 
Haight,  36  N.  J.  L.  178,  s.  c.  36  N.  J.  L. 
471.  New  Jersey,  not  New  York,  regulates 
the  Improvements  on  the  shore.  Act  of 
March  18,  1861,  P.  L.  1851.  p.  336;  Rev. 
1877,  p.  1240;  act  of  April  11,  1804,  P.  Ia 
1864,  IV  Ml)  March  31,  1809,  P.  L.  ltOfl. 
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p.  1017;  3  0«n.  Stat  2784,  2786;  New  York, 
L.  E.  i  W.  R.  Co.  v.  Hughe*,  48  N.  J.  L.  67. 
Without  going  into  all  the  details  that  have 
been  mentioned  In  the  careful  and  satis- 
factory discussion  of  the  question  In  the 
state  courts,  we  are  of  opinion  that  the 
land  in  question  is  subject  to  the  sovereign- 
ty of  the  state  of  New  Jersey,  and  that  the 
exclusive  jurisdiction  given  to  the  state  of 
New  York  does  not  exclude  tilt  right  of  the 
sovereign  power  to  tax. 
Judgment  affirmed. 


STATE  OF  NEW  JERSEY. 

Constitution  a!  law  — equal  protection  of 

the  lows— -discrimination. 

A  person  indicted  for  a  crime  committed 
after  the  grand  Jury  was  impaneled  Is  not 
denied  the  equal  protection  of  the  laws  be- 
eauM  he  ia  precluded  from  raising  the  ob- 
jection that  two  of  the  grand  jurors  — 


ground  must  be  made  before  the  jury  is 
sworn,  where  the  object  sought  to  be  at- 
tained by  the  statute,  according  to  the  view 
adopted  by  the  state  court,  was  to  make  the 
grand  jury  a  more  efficient  instrument  of 
Justice,  and  not  to  benefit  any  particular  de- 
fendant or  class  of  defendants. 


[No.  640.] 


IN  ERROR  to  tits  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  the  state, 
which  had.  In  turn,  affirmed  a  conviction 
of  murder  in  the  Court  of  Oyer  and  Ter- 
miner of  Middlesex  County.     Affirmed. 

(N.  J.  L.)  68  AU.  210. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alan  H.  Strong  for  plaintiff  In  er- 
ror. 

Mr.   George  Berdlne  for  defendant  In 


*      Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Plaintiff  in  error  was  convicted  In  the 
emirt  of  oyer  and  terminer  of  Middlesex 
county,  New  Jersey,  of  the  crime  of  mur- 
der. His  conviction  was  successively  af- 
firmed by  the  supreme  oonrt  of  the  state 
and  the  court  of  errors  and  appeals.  68 
Atl.  210.  He  attacks  the  judgment  on  the 
ground  that  he  has  been  deprived  of  the 
equal  protection  of  the  laws,  tn  violation 
nf  the  14th  '  .-      


of  the  United  States,  In  that  Us  motion  to 
quash  the  indictment  was  denied,  a  plea  in 
abatement  overruled,  and  that  he  wss  re- 
quired to  answer  the  indictment. 

The  crime  for  which  plaintiff  in  error 
was  indicted  was  committed  after  the  grand 
jury  was  impaneled,  and  two  of  its  mem- 
bers were  over  the  age  of  sixty-five  yean. 
The  object  of  his  motion  and  plea  wss 
to  avail  himself  of  the  limitation  of  age  of 
grand  jurors  prescribed  by  the  statutes  of 
the  state,  and  avoid  that  part  of  the  sec- 
tion whion  provides  that  the  exception  on 
that  ground  must  be  taken  before  the  jurys 
U  .»om.t  » 

*  This  provision,  plaintiff  in  error  con-  * 
tends,  as  applied  by  the  courts  of  the  stats, 
separates  criminal  defendants  into  classes; 
to  wit,  those  who  are  accused  before  the 
finding  of  the  indictment,  and  those  who 
are  accused  afterwards;  giving  to  the  first 
a  privilege  of  challenge  which  is  denied  to 
the  second.  And  it  Is  contended  that  there 
is  no  substantial  reason  for  the  claasiflea- 
tfon,  and,  therefore,  the  provision  of  taw 
14th  Amendment  which  secures  to  all  per- 
sons the  equal  protection  of  the  laws  is 
violated. 

The  oonrt  of  errors  and  appeals  met  this 
contention  by  denying  that  the  statuta 
made  the  classification  asserted.  The  court 
observed  that  the  contention  rested  "fun- 
damentally upon  the  proposition  that  the 
right  to  have  a  grand  juror  discharged  upon 
the  statutory  grounds  stated  in  |  6  of  the 
jury  act  is  for  the  benefit  or  protection  of 
a  particular  class  of  persons,"  whom,  the 
court  said,  "to  avoid  constant  paraphrase," 
it  would  "call  putative  criminals."  And 
"putative  criminals,"  the  court  defined  to 


fFhat  every  person  summoned  as  a  grand 
juror  in  any  court  of  this  state,  and  every 
petit  juror  returned  for  the  trial  of  any 
action  or  suit  of  a  civil  or  criminal  nature, 
shall  be  a  citizen  of  this  state,  and  resident 
within  the  county  from  which  he  shall  bs 
taken,  and  above  the  age  of  twenty-one  and 
under  the  age  of  sixty-five  years;  and  If 
any  person  who  is  not  so  qualified  shall  be 
summoned  as  a  grand  juror,  or  as  a  juror 
on  the  trial  of  any  such  action  in  any  of 
the  courts  of  this  state,  or  if  any  person 
shall  be  summoned  as  a  petit  juror  at  any 
stated  term  of  any  court  of  this  state,  who 
has  served  as  such  at  any  of  the  three 
stated  terms  next  preceding  that  to  which 
he  may  be  summoned,  It  shall  be  good  cause 
of  challenge  to  any  such  juror,  who  shall 
be  discharged  upon  such  challenge  being 
verified  according  to  law,  or  on  his  own 
oath  of  affirmation  in  support  thereof;  pro- 
vided, that  no  exception  to  any  such  juror 
on  account  of  his  citizenship  or  age,  or  any 
other  legal  disability,  shall  be  allowed  after 
he  has  been  sworn  or  affirmed.  [Laws  1875, 
p.  WO.) 


.Google 


1B07. 


BOGARD  T.  SWEET. 


be  all  who  actually  committed  crime  be- 
fore tbe  fraud  jury  had  been  sworn,  or  who 
were  charged  or  suspected,  or,  being  wholly 
Innocent,  were  Ignorant  of  the  fact  that 
they  were  suspected,  u  well  u  those  who 
ware  charged  with  the  crime  during  the 
fitting  of  the  grand  jury.  But  to  none  of 
these,  the  court  said,  mi  the  protection  of 
the  atatnte  addrecoed;  that  ita  purpose  waa 
the  "furtherance  of  the  doe  and  efficient  ad- 
ministration of  Justice  for  the  protection 
of  thoae  against  whom  crimes  might  be 
committed,  as  well  as  those  who  might  be 
charged  with  the  commission  of  such 
crimes."  The  object  sought  to  be  attained, 
^  it  was  further  said,  by  the  disabilities  ex 
^  pressed  in  the  statute,  "was  to  secure  an 
■  efficient  and  representativs'body  of  cltiaens 
to  tain  part  in  the  due  administration  of 
the  law  for  the  benefit  of  all  who  were  en- 
titled to  ita  protection,  and  not  specially 
or  even  primarily  for  tha  benefit  of  thoae 
who  ware  charged  with  ita  violation.'' 

Thia  we  accept  as  tha  proper  construction 
of  the  statute,  and  Bee  no  unconstitutional 
discrimination  in  it  It  is  to  the  effect  that 
certain  qualifications  ban  been  deemed 
advisable  in  order  to  make  the  grand  jury  a 
mora  efficient  instrument  of  Justice, — qual- 
ifications which  have  no  relation  to  any 
particular  defendant  or  class  of  defendants. 
And  the  practical  la  regarded.  Objection 
may  be  taken  before  a  Jury  la  sworn,  but 
not  afterwards;  and  tha  atatnte  uses  for 
Ita  purpose  the  prosecutor  of  pleas,  those 
who  stand  accused  of  crime,  and  even,  the 
court  says,  an  amicus  curia.  A  grand  jury 
thus  secured  will  have  all  the  statutory 
qualifications  in  most  cases  for  all  defend- 
ants; and,  besides,  the  discrimination  is 
vary  unsubstantial,  as  waa  pointed  out  in 
Glbtn  v.  State,  46  N.  J.  L.  382,  4«  Am. 
Rep.  782. 

Counsel  has  not  been  able  to  point  out 
what  prejudice  results  to  defendants  from 
tha  enforcement  of  the  atatnte.  He  urges 
a  verbal  discrimination,  and  invokes  the 
14th  Amendment  against  it.  The  statute, 
ha  in  effect  says,  flxea  the  limit  of  service 
at  twenty-one  and  sixty-five  years,  and  con- 
fesses the  latter  ia  "somewhat  early,"  but 
seeks  to  sustain  bis  contention  as  follows: 
"And  though  it  may  not  be  possible  in  any 
case  to  show  that  the  fact  of  the  juror 
being  above  the  lawful  age  has  worked  in- 
justice to  the  defendant,  ha  is  not  required 
to  show  it  It  ia  enough  that  a  statute  haa 
been  transgressed  which  was  enacted,  in 
some  measure,  at  least,  for  his  benefit.  The 
due  observance  of  that  statute  Ia  part  of 
the  protection  of  the  laws,  to  which,  equal- 
ly with  all  others  in  like  circumstances,  he 
is  entitled  under  tha  guaranty  of  tha  14th 


But  thia  proceeds  upon  a  mlsconosptloa 
of  the  purpose  of  the  statute,  as  was  pointed 
out  by  the  court  of  errors  and  appeals,  and  H 
of  the  power  of  the  state.  fc* 

*  Let  it  be  granted,  in  deference  to  tha* 
argument  of  counsel,  that  the  statute  make* 
two  classes, — those  who  are  accused  of 
crime  and  those  that  may  be  accused, — there 
ia  certainly  no  discrimination  within  tha 
classes,  and  the  only  question  can  be  wheth- 
er, in  view  of  the  purpose  of  the  statute,  ia 
the  classification  justified?  In  other  words, 
whether  the  persons  constituting  the  classea 
are  tn  different  relations  to  the  purpose  of 
the  law.  That  they  are,  we  think,  is  obvi- 
ous; and,  as  we  have  said,  the  law  neither 
offers  nor  withholds  substantial  rights.  It 
constitutes  one  of  Ita  instrumentalities  of 
persona  having  certain  qualifications  which 
cannot  affect  essentially  the  charge  against, 
or  the  defense  of,  any  defendant.  It  is 
the  conception  of  the  state  that  a  grand 
jury  so  constituted  would  be  mora  efficient 
in  the  administration  of  justice  than  one 
not  so  constituted,  but  that  there  would  bo 
counteracting  disadvantages  if  the  right  of 
challenge  should  be  extended  beyond  the) 
date  of  the  empanelment  of  the  jury.  We 
think  it  ia  competent  for  tbe  state  to  have 
so  provided. 

It  will  be  observed  that  tha  provision  of 
the  statute  la  that  no  exception  to  a  juror 
"on  account  of  his  citizenship  or  age  or  any 
other  legal  disability  [italics  ours]  shall  be 
allowed  after  he  haa  been  sworn."  It  Js 
hence  contended  that  "the  principle  of  the 
decision''  under  review  is  not  limited  to  th» 
"statutory  disqualifications."  The  court 
said,  however:  "Whether  tbe  words  of  the 
statute,  'any  other  disability,'  Include  the 
common-law  grounds  of  prejudice,  malice, 
and  the  like,  and,  If  so,  what  would  be  tha 
rights  and  remedies  of  an  indicted  person 
who  had  had  no  opportunity  to  challenge 
a  given  juror  upon  these  personal  grounds, 
is  not  involved  In  the  facta  of  the  present 
case,  or  in  the  Una  of  reasoning  upon  which, 
in  our  judgment,  ita  decision  should  be 
placed."  In  connection  with  this  comment 
see  Lee  v.  New  Jersey,  207  U.  8.  67,  ante, 
22,  28  Sup.  Ct  Sep.  22. 

Judgment  affirmed. 


(209  TJ.  8.  4M) 

J.  O.  BOOARD.  J.  H.  Simpson,  H.  T.  Hoo- 
ver, et  al.,  Appts., 


Cloud    on    title  —  recorded    deed- 


A  cloud  on  tha  title  of  the  owner  of  land 
in  Greer  county,  Oklahoma,   under  patent 
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from  the  United  States,  created  by  the  ret- 
ard of  a  deed  previously  executed  by  him 
while  he  wu  claiming  ownership  under  a 
Texas  patent,  in  pursuance  of  an  arrar  — 
ment  whereby  the  grantees  were  to  sell 
land   and  to   collect   certain   notes  for   the 

Enrchase  price  of  property  which  the  grantor 
ad  already  sold,  and  to  turn  over  two 
thirds  of  the  proceeds  to  the  grantor 
taining  one  third  (or  their  commissions,  .._ 
he  removed  and  the  deed  canceled,  where  the 
project  was  abandoned  and  the  deed  was  re- 
turned to  the  grantor,  together  with  the 
note*.* 

(No.  186.] 


APPEAL  from  the  Supremo  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Greer  County,  in  that  territory, 
removing  a  cloud  on  title  created  by  the 
record  of  a  deed,  and  canceling  such  deed. 
Affirmed. 

See  same  case  below,  17  Okla.  40,  87  Paa 
MB. 

The  facto  are  stated  in  the  opinion. 

Messrs.  John  W.  Shnrtol,  fame*  R. 
Keaton,  and  Frank  Wells  for  appellants. 

Mr.  Charles  M.  T hacker  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

There  can  be  no  doubt  upon  this  record, 
confused  though  it  be,  as  to  the  real  nature 
Of  the  present  case. 

The  substantial  facts  are  these:  In  De- 
cember, IBM,  one  Sweet,  claiming  to  be 
owner  of  certain  town  Iota  covered  by  a  pat- 
ent to  him  from  the  state  of  Texas,  of  date 
December  10th,  1896,  conveyed  the  same  by 
deed  (bis  wife  uniting  with  him)  to  J.  O. 
Bogard  and  other  named  persons.  The  lots 
were  in  the  town  of  Mangum,  which  was  in 
what  is  now  Greer  county,  Oklahoma.  The 
deed,  which  was  recorded,  was  with  war- 
ranty and  absolute  upon  its  face.  On  the 
same  day,  at  the  same  time,  a  written  agree- 
ment was  entered  into  between,  substantial- 
ly, the  same  parties.  That  agreement  re- 
ferred in  terms  to  the  deed,  and  bound  the 
grantees  therein  to  sell  the  lots,  collect  the 
proceeds  of  sale,  and,  out  of  the  gross  re- 
ceipts in  cash  received  and  collected  on  such 
£  sales,  as  soon  as  collected,  pay  over 
5  two  thirds  to  Sweet  and  his  wife.  The 
*  agreement  recites  that  Sweet  had  trans- 
ferred to  the  other  parties  a  large  number 
of  promissory  notes  which  Sweet  had  taken 
for  purchase  money  due  on  certain  town 
lots  previously  sold  by  him.  Bogard  and 
Us  associates  by  the  agreement  bound  them- 
selves to  use  due  diligence  to  collect  the 


notes,  handing  over  to  Sweet  two  thirds  of 
the  amount  collected  on  them. 

The  parties  with  whom  Sweet  made  this 
arrangement  were  members  of  the  Mangum 
Star  Printing  &  Publishing  Association,  a 
partnership  located  at  Mangum.  The  ar- 
rangement, evidenced  by  the  deed  and  the 
agreement,  had  for  its  object  the  building 
up  of  that  town,  the  parties,  as  stated,  with 
whom  Sweet  contracted,  receiving,  as  com- 
pensation for  their  services,  one  third  on 
the  sales  of  lots,  and  a  like  proportion  of  the 
proceeds  of  any  notes  collected  by  them. 
There  was  no  other  consideration  for  the 
arrangement.  The  absolute  title  to  the  lots 
was  put  in  Bogard  and  his  associates  for 
purposes  of  convenience;  namely,  that  they 
might  the  mors  easily  effect  sales  of  the 
property.  The  situation  was  accurately  de- 
scribed by  the  supreme  court  of  the  ter- 
ritory of  Oklahoma  when  it  ssid:  'The 
record  discloses  that,  at  a  date  when  Greer 
county  was  claimed  to  be  a  part  of  and  un- 
der the  jurisdiction  of  the  state  of  Texas, 
H.  C.  Sweet  purchased  the  land  in  contro- 
versy from  that  state,  and,  while  claiming 
the  same  under  such  title,  platted  it  into 
town  lots,  which  became,  and  were,  at  the 
time  of  the  action,  a  part  of  the  townslto 
of  the  city  of  Mangum.  H.  C  Sweet,  desir- 
ing to  aid  in  the  upbuilding  of  a  newspaper 
and  the  town  generally,  entered  into  a  con- 
tract with  the  defendants  in  error,  and  oth- 
ers, to  allow  the  plaintiffs  in  error  to  sell 
his  townsite  property,  and  to  collect  certain 
notes  which  he  then  had,  for  property  by 
him  theretofore  sold,  the  understanding  and 
agreement  being  that,  In  order  to  facilitate 
the  business,  the  plaintiffs  in  error  were  to 
form  a  corporation  for  the  purpose  of  run- 
ning the  newspaper  and  selling  the  real  es- 
tate, it  being  agreed  that  the  corporation 
should  sell  the  property,  and  collect  the 
notes,  and  pay  to  Sweet  two  thirds  of  thes 
amount  of  the  sales,  and  retain  one  third* 
thereof  as  their  'commission.  As  a  matter* 
of  convenience.  In  the  carrying  out  of  the 
contract,  a  deed  was  made  by  Sweet  and 
wife  to  all  of  the  property.  Afterwards  an 
attempt  was  made  to  form  the  corporation. 
There  being  no  law  in  Texas  under  which 
such  a  corporation  could  be  formed,  that 
portion  of  the  scheme  failed;  and,  as  shown 
by  the  record,  the  project  was  dropped  by 
almost  all,  if  not  entirely  all,  of  the  parties 
connected  therewith,  and  the  deed,  although 
recorded,  was  returned  to  Sweet,  together 
with  the  notes."  [17  Okla.  41,  87  Pae. 
660.] 

As  already  indicated,  at  the  time  the 
above  arrangement  was  made  It  was  sup- 
i  by  some  that  Greer  county  was  part 
of  the  state  of  Texas.  For  many  years,  in- 
deed, from  the  time  of  its  admission  Into 
vol  a.  QaleUat  Title,  H  18,  20. 
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tie  Union,  Ttxu  asserted  that  Greer  coun- 
ty was  within  its  recognised  limit*.  But 
subsequently,  in  a  suit  brought  in  this 
court  by  the  United  States  against  the 
state,  it  was  adjudged  that  Greer  county 
constituted  no  part  of  the  state  of  Texas, 
but  was  under  the  exclusive  jurisdiction  of 
the  United  States.  United  States  t.  Texaa 
(1806)  162  U.  B.  1,  90,  40  L.  ed.  887,  902, 
IS  Sup.  Ct.  Rep.  725. 

At  a  later  date,  January  18th,  18ST  (20 
Stat,  at  L.  400,  chap.  62,  U.  8.  Comp.  Stat. 
1901,  p.  1621),  Congress  passed  an  not 
whereby  grunt*  of  lands  in  Greer  eounty 
oould  be  obtained  under  the  homestead  law 
of  the  United  States,  as  modified  by  that 
set.  Under  that  legislation  Sweet,  on  Oc- 
tober 18th,  1888,  obtained  a  patent  from  the 
United  States  and  holds  title  under  It 

The  original  scheme  for  the  upbuilding  of 
Hangnm,  as  outlined  In  the  deed  and  agree- 
ment of  1800,  tailed  and  was  wholly  aban- 
doned by  the  parties  to  those  instruments, 
and  the  present  raft  was  brought  by  Sweet 
and  wife  for  the  cancelation  of  the  deed 
made  to  Bogard,  and  for  a  decree  removing 
the  cloud  created  by  it  upon  the  title  to 
the  property  in  question.  The  plaintiffs 
having  died,  after  the  institution  of  the 
rait,  there  vm  a  revivor  of  the  nit  In  the 
name  of  their  children  and  heirs.  Notwith- 
standing some  of  the  parties  to  the  original 
j.  scheme  defended  the  suit,  a  decree  was  ren- 
5  dared  in  accordance  with  the  prayer  of  the 
*  plaintiffs,  and  that  decree  was  affirmed* by 
the  supreme  court  of  the  territory  of  Okla- 
homa.    17  Olcla.  40,  87  Fee.  669. 

Neither  argument  nor  citation  of  authori- 
ties is  necessary  to  establish  the  correctness 
«f  the  decree  below,  and  It  Is  affirmed. 


<t09  U.  S.  4S1) 

DANIEL  B.  SCULLY  and  Maurice  H.  Scul- 
ly,  Appts^ 

ARTHUR  C.  BIRD. 

Appeal  —  from  circuit  court  —  certificate 
aa  to  Jurisdiction. 

1.  The  ground  of  the  action  of  a  Federal 
circuit  court  in  dismissing  a  bill,  as  recited 
In  the  certificate  presenting  a  question  of 
jurisdiction,  will  be  accepted  by  the  Supreme 
Court  on  appeal,  where  a  different  course  re- 
quires an  assumption  of  inconsistency  be- 
tween the  lower  court's  opinion  and  order 
of  dismissal  and  such  certificate. 
Appeal  — from  circuit  court  — when  Ju- 
risdiction In  Issue. 

S.  Whether  the  bill  presents  a  ease  for 
equitable  relief  or  not  does  not  Involve  a 
question  of  the  jurisdiction  of  a  Federal 
circuit  court  as  a  Federal  court,  so  as  to 
sustain   a   direct   appeal   to   the   Supreme 


Dismissal  — I 

suit  against  state. 

S.  A  Federal  circuit  court  should  not  dis- 
miss on  Its  own  motion,  for  want  of  juris- 
diction, a  suit  against  the  dairy  and  food 
commissioner  of  a  state,  on  the  ground  that 
such  suit  Is  one  against  the  state,  but  such 
question  should  hi  raised  by  demurrer  or 
other  pleading. 
State)  —  Immunity     from     suit  —  suit 

against  officer. 

4.  A  suit  against  the  dairy  and  food  com- 
missioner of  a  state  to  restrain  certain  ac- 
tion taken  undo-  cover  of  bis  office,  but  al- 


<!ourt. 


[No.   853.] 

Submitted  April  SO,  1008.    Decided  Hay  4, 
1008. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Michigan  to  review  a  decree  dismissing,  for 
want  of  jurisdiction,  the  bill  In  a  suit  to  re- 
strain certain  action  by  the  dairy  and  food 
commissioner  of  the  state.  Reversed  and 
remanded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  T.  Fenwick  for  appellants. 

Mr.  John  K.  Bird  for  appellee.  w 

*  Mr.  Justice  McKeuna  delivered  the  opin-7 
ion  of  the  court: 

This  is  an  appeal  directly  from  the  circuit 
court  from  a  decree  dismissing  the  bill  of 
appellants  for  want  of  jurisdiction. 

The  bill  sought  an  injunction  against  cer- 
tain acts  of  the  appellee,  who  is  the  dairy 
and  food  commissioner  of  the  state  of  Michi- 
gan, and  who,  It  is  alleged,  under  cover  of 
his  office,  is  injuriously  affecting  the  repu- 
tation and  sale  of  certain  products  manu- 
factured by  appellants.  The  acts  complained 
of  will  be  detailed  more  fully  hereafter.  It 
is  enough  to  say  preliminarily  that  appel- 
lants alleged  in  their  bill  that  their  business 
is  the  manufacturing,  refining,  and  selling 
various  food  products,  and  more  particu- 
larly manufacturing,  blending,  and  sell- 
ing of  syrups  used  for  food  products; 
that  their  principal  place  of  business  Is  In 
Chicago,  and  that  their  business  is  "com- 
monly recognised  and  known  as  an  honor- 
able and  legitimate  commercial  industry, 
and  a  legal  and  necessary  adjunct  to  or- 
ganized society;"  and  that  they  have  large 
quantities  of  their  products  in  Michigan, 
"which,  prior  to  the  acts  complained  of, 
found  a  ready  sale  in  that  state,  which  sales 
resulted  in  fair  and  continuous  profit"  te 
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The  eourt  dismissed  tho  bill,  ud  recite* 
is  iU  certificate  that  the  decree  "mi  made 
sad  entered  by  the  oourt  on  its  own  motion 

Sand  without  notice  to  any  of  the  parties  to 
this  rait  orthelr  attorneys,  except  that  the 
question  of  jurisdiction  wm  argued  on 
motion  for  a  preliminary  injunction,  il 
pairing  to  the  court  from  the  fuse  of  the  bill 
that  toil  suit  is,  In  effect,  a  suit  against  the 
state  of  Michigan  within  the  meaning  of  the 
11th  Amendment  to  the  Constitution  of  the 
United  States,  and  that,  therefore,  this  suit 
does  not  really  and  substantially  involve  a 
dispute  or  controversy  properly  within  the 
jurisdiction  of  a  Federal  court." 

The  oourt  expressed  its  reason  for  its 
tion  in  an  opinion  as  follows : 

"Upon  examination  of  the  authorities  cit- 
ed upon  the  arguments  had  in  this  cause  up 
on  the  matters  above  related,  it  is  clear  that 
the  case  of  Arbuckle  t.  Blackburn,  65  L.R.A. 
804,  51  C.  C.  A.  122,  113  Fed.  616,  is  con- 
elusive  against  the  jurisdiction  of  a  court  of 
equity  over  the  matters  sat  forth  in  the 
bill.  It  is  argued  in  behalf  of  complainants 
that  the  case  at  bar  is  differentiated  from 
that  decision  of  the  oourt  of  appeals  in  the 
case  just  cited.  It  is  not  perceived  that 
there  is  any  substantial  difference  in  the 
facts  of  the  two  cases  which  would  exclude 
the  application  of  Arbuckle  v.  Blackburn. 
That  case  is  conclusive  that  this  court  has 
no  jurisdiction  to  entertain  a  suit  of  this 
nature,  and  the  only  order  which  can  he 
made  in  this  case,  notwithstanding  the  en- 
try of  the  order  pro  confeeio,  is  one  for  a 
dismissal  of  the  bill  for  want  of  jurisdic- 
tion." 

Arbuckle  f.  Blackburn  was  appealed  to 
this  court,  but  the  appeal  was  dismissed, 
the  ground  that  the  jurisdiction  of  the  c 
euit  court  was  "  'dependent  entirely  upon  the 
opposite  parties  to  the  suit  or  controversy 
being  .  .  .  citizens  of  different  states,' 
and  the  decree  of  the  circuit  court  of  appeals 
was  final. "  The  questions  passed  on  by  the 
latter  court  were  not  considered  or  decided. 
191  U.  S.  406,  48  L.  ed.  239,  24  Sup.  Ct.  Sep. 
148. 

The  attorney  general  of  the  state,  who  ap- 
pears as  counsel  for  the  appellee,  does  not 
contend  that  this  is  a  suit  againet  the  state. 
He  says:  "Counsel  for  defendant  did  not 
claim  in  the  circuit  court,  and  do  not  now 
claim,  that  this  proceeding  is  a  euit  against 

•  the  state.     It  is  our  contention  that,  under 

•  the'decision  of  the  circuit  court  of  appeals 
In  the  case  of  Arbuckle  v.  Blackburn,  supra, 
a  Federal  court  of  equity  has  no  jurisdiction 
of  the  subject-matter  of  the  bill  of  com- 
plaint; pis.,  that  it  has  no  jurisdiction  to 
restrain  the  dairy  and  food  commissioner  of 
a  state  from  issuing  bulletins  or  circulars 


claim  lug  that  an  article  of  food  is  la  vio- 
lation of  the  criminal  laws  of  a  state." 

And  It  is  urged  that  such  was  the  reason 
given  by  the  oourt  in  Its  opinion  and  order 
dismissing  the  bill,  and  that,  as  the  deci- 
sion of  the  oourt  was  right,  it  should  not  be 
reversed  because  the  reason  given  for  it  in 
the  certificate  was  not  the  correct  reason. 
But  we  cannot  assume  that  there  is  incon- 
sistency between  the  opinion  and  order  of 
the  court  and  its  certificate.  We,  therefore, 
accept  the  latter  as  expressing  the  ground  of 
the  court's  action.  We  would  have  no  juris- 
diction on  this  appeal  unless  the  jurisdiction 
of  the  circuit  court  was  in  question  as  a 
Federal  court;  and  whether  the  bill  present- 
ed a  case  for  equitable  relief  does  not  pre- 
sent a  question  of  the  jurisdiction  of  the 
court  as  a  court  of  the  United  States. 
Biythe  v.  Hinckley,  ITS  U.  S.  501,  43  L.  ed. 
783,  19  Sup.  Ct  Rep.  497;  Illinois  C.  K.  Co. 
v.  Adams,  180  U.  S.  28,  35,  46  L.  ad.  410, 
412,  21  Sup.  Ct  Eep.  261.  Indeed,  it  is 
urged  by  appellants  that  whether  a  suit  is 
one  against  a  state  is  not  a  question  of 
Jurisdiction,  but  a  question  on  the  merits; 
and  Illinois  C.  R.  Co.  v.  Adams,  supra,  is 
cited. 

That  suit  was  brought  by  the  railroad 
company  against  Adams,  who  was  a  rev- 
enue agent  of  the  state  of  Mississippi,  and 
the  railroad  commission  of  the  state,  to  en- 
join the  latter  from  certifying  an  assessment 
for  taxes  on  a  railroad  in  which  the  Illinois 
Central  had  an  Interest  sad  to  enjoin  the 
revenue  agent  from  beginning  any  suit,  or 
advising  any  of  the  municipalities  along  the 
line  of  the  road  to  bring  suit,  for  the  re- 
covery of  such  taxes.  The  bill  was  dis- 
missed for  want  of  jurisdiction  and  the  case 
was  appealed  to  this  court  One  of  the 
grounds  for  the  dismissal  was,  as  certified, 
"that  there  was  no  jurisdiction  in  this  mat- 
ter, because  the  bill  was  a  suit  against  the 
state  of  Mississippi,  and  In  violation  of  the 
11th  Amendment  to  the  Constitution  of  then 
United  States."  We  said,  by  Mr. .Justice? 
Brown,  that  such  a  question  is  "one  which 
we  think  belongs  to  the  merits  rather  than 
to  the  jurisdiction."  And  further:  "If  It 
were  a  suit  directly  against  the  state  by 
name,  it  would  be  so  palpably  In  violation 
of  that  Amendment  that  the  court  would 
probably  be  justified  in  dismissing  it  upon 
motion;  but  the  suit  is  not  against  the  state, 
but  against  Adams  individually;  and,  if  the 
requisite  diversity  of  citizenship  exist  or  If 
the  case  arise  under  the  Constitution  or  laws 
of  the  United  States,  the  question  whether 
he  Is  so  identified  with  the  state  that  he  is 
exempt  from  prosecution,  on  account  of  the 
matters  set  up  in  the  particular  bill,  is 
more  properly  the  subject  of  demurrer  of 
plea   than   of   a    motion    to   dismiss.      This 
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Mem*  to  have  been  the  opinion  of  Chief  Jus- 
tice Marshall  in  Osborn  v.  Bank  of  United 
State*,  9  Wheat.  738,  858,  6  L.  ed.  204,  232, 
wherein  he  makes  the  following  observation : 
The  state  not  being  a  party  on  the  record, 
and  the  court  baring  jurisdiction  over  those 
who  are  parties  on  the  record,  the  true  ques- 
tion is  not  one  of  jurisdiction,  but  whether, 
to  the  exercise  of  Its  jurisdiction,  the  court 
-  ought  to  make  a  decree  against  the  defend- 
ant*; whether  they  are  to  be  considered  as 
having  a  real  interest,  or  aa  being  only 
nominal  parties.' "  Again :  "But  where  the 
suit  is  against  an  individual  by  name,  and 
he  desires  to  plead  an  exemption  by  reason 
of  his  representative  character,  he  does  not 
raise  a  question  of  jurisdiction  in  its  prop- 
er sense.  .  .  .  But  whether  this  be  a 
question  of  jurisdiction  or  not,  we  think  it 
should  be  raised  either  by  demurrer  to  the 
bill  or  by  other  pleadings  in  the  regular 
progress  of  the  cause.  Motions  are  gener- 
ally appropriate  only  in  the  absence  of  reme- 
dies by  regular  pleadings,  and  cannot 
Bade  available  to  settle  important  questions 
of  law."  Cases  were  cited,  and  it  was  fur- 
ther observed  that  in  Fitts  v.  McGhee,  172 
U.  S.  518,  43  L.  ed.  S35,  19  Sup.  Ct.  Sep. 
289,  the  question  whether  the  officers  pro- 
ceeded against  "were  representatives  of  the 
State  was  disposed  of  upon  answers  filed." 
The  suit  at  bar  baa  not  the  "palpable" 
evidence  of  being  a  suit  against  the  state  by 
being  against  the  state  by  name.  Do  the  al- 
m  legations  of  the  bill  make  it  such  I 
4  *  The  suit  Is  brought  against  appellee,  de- 
scribed aa  a  citisen  of  Michigan,  by  appel- 
lant!, described  aa  citizens  of  Illinois.  It  Is 
true  it  is  alleged  that  appellee  is  the  state 
dairy  and  food  commissioner  of  Michigan, 
and  that,  by  an  act  of  the  general  assembly 
of  the  state,  passed  the  2d  of  June,  1893, 
the  office  of  dairy  and  food  commissioner 
was  created,  and  that  it  was  by  such  act 
and  amendatory  acta  made  the  duty  of  ap- 
pellee as  commissioner  "to  attend  to  the  en- 
forcement of  all  the  laws  of  the  state  of 
Michigan  against  the  unlawful  labeling, 
fraud,  adulteration,  or  Impurity  of  foods 
sold,  offered  for  sale,  exposed  for  sale,  or 
had  in  possession  with  intent  to  sell  in  the 
state  of  Michigan;"  and  that  it  is  the  duty 
of  the  commissioner  is  clearly  set  forth  in 
the  acts. 


notice  of  the  appellants  that  the  appellee 
questioned  the  legality  of  soma  of  the  food 
products  manufactured  by  them  and  sold  in 
Michigan,  and  that  they  represented,  through 
their  attorney,  that  they  were  manufactur- 
ers of  certain  brands  of  maple  and  cane 
syrup*  which  they  were  desirous  of  having 
properly  labeled;  that  appellee  refused  toae- 
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espt  the  statement  of  the  attorney  aa  being' 
made  In  good  faith,  and  stated  that  none  of  J 
the  syrup*  manufactured  by  appellants  eon-  { 
tained  any  maple  syrup  whatever,  but  were 
mixtures  of  inferior  syrups  containing  sub- 
stances which  produced  "imitation  maple 
flavors,"  and  accused  appellants  of  not  be- 
ing desirous  of  "obtaining  a  wise  and  just 
interpretation  of  the  food  laws  of  the  state 
of  Michigan,"  and  refused  to  give  appellants' 
attorney  "any  information  aa  to  how  a 
brand  of  maple  syrup  and  cane  syrup  should 
be  properly  and  legally  labeled  under  said 
food  laws,"  and  refused  to  consider  how 
each  synips  should  be  labeled,  and  insisted 
that  be  would  only  permit  appellants'  syrups 
"to  be  sold  simply  aa  'syrup,'  without  any 
qualifying  words  whatever  to  inform  pur- 
chasers of  the  same  of  the  nature  of  such 
syrups."  The  bill  seta  forth  efforts  made 
by  appellants  to  have  the  question  of  the 
legal  labeling  of  their  products  decided  by  « 
the  assistant  attorney  general  of  the  state,  $ 
asked  the  latter  officer  to  bring  a  test  * 
in  the  courts  of  Michigan  or  "arbitrate 
the  question  at  issue."  To  which  the  assist- 
ant attorney  general  replied  "that  they  did 
not  arbitrate  matters  in  Michigan,  but  that 
they  were  'fighters.' " 

It  Is  alleged  that  appellants  were  advised 
by  their  attorney  that  the  proper  course  for 
them  to  pursue  would  be  to  label  their 
"Westmoreland"  and  "Triumph"  brands  of 
syrups  aa  nearly  as  possible  in  accordance 
with  the  laws  of  Michigan,  and  in  compli- 
ance with  that  opinion  they  devised  labels 
which  described  the  "Westmoreland"  aa  a 
brand  of  pure  maple  syrup  and  pure  rock- 
candy  syrup,  and  the  "Triumph"  as  a  "deli- 
cious brand"  of  the  same  syrups.  And  it 
fa  alleged  that  both  brands  are  composed 
of  maple  syrup  and  cane  syrup,  "and  no 
other  ingredienta  whatever,''  and  that  rock- 
candy  syrup  is  the  purest  kind  of  cane  syrup, 
and  is  the  only  cane  syrup  used  by  appel- 
lants. 

It  is  alleged  that  appellants  have  shipped 
into  the  state  of  Michigan  said  brands  of 
syrups  labeled  and  branded  as  aforesaid,  and 
that  shortly  after  such  shipment  the  appel- 
lee "assumed  a  hostile  attitude  towards  all 
of  said  syrups,  and  contended  and  persists  in 
contending  that  the  labeling  upon  said  syr- 
ups does  not  comply  with  the  laws  of  the 
state,  and  that  he  and  his  inspectors  "at 
once  commenced  a  systematic  crusade" 
against  the  sale  of  the  syrups;  and  appel- 
lants are  informed  that  appellee  contends  that 
"the  word  'maple  syrup'  should  not  appear 
on  any  of  the  said  labels  in  any  manner  or 
form  whatever,  even  though  said  syrups  ac- 
tually contained  a  representative  proportion 
of  pure  maple  syrup."  The  bill  contain* 
the  following  paragraph: 
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"Your  orators  further  represent  that  they 
an  Informed  and  believe  that  the  laid 
ernea.de,  waged  against  their  said  brand* 
of  syrup  by  the  said  Arthur  C.  Bird  and 
hie  inspectors  is  not  in  good  faith,  but 
that  the  same  ia  actuated  by  malice  and  ill 
will  on  the  part  of  said  Arthur  C.  Bird  to- 
wards your  orators,  growing  out  of  the  con- 
ference  between  your  orators'  said  attorney 
8  and  the  aaid  Arthur  C.  Bird,  hereinbefore 

*  referred  to, .and  that  the  activity  of  said 
Arthur  C  Bird  to  prevent  the  sale  of  said 
brands  of  syrups  is  caused  by  the  malicious 
desire  on  the  part  of  Arthur  C.  Bird  to  ruin 
your  orator's  business  in  the  state  of  Michi- 

It  is  further  alleged  that  "the  crusade 
against  said  brands  of  syrups"  is  conducted 
by  appellee  and  bis  food  inspectors,  acting 
under  bis  direction,  by  visiting  all  grocers, 
merchants,  and  dealers  in  the  syrups,  and 
informing  them  that  by  selling  said  syrups 
they  would  subject  themselves  to  criminal 
prosecution.  And  that  it  has  been  the  cus- 
tom and  practice  of  appellees  since  the 
shipment  of  the  syrups  to  the  state  to  write 
numerous  letters  to  dealers  in  the  state, 
warning  them  that  the  syrups  were  illegally 
labeled,  and  directing  them  to  return  all 
such  syrups  to  appellants,  and  directing  such 
dealers  to  make  prompt  reply  "as  to  what 
course  they  had  pursued  in  relation  to  said 
syrups,"  and  what  action  they  had  taken  to 
return  the  same. 

It  is  also  alleged  that  the  food  inspectors, 
under  the  direction  of  appellee,  forcibly  re- 
moved appellants'  brands  of  syrups  from  the 
shelves  of  dealers,  against  the  consent  of  said 
dealers.  And  "that  In  no  ease,  so  far  as 
your  orators  are  informed  and  believe,  was 
any  sample  taken  of  such  syrups  so  taken 
from  the  shelves  as  aforesaid,  nor  were  the 
said  syrups  sealed  as  required  by  the  stat- 
utes of  the  state  of  Michigan,  nor  were  any 
prosecutions  ever  commenced  against  said 
grocers  or  dealers,  although  ample  time  has 
elapsed  sines  the  acts  complained  of  as  afore- 
said." 

The  bill  sets  forth  the  efforts  of  appellants 
to  have  appellee  commence  prosecution 
agains  their  agents  and  jobbers  and  against 
grocers  and  dealers  handling  their  syrups, 
so  that  they  might  have  an  opportunity  of 
defending  the  legality  of  their  syrups  "in 
the  proper  courts  of  the  state  of  Michigan, 
and  in  a  proper  manner."  These  efforts,  it 
is  alleged,  have  failed;  and  it  is  further  al- 
leged that,  in  all  the  acts  and  doings  of  the 
appellee,  complained  of,  he  was  and  is  acting 
as  a  private  citizen  of  the  state,  but  "under 
e  cover  of  his  said  office  of  dairy  and  food  com- 
«  missioner."    That  his  powers  and  duties  as 

•  suehrffficer  are  clearly  defined  in  the  statutes 
to  which  reference  Is  made. 


The  intimidating  effect  of  the  acts  of  ap- 
pellee upon  the  dealers  in  the  syrup*  is  set 
out,  and  the  detriment  resulting  therefrom 
to  appellants  detailed. 

It  is  manifest  from  this  summary  of  the 
allegations  of  the  bill  that  this  is  not  a  suit 
against  the  state.  Cunningham  v.  Macon  & 
B.  R.  Co.  109  U.  S.  446,  27  L.  ed.  992,  3 
Sup.  Ct  Rep.  292,  609;  Pratt  Food  Co.  v. 
Bird,  148  Mich.  631,  112  N.  W.  701.  It  is 
not  a  suit,  as  was  Arbuckle  v.  Blackburn, 
supra,  to  restrain  a  criminal  prosecution. 
Indeed,  the  bill  alleges  that  a  criminal 
prosecution  was  invited  by  appellants  and 
refused  by  appellee,  and  refused,  it  Is  al- 
leged, to  serve  the  purpose  of  what  the  bill 
denominates  a  "crusade"  against  the  syrups 
of  appellants,  and  in  dereliction  of  duties  en- 
joined by  the  statutes  of  the  state. 

Decree  reversed  and  the  case  remanded 
for  further  proceedings. 

Mr.  Justice  Harlan  concurs  In  the  decree. 


(aio  U,  8.  ii) 
ST.  PAUL,  MINNEAPOLIS,  k  MANITOBA. 
RAILWAY  COMPANY,  Plff.  in  Err, 

JOHN  R.  DONOHTJE. 


to  either  surveyed  or  unsurveyed  li 
complies  with  the  legal  regulations,  may, 
when  he  enters  the  land,  embrace  in  his 
claim  land  in  contiguous  quarter  sections, 
if  he  does  not  exceed  the  quantity  allowed  by 
law,  and  provided  that  his  improvements  are 
upon  some  portion  of  the  tract,  and  that 
he  does  such  acts  as  put  the  publie  upon 
notice  of  the  extent  of  his  claim. 
Public  lands  —  homestead  entry  —  ef- 
fect of  relinquishment.  ' 
8.  The  relinquishment  of  a  homestead  en- 
try after  final  decision  of  the  Secretary  of 
the  Interior  in  favor  of  the  entryman  in  a 


lands  does  not  inure  to  the  benefit  of  the 
railway  company,  in  view  of  the  provision 
of  the  act  of  August  S,  1892  (27  Stat,  at 
L.  8S0,  chap.  382),  confining  such  selection 
to  lands  not  mineral  and  not  reserved,  "and 
to  which  no  adverse  right  or  claim  shall 
have  attached  or  have  (Men  initiated,"  and 
such  land,  by  the  express  provisions  of  the 
act  of  May  14,  1880  (21  Stat,  at  L.  141, 
chap.  89,  U.  S.  Comp.  Stat.  1901,  p.  1393), 
is  open  to  settlement  and  entry.* 

[No.  440.] 

Submitted  January  10,  1908.    Decided  May 

4,    1908. 
L  Dl*.  voL   tt.  Public  Lands,  |  MA 
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IN  ERKOR  to  tie  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  Itasca  County,  in  that 
state,  holding  a  railway  company  liable  a* 
trustee  for  an  entryman  under  the  timber 
and  stone  act.     Affirmed. 

See  same  cue  below,  101  Minn.  239,  112 
N.  W.  413. 

The  facta  are  stated  in  the  opinion. 

Mr.  Thomas  R.  Benton  for  plaintiff  in 
error. 

Mr.  John  K.  Donohue,  in  propria  jiw 
tona,  for  defendant  in  error. 

*  *  Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

■g      Jerry  Hickey,  having  the  legal  qualiflca- 

*  tions,  in  March,  1893, 'settled  upon  unaur- 
reyed  public  land  of  the  United  States,  sit- 
uated fn  the  Duluth  land  district,  Minneso- 
ta. The  land  waa  within  the  territory  in 
which  plaintiff  in  error,  hereafter  called  the 
railway  company,  was  entitled  to  make  in- 
demnity selections.  This  right,  however, 
was  limited  to  land  as  to  which,  at  the  time, 
"no  right  or  claim  had  attached  or  been 
initiated"  in  favor  of  another.  Act  of  Au- 
gust 5,  1892  {27  Stat,  at  L.  390,  chap.  382). 
In  the  land  office  of  the  district  aforesaid, 
two  years  and  eight  months  after  the  settle- 
ment by  Hickey,  that  is,  in  December,  1895, 
the  railway  company  made  indemnity  se- 
lections, embracing  not  only  the  land  upon 
which  Hickey  had  built  his  residence,  but 
all  the  unsurveyed  land  contiguous  thereto, 
which,  under  any  contingency,  could  have 
been  acquired  by  Hickey  in  virtue  of  his 
settlement.  Seven  months  after — on  July 
22,  1896 — the  official  plat  or  survey  of  thi 
township  in  which  the  lands  were  situated 
was  filed.  On  that  day  Hickey  made  appli- 
cation to  enter  the  tract,  under  the  home- 
stead laws.  This  application  embraced  five 
contiguous  lots,  located,  however,  in  differ- 
ent quarter  sections;  vie.,  one  lot  (No.  12) 
fn  section  3,  and  four  lots  (Nos.  9,  10,  14, 
and  15)  in  section  4.  The  whole  five  lota 
contained  in  all  about  160  acres,  because 
lota  14  and  15  were  fractional.  The  im- 
provements made  by  Hickey  were  on  lot  IB. 

On  the  day  Hickey  filed  his  application 
the  railway  company  presented  a  supple- 
mentary list  of  its  selections,  conforming 
them  to  the  survey  of  the  township.  Be- 
cause of  the  conflict  between  the  claim  of 
Hickey  and  that  of  the  railway  company,  a 
contest  ensued.  It  Is  unnecessary  to  recite 
the  vicissitudes  of  the  controversy,  the  death 
of  Hickey  pending  the  contest,  the  substitu- 
tion of  bia  mother  as  his  sole  heir,  and  the 
proceedings  by  which  the  claim  of  the  rail- 
way company  came  to  be  limited  to  the  lots 
outside  of  the  fractional  quarter  section  an 


which  the  improvements  of  Hickey  had  been 
made.  Suffice  it  to  say  that  ultimately  the 
Secretary  of  the  Interior  decided  in  favor  of 
the  Hickey  claim.  It  was  held  that  the  effect 
of  the  settlement  was  to  initiate  a  home-a 
stead  right  as  to  all  tbVland  claimed  in  the? 
application  to  enter,  and  therefore,  under 
the  terms  of  its  grant,  the  railway  com- 
pany was  precluded  from  making  a  selection 
of  the  lands  in  dispute.  In  reaching  this 
conclusion  the  Secretary  found  as  a  fact 
that,  in  making  his  homestead  settlement, 
Hickey  had  plainly  manifested  bis  intention 
to  embrace  within  his  homestead  the  land 
which  he  subsequently  sought  to  enter,  in 
such  manner  as  to  cause  it  to  be  well  known 
to  all  in  the  community,  as  early  as  1893, 
the  year  of  the  settlement,  what  were  the 
boundaries  of  the  tract  for  which  he  in- 
tended to  obtain  a  patent.  32  Land  Dec.  8. 
In  consequence  of  this  final  decision  the 
mother  of  Hickey  mads  a  homestead  entry 
for  the  five  lots.  Subsequently,  in  the  Case 
lake  land  district,  Minnesota,  to  which  the 
land  had  been  transferred,  the  mother  of 
Hickey  filed  in  the  local  land  office  a  re- 
linquishment of  her  claim  to  the  entire  tract. 
Simultaneously,  Donohue,  the  defendant  in 
error,  filed  an  application  to  enter  the  land 
under  the  timber  and  stone  act,  and  his 
claim  was  allowed.  The  railway  company, 
however,  contested  as  to  the  lots  other  than 
14  and  15  in  section  4,  on  the  ground  that 
the  effect  of  the  relinquishment  by  the  heir 
of  Hickey  was  to  cause  the  selections  which 
had  formerly  been  rejected  to  become  opera- 
tive as  against  the  entry  of  Donohue  as  to 
the  land  outside  of  the  quarter  section  on 
which  the  improvements  of  Hickey  had  been 
constructed.  The  contest  thus  created  was 
finally  decided  by  the  Secretary  of  the  Interi- 
or in  favor  of  the  railway  company,  and  a 
patent  Issued  to  It  for  the  lots  in  dispute. 
This  proceeding  waa  then  commenced  in  the 
courts  of  Minnesota  by  Donohue  to  hold 
the  railway  company  liable  as  his  trustee, 
upon  the  ground  of  error  in  law  committed 
by  the  Secretary  of  the  Interior  in  refusing 
to  sustain  his  entry.  The  court  below  de- 
cided in  favor  of  Donohue.  101  Minn.  239, 
112  N.  W.  413.  Upon  this  writ  of  error  the 
correctness  of  its  action  is  the  question  for 
decision. 

The  errors  assigned  and  the  arguments  at 
bar  rest  upon  two  contentions:  First  That 
the  original  decision  of  the  Secretary  of  the 
Interior  in  favor  of  the  Hickey  homestead  en-*j 
try  wat*wrong  as  a  matter  of  law,  because* 
Hickey,  by  his  settlement,  had  power  to  ini- 
tiate a  claim  to  land  only  In  the  fractional 
quarter  section  within  which  his  improve- 
ments had  been  placed,  and,  therefore,  that 
all  the  other  lands  outside  of  such  quarter 
section,  although  embraced  in  the  applica- 
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tion  for  entry,  were  subject  to  selection  by 
the  railway  company,  because  unappropriat- 
ed public  land  of  the  United  States,  against 
which  no  claim  had  been  initiated.  Second. 
Because  even  if  the  decision  of  the  Land 
Department  in  favor  of  the  Hickey  appli- 
cation was  not  erroneous  as  a  matter  of  law, 
the  court  below  erred  in  not  giving  effect  to 
the  ruling  of  the  Department  In  favor  of 
the  railroad  company  and  against  the  Dona- 
hue entry. 

To  dispose  of  the  first  contention  requires 
as  to  take  Into  view  the  legislation  concei 
lag  the  right  to  acquire  public  lands  by  pi 
emptors  and  homesteaders. 

The  act  of  September  4,  1841  (5  Stat,  at 
L.  465,  chap.  16),  together  with  the  supple- 
mental act  of  March  3,  1843  (0  Stat,  at  L. 
619,  chap.  80),  superseded  all  earlier  stat- 
utes, and  were  the  basis  of  the  pre-empti< 
raws  in  force  on  the  repeal  of  those  laws  in 
1891.  The  act  of  September  4,  1841,  was  en- 
titled "An  act  to  Appropriate  the  Proceeds 
of  the  Sales  of  the  Public  Lands,  and  to 
Grant  Pre-emption  Rights;"  and  S[  10  to 
10  dealt  with  the  subject  of  pre-empti 
By  1  10  it  was  provided  that  one  who 
possessed  certain  qualifications  and  made 
settlement  in  person  upon  surveyed  publ 
lands  subject  to  be  so  settled,  and  who 
should  inhabit  and  improve  the  same, 
who  had  or  should  erect  a  dwelling  thereon, 
might  enter  with  the  register  of  the  land 
office  for  the  district  In  which  such  land 
might  lie,  "by  legal  subdivisions,  any  num- 
ber of  acres,  not  exceeding  one  hundred  and 
sixty,  or  a  quarter  section  of  land,  to  in- 
clude the  residence  of  such  claimant,  upon 
paying  to  the  United  States  the  minimum 
price  of-sucb  land.  .  .  ."  This  provision 
of  the  statute  of  1841  was  substantially  re- 
enacted  in  {  2259  of  the  Revised  Statutes. 
Under  the  law  of  1841,  claims  to  public  land 
might  be  initiated,  prior  to  record  notice, 
by  settlement  upon  surveyed  land  subject  to 
tr,  private  entry,  thirty  days  being  allowed  the 
V  settler  within  which  to*flle  his  declaratory 
statement  with  the  register  of  the  proper 
district.    Act  Sept.  «,  1S41   (chap.  IS,  5  15, 

5  Stat,  at  L.  467,  Rev.  Stat.  S  2264].  Sub- 
sequently, where  the  land  settled  upon  had 
not  been  proclaimed  for  sale,  the  settler  was 
allowed  three  months  in  which  to  file  his 
claim.    Act  March  3,  1S43  (chap.  80,  !  0, 

6  Stat,  at  L.  020,  Rev.  Stat.  2265). 

It  was  not,  however,  until  1862,  that  pre- 
emptions were  allowed,  under  proper  re- 
strictions, on  the  unsurveyed  public  lands 
generally.  Act  of  May  30,  1862  ( 12  Stat  at 
L.  410,  chap.  80).  By  I  7  of  that  act  the 
settler  on  unsurveyed  lands  was  not  required 
to  make  his  declaratory  statement  until 
three  months  from  the  date  of  the  receipt 
at  the  district  land  office  of  the  approved 


plat  of  the  township  embracing  his  pre- 
emption settlement. 

Prom  the  beginning  the  Land  Department 
has  construed  the  pre-emption  laws  as  con- 
ferring an  alternative  right  either  to  select 
a  regular  quarter  section  of  160  acres  or  the 
same  quantity  of  land  embraced  in  two  or 
more  contiguous  legal  subdivisions,  although 
in  different  quarter  sections.  See  circular 
of  September  15,  1841  (1  Lester,  Land  Laws, 
p.  302).  The  practice  of  the  Land  Office  is 
illustrated  in  a  case  passed  upon  by  the 
Attorney  General  In  1871.  Re  Shaw,  Copp, 
Land  Laws,  p.  309.  One  Shaw  filed  a  declar- 
atory statement  embracing  tracts  situated 
not  atone  in  different  quarter  sections,  but 
in  different  townships,  and  aggregating 
more  than  195  acres.  From  a  ruling  of  the 
Commissioner  requiring  the  pre-emptor  to 
select  which  of  the  legal  subdivisions  he 
would  omit  from  his  entry  so  as  to  Include 
his  principal  improvements,  preserve  the 
contiguity  of  the  land  remaining,  and  ap- 
proximate to  160  acres,  Shaw  appealed,  and 
the  Secretary  of  the  Interior  requested  the 
advice  of  the  Attorney  General.  In  recom- 
mending that  the  decision  of  the  Commis- 
sioner be  affirmed,  after  calling  attention  to 
the  fact  that  the  technical  quarter  section, 
through  the  unavoidable  inaccuracy  of  sur- 
veys in  adjusting  meridians,  etc.,  often  ex- 
ceeded or  fell  below  160  acres,  It  was  said: 

"The  pre-emption  settler  has  the  right, 
under  the  act  of  1841,  to  enter  either  100  § 
acres  in  legal  subdivisions*  lying  contiguous  * 
to  each  other  without  reference  to  the  quar- 
ter-section lines,  or  he  has  the  right  to  en- 
ter a  quarter  section  as  such,  in  which  case 
he  can  take  the  amount  of  land  contained 
therein  as  shown  by  the  official  survey.  In 
entering  a  'quarter  section,'  he  cannot,  of 
course,  depart  from  the  ascertained  lines, 
but  must  take  160  acres  or  less,  as  the  case 
may  be. 

"In  the  case  under  consideration,  Shaw 
claims  by  legal  subdivision,  but  not  accord- 
ing toj  the  lines  of  a  quarter  section.  Part 
of  the  land  is  In  one  township,  in  sec.  2,  and 
part  in  another  township,  in  sec.  35.  He 
should  be  allowed  to  enter  any  number  of 
the  legal  subdivisions  contiguous  to  each 
other  and  including  his  dwelling  so  that  the 
whole  shall  not  in  amount  exceed  160  acres, 
but  he  cannot,  under  the  act,  take  mors 
than  that  amount,  because  the  land  claimed 
does  not  constitute  what  is  legally  known 
as  a  'quarter  section.' " 

On  May  15,  1874,  the  right  of  a  qualified 
pre-emptor  to  locate  a  pre-emption  claim 
upon  land  lying  in  two  adjoining  township* 
was  expressly  recognized  in  Re  Mcllenry, 
Copp,  Land  Laws,  205.  And  these  princi- 
ples,  as   will    hereafter   be    seen,    governed 
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equally  u  to  settlements  on  unsurveyed  as 
on  surveyed  land. 

The  homestead  law  was  enacted  on  May 
20,  1862.  12  Stat  at  L.  392,  chap.  76.  By 
that  act,  differing  from  the  pre-emption  law, 
the  right*  of  the  settler  only  attached  to  the 
land  from  the  date  of  the  entry  in  the  prop- 
er land  office.  Mnddox  v.  Burnhaw,  IBS 
U.  S.  644,  046,  39  L,  ad.  827,  IS  Sup.  Ct. 
Rep.  448.  The  text  of  that  act,  afterwards 
embodied  in  Rev.  Stat  li  2289  et  teq.  (U.  S. 
Comp.  Stat  1901,  p.  1388),  makes  it  ob- 
vious that  it  was  contemplated  that,  as 
under  the  settled  rule  applied  in  the  en- 
forcement of  the  pre-emption  lavra,  the  home- 
steader was  not  to  be  confined  to  a  particu- 
lar regular  quarter-section  tract  in  order 
that  he  might  receive  160  acres,  but  was 
authorized  to  make  up  the  allotted  quanti- 
ty by  joining  contiguous  legal  subdivisions. 

This  is  further  Illustrated  by  the  text 
of  g  2306,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  1416),  which  provides  that  every 
person  entitled  to  enter  a  soldier's  and  sail- 
*  or's  homestead,  who  had  previouely  entered, 
*'  under  the*ho  me  stead  laws,  a  quantity  of  land 
lees  than  160  acres,  was  authorized  "to  en- 
ter so  much  land  as,  when  added  to  the 
quantity  previously  entered,  should  not  ex- 
ceed 160  acres." 

It  was  not  until  May  14,  1880  (cbap.  89, 
21  Stat  at  L.  141,  U.  S.  Comp.  Stat  1901, 
p.  13S3),  that  a  homestead  entry  was  per- 
mitted to  be  made  upon  unsurveyed  public 
land.  The  statute  which  operated  this  im- 
portant change  moreover  modified  the  home- 
stead law  in  an  important  particular.  Thus, 
for  the  first  time,  both  as  to  the  surveyed 
and  unsurveyed  public  lands,  the  right  of 
the  homestead  settler  was  allowed  to  be  in- 
itiated by  and  to  arise  from  the  act  of  set- 
tlement And  not  from  the  record  of  the 
claim  made  in  the  Land  Office.  These  re- 
sults arose  from  f  3  of  the  act  reading  as 
follows: 

"Sec.  3.  That  any  settler  who  bsa  settled, 
or  who  shall  hereafter  settle,  on  any  of  the 
public  lands  of  the  United  States,  whether 
surveyed  or  unsurveyed,  with  the  intention 
of  claiming  the  same  under  the  homestead 
laws,  shall  be  allowed  the  same  time  to  file 
his  homestead  application  and  perfect  his 
original  entry  in  the  United  States  Land 
Office  as  is  now  allowed  to  settlers  under 
the  pre-emption  lawa  to  put  their  claims  on 
record;  and  his  right  shall  relate  back  to 
the  date  of  settlement  the  same  a*  If  he  set- 
tl-;l  under  the  pre-emption  laws." 

See  Maddox  v.  Buraham,  supra. 

It  cannot  be  doubted  that,  at  the  incep- 
tion, the  Land  Office  considered  that,  under 
the  homestead  law,  a  settler  was  entitled  to 
take  hia  160  acres  not  alone  from  a  regular 
quarter  section,  but  to  make  up,  as  was  the 


case  under  the  pre-emption  law,  the  quan- 
tity allowed  by  law,  by  taking  adjoining 
and  contiguous  legal  subdivisions;  and  that 
such  has  continued  to  be  the  rule  by  which 
the  statute  has  been  enforced  to  this  time, 
both  ss  respects  settlements  upon  unsurveyed 
as  well  as  surveyed  lands.  Bee  circular 
October  30,  1862  (2  Lester,  Land  Laws,  p. 
248 )  ;  departmental  instructions  as  to  en- 
tries on  public  lands,  contained  in  bound 
volumes  published  In  1890  and  1904;  circu- 
lar August  i,  1906,  36  Land  Dec.  pp.  187 
to  200.  h 

*  Both  under  the  pre-emption  law  and  under? 
the  homestead  law,  after  the  act  of  1880,  the 
righto  of  the  settler  were  initiated  by  set- 
tlement In  general  terms  it  may  be  said 
that  the  pre-emption  laws  [Rev.  Stat  II 
2257  to  2288,  U.  8.  Comp.  Stat  1901,  pp. 
1381-1386),  as  a  condition  to  an  entry  of 
public  lands,  merely  required  that  the  ap- 
propriation should  have  been  for  the  ex- 
clusive use  of  the  settler,  that  be  should 
erect  a  dwelling  house  on  the  land,  reside 
upon  the  tract  and  improve  the  same.  By 
the  homestead  law,  residence  upon  and  cul- 
tivation of  the  bind  was  required.  Under 
neither  law  was  there  a  specific  require- 
ment as  to  when  the  Improvement  of  the 
land  should  be  commenced  or  as  to  the  na- 
ture and  extent  of  such  improvement,  nor 
was  there  any  requirement  that  the  land 
selected  should  be  inclosed. 

As,  under  both  the  pre-emption  and  home- 
stead laws,  whether  the  settlement  was  made 
upon  surveyed  or  unsurveyed  land,  the  law 
did  not  make  it  necessary  to  file  or  record  a 
claim  in  respect  to  the  land  until  a  consider- 
able period  of  time  had  elapsed  after  the  in- 
itiation of  the  right  by  settlement,  it  neces- 
sarily came  to  pass  that  controversies  arose 
from  rights  asserted  by  others  to  land  upon 
which  a  settlement  had  been  made,  but  as 
to  which  no  exact  specification  appeared  up- 
on the  records  of  the  Land  Otfice  of  the  loca- 
tion and  extent  of  the  land  claimed.  In  the 
administration  of  the  land  laws,  in  the  en- 
deavor to  protect  the  rights  of  third  par- 
ties acting  In  good  faith,  and,  at  the  same 
time,  to  give  effect  to  the  rights  arising 
from  a  settlement  and  the  relation  back  of 
the  claim  when  filed  to  its  initiation  by  set- 
tlement the  decisions  of  the  Land  Office, 
while  consistent  in  the  interpretation  of  the 
statutes,  perhaps  present,  from  the  nature  of 
the  subject  some  lock  of  precision  in  the 
appreciation  of  the  facta  involved  in  par- 
ticular cases.  It  is  certain,  however,  that 
viewing  comprehensively  the  rulings  of  the 
Land  Department,  the  subject  has  been  con- 
sidered in  two  aspects, — first,  the  sufficiency 
of  acts  done  by  a  settler  upon  or  after  ini- 
tiating a  claim  to  give  notice  of  the  extent 
of  his  claim  to  another  settler;  and,  second. 
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the  sufficiency  of  like  nets  to  entitle  to  a 
patent  for  the  land  as  agaiimt  the  gowm- 
ment.  In  both*the  classes  It  Is  undoubted 
that  the  administrative  rule  has  been,  aa  to 
surveyed  and  unsurveyed  lands,  that  the  no- 
tice effected  solely  by  improvements  upon 
the  land  is  confined  to  land  within  the  par- 
ticular quarter  section  on  which  the  im- 
provements are  situated.  Re  Hall,  E  Land 
Dec  141.  And  this  ruling  was  predicated 
upon  the  assumed  import  of  the  decision  in 
Quinby  t.  Conlan,  104  U.  S.  420,  26  L.  ed. 
BOO. 

In  the  first  class  of  cases,  however,  that 
Is,  in  contests  between  settlers,  where  the 
claim  of  the  first  settler  embraced  not  only 
land  within  the  legal  subdivision  on  which 
the  improvements  had  been  placed,  but  con- 
tiguous land  lying  in  another  quarter  sec- 
tion, the  ruling  has  ever  been  that  any 
conduct  of  the  first  settler  adequate  to  con- 
vey actual  or  constructive  notice  to  a  sub- 
sequent settler  that  the  claim  had  been  ini- 
tiated not  only  to  the  land  upon  which  the 
improvements  were  situated,  but  aa  to  con- 
tiguous land,  even  though  in  another  quar- 
ter section,  sufficed  to  preserve  the  rights  of 
the  first  settler.  The  scope  of  the  rulings  on 
this  subject  Is  illustrated  by  a  decision  of 
the  Secretary  of  the  Interior  made  in  1893, 
In  Sweet  v.  Doyle,  IT  Land  Dec  1ST.  In 
that  case  the  Secretary  maintained  the 
homestead  right  of  Sweet  to  land  lying  in 
different  sections.  In  doing  so,  reviewing 
previous  decisions,  attention  was  called  to 
the  fact  that  it  bad  been  ruled  that  the 
original  settler  might  defeat  an  attempted 
settlement  by  another  before  the  time  when 
record  notice  was  required,  in  any  of  the 
following  modes :  1 ,  as  to  a  technical  quarter 
section,  by  the  settlement  upon  and  pla- 
cing of  improvements  thereon;  2,  as  to  all 
of  a  tract,  although  lying  in  different  quar- 
ter sections,  by  improvements  on  each  sub- 
division of  the  land  outside  of  the  quarter 
section  on  which  he  had  settled)  3,  by  actu- 
al notice  to  an  intruder  of  the  extent  of  the 
settlement  claim.  Two  cases  decided  in  1887 
<  Brown  v.  Central  P.  E.  Co.  6  Land  Dee. 
151,  and  Union  P.  R.  Co.  v.  Simmons,  6 
Land  Dec.  172)  illustrate  the  recognition  by 
the  Land  Department  of  a  right  In  a  quali- 
fied pre-emptor  to  settle  upon  unsurveyed 
land,  although  lying  in  more  than  one  quar- 
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essential  to  Initiate  and  preserve  a  claim 
to  land  as  against  the  government,  the  rul- 
ings of  the  Land  Department  have  been 
liberal  towards  the  settler,  and  his  good 
faith  and  honest  purpose  to  comply  with  the 
demands  of  the  statute  bare  primarily  been 
considered,  thus  carrying  out  the  injunction 
of  this  court  in  Tarpey  ».  Madsen,  178  U. 


S.  220,  44  L.  ed.  1044,  20  Sop.  Ct  Bep.  349, 
and  cases  there  cited,  to  the  effect  that  re- 
gard should  be  had,  in  passing  on  the  rights 
of  settlers,  to  the  fact  that  "the  law  deal* 
tenderly  with  one  who,  in  good  faith,  goes 
upon  the  public  lands  with  the  view  of  mak- 
ing a  home  thereon."  The  general  course  of 
the  Land  Department  on  the  subject  is 
illustrated  by  two  decisions, — Findley  v. 
Ford,  11  Land.  Dec  173,  and  Holman  v. 
Hickerson,  17  Land.  Dec.  200. 

As  a  result  of  this  review  of  the  legisla- 
tion concerning  pre-emptions  and  home- 
steads, and  of  the  settled  interpretation  con- 
tinuously given  to  the  same,  we  think  there 
is  no  merit  in  the  proposition  that  a  home- 
steader who  initiates  a  right  as  to  either 
surveyed  or  unsurveyed  land,  and  complies 
with  the  legal  regulations,  may  not,  when  he 
enters  the  land,  embrace  in  hie  claim  land 
in  contiguous  quarter  sections,  If  he  does  not 
exceed  the  quantity  allowed  by  law,  and 
provided  that  his  improvements  are  upon 
some  portion  of  the  tract,  and  that  be  does 
such  acts  as  put  the  public  upon  notice  of 
the  extent  of  Us  claim. 

Conclusive  as  is  the  text  of  the  statutes 
and  the  long-continued  administrative  con- 
struction which  has  enforced  them,  it  is  nev- 
ertheless insisted  that  a  contrary  rule  must 
be  applied  because  of  the  decision  in  Fergu- 
son v.  McLaughlin,  98  U.  S.  174,  24  L.  ed. 
624.  That  case  concerned  a  special  act  ap- 
plicable alone  to  California,  giving  a  right 
to  pre-empt  unsurveyed  lands,  and  the  spe- 
cial act  governed  the  rights  of  the  settler 
by  the  general  rules  controlling  under  the 
pre-emption  law  of  i841.  which,  it  b  in- 
sisted, by  the  act  of  1880  is  made  determina- 
tive of  the  right  of  a  homesteader  in  respect 
to  a  settlement  on  unsurveyed  land.  The  ar- 
gument rests  upon  a  misconception  of  the* 
effect*  of  the  decision  in  the  cited  case,  or,* 
in  any  event,  assumes  that  expressions  found 
in  the  opinion  must  be  now  held  to  govern  a 
question  not  arising  on  the  record  In  that 

Without  going  into  great  detail,  the  ma- 
terial facts  of  the  case,  as  shown  by  the  file 
record  and  the  statement  of  facts  contained 
in  the  opinion,  were  these:  Two  persons 
settled  on  two  distinct  and  separate,  but  con- 
tiguous, parcels  of  unsurveyed  public  land. 
Ferguson  bought  the  rights  of  both  these 
parties.  On  one  of  the  tracts  there  was  a 
dwelling  and  other  valuable  improvements, 
and  Ferguson  resided  on  that  tract  and  cul- 
tivated and  pastured  both  tracts.  In  March, 
1866,  by  virtue  of  an  act  of  the  legislature 
of  California,  extending  the  limits  of  the 
town  of  Santa  Clara,  the  parcel  upon  which 
was  situated  the  residence  of  Ferguson,  the 
possessory  right  to  which  had  been  acquired 
by  him,  came  to  be  included  within  the  lim- 
its of  the  town  of  Santa  Clara.    By  a  plat  of 
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the  United  State*  miq,  filed  on  Maj  19, 
1888,  it  iu  shown  that  the  tract,  the  posses- 
sory right  to  which  had  been  acquired  by 
Ferguson,  and  which  was  ontaide  of  the  cor- 
poration limits  of  the  town  referred  to,  lay 
In  township  S.  Thereafter  Ferguson  filed  bis 
declaratory  statement,  claiming  the  right  to 
enter  this  parcel  under  the  pre-emption 
laws.  Subsequently,  In  October,  1866,  the 
United  States  plat  of  survey  of  township  T, 
which  embraced  the  town  of  Santa  Clara, 
and  therefore  the  residence  tract  of  Fergu- 
son, was  filed.  Ferguson  then  sought  to 
amend  his  former  declaratory  statement  so 
as  to  embrace  the  parcel  of  land  situated 
in  the  town  of  Santa  Clara,  in  township  7, 
upon  which  his  residence  and  other  improve- 
ments stood.  The  register  and  receiver, 
however,  refused  to  allow  this  to  be  done, 
and  required  Ferguson  to  make  a  separate 
declaratory  statement  for  that  parcel.  Sub- 
sequently, in  virtue  of  a  provision  of  an  act 
of  Congress,  Ferguson,  as  the  possessor  of 
the  lot  and  improvements  referred  to  as  situ- 
ated in  township  7,  became  the  owner  of 
that  parcel  by  deed  from  the  town.  A  con- 
test ensued  in  the  land  office  between  Fergu- 
son and  a  railway  company  claiming  by 
b  statutory  grant,  which  contest  related  sole- 
■  '  ty  to  a  portion  *of  the  land  in  township  fl, 
and  upon  which  he  filed  his  first  declaratory 
statement.  No  controversy  was  had  as  to 
the  land  included  In  the  second  declaratory 
statement,  which  related  to  the  land  in  the 
town  of  Santa  Clara,  because  Ferguson  had 
acquired  that  land  from  the  town,  In  con- 
formity to  the  act  of  Congress.  The  local 
land  officers  decided  that  Ferguson  fas  not 
entitled  to  the  land  in  township  fl,  which  he 
claimed  as  a  pre-emptor,  "upon  the  sole  and 
exclusive  ground"  that  his  dwelling  was  not 
upon  the  land  so  claimed.  This  action  was 
affirmed  by  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Interi- 
or, it  being  further  found  that,  by  reason 
of  sales  of  portions  of  the  land  after  filing, 
Ferguson  could  not  be  regarded  as  a  bona 
fide  settler.  A  patent  issued  to  the  railway 
oompany  for  the  land  which  it  claimed,  and 
a  transferee  of  the  company  brought  eject- 
ment against  Ferguson  in  a  state  court  of 
California  to  obtain  possession  of  the  land, 
and  Ferguson,  under  the  practice  in  Califor- 
nia, by  way  of  cross  complaint,  challenged 
the  legal  correctness  of  the  ruling  of  the 
Land  Department,  and  asserted  that  the  rail- 
road and  its  transferee  held  the  land  as  his 
trustee.  The  trial  court,  as  did  the  supreme 
court  of  California,  sustained  the  correctness 
of  the  ruling  of  the  Land  Department,  and 
the  ease  came  to  this  court.  Here  the  action 
of  the  court  below  was  affirmed,  the  court,  in 
its  opinion,  declaring  that  the  ruling  of  the 
Land   Department,   rejecting  the  claim   be- 


cause the  residence  of  Ferguson  was  not 
on  any  part  of  the  congressional  subdivision 
"to  which  the  land  belonged,''  was  not  only 
correct,  but  was  also  an  expression  of  the 
well-established  rule  of  the  Land  Depart- 
ment. True  it  is  that,  in  the  course  of  the 
opinion,  expressions  were  used  which  permit 
of  the  construction  that  it  was  intended  to  be 
decided  that  a  homestead  settler  could  only 
acquire  land  within  a  regular  quarter  sec- 
tion, on  which  must  be  bis  improvements. 
But  the  decision  must  be  confined  to  the 
question  before  the  court,  which  was  the 
right  of  a  settler  to  claim  a  tract  of  160 
acres  of  land  under  the  homestead  law,  when, 
on  no  part  of  the  land  for  which  the  patent  g 
was  claimed,  had  thsflmprovemente  required  * 
by  the  statute  been  made.  Not  only  the  is- 
sues in  the  ease  make  this  clear,  but  this 
also  results  from  the  statement  of  the  court, 
that  its  conclusion  was  in  accord  with,  and 
was  intended  to  uphold  and  apply,  the  rul- 
ings of  the  Land  Department  from  the  begin- 
ning. This  must  follow,  because,  if  the  lan- 
guage of  the  opinion  relied  upon  in  the  ar- 
gument were  to  be  given  the  meaning  now 
attributed  to  it,  it  would  result  that  the 
opinion,  instead  of  giving  sanction  to  and 
maintaining  the  rulings  of  the  Land  De- 
partment, would  have  overthrown  the  en- 
tire administrative  construction  of  the  act 
enforced  from  the  beginning.  For  whilst 
It  Is  true,  as  has  been  shown,  that  the  Land 
Department  had  always  held  that  there  must 
be  compliance  with  the  statutory  require- 
ments as  to  a  dwelling  and  improvements 
on  the  tract  settled  upon  and  claimed,  those 
rulings  went  pari  passu  with  the  consistent 
and  settled  rule  by  which  a  settler  was  al- 
lowed to  take  the  land  which  he  claimed 
from  different  quarter  sections  if  he  had 
given  adequate  notice  of  the  extent  of  bis 
claim  both  within  and  without  the  legal 
subdivision  in  which  his  Improvements  were 
situated.  And  this  view  of  the  true  meaning 
of  the  decision  in  the  Ferguson  Case,  irre- 
spective of  general  expressions  found  in  the 
opinion,  Is  fortified  by  the  fact  that,  since 
that  case  was  decided,  in  not  one  of  the 
rulings  of  the  Land  Department  has  the  case 
been  referred  to  as  changing  the  settled  rule 
then  prevailing,  and  which  has  been  contin- 
ued without  interruption.  Indeed,  when  the 
settled  construction  of  the  Land  Department 
is  taken  Into  view,  and  the  unbroken  ap- 
plication of  that  rule  by  it  fs  borne  In  mind, 
the  conclusion  necessarily  follows  that  Con- 
gress, in  enacting  the  act  of  1880,  clearly 
must  have  had  in  mind  the  settled  rule  of 
the  Land  Department  which  the  Ferguson 
Case  declared  the  court  affirmed. 

If  we  could  bring  ourselves  to  disregard 
the  settled  administrative  construction  pre- 
vailing for  so  many  yearB,  impliedly,  if  not 
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expressly,  recognised  by  Congress,  and  should 
look  at  the  •object  as  so  original  question. 
It  cannot  be  doubted  that,  even  upon  the 
*■  hypothesis  that  statements  in  the  opinion 
f  In* Ferguson  v.  McLaughlin  justifies  the  as- 
sumption now  baaed  upon  them,  such  as- 
sumption would  cause  the  decision  in  that 
eaae,  if  applied  to  the  issue  here  presented, 
to  be  destructive  of  the  rights  of  settlers  to 
initiate  claims,  both  aa  to  surveyed  and  ur>- 
■tirvsyed  land,  prior  to  the  time  of  making 
formal  application  to  enter  the  land.  This 
Is  said,  because  It  is  apparent  that  the  right 
given  by  the  statute  would  be  destroyed  if 
it  be  that  a  homesteader  who  settles  upon 
surveyed  land,  and  locates  his  resident*  in 
an  eligible  situation  upon  a  quarter-quar- 
ter section,  relying  upon  fertile  land  in 
other  quarter  sections  to  enable  him  to  make 
his  settlement  fruitful,  can,  after  having 
given  public  manifestation  of  his  intention 
as  to  the  boundaries  of  his  claim,  have  all 
the  land,  except  only  the  quarter-quarter 
section  on  which  he  resides,  taken  away 
from  him  by  someone  else  before  the  time 
arrives  when,  by  law,  the  homesteader  Is  re- 
quired to  make  application  to  enter.  And 
the  same  thing  is  more  cogently  true  of  un- 
■urveyed  land.  No  more  apt  illustration 
Of  the  unjust  result  referred  to  could  be 
given  than  is  disclosed  by  this  very  case; 
for,  as  we  have  said,  the  claim  of  Hickey 
embraced,  among  other  land,  two  lots  form- 
ing a  fractional  quarter  section.  This  was 
occasioned  by  the  existence  of  a  body  of 
water  which  controlled  the  survey  and 
caused  the  fractional  quarter  section  con- 
sisting solely  of  the  two  lots  referred  to. 
It  was  upon  this  quarter  section,  bordering 
upon  the  water,  that  Hickey  erected  his 
dwelling.  It  is  apparent  that  the  right 
given  by  statute  would  be  unavailing  if  it 
were  to  be  held  that  Hickey  had  not  the 
legal  power  to  Initiate  any  claim  to  the 
contiguous  land,  thus  confining  him  to  the 
fractional  lots  bounded  by  the  water,  In  effect 
cutting  off  the  only  land  which  could  pos- 
sibly have  made  the  settlement  beneficial, 
although  immediately  on  such  settlement, 
as  found  by  the  Land  Department,  Hickey 
bad  manifested  to  the  whole  community  his 
purpose  to  claim  the  land  which  he  after- 
wards applied  to  enter,  In  order  to  make  up 
his  160  acres. 
Concluding  from  the  foregoing  that  the 
■  land  Department  was  right  in  its  original 
'decision  as  to  the  right  of  Hickey  to 'enter 
the  land  as  a  homestead,  we  are  brought 
to  consider  the  second  proposition ;  that  is, 
whether  the  Department  was  right  in  reject- 
ing the  timber  entry  of  Donohue  and  award- 
ing the  land  to  the  railroad  company.  When 
that  question  is  considered  in  its  ultimate 
mspect  it  will  be  apparent  not  only  that  it 


is  related  to  the  question  of  the  validity  of 
the  settlement  of  Hickey,  but  it  necessarily 
follows  that  the  validity  of  that  settlement 
in  effect  demonstrates  the  error  of  law  com- 
mitted by  the  Department  in  its  ruling  aa 
to  the  Donohue  entry. 

The  decision  of  the  Secretary  of  the  In- 
terior, which  finally  sustained  the  applica- 
tion of  Hickey,  and  directed  that,  upon  the 
completion  of  the  entry,  the  selection  of 
the  railway  company  should  be  canceled, 
was  made  on  February  II,  1903.  Mrs. 
Hickey,  as  the  heir  of  her  son,  completed  the 
entry  in  June  following.  About  a  month 
afterwards,  however,  she  filed  a  written  re- 
linquishment of  the  entry  In  the  local  land 
office,  and  on  the  same  day  Donohue  made  a 
timber  and  stone  application  for  the  land 
and  was  allowed  to  enter  the  same.  On  re- 
port by  the  local  land  office  of  the  relinquish- 
ment of  Mrs.  Hickey,  the  General  Land  Of- 
fice, In  February,  1904,  accepted  the  relin- 
quishment and  canceled  the  homestead  entry. 
At  the  same  time,  however,  the  Commis- 
sioner instructed  the  local  land  officers  as 

"This  releases  from  suspension  the  selec- 
tion by  the  St.  Paul,  Minneapolis,  ft  Mani- 
toba Railway  Company  under  act  of  August 
S,  1892  [27  Stat  at  L.  390,  chap.  382],  of 
lot  12,  sec.  3,  and  Iota  9  and  10,  sec  4,— lota 
11  and  15  not  appearing  to  be  within  the 
company's  original  selection. 

"You  will  inform  Mrs.  Hickey  of  the  above 
action,  and  also  advise  the  company  thereof, 
and  that  thirty  days'  preference  right  will 
be  allowed  it  in  which  to  perfect  its  selec- 
tion of  said  lot  12,  sec.  3,  and  lots  9  and 
10,  sec.  4,  In  accordance  with  its  Dulnth 
list  7  (supplemental  to  list  5)  filed  July  £2, 
1B96." 

In  March,  1904,  the  Commissioner,  writ- 
ing to  the  local  land  officers  in  regard  to  a 
report  by  them  of  the  allowance  of  Dono- 
hue's  timber  culture  entry,  said:  g 

•  "This  entry  should  not  have  been  allowed;* 
the  contest  for  this  land  was  between  the 
railway  company  and  the  heirs  of  Jerry 
Hickey;  but  before  the  final  action  on  the 
case,  and  the  rejection  of  the  company's  ap- 
plication to  select,  the  claim  of  the  heirs 
of  Hickey  was  relinquished  and  their  home- 
stead canceled,  which  left  the  land  subject 
to  the  application  of  the  company. 

"You  will,  therefore,  notify  the  company 
In  accordance  with  instructions  of  February 
18,  allowing  It  thirty  days  from  notice  in 
which  to  perfect  its  selection. 

"The  entry  of  Donohue  will  be  held  sus- 
pended, subject  to  the  action  of  the  com- 
pany; and  should  It  perfect  the  selection, 
the  entry  will  be  held  for  cancelation." 

The  railway  company  perfected  its  selec- 
tion of  the  lands  In  controversy,  and  the  "en- 
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try  of  Donohue  wu  held  for  cancelation,  sub- 
ject to  appeal."  Donohne  appealed;  but.  In 
an  opinion  dated  December  10,  1904,  the  ac- 
tion of  the  Commissioner  wu  approved,  and 
this  decision  was  reaffirmed  In  an  opinion 
dated  March  17,  1S05,  ruling  adversely  upon 
•  motion  to  review.  The  (election  made  by 
the  railway  company  wu  approved  by  the 
Secretary  of  the  Interior,  and  a  patent  was 
Issued  for  the  land. 

The  Secretary  of  the  Interior,  in  ruling 
upon  the  effect  of  the  relinquishment  of 
Mrs.  Hiekey,  and  in  passing  upon  the  claim 
of  Donohne,  proceeded  upon  the  hypothesis 
that  the  controversy  presented  by  the  ap- 
peal of  Donohne  wu  really  a  prolongation 
or  extension  of  the  original  contest,  and 
that  the  relinquishment  of  Mrs.  Hiekey  con- 
stituted an  abandonment  of  the  homestead 
application,  and,  being  made  during  the  con- 
test, conclusively  established  that  the  settle- 
ment of  Hiekey  was  not  made  in  "good 
faith,"  and  that  such  relinquishment  oper- 
ated to  make  the  settlement  of  Hiekey  in- 
efficacious to  initiate  a  claim  to  the  land, 
thereby  validating  the  selection  mads  by  the 
railway  company. 

But  the  assumptions  upon  which  these 
conclusions  were  based  clearly  disregarded 
the  fact  of  the  long  possession  by  Hiekey 
2  and  his  heir  of  the  land  during  the  pendency 
*  of  the'eontest,  and  disregarded  the  previous 
and  final  ruling  of  the  Secretary,  made  in  Feb- 
ruary, 1003,  which  maintained  the  validity 
of  the  settlement  of  Hiekey,  and  decided 
that,  by  such  settlement,  he  had  validly 
initiated  a  claim  to  the  land.  When  this  is 
borne  in  mind  it  is  clear  that  the  ruling 
rejecting  the  Donohue  claim  and  maintaining 
the  selection  of  the  railway  company  was 
erroneous  as  a  matter  of  law,  since,  by  the 
terms  of  the  act  of  August  5,  1862  (27  Stat. 
at  L.  300,  chap.  382),  the  railway  company 
was  confined  in  its  selection  of  indemnity 
lands  to  lands  nonmineral,  and  not  reserved, 
"and  to  which  no  adverse  right  or  claim 
shall  have  attached  or  have  been  initiated 
at  the  time  of  the  making  of  such  selection. 
.  .  ."  When  the  selection  and  supple- 
mentary selection  of  the  railway  company 
was  made,  the  land  was  segregated  from  the 
public  domain,  and  was  not  subject  to  entry 
by  the  railroad  company.  Hastings  &  D. 
R.  Co.  v.  Whftney,  132  U.  S.  367,  33  L.  ed. 
803,  10  Sup.  Ct.  Eep.  112;  Whitney  v.  Tay- 
lor, 1SB  U.  S.  85,  39  L.  ed.  908,  16  Sup.  Ct. 
Rep.  790;  Oregon  *  C.  R.  Co.  v.  United 
States,  100  U.  S.  180,  47  L.  ed.  1012,  23 
Sup.  Ct.  Rep.  073. 

Further,  the  decision  refusing  recognition 
to  the  Donohue  entry,  and  awarding  the 
land  to  the  railway  company,  disregarded 
the  statutory  right  of  Mrs.  Hiekey  to  re- 
linquish, and  of  Donohue  to  make  applica- 


tion for,  the  land,  conferred  by  the  1st  sec- 
tion of  the  act  of  May  14,  1880  (chap.  89, 
21  Stat,  at  L.  140,  U.  9.  Comp.  Stat.  1901, 
p.  1302),  reading  as  follows: 

".  .  .  when  a  pre-emption,  homestead, 
or  timber-culture  claimant  shall  file  a  writ- 
ten relinquishment  of  his  claim  in  the  local 
land  office,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  en- 
try without  further  action  on  the  part  of  the 
Commissioner  of  the  General  Land  Office." 

Affirmed. 

The  Chief  Justice,  Mr.  Justice  Brewer, 
and  Mr.  Justice  Moody  dissent. 

(Zlo  U.  8.  1> 
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directed   verdict  —  peremptory 
subsequent    special    re- 

1.  The  request  by  both  parties  for  per- 
emptory instructions  in  their  favor  does  not 
amount  to  a  submission  of  the  facts  to  the 
court,  so  as  to  exclude  the  right  of  the  plain- 
tiffs to  have  the  case  go  to  the  jury  in  ac- 
cordance with  subsequent  special  request* 
asked  on  their  behalf.* 

Appeal  —  scope  of  review  —  directed  ver- 
dict. 

2.  The  review  by  an  appellate  court  of  the 
action  of  the  trial  court  in  giving  a  per- 
emptory instruction  in  favor  of  the  defend- 
ant after  denying  plaintiffs'  request  for  a 
peremptory  instruction  in  their  favor,  and 
their  subsequent  special  requests,  is  not  con- 
fined to  determining  whether  there  was  any 
support  in  the  evidence  for  the  inferences 
drawn  by  the  trial  court,  but  extends  to  de- 
termining whether  the  special  Instructions 
asked  were  rightly  refused  either  because  of 
their  inherent  unsoundness,  or  because,  in 
any  event,  the  evidence  was  not  such  as 
would  have  justified  the  court  in  submitting 
the  case  to  the  jury.f 
Trial— directed   verdict. 

3.  A  peremptory  instructioi 
given  on  behalf  of  the  carrier 
against  it  to  recover  for  a  loss  1 
of  cattle,  alleged  to  have  been  occasioned  by 
its  negligence,  where  the  undisputed  evi- 
dence is  of  such  a  character  as  would  make 
it  the  duty  of  the  court  to  set  aside  the 
verdict  if  the  case  had  been  given  to  th» 
jury,  and  the  verdict  rendered  in  favor  of 
the  plaintiffs 4 
Carriers  — Io»     to     freight—  deviation 

4.  Deviation   by   a   carrier   of  live   stock 
ta  point,  ih  Cent  Die.  vol,   46.  TrUI.  f  MO. 
s  In  point,    set  Cent    Die.  vol.  I,  Appeal  and  Error,  |  it 
s  la  point,  see  Cant.  Dl«.  i   '    "   ~ 


i  is  properly 

in  an  action 

a  shipment 
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from  the  usual  and  most  direct  route  be- 
cause of  a  washout  on  a,  connecting  line,  and 
the  bad  condition  of  ita  own  tracks,  will  not, 
In  the  entire  absence  of  all  negligence  in 
selecting  the  new  route,  which  is  ai  reason- 
ably direct  as  is  available  under  existing 
conditions,  render  the  carrier  liable  for  a  loss 
occasioned  by  a  flood  at  a  point  on  such  new 
mute. 

[Nob.  178,  179.] 

Argued  March  13,  15,  17,  190B.     Decided 

May  4,  1808. 

~\N  WRITS  of  Certiorari  to  the  United 

'  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit  to  review  judgments 
which  affirmed  judgments  of  the  Circuit 
Court  for  the  First  Division  of  the  Judicial 
District  of  Kansas,  directing  a  verdict  in 
favor  of  the  carrier  in  an  action  against  it 
to  recover  for  loss  to  a  shipment.    Affirmed. 

See  same  case  below,  in  No.  178,  77  a  C. 
A.  801,  147  Fed.  457;  in  No.  17B,  77  C.  C. 
A.  607,  147  Fed.  483. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  6.  Botaford,  Buckner  F. 
Deatherage,  and  Odua  G.  Young  for  peti- 
tioners in  No.  178. 

Mr.  K.  E.  Ball  for  petitioners  In  No.  179. 

Messrs.  Gardiner  Itathrop,  Robert 
Dnnlap,  William  R.  Smith,  and  C.  Ange- 


With  the  object  of  saving  them  from  de- 
struction by  the  flood  which  engulfed  por- 
tions of  Kansas  City  on  May  31  and  the 
first  week  of  June,  1903,  more  than  3,000 
head  of  cattle  belonging  to  the  petitioners, 
which  were  in  the  Kansas  City  stock  yards, 
were  driven  and  crowded  upon  certain  over- 
head viaducts  in  those  yards.  For  about 
■even  days,  until  the  subsidence  of  the  flood, 
they  were  there  detained,  and  could  not  be 
properly  fed  and  watered.  Many  of  them 
died  and  the  remainder  were  greatly  lessened 
in  value.  These  actions  were  brought  by 
the  petitioners  to  recover  for  the  loss  so  sus- 
tained, upon  the  ground  that  the  cattle  were 
in  the  control  of  the  defendant  railway  com- 
pany as  a  common  carrier,  and  that  the  loss 
sustained  was  occasioned  by  its  negligence. 

The  railway  company  defended  in  each 
case  upon  the  ground  that,  before  the  loss 
happened,  it  had  delivered  the  cattle  to  a 
connecting  carrier;  but  that,  if  the  cattle 
were  in  Its  custody,  it  was  without  fault, 
and  the  damage  was  solely  the  result  of  an 
act  of  God;  that  is,  the  flood  above  referred 


of  law,  they  were  tried  together,  and  at  the 
close  of  the  evidence  the  trial  court  denied 
a* peremptory  instruction  asked  on  behalf* 
of  the  plaintiffs,  and  gave  one  asked  on  be- 
half of  the  railway  company.  13S  Fed.  135. 
While  there  was  some  contention  in  the 
argument  as  to  what  took  place  concerning 
the  requests  for  peremptory  instructions, 
we  think  the  bill  of  exceptions  establishes 
that,  at  the  close  of  the  evidence,  the  plain- 
tiffs requested  a  peremptory  instruction  in 
their  favor,  and,  on  its  being  refused,  duly 
excepted  and  asked  a  number  of  special  in- 
structions, which  were  each  in  turn  refused, 
and  exceptions  were  separately  reserved, 
and  the  court  then  granted  a  request  for  a 
peremptory  Instruction  in  favor  of  the  rail- 
way  company,   to   which   the  plaintiffs  ex- 

On  the  writs  of  error  which  were  prose- 
cuted from  the  circuit  court  of  appeals  for 
the  eighth  circuit,  that  court  affirmed  the 
judgment  on  the  ground  that,  as  both  par- 
ties had  asked  a  peremptory  instruction, 
the  facts  were  thereby  submitted  to  the 
trial  judge;  and  hence,  the  only  inquiry 
open  was  whether  any  evidence  had  been  in- 
troduced which  tended  to  support  the  infer- 
ences of  fact  drawn  by  the  trial  judge  from 
the  evidence.  One  of  the  members  of  the 
circuit  court  of  appeals  (Circuit  Judge 
Sanborn)  did  not  concur  In  the  opinion  of 
the  court,  because  he  deemed  that,  as  the 
request  for  a  peremptory  instruction,  made 
on  behalf  of  plaintiffs,  was  followed  by  spe- 
cial requests  seeking  to  have  the  jury  de- 
termine the  facts,  the  asking  for  a  peremp- 
tory instruction  did  not  amount  to  a  sub- 
mission of  the  facts  to  the  court,  so  as  to 
exclude  the  right  to  have  the  case  go  to  the 
jury  in  accordance  with  the  subsequent  spe- 
cial requests.  He,  nevertheless,  concurred 
in  the  judgment  of  affirmance,  because,  after 
examining  the  entire  case,  he  was  of  opin- 
ion that  prejudicial  error  had  not  been  com- 
mitted, as  the  evidence  was  insufficient  to 
have  justified  the  submission  of  the  issues 
to  the  jury.    77  C.  C.  A.  601,  147  Fed.  457. 

The  cases  are  here  because  of  the  allow- 
ance of  writs  of  certiorari.  They  present 
similar  questions  of  fact  and  law,  were  ar- 
gued together,  and  are,  therefore,  embraced 
in  one  opinion.  The  scope  of  the  inquiry  be- 
fore us  needs,  at  the  outset,  to  be  accurate- 
ly Axed.  To  do  so  requires  us  to  consider  m 
the  question* which  gave  rise  to  a  division* 
of  opinion  in  the  circuit  court  of  appeals. 
If  it  be  that  the  request  by  both  parties  for 
a  peremptory  instruction  is  to  be  treated 
as  a  submission  of  the  cause  to  the  court, 
despite  the  fact  that  the  plaintiffs  asked 
special  instructions  upon  the  effect  of  the 
evidence,  then,  as  said  in  Beuttell  v.  Magona, 
157  U.  S.  154,  38  L.  ed.  854,  15  Sap.  Ct 
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Rep.  589,  "the  fact*  having  been  thus  sub- 
mitted to  the  court,  we  tre  limited,  in  re- 
viewing its  action,  to  the  consideration  of 
the  correctness  of  the  finding  on  the  law, 
and  must  affirm  if  there  be  any  evidence  in 
support  thereof."  If,  on  the  other  hand,  It 
be  that,  although  the  plaintiffs  had  request- 
ed a  peremptory  instruction,  the  right  to  go 
to  the  jury  was  not  waived  in  view  of  the 
other  requested  instructions,  then  our  in- 
quiry has  a  wider  scope;  that  is,  extends  to 
determining  whether  the  special  instruc- 
tions asked  were  rightly  refused,  either  be- 
cause of  their  inherent  unsoundness,  or  be- 
cause, in  any  event,  the  evidence  was  not 
such  as  would  have  justified  the  court  in 
submitting  the  case  to  the  jury.  It  was 
settled  in  Beuttell  v.  Magone,  supra,  that 
where  both  parties  request  a  peremptory  in- 
struction and  do  nothing  more,  they  thereby 
assume  the  facta  to  be  undisputed,  and,  in 
effect,  submit  to  the  trial  judge  the  deter- 
mination of  the  Inferences  proper  to  be 
drawn  from  them.  But  nothing  in  that 
ruling  sustains  the  view  that  a  party  may 
not  request  a  peremptory  instruction,  and 
yet,  upon  the  refusal  of  the  court  to  give  it, 
insist,  by  appropriate  requests,  upon  the 
submission  of  the  case  to  the  jury,  where  the 
evidence  is  conflicting,  or  the  Inferences  to 
be  drawn  from  the  testimony  are  divergent. 
To  hold  the  contrary  would  unduly  extend 
the  doctrine  of  Beuttell  v.  Magone,  by  caus- 
ing it  to  embrace  a>  case  not  within  the  rul- 
ing In  that  case  mads.  The  distinction  be- 
tween a  case  like  the  one  before  us  and  that 
which  was  under  consideration  in  Beuttell 
t.  Magone  has  been  pointed  out  in  several 
recent  decisions  of  circuit  courts  of  ap- 
peals. It  was  accurately  noted  in  an  opin- 
ion delivered  by  Circuit  Judge  Severena, 
Speaking  for  the  circuit  court  of  appeals  of 
the  sixth  circuit,  in  Minahan  v.  Grand 
Trunk  Western  R.  Co.  70  C.  C.  A.  463,  138 
e  Fed.  37,  41,  and  was  also  lucidly  stated  In 
•  the  concurring  opinion  of*  Shelby,  Circuit 
Judge,  in  McConnackv.  National  City  Bank, 
73  C.  C.  A.  350,  142  Fed.  132,  where,  refer- 
ring to  Beuttell  v.  Magone,  he  said  ( p.  351 1  : 
"A  party  may  believe  that  a  certain  fact 
which  is  proved  without  conflict  or  dispute 
entitles  him  to  a  verdict.  But  there  may  be 
evidence  of  other,  but  controverted,  facts, 
which,  If  proved  to  the  satisfaction  of  the 
jury,  entitles  him  to  a  verdict,  regardless 
of  the  evidence  on  which  he  relies  in  the 
first  place.  It  cannot  be  that  the  practice 
would  not  permit  him  to  ask  for  peremptory 
instructions,  and,  if  the  court  refuses,  to 
then  ask  for  instructions  submitting  the 
other  question  to  the  jury.  And  if  he  has 
the  right  to  do  this,  no  request  for  instruc- 
tions that  his  opponent  may  ask  can  de- 
prive him  of  the  right  Then  la  nothing  In 
28  S.  C.— 39. 


Beuttell  v.  Magone,  supra,  that  conflicts  with 
this  view  when  the  announcement  of  the 
court  is  applied  to  the  facts  of  the  case  as 
stated  in  the  opinion. 

"In  New  York  there  are  many  cases  show- 
ing conformity  to  the  practice  announced  In 
Beuttell  v.  Magone,  but  they  clearly  recog- 
nize the  right  of  a  party  who  has  asked  fov 
peremptory  instructions  to  go  to  the  jury 
on  controverted  questions  of  facte  if  he  asks 
the  court  to  submit  such  questions  to  the 
jury.  Kirte  v.  Peck,  113  N.  Y.  226,  21  N.  B 
130;  Butter  v.  Vanderveer,  122  N.  Y.  652, 
2S  N.  E.  907. 

"The  fact  that  each  party  asks  for  a  per- 
emptory instruction  to  find  in  his  favor  does 
not  submit  the  issues  of  fact  to  the  court, 
so  as  to  deprive  the  party  of  the  right  to 
ask  other  instructions,  and  to  except  to  the 
refusal  to  give  them,  nor  does  It  deprive  him 
of  the  right  to  have  questions  of  tact  sub- 
mitted to  the  jury  If  Issues  an  joined  on 
which  conflicting  evidence  has  been  offered. 
Minahan  v.  Grand  Trunk  Western  R.  Co.  70 
C.  C.  A.  463,  138  Fed  37." 

From  this  it  follows  that  the  action  of 
the  trial  court  In  giving  the  peremptory 
instruction  to  return  a  verdict  for  the  rail- 
way company  cannot  be  sustained  merely  be- 
cause of  the  request  made  by  both  parties 
for  a  peremptory  instruction,  in  view  of  tiw 
special  requests  asked  on  behalf  of  the  pfain-9 
tiffs.  The 'correctness,  therefore,  of  the  oc-? 
tion  of  the  court  in  giving  the  peremptory 
instruction  depends  not  upon  the  mere  re- 
quests which  were  made  on  that  subject, 
but  upon  whether  the  state  of  the  proof 
was  such  as  to  have  authorised  the  court, 
in  the  exercise  of  a  sound  discretion,  to  de- . 
cline  to  submit  the  cause  to  the  jury.  That 
is  to  say,  the  validity  of  the  peremptory  in- 
struction must  depend  upon  whether  the 
evidence  was  so  undisputed  or  was  of  sueh 
a  conclusive  character  as  would  have  made  It 
the  duty  of  the  court  to  set  aside  the  ver- 
dicts if  the  cases  had  been  given  to  the  jury 
and  verdicts  returned  in  favor  of  the  plain- 
tiff. McGuire  v.  Blount,  199  U.  S.  142,  148, 
50  L,  ed.  125,  130,  26  Sup.  Ct.  Rep.  1,  and 
cases  cited;  Marande  v.  Texas  4  P.  R.  Co. 
184  U.S.  191,46  L.ed. 495,  22  Sup.  Ct.  Rep. 
340,  and  cases  cited;  Southern  P.  Co.  v. 
Pool,  160  U.  S.  440,  40  L.  ed.  486,  16  Sup. 
Ct.  Rep.  338,  and  cases  cited. 

To  dispose  of  this  question  requires  us  to 
consider  somewhat  In  detail  the  origin  of 
the  controversy,  the  contracts  of  shipment 
from  which  the  controversy  arose,  and  the 
proof  which  Is  embodied  in  the  bill  of  ex- 
ceptions relied  on  to  justify  the  inference  of 
liability  on  the  part  of  the  railway  company. 

The  action  brought  by  the  Minnesota  ft 
Dakota  Cattle  Company  concerned  1,635 
head  of  cattle,  shipped  from  Kenna,  In  ton 
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territory  of  New  Mexico,  and  ON  1 
■hipped  from  Bovina,  Texas,  both  In  the 
Utter  part  of  May,  1903,  to  Evarto,  South 
Dakota,  over  the  line  of  the  Peso*  Valley  & 
Northeastern  Railway  Company,  to  he  trans- 
ported by  that  company  "and  connecting 
carriers."  The  other  action  concerned  798 
bead  of  cattle,  shipped  about  the  same  time, 
at  Hereford,  Texas,  by  the  Pesos  &  Northern 
Texas  Railway  Company,  "and  connecting 
carriers,"  to  the  name  place  in  South  Dako- 
ta. 

There  were  written  contracts  of  shipment, 
which  it  was  declared  embodied  the  entire 
agreement  of  the  parties,  and'  which  con- 
tained stipulations  restricting  the  liability 
of  each  carrier  to  his  own  line.  In  none  of 
the  contracts  was  there  a  specification  as  to 
the  several  lines  of  railroad  over  which  the 
cattle  should  be  transported.  The  station 
agent   of   the   initial   carrier,   however,    de- 

*  livered   way   bills   to  the   train   conductors, 

•  routing  the  •cattle  by  the  Atchison,  Topeka, 
k  Santa  Ft  Railway  to  Atchison,  thence 
by  the  Burlington  Railroad  from  Atchison 
to  Council  Bluffs,  and  thencs  by  the  Mil- 
waukee road  from  Council  Bluffs  to  desti- 
nation in  South  Dakota.  Such  station 
agent  also  made  a  memorandum  on  the  hack 
of  some  of  the  contracts,  "Hereford  to  At- 
chison;" on  others  the  indorsement  was 
"Kenna,  N.  M-,  to  Evarts,  8.  D.j"  on  others 
the  indorsement  was  "Kenna,  N.  M.,  to  At- 
chison, Kan. ;"  on  others  the  indorsement  was 
"Bovina,  Tex.,  to  Atchison,  Kan."  It  was 
stipulated  that  the  stock  was  not  to  be 
transported  in  any  specified  time  nor  de- 
livered at  destination  at  any  particular  date, 
nor  in  season  for  any  particular  market. 
The  shipper  also  expressly  assumed  the  risk 
of,  and  released  the  company  from,  any  loss 
which  mipht  be  sustained  by  reason  of  any 
delay  in  the  transportation  of  the  stock,  or 
Injury  thereto  caused  by  damage  to  tracks 
or  yards  from  storms  and  washouts-  There 
was  also  an  express  agreement  on  the 
part  of  the  shipper  to  care  for  the  stock  at 
feeding  points.  The  company,  on  its  part, 
agreed  as  follows: 

"The  company  agrees  to  atop  cars  at  any 
of  its  stations  for  watering  and  feeding, 
where  ft  has  facilities  for  so  doing,  when- 
ever requested  to  do  so  in  writing  by  the 
owner  or  attendant  in  charge,  and  the  party 
of  the  second  part  agrees  not  to  confine  his 
stock  for  longer  period  than  twenty-eight 
consecutive  hours  without  unloading  the 
same  for  rest,  feeding,  and  water  for  a  peri- 
od of  at  least  five  consecutive  hours,  pro- 
vided he  is  not  prevented  from  doing  so  by 
storm  or  other  accidental  causes." 

The  Pecos  Valley  ft  Northeastern  Rail- 
way was  the  mora  southerly  of  the  initial 
—Villus      It  connected  at  its  northern  ter- 


minus with  the  Pecos  &  Northern  Texas 
road,  and  this  latter  road  connected  with  the 
Atchison,  Topeka,  A  Santa  Fe.  This  latter 
road,  from  its  point  of  connection  with  the 
Pecos  and  Northern  Texas  Railway  Compa- 
ny (at  Amarillo  or  Biggins,  Texas),  ex- 
tends in  a  generally  northeasterly  direction 
through  Oklahoma  and  Kansas.  The  main 
line  extends  by  way  of  Topeka  to  Kansas  JJ 
City;  but  at  Emporia,  south  of  •Topeka,- 
there  is  a  branch  line  or  cutoff  extending 
towards  Kansas  City,  and  which  joins  the 
main  line  running  from  Topeka  to  Kansas 
Cite-  at  a  place  called  Holliday,  13  miles 
west  of  Kansas  City.  From  Topeka,  where 
the  main  line  veers  eastwardly  to  Kansas 
City,  there  is  a  branch  line  running  to  At- 
chison, which  is  about  SO  miles  north  or 
northwest  of  Kansas  City,  on  the  Missouri 
river.  At  Kansas  City  both  the  Burlington 
and  the  Missouri  Pacific  systems  connect 
with  the  Atchison,  the  two  roads  named  op- 
erating lines  which  run  in  a  northwesterly 
direction,  on  opposite  banks  of  the  Missouri 
river,  to  Council  Bluffs  and  Omaha,  respec- 
tively, and  the  two  roads  in  question  also 
connect  at  Atchison  with  the  Atchison  road, 
which  reaches  that  point  by  the  branch  from 
Topeka.  The  Missouri  Pacific  and  Burling- 
systems  connect,  respectively,  at  Omaha 
and  Council  Bluffs,  with  the  Chicago,  Mil- 
waukee, 4  St.  Paul  Railway,  and  the  latter 
road  extends  to  Evarts,  South  Dakota. 

The  Atchison  Company  had  feeding  yards 
at  Wellington  and  Strong  City,  these  places 
being  on  the  line  of  its  road  and  situated  to 
the  south  of  Emporia.  The  road  also  bad  feed- 
ing yards  at  Emporia.  There  was  no  yard  for 
such  purposes,  however,  between  Emporia 
and  Atchison,  or  at  Atchison  itself,  nor  did 
the  Burlington  road  have  feeding  yards  at 
Atchison.  The  proof  also  was  that,  to  un- 
load and  reload  an  ordinary  train  load  of 
cattle  required  from  four  to  five  hours. 
There  were,  in  1903,  when  the  shipments  in 
question  were  made,  as  there  are  at  the 
present  time,  large  public  stock  yards  at 
Kansas  City,  where  stock  In  transit  could 
be  unloaded  for  feeding  and  rest,  and  to  en- 
able it  to  be  transferred  from  one  road  to 
another. 

The  cattle  in  controversy  were  conveyed 
from  the  starting  points  in  four  trains,  and 
the  order  In  which  they  arrived  at  feeding 
stations  was  as  follows:  Empire  company 
train  (21  ears),  arrived  at  Strong  City 
{north  of  and  run  of  five  hours  from  Well- 
ington) on  Wednesday,  May  27,  1903,  12:10 
I.;  first  Minnesota  company  train  (20 
),  arrived  at  Wellington  on  Tuesday, 
May  20,  1903,  between  10  and  11  r.  m-j 
second  Minnesota  company  train  (IB  cars)tst 
arrived  at  Wellington  on*  Wednesday,  May? 
27.  1908,  5:30  r.  K.;  third  Minnesota  com- 
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piny  train  (20  can),  Arrived  at  Welling- 
ton an  Wednesday,  May  27,  1903,  between  0 
and  Iml 

About  six  or  seven  hours  before  the  ar- 
rival at  Strong  City  of  the  train  containing 
the  Empire  Company  cattle,  above  referred 
to,  a  shipment  of  cattle  made  by  the  same 
company  to  the  same  destination,  but  which 
1*  not  here  involved,  had  reached  Strong 
City,  and  had  been  there  unloaded  for  feed- 
ing and  rest.  Early  on  the  next  morning 
(Wednesday,  May  27)  the  reloading  of  these 
cattle  was  commenced,  but  was  stopped 
because  of  a  notice  to  the  Atchison  of  a 
washout  on  the  Burlington  road,  north  of 
Atchison.  Notice,  however,  having  been  re- 
ceived by  the  Atchison  from  the  Burlington 
on  the  afternoon  of  the  same  day  that  the 
washout  had  been  repaired,  the  cattle  were 
again  reloaded  and  the  train  left  Strong 
City  at  about  8:30  o'clock  that  night  (Wed- 
nesday, May  27).  In  ordinary  course  the 
train  would  have  been  delivered  to  the  Bur- 
lington at  Atchison  at  about  daylight  the 
next  (Thursday)  morning;  but  about  1 
o'clock  on  that  morning  the  Burlington  sent 
the  following  message  to  the  Atchison  com- 
pany :  "We  cannot  now  accept  Evarts  stock. 
Our  line  washed  out  again.  Will  inform 
you  when  we  can  transmit  stock.''  The 
chief  clerk  of  the  general  superintendent  of 
the  Atchison,  in  communicating  this  mes- 
sage to  him,  also  informed  him  that  the 
track  at  Valley  Falls,  a  station  on  the  At- 
chison rood  between  Topeka  and  Atchison, 
was  in  very  bad  condition,  and  that  there 
was  "no  certainty  as  to  how  long  it  will  be 
passable."  We  shall  trace  the  further  move- 
ment of  this  train  hereafter. 

Promptly  after  its  arrival  at  Wellington 
the  cattle  in  the  first  train  of  the  Minnesota 
company  were  unloaded  for  food  and  rest. 
They  were  reloaded  at  about  5  o'clock  on 
Wednesday  morning,  May  27.  When  infor- 
mation as  to  the  washout  on  the  Burlington 
came,  early  on  that  morning,  the  cattle  were 
again  unloaded;  but  when  the  notification 
was  received  that  the  tracks  of  the  Burling- 
ton had  been  repaired,  the  cattle  were  a  sec- 
»  olid  time  reloaded,  and  the  train  left  Welling- 
•  ton  that'evening  at  about  8  o'clock  for  At- 
chison. When  the  train  was  a  few  miles 
east  of  Strong  City,  very  early  on  Thursday 
morning,  it  was  ordered  to  return  as  far  as 
Strong  City  and  there  unload.  This  order 
was  given  in  consequence  of  the  second  mes- 
sage from  the  Burlington  road,  above  re- 
ferred to.  Prom  this  situation  it  resulted 
that  all  the  cattle  In  controversy  were  In 
the  yards  of  the  Atchison  at  Wellington  or 
Strong  City,  that  road  being  uncertain  as 
to  the  condition  of  its  own  tracks  on  the 
branch  road  from  Topeka  to  Atchison,  and 
knowing  to  a  certainty  that  the  Burlington 


had  declined  to  receive  the  cattle  at  Atchi- 
son, on  account  of  the  condition  of  its  tracks. 
Under  these  circumstances,  promptly,  on 
Thursday  morning,  negotiations  were  com' 
menced  by  the  Atchison  with  the  Missouri 
Pacific  road,  and  by  noon  that  road  had 
agreed  to  receive  the  cattle  at  Kansas  City, 
and  soon  afterward  instructions  were  given 
to  load  the  stock  then  at  Wellington  and 
Strong  City,  preparatory  to  being  forwarded 
to  Kansas  City. 

The  first  Empire  company  train,  which 
was  on  its  way  to  Atchison  when  the  in- 
formation of  the  break  came,  on  Thursday 
morning,  and  whose  movements  we  have  said 
we  would  hereafter  trace,  along  with  a 
train  of  twenty-two  cars  which  had  preced- 
ed it  with  cattle  destined  to  Sioux  City, 
was  ordered  to  proceed  to  Kansas  City,  and 
did  so.  One  of  the  Minnesota  company 
trains,  of  nineteen  cars,  at  the  Wellington 
yards,  was  also  directed  to  depart  for  Kan- 
sas City  on  Thursday.  Before,  however,  it 
was  practicable  to  move  the  other  cattle 
trains  which  remained  at  Wellington  and 
Strong  City,  uncertainty  arose  as  to  the 
ability  of  the  Missouri  Pacific  to  take  the 
cattle  forward  from  Kansas  City,  caused  by 
a  telegram  on  that  subject,  received  from  the 
general  superintendent  of  the  Missouri  Pa- 
cific road.  By  about  9  o'clock  on  that  (Thurs- 
day) evening,  however,  this  uncertainty  was 
dispelled,  and  about  the  same  time  the  At- 
chison company  was  notified  by  ths  Burling- 
ton that  it  also  was  in  a  condition  to  re- 
ceive and  forward  cattle  at  Kansas  City. 
On  the  next  (Friday)  morning  the  first 
Minnesota  company  train  of  twenty  earn,™ 
which  was  at  Strong  City* to  which  point  it* 
had  been  turned  back  on  the  advice  of  the 
washout  on  the  Burlington  road,  and  the 
Empire  train  of  twenty-one  cars  originally 
unloaded  at  Strong  City,  were  reloaded,  and 
the  two  trains  were  consolidated  into 
one  and  started  about  noon  on  Friday  for 
Kansas  City.  So,  also,  the  third  Minnesota 
company  train  of  twenty  cars,  which  had 
been  held  at  Wellington,  waiting  for  an  op- 
portunity to  send  it  forward,  left  there  early 
Friday  morning. 

The  three  train  loads  of  cattle  previously 
referred  to,  which  had  been  ordered  to  Kan- 
sas City  and  started  for  that  point  during 
Thursday  before  the  uncertainty  arose  as  to 
the  ability  of  the  Missouri  Pacific  to  receive 
and  forward  the  cattle  from  Kansas  City, 
reached  that  place  as  follows :  forty-two  can, 
consisting  of  the  Sioux  City  and  first  Em- 
pire train,  arrived  on  the  morning  of  Friday, 
and  were  delivered  to  the  Burlington,  and 
went  forward.  The  nineteen  ears  belonging 
to  the  Minnesota  company,  which  had  left 
Wellington  also  on  Thursday,  arrived  about 
3  o'clock  on  the  afternoon  of  Friday,  and. 
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because  of  the  length  of  the  journey  from 
Wellington,  did  not  go  forward,  but  were 
unloaded  at  the  stock  yards  for  food  and  rest. 
The  trains  which  did  not  get  away  from 
Wellington  and  Strong  City  on  Thursday, 
before  the  uncertainty  arose,  but  which  left 
those  places  on  Friday,  after  the  uncertain- 
ty had  been  dispelled,  reached  Kansas  City 
early  on  Saturday  morning.  The  first  of 
these  latter  train  loads,  the  twenty  cars 
from  Wellington,  arrived  at  about  0  o'clock, 
and  the  cars  were  placed  on  the  transfer 
track  of  the  Missouri  Pacific  at  the  stock 
yards,  and  were  taken  in  charge  by  the 
•witching  crew  of  that  company  and  were 
unloaded  at  its  chutes  at  the  stock  yards. 
The  second— that  Is,  the  consolidated  train 
from  Strong  City — arrived  an  hour  or  two 
afterwards,  and  was  unloaded  at  the  stock 
yards,  the  delivery  there  being  claimed  to  be 
a  delivery  to  the  Missouri  Pacific  Company. 
In  the  early  part  of  the  forenoon  of  Sat- 
urday some  of  the  local  officers  of  the  Mis- 
souri Pacific,  asserting  that  they  had  not 
*been  notified  by  the  general  officers  of  that 
*  road  of  an  arrangement*  to  take  the  cattle, 
hesitated  to  do  so.  By  noon,  however,  the 
doubt  was  dispelled,  sines  the  local  officers  of 
the  Missouri  Pacific  applied  to  the  Atchi- 
son for  cars  to  move  the  cattle.  Steps  were 
taken  by  the  Atchison  to  at  once  furnish  the 
ears;  but  before  midday  the  Atchison  com- 
pany was  notified  that  the  cars  would  not 
be  required,  as  the  Missouri  Pacific  would  be 
unable,  because  of  the  condition  of  Its  tracks, 
to  move  the  cattle  forward  on  that  day. 

Prior  to  the  shipments  of  the  cattle  in 
question  and  at  the  time  of  the  movement 
of  the  trains  to  which  we  have  referred, 
there  had  been  copious  rainfalls  in  the  val- 
ley of  the  Saw,  or  Kansas,  river,  a  tribu- 
tary of  the  Missouri  river,  emptying  into 
the  same  at  Kansas  City,  and  the  interrup- 
tions and  washouts  to  which  we  have  re- 
ferred were  the  results  of  flood  conditions 
created  by  such  rains.  The  Kansas,  or 
Kaw,  liver  and  the  Missouri  river  north  of 
Kansas  City,  and  the  Kaw  river,  especially 
at  Kansas  City,  were  undoubtedly  in  a  more 
or  less  accentuated  flood  condition.  On  Sat- 
urday morning  the  stage  of  the  Kansas  riv- 
er at  Kansas  City  was  slightly  below,  and 
certainly  was  not  higher  than,  that  of  the 
previous  highest  flood  recorded  at  that 
point;  cie.,  the  flood  of  1881,  The  stage  of 
the  1881  rise,  however,  was  not  considered 
dangerous  in  the  yards  In  1903,  as  in  the 
prior  flood  the  water  only  came  upon  a  small 
portion  of  the  yard,  and  afterwards  the 
yards  were  filled  and  graded,  so  that  in  1003 
a  rise  equaling  that  of  1681  would  not 
have  some  Into  any  of  the  pens.  The  re- 
ports on  Saturday  from  the  weather  ob- 
server at  Topeka,  Kansas  City,  and  from 


other  sources,  were  not  alarming.  Between 
the  time,  on  Saturday  morning,  when  the 
cattle  were  put  in  the  stock  yards,  and  Sun- 
day morning,  the  river  rose  4  feet.  Indeed, 
on  Sunday  morning  the  water  was  1  to  4 
feet  deep  over  one  half  to  three  fourths  of 
the  yard.  On  that  morning  all  the  live  stock 
were  put  on  the  viaducts,  which  were  about 
10  feet  above  the  level  of  the  yards.  Dur- 
ing daylight  Sunday  the  water  rose  another 
4  feet,  and  during  Sunday  night  and  Monday 
morning  6  ieet  more,  and  when  the  riset- 
ceased,  on  June  1,  the  river*  was  13%  ***** 
above  the  high-water  mark  of  1SB1. 

The  stock  yards  were  entirely  submerged, 
and  the  entire  bottoms,  east  and  west  of  the 
river,  clear  to  the  bluffs,  were  flooded, — the 
water  in  that  territory  being  about  5  and  8 
to  14  feet  deep.  Situated  within  this  dis- 
trict was  the  live  stock  exchange  building, 
containing  a  bank  and  numerous  offices.  In- 
cluding those  used  by  the  live-stock  officials 
of  the  different  roads.  There  was  also  with- 
in the  flood  area  a  number  of  other  banks, 
numerous  hotels,  stores,  and  lumber  yards; 
all  the  packing  houses  of  Kansas  City,  rail- 
road shops  and  yards,  and  the  union  depot; 
nearly  all  the  large  factories,  warehouses, 
implement  houses,  and  wholesale  grocery 
stores.  So  unexpected  to  all  concerned  was 
the  rise  of  the  river  that  not  a  dollar's 
worth  of  property  was  removed  in  antici- 
pation of  the  flood.  Many  thousands  of 
homes  In  Kansas  City  were  submerged,  and 
the  inhabitants  fled  to  the  hills  and  other 
places  of  safety,  with  nothing  saved  from 
destruction  but  the  clothing  they  had  on. 
An  illustration  of  the  suddenness  of  the  dis- 
aster Is  afforded  by  the  following:  During 
the  morning  of  Sunday  the  finest  passenger 
train  of  the  Atchison  road.  Its  California 
limited,  from  Chicago,  arrived  at  the  union 
depot  with  passengers.  The  engine  was  un- 
coupled from  the  train  and  moved  to  the 
coal  chute,  and,  after  coaling,  on  account  of 
the  rapid  rise  of  the  water  and  floating 
driftwood,  was  unable  to  get  back  to  the 
depot.  When  the  flood  came  on  Sunday 
morning,  May  31,  it  swept  fifteen  or  sixteen 
bridges  from  their  piers,  about  two  thou- 
sand houses  from  their  foundations,  hun- 
dreds of  freight  cars  from  the  tracks,  and 
every  lumber  yard  in  the  bottom  lands,  and 
the  lumber  was  swept  away.  Houses,  lum- 
ber, cars,  and  other  wreckage  were  piled  in 
the  streets,  completely  blocking  them,  and 
drifted  upon  the  wrecked  bridges.  The  one 
bridge  which  stood  was  the  Missouri  Pacific 
bridge,  upon  which,  for  safety,  there  had 
been  stationed  seventeen  locomotives.  The 
debris  carried  against  that  bridge  complete- 
ly dammed  the  river,  so  that  the  water  ran 
over  tf^e  top  of  the  locomotives  on  the  2 
bridge.  •  The  vast  accumulation  of  sTAris  In  * 
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the  streetl  and  against  the  bridges  obstruct- 
ed the  flow  of  the  water,  so  that  the  river 
rot*  higher  than  it  otherwise  would  have 
done,  it  being  10  feet  and  6  inches  higher  at 
the  mouth  of  Turkey  creek,  near  the  stock 
yards,  than  It  was  at  Hannibal  bridge,  ov 
the  Missouri  river,  at  about  a  mile  below. 

For  a  period  of  seven  or  eight  days,  whilst 
these  appalling  conditions  continued,  the  cat- 
tle remaining  upon  the  viaducts,  as  we  have 
said,  could  not  be  properly  fed  and  watered, 
and  over  Ave  hundred  perished,  and  the 
remainder  were  greatly  injured.  After  the 
subsidence  of  the  flood,  owing  to  the  fact 
that  the  cattle  were  in  such  a  starved  and 
weakened  condition  as  to  be  unfit  to  be 
carried  forward  to  the  point  of  destination, 
the  railway  company,  seeking  to  minimize 
the  loss,  and  with  the  consent  of  the  plain- 
tiffs, and  after  they  had  refused  to  receive 
the  cattle,  carried  the  remainder  of  the  herd 
to  pastures  in  Lyon  county,  Kansas,  where 
they  were  held  until  about  the  10th  of  July 
following,  when  they  were  forwarded  by  the 
railway  company  on  the  original  billing  to 
Atchison,  Kansas,  and  from  thence  to  the 
place  of  destination  over  the  Burlington  and 
St.  Paul  roads. 

With  these  undisputed  facts  in  mind  let 
us  briefly  consider  the  contentions  relied  up- 
on to  establish  the  liability  of  the  railway 
eompany.  In  order  to  determine  whether 
there  was  any  evidence  of  negligence  ade- 
quate to  have  justified  the  submission  of  the 
case  to  the  jury. 

1.  It  is  urged  that  the  company  was  negli- 
gent in  detaining  tbe  cattle  at  Wellington 
and  Strang  City,  and  in  not  carrying  them 
promptly  by  way  of  Topeka  to  Atchison,  and 
there  delivering  them  to  the  Burlington. 
The  undisputed  facts  which  we  have  stated 
concerning  the  prompt  arrival  of  the  cattle 
at  Wellington  and  Strong  City,  the  early 
initiation  of  their  movement  forward 
routed,  the  information  as  to  the  washouts 
on  the  Burlington  line  and  of  the  bad  con- 
dition of  the  track  of  the  Atchison  company, 
the  unloading  and  reloading,  and  the  final 

a  Impossibility  of  sending  the  cattle  forward 
•  by  way*of  Topeka  to  Atchison,  we  think  com- 
pletely answers  the  proposition,  and  leaves 
room  for  no  other  conclusion  than  that  it 
would  have  been  the  duty  of  the  court  to  set 
aside  any  verdict  which  had  been  rendered 
upon  the  contrary  hypothesis. 

2.  It  Is  Insisted  that,  even  if  there  was  no 
proof  of  negligence  on  the  part  of  the  com- 
pany because  of  its  failure  to  move  the  cat- 
tle by  way  of  Topeka  to  Atchison,  they 
should  have  been  detained  at  the  Strong  City 
and  Wellington  feeding  stations  "until  the 
flood,  which  had  been  on  in  the  Kaw  river, 
had  subsided."  And,  although  argued  as  a 
separate  proposition,  involved  in  and  con- 


nected with  the  contention  just  stated,  it  Is 
urged  that  the  railway  eompany  was  negli- 
gent in  deviating  the  shipments  to  Kansas 
City,  thereby  taking  the  cattle  into  the  low- 
lands at  the  mouth  of  the  river,  in  front  of 
the  approaching  flood.  But  we  think  these 
contentions  are  disposed  of  by  the  state- 
Trent  of  the  undisputed  facts  which  we  hare 
heretofore  made.  Whether,  Irrespective  of 
negligence,  the  railway  company,  as  a  mat- 
ter of  law,  was  without  the  lawful  power, 
when  the  break  In  the  lines  occurred,  to  seek 
to  discharge  its  duty  to  forward  promptly, 
by  sending  the  cattle  via  Kansas  City,  is  a 
subject  which  we  shall  hereafter  separately 
consider.  The  propositions  we  are  now  con- 
sidering are,  therefore,  to  be  tested  solely  by 
considering  whether  there  was  any  proof 
tending  to  show  negHgenee  in  sending  the 
cattle  via  Kansas  City.  That  the  stock 
yards  at  Kansas  City  under  ordinary  condi- 
tions were  a  fit  connecting  point  to  send  the 
cattle,  In  view  of  the  break  in  the  line  of 
connection  to  Atchison  via  Topeka,  cannot 
be  disputed.  The  propositions  therefore  re- 
duce themselves  to  the  contention  that  the 
flood  conditions  were  such  that  It  was  neg- 
ligence on  the  part  of  the  carrier  to  send 
the  cattle  to  Kansas  City,  because  the  rail- 
road officials  knew,  or  should  have  known, 
that  It  would  be  unsafe  to  send  them  to  that 
point.  We  are  of  opinion,  however,  that  the 
undisputed  facts  which  we  have  recited,  con- 
cerning the  eligibility  and  safety  of  the 
stock  yards  at  Kansas  City  under  normal 
conditions,  and  the  unexpected  and  unprec- 
edented character  of  the  flood  which  sub-o 
sequently'sngulfed  those  yards,  entirely  dis-» 
poses  of  the  contention.  But  the  want  of 
merit  In  the  proposition  does  not  alone  de- 
pend upon  these  general  considerations,  as 
we  think  that  the  record  abundantly  shows 
that  there  was  no  reasonable  ground  what- 
ever for  the  contention  that  the  officers  of 
the  Atchison  company  were  In  any  way 
lacking  in  diligence  in  endeavoring  to  as- 
certain the  flood  conditions  and  the  proba- 
bility as  to  a  further  rise  in  the  river,  which 
might  render  It  hazardous  to  take  the  cattle 
to  Kansas  City.  This  is  also  indisputably 
shown  by  the  negotiations  with  the  Burling- 
ton and  Missouri  Pacific  mads  in  respect  to 
receiving  the  cattle  at  Kansas  City,  as 
it  is  manifest  that  those  officials,  like 
all  others  concerned  In  the  vast  Inter- 
est* which  were  destroyed  by  the  food 
fn  question,  had  not  the  slightest  sus- 
picion, or  reason  to  indulge  in  the  suspicion, 
that  a  flood  of  such  unprecedented  and  in- 
jurious proportions  would  come  upon  Kan- 
sas City.  These  considerations  and  those 
which  we  have  previously  stated  effectually, 
also,  dispose  of  the  last  contention  as  to  acta 
of  alleged  negligence  on  the  part  of  the  rail- 
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way  company,  via.,  that  tie  railway  com- 
pany was  negligent  in  failing  to  move,  or 
cause  to  be  moved,  the  cattle  from  their  po- 
sition of  peril  in  the  stock  yards  at  Kansas 
City  before  the  arrival  of  the  climax  of  the 
flood. 

It  remains  only  to  consider  the  proposition 
that,  irrespective  of  the  absence  of  all  negli- 
gence, the  railway  company  was,  as  a  matter 
of  law,  responsible,  because  of  an  alleged 
wrongful  deviation,  caused  by  carrying  the 
eattle  via  Kansas  City  instead  of  eta  Topeka 
to  Atchison,  for  delivery  there  to  the  Bur- 
lington road.  No  express  agreement  was 
shown  to  carry  the  cattle  to  Atchison  via 
Topeka.  But,  as  that  route  was  the  usual 
and  most  direct  one  for  such  shipments,  and 
aa  the  owners  were  to  be  subjected  to  the 
expense  of  feeding  en  route,  we  shall  assume, 
for  the  sake  of  argument,  the  best  possible 
view  for  the  plaintiffs,  via.,  that  the  duty  of 
the  railway  company,  under  normal  condi- 
tions, was  to  transport  the  cattle  by  that 
route.  But  this  general  duty,  assumed  though 
j  It  be,  was,  in  the  very  nature  of  things,  re- 
s'' strained  and  limited  by  the  right'of  the  car- 
rier, in  case  of  necessity,  especially  in  order 
that  it  might  carry  on  the  operations  of  its 
road,  to  resort  to  such  other  reasonably  di- 
rect route  as  was  available  under  existing 
conditions  to  carry  freight  of  this  charac- 
ter to  destination.  By  the  admiralty  law,  a 
departure  from  the  regular  course  of  a  ship- 
ment, when  done  under  the  usage  of  trade, 
is  no  deviation.  Hoatetter  v.  Park,  137  U. 
8.  31,  40,  34  L.  ed.  589,  578,  11  Sup.  Ct.  Rep. 
1.  So,  also,  in  Constable  v.  National  S.  S. 
Co.  154  U.  S.  52,  38  L.  ed.  SOS,  14  Sup.  Ct. 
Rep.  1062,  it  was  said:  "In  the  law  mari- 
time a  deviation  la  defined  as  a  'voluntary 
departure,  without  necessity  or  any  reason- 
able cause,  from  the  regular  and  usual 
course  of  the  ship  insured.' "  As  we  think 
the  undisputed  proof  to  which  we  have  re- 
ferred not  only  established  the  existence  of 
the  necessity  for  the  change  of  route,  but 
also,  beyond  dispute,  demonstrated  that 
there  was  an  entire  absence  of  all  negligence 
In  selecting  that  route,  we  are  clearly  of 
opinion  that  no  liability  was  entailed  simply 
by  reason  of  the  change,  even  if  that  change 
could  in  law  be  treated  as  a  concurring  and 
proximate  cause  of  the  damages  which  sub- 
sequently resulted. 
Affirmed. 

{209  U.  B.  514) 

COMMONWEALTH   OF   VIRGINIA,   Com- 
plainant, 

STATE  OP  WEST  VIRGINIA,  Dft. 

Reference  —  In  suit  between  state*. 

Reference  to  a  special  master  decreed  in 
a,  (uit  begun  by  an  original  bill  in  equity, 


Virginia 

against  the  state  of  West  Virginia,  which, 
seeks  an  adjudication  of  the  amount  due 
the  former  state  by  the  latter  as  the  equita- 
ble proportion  of  the  public  debt  of  the 
original  state  of  Virginia,  which  was  as- 
sumed by  the  state  of  West  Virginia  at 
the  time  of  its  creation  as  a  state. 

[No.  4,  Original.] 
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.RIGINAL  BILL  in  equity  filed  by  the 
commonwealth  of  Virginia  against  the 
state  of  West  Virginia,  which  seeks  an  ad- 
judication of  the  amount  due  the  former 
state  by  the  latter  as  the  equitable  propor- 
tion of  the  public  debt  of  the  original  state 
of  Virginia,  which  was  assumed  by  the  state 
of  West  Virginia  at  the  time  of  its  crea- 
tion as  a  state.    Reference  to  special  master 

See  same  case  on  demurrer,  206  TJ.  S.  290, 
51  L.  ed.  1038. 

Messrs.  William  A.  Anderson  and  Ran- 
dolph Harrison  for  complainant. 

Messrs.  John  C.  Spooner,  John  G.  Car- 
lisle, C.  W.  May,  Charles  E.  Hogg,  W.  Mol- 
lohan,  George  W.  McClintic,  and  W.  G. 
Matthews  for  defendant. 

Mr.   Holmes   Conrad   as   amicus   ouria.« 

•  » 

Mr.  Chief  Justice  Poller  announced  the* 
following  order:  a 

This  cause  having  been  heard  upon  theg 
pleadings  and* accompanying  exhibits,  it  la," 
on  consideration,  ordered  that  it  be  referred 
to  a  special  master,  to  be  hereinafter  desig- 
nated, to  ascertain  and  report  to  the  court: 

1.  The  amount  of  the  public  debt  of  the 
commonwealth  of  Virginia  on  the  1st  day  of 
January,  1861,  stating  specifically  how  and 
in  what  form  the  same  was  evidenced,  by 
what  authority  of  law,  and  for  what  pur- 
poses  the  same  was  created,  and  the  datas 
and  nature  of  the  bonds  or  other  evidence 
of  said  indebtedness. 

2.  The  extent  and  value  of  the  territory 
of  Virginia  and  of  West  Virginia  June  20, 
1803.  and  the  population  thereof,  with  and 
without  slaves,  separately. 

3.  All  expenditures  made  by  the  common- 
wealth of  Virginia  within  the  territory  now 
constituting  the  state  of  West  Virginia  since 
any,  part  of  the  debt  was  contracted. 

4.  Such  proportion  of  the  ordinary  ex- 
penses of  the  government  of  Virginia  sines 
any  of  said  debt  was  contracted,  as  was 
properly  assignable  to  the  counties  which 
were  created  into  the  state  of  West  Virginia, 
on  the  basis  of  the  average  total  population 
of  Virginia,  with  and  without  slaves, 
as  shown  by  the  census  of  the  United  States. 
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B.  And  also  on  the  bull  of  the  fair  esti- 
mated valuation  of  the  property,  real  and 
personal,  by  counties,  of  the  state  of  Vir* 

6.  All  moneys  paid  Into  the  treasury  of 
the  common wealth  from  the  counties  In- 
cluded within  the  state  of  West  Virginia 
daring  the  period  prior  to  the  admission 
of  the  latter  state  into  the  Union. 

7.  The  amount  and  value  of  all  money, 
property,   stocks,   and   credits   which   West 

e  Virginia  received  from  the  commonwealth 
9  of  Virginia,  not  embraced  in  any  of  the 
•  preceding  items,  and'not  including  any  prop- 
erty, stocks,  or  credits  which  were  obtained 
or  acquired  by  the  common  wealth  after  the 
date  of  the  organization  of  the  restored 
government  of  Virginia,  together  with  the 
nature  and  description  thereof. 

The  answers  to  these  inquiries  to  be  with- 
out prejudice  to  any  question  in  the  cause. 
It  is  further  ordered  that  the  common- 
wealth of  Virginia  and  the  state  of  West 
Virginia  shall  each,  when  required,  produce 
before  the  master,  upon  oath,  all  such  rec- 
ords, books,  papers,  and  publie  documents 
as  may  be  in  their  possession  or  under  their 
control,  and  which  may,  in  his  judgment, 
be  pertinent  to  the  said  inquiries  and  ac- 
counts, or  any  of  them. 

And  the  master  is  authorized  to  make,  or 
cause  to  be  made,  such  examination  as  he 
may  deem  desirable  of  the  books  of  account, 
vouchers,  documents,  and  public  records  of 
either  state,  relating  to  the  inquiries  he  is 
herein  directed  to  make,  and  to  cause  copies 
thereof  or  extracts  therefrom  to  be  made  for 
use  in  making  up  his  report. 

All  public  records  published  by  authority 
of  the  commonwealth  of  Virginia  prior  to 
the  17th  day  of  April,  1801,  and  all  papers 
and  documents  and  other  matter  constitut- 
ing parts  of  the  public  files  and  records  of 
Virginia  prior  to  the  date  aforesaid,  which, 
in  the  judgment  of  the  master,  may  be  rele- 
vant and  pertinent  to  any  of  said  inquiries, 
Or  copies  thereof,  if  duly  authenticated,  may 
be  used  in  evidence  and  considered  by  the 
master,  but  all  such  evidence  shall  be  sub- 
ject to  exceptions  to  its  competency.  The 
public  acts  and  records  of  the  two  states 
since  the  admission  of  West  Virginia 
into  the  Union  shall  be  evidence,  if  perti- 
nent and  duly  authenticated,  but  all  such 
evidence  tendered  by  either  party  shall  be 
subject  to  proper  legal  exceptions  to  Its 
competency. 

The  master  is  empowered  to  summon  any 


persons  whose  testimony  he  or  either  party 
may  deem  to  be  material,  and  to  cause  their 
depositions  to  be  taken  before  him,  or  by  a 
notary  public  or  other  officer  authorised  to 
take  the  same,  after  reasonable  notice  to  the,. 
adverse  party.  w 

*  The  master  Is  authorized  and  empowered,* 
subject  to  the  approval  of  the  Chief  Justice, 
to  employ  such  stenographers  and  other 
clerical  assistants  as  he  may  find  It  desira- 
ble to  employ  in  order  to  the  prompt  and 
efficient  execution  of  this  order  of  reference, 
and  to  agree  with  such  stenographers  and 
typewriters  and  clerical  assistants  upon  such 
compensation  to  be  made  to  them  as  the 
master  may  consider  reasonable  and  just. 
He  Is  authorized  to  direct  their  compensa- 
tion to  be  paid  out  of  the  funds  to  be  depos- 
ited to  the  credit  of  this  cause. 

The  complainant  shall  cause  the  sum  of 
$5,000  to  be  deposited  with  the  marshal  of 
this  court  to  the  credit  of  this  cause,  and 
such  further  sums  as,  from  time  to  time, 
may  be  required,  on  account  of  the  costs 
and  expenses  of  executing  this  decree;  and 
the  master  is  authorized  from  time  to  time 
to  draw  upon  the  fund  so  deposited  by  Vir- 
ginia for  the  compensation  of  the  stenog- 
raphers, typewriters,  and  other  clerical  as- 
sistants whom  he  may  employ,  and  for  any 
other  costs  and  expenses,  including  station- 
ery and  printing,  which  may,  in  his  judg- 
ment, be  necessary  to  be  incurred  in  ex- 
ecuting this  order  of  reference. 

The  said  marshal  shall  receive  such  com- 
mission for  his  services  in  receiving  and 
disbursing  the  funds  so  deposited  with  him 
as  may  be  allowed  by  the  court,  and  he  will 
make  a  report  of  his  transactions,  receipts, 
and  disbursements  in  the  premises. 

Any  notices  to  be  given  in  connection  with 
the  execution  of  this  decree  may  be  given 
by  and  to  the  attorneys  general  of  the  re- 
spective states. 

The  master  will  make  his  report  with  all 
convenient  speed,  and  transmit  therewith 
the  evidence  on  which  he  proceeds,  and  Is  to 
be  at  liberty  to  state  any  special  circum- 
stances he  considers  of  importance,  and  to 
state  such  alternative  accounts  as  may  be 
desired  by  either  of  the  parties,  subject  to 
the  direction  of  the  court. 

And  the  court  reserves  the  consideration 
of  the  allowance  of  Interest,  of  the  costs  of 
this  suit,  and  all  further  directions  until 
after  the  master  has  made  his  report;  either 
of  the  parties  to  be  at  liberty  to  apply  to 
ths  court  as  they  shall  be  advised. 
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Error  to  stain  court  —  Federal  question 

—  J  url  Nil  let  Ion. 

1.  The  contention  that  the  courts  of  Ar- 
kansas have  no  jurisdiction  of  causes  of 
action  arising  under  the  laws  of  the  In- 
dian territory,  giving  a  right  of  action  for 
death,  does  not  present  a  Federal  question 
which  will  sustain  a  writ  of  error  from  tha 
Supreme  Court  of  the  United  States  to  a 
state  court. 

Error  to  stats  court  —  Federal  question 

—  delegation  or  power. 

2.  Whether  or  not  legislative  power  Is 
unconstitutionally  delegated  to  the  Ameri- 
can Railway  Association  and  the  Interstate 
Commerce  Commission  by  the  provision  of 
the  safety  appliance  act  of  March  2,  1393 
{27  Stat,  at  L.  531,  chap.  196,  U.  S.  Comp. 
SUt.  1901,  p.  3174),  |  6,  that,  after  a  date 
named,  only  cars  with  drawbars  of  uniform 
height  shall  be  used  in  interstate  com- 
merce, and  that  the  standard  shall  be  died 
by  the  association  and  declared  by  the  Com- 
mission, is  a  Federal  question  within  the 
meaning  ot  U.  S.  Rev.  Stat,  ft  700,  U. 
Comp.  Stat.  1901,  p.  576,  governing  writs 
of  error  from  the  Supreme  Court  of  ths 
United  States  to  state  courts.  • 
Constitutional  law  —  delegation  ot  pow- 
er —  safety  appliance  act. 

5.  Legislative  power  is  not  unconstitu- 
tionally delegated  to  the  American  Rail- 
way Association  and  the  Interstate  Com- 
merce Commission  by  the  provision  of  the 
safety  appliance  act  of  March  2,  189S,  I  5, 
that,  after  a  date  named,  only  cars  with 
drawbars  of  uniform  height  shall  be  used 
In  Interstate  commerce,  and  that  the  stand- 
ard shall  be  fixed  by  the  association  and  de- 
clared by  the  Commission.! 

Master   and  servant  —  safety  appliance 
act  —  drawbars  of  uniform  height. 
4.  Drawbars  ot  unloaded  freight  cars  are 
required,    by    the    safety    appliance    act    of 
March  2,  1803,  |  S,  to  be  of  uniform  and 
standard  height;   but  those  of  loaded  ears 
need    not   be    of    uniform    height,    provided 
that   they  do  not  vary  more   than   the  3 
Inches    prescribed    as    the    maximum    per- 
mitted variation  from  the  standard. 
Error  to  state  court  —  Federal  question 
—  Instructions  given  or  refused. 

6.  A  party  who  insists,  by  way  of  ob- 
jection to  or  requests  for  instructions,  upon 
a  construction  of  a  Federal  statute  which 
will  lead  to  a  judgment  in  his  favor,  seta 
up  a  claim  of  a  right  or  Immunity  under 
such  statute  within  the  meaning  of  U.  S. 
Rev.  SUt  ft  709,  U.  S.  Comp.  Stat.  1001,  p. 
576,  governing  writs  of  error  from  the  Su- 
preme Court  of  the  United  States  to  state 


Master  and  servant  —  safety  appliance 
act  —  dnty  as  to  drawbars. 

0.  The  statutory  duty  imposed  upon  ear* 
-'—   in  absolute  terms  by  the  safety  ep- 


comply  with  tha  standard  fixed  as 
the  height  for  drawbars,  is  not  discharged 
by  furnishing  cars  constructed  with  draw- 
bars of  the  standard  height,  and  by  fur- 
nishing to  competent  inspectors  and  train 
men  a  sufficient  number  of  metallic  wedges, 
or  "shims,"  to  use  as  occasion  demands  to 
raise  to  the  legal  standard  drawbars  low- 
ered by  the  natural  effect  ot  proper  use, 

[No.  201.] 
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Decided  May  IB,  1908. 


State  of  Arkansas  to  review  a  judgment 
which,  on  a  second  appeal,  affirmed  a  judg- 
ment of  the  Crawford  Circuit  Court,  in  that 
state.  In  favor  of  plaintiff  In  an  action  to 
recover  damages  for  death  alleged  to  hare 
been  caused  by  defendant's  negligence.    Re- 
Bee  same  case  below  on  first  appeal,  71 
Ark.   446,    78    S.    W.    820;    on    second    ap- 
peal, 93  Ark.  691,  98  S.  W.  068. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Rush  Taggatt,  John  F.  Dillon, 
Lovick    P.  Miles,   and  Oscar   L.   Miles   for 
plaintiff    hi    error. 
Mr.  Sam  B.  Chew  for  defendant  in  es> 


*Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court: 

The  defendant   in   error,  as  administra- 
trix of  George  W.  Taylor,  brought,  in  the 
circuit  court  of  the  state  of  Arkansas,  this 
action  at  law  against  the  plaintiff  in  error, 
a  corporation  owning  and  operating  a  rail- 
road.   Damages  were  sought,  for  the  bene- 
fit of  Taylor's  widow  and  next  of  kin,  on 
>unt    of    his    injury    and    death    in    the 
rse  of  his   employment  as  brakeman  in 
service  of  the  railroad.    It  was  alleged 
the    complaint    that   Taylor,    while    at- 
tempting,  in   the  discharge  of  his  duty,  to 
couple  two  cars,  was  caught  between  them 
and  killed.     The  right   to  recover  for   the 
death   was    based   solely   on   the   failure   of 
the  defendant  to  equip  the  two  cars  which 
to  be  coupled  with  such  drawbars  as 
required  by  the  act  of  Congress  known 
tie  safety  appliance  law.     27   SUt.  at 
L.  631,  chap.  106,  U.  S.  Comp.  SUt.  1901, 
p.  3174.    The  defendant's  answer  denied  that 
can    ware    improperly    equipped    with 
drawbars,  and  alleged  that  Taylor's  deata 


•Ed.  Note.— Tor  cues  In  point  —  Cant.  Dig.  vo 
Far  other  definitions,  see  Words  and  Phrase", 
i- Ed.  Nate.— Fo 


point,  see  Cent  Dig.  vol.  10,  Constitutional  law,  H  H,  IBs. 
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was  the  result  of  hi*  own  negligence.  At 
<c  a  trial  before  a  jury  upon  the  issues  made 
7  by  the*  pleadings,  there-  waa  a  verdict  for 
the  plaintiff,  which  was  affirmed  in  a  major- 
ity opinion  by  the  supremo  court  of  the 
ni.a.te.  The  judgment  of  that  court  is 
brought  here  for  re-examination  by  writ  of 
arror.  The  writ  seta  forth  many  assign- 
ments of  error,  but  'of  them  four  only  went 
relied  upon  in  argument  here,  and  they 
alone  need  be  stated  and  considered.  It  is 
not,  and  cannot  be,  disputed  that  the  ques- 
tions raised  by  the  errors  assigned  were 
seasonably  and  properly  made  in  the  court 
below,  ao  as  to  give  this  court  jurisdiction 
to  consider  them;  so  no  time  need  be  spent 
on  that.  But  the  defendant  in  error  insists 
that  the  questions  themselves,  though  prop- 
erly here  in  form,  are  not  Federal  ques- 
tions; that  is  to  say,  not  questions  which 
we,  by  law,  are  authorized  to  consider  on 
a  writ  of  error  to  a  state  court.  For  that 
reason  it  is  contended  that  the  writ  should 
he  dismissed.  That  contention  we  will  con- 
sider with  each  question  as  it  is  discussed. 
The  accident  by  which  the  plaintiff's  In- 
testate lost  his  life  occurred  in  the  Indian 
territory,  where,  contrary  to  the  doctrine 
of  the  common  law,  a  right  of  action  for 
death  exists.  The  cause  of  action  arose 
under  the  laws  of  the  territory,  and  was 
enforced  in  the  courts  of  Arkansas.  The 
plaintiff  in  error  contends  that  of  such  a 
cause,  triable  as  it  was  In  the  courts  of 
the  territory  created  by  Congress,  the  courts 
of  Arkansas  have  no  jurisdiction.  This  con- 
tention does  not  present  a  Federal  ques- 
tion. Each  state  may,  subject  to  the  re- 
strictions of  the  Federal  Constitution,  de- 
termine the  limits  of  the  jurisdiction  of  its 
courts,  the  character  of  the  controversies 
which  shall  be  heard  in  them,  and,  specific- 
ally, how  far  it  will,  having  jurisdiction  of 
the  parties,  entertain  in  its  courts  transi- 
tory actions  where  the  cause  of  action 
has  arisen  outside  its  borders.  Chambers 
t.  Baltimore  &  0.  R.  Co.  £07  U.  S.  142,  ante, 
34,  28  Sup.  Ct.  Rep.  34.  We  have,  there- 
fore,  no  authority  to  review  the  decision  of 
the  state  court,  so  far  as  it  holds  that 
there  was  jurisdiction  to  hear  and  deter- 
mine this  ease.  On  that  question  the  de- 
cision of  that  court  Is  final. 
<e  The  next  question  presented  requires  an 
•  examination  of  the'act  of  Congress  upon 
which  the  plaintiff  below  rested  her  right 
to  recover.  Section  S  of  the  safety  appli- 
ance law  Is  as  follows: 

"Within  ninety  days  from  the  passage 
of  this  act  the  American  Railway  Associa- 
tion Is  authorized  hereby  to  designate  to 
the  Interstate  Commerce  Commission  the 
standard  height  of  drawbars  for  freight 
oars,  measured  perpendicular  from  the  level 


of  the  tops  of  the  rails  to  the  centers  of 
the  drawbars,  for  each  of  the  several  gauges) 
of  railroads  in  mm  in  the  United  States,  and 
■hall  fix  a  HHMtJMMPP  variation  from  such) 
standard  height  to  be  allowed  between  the 
drawbars  of  empty  and  loaded  cars.  Upon 
their  determination  being  certified  to  the 
Interstate  Commerce  Commission,  said  Com- 
mission shall  at  once  give  notice  of  the 
standard  fixed  upon  to  all  common  carriers, 
owners,  or  lessees  engaged  in  interstate 
commerce  in  the  United  States  by  such 
means  as  the  Commission  may  deem  proper. 
But  should  such  association  fail  to  deter- 
mine a  standard  as  above  provided,  it  shall 
be  the  duty  of  the  Interstate  Commerce  Com- 
mission to  do  so  before  July  first,  eighteen 
hundred  and  ninety-four,  and  Immediately 
to  give  notice  thereof  as  aforesaid.  And 
after  July  first,  eighteen  hundred  and  nine- 
ty-five, no  cars,  either  loaded  or  unloaded, 
shall  be  used  In  interstate  traffic  which  do 
not  comply  with  the  standard  above  provid- 
ed for." 

The  action  taken  In  compliance  with  this 
law  by  the  American  Railway  Association, 
which  was  duly  certified  to  and  promul- 
gated by  the  Interstate  Commerce  Commis- 
sion, was  contained  in  the  following  resolu-*. 
tdon:  » 

■"Resolved,  that  the  standard  height  of* 
drawbars  for  freight  cars,  measured  perpen- 
dicular from  the  level  of  the  tops  of  the 
rails  to  the  centers  of  the  drawbars,  for 
standard-gauge  railroads  in  the  United 
States,  shall  be  34%  inches,  and  the  maxi- 
mum variation  from  such  standard  heights 
to  be  allowed  between  the  drawbars  of  emp- 
ty and  loaded  cars  shall  be  3  inches. 

"Resolved,  that  the  standard  height  of 
drawbars  for  freight  cars,  measured  perpen- 
dicular from  the  level  of  the  tops  of  the 
rails  to  the  centers  of  the  drawbars,  for  the 
narrow-gauge  railroads  In  the  United  States, 
shall  be  26  inches,  and  the  maximum  varia- 
tion from  such  standard  height  to  be  al- 
lowed between  the  drawbars  of  empty  and 
loaded  cars  shall  be  3  inches." 

It  is  contended  that  there  is  here  an  un- 
constitutional delegation  of  legislative  pow- 
er to  the  railway  association  and  to  the 
Interstate  Commerce  Commission.  This  la 
clearly  a  Federal  question.  Briefly  stated, 
the  statute  enacted  that  after  a  date  named 
only  cars  with  drawbars  of  uniform  height 
should  be  used  in  interstate  commerce,  and 
that  the  standard  should  be  fixed  by  the  as- 
sociation and  declared  by  the  Commission. 
Nothing  need  be  said  upon  this  question  ex- 
cept that  it  was  settled  adversely  to  the 
contention  of  the  plaintiff  in  error  In  Butt- 
field  v.  Stranahan,  192  TJ.  8.  470,  48  L.  ad, 
525,  24  Sup.  Ct  Rep.  349,— a  case  which,  fa 
principle,  is  completely  in  point.     And  Mt 
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Union  Bridge  Co.  t.  United  States,  204 
U.  S.  364,  61  L.  ed.  528,  87  Sap.  Ct,  Rep. 
1S7,  when  the  cases  were  reviewed. 

Before  proceeding  with  the  consideration 
of  the  third  assignment  of  error,  which 
arises  out  of  the  charge,  it  will  be  neces- 
sary to  set  forth  the  course  of  the  trial 
and  the  state  of  the  evidence  when  the 
cause  came  to  be  submitted  to  the  jury. 
This  is  done,  not  for  the  purpose  of  retrying 
questions  of  fact,  which  we  may  not  do, 
but,  first,  to  see  whether  the  question  raised 
was  of  a  Federal  nature;  and,  second,  to  see 
whether  error  was  committed  in  the  deci- 
sion of  it.  Taylor  was  a  brakeman  on  a 
freight  train,  which  had  stopped  at  a  sta- 
tion for  the  purpose  of  leaving  there  two 
oars  which  were  in  the  middle  of  the  train. 
When  this  was  dons  the  train  was  left  in 
two  parts,  the  engine  and  several  cars  at- 
tached making  one  section  and  the  caboose 
with  several  cars  attached  making  the  oth- 
er. The  caboose  and  its  cars  remained  sta- 
tionary, and  the  cars  attached  to  the  en- 
gine were  "kicked"  back  to  make  the  coup- 
a  ling.    One  of  the  care  to  be  coupled  had  an 

*  automatic   coupler  and   the  other   an   old- 

*  fashioned  link  and  pin  coupler.  That 'part 
of  the  law  which  requires  automatic  coup- 
lers on  all  cars  was  not  then  in  force.  In 
attempting  to  make  the  coupling  Taylor 
went  between  the  cars  and  was  killed.  The 
ears  were  "kicked"  with  such  force  that  the 
impact  considerably  injured  those  imme- 
diately in  contact  and  derailed  one  of  them. 
One  of  the  cars  to  be  coupled  {that  with 
the  automatic  coupler)  was  fully  and  the 
other  lightly  loaded.  The  testimony  on 
both  sides  tended  to  show  that  there  was 
some  difference  in  the  height  of  the  draw- 
bars of  these  two  cars,  as  they  rested  on 
the  tracks  in  their  loaded  condition,  bnt 
there  was  no  testimony  aa  to  the  height  of 
the  drawbars  if  the  cars  were  unlosded, 
except  that,  as  originally  made  some  years 
before,  they  were  both  of  standard  height. 
But  as  to  the  extent  of  the  difference  In 
the  height  of  the  drawbars,  as  the  cars  were 
being  used  at  the  time  of  the  accident,  there 
was  a  conflict  in  the  testimony.  One  wit- 
ness called  by  the  plaintiff  testified  that 
the  automatic  coupler  appeared  to  be  about 
4  inches  lower  than  the  link  end  pin  coup- 
ler, although  another,  called  also  by  the 
plaintiff,  testified  that  the  automatic  coup- 
ler was  1  to  3  inches  higher  than  the  other. 
That  the  automatic  coupler  was  the  lower 
la  shown  by  the  marks  left  upon  It  by  the 
contact,  which  indicated  that  it  had  been 
overriden  by  the  link  and  pin  coupler,  and 
was  testified  to  by  a  witness  who  mode  up 
the  train  at  Its  starting  point  Two  wit- 
nesses celled  by  the  defendant  testified  to 
aetoal  measurements  made)  soon  after  the 


accident,  which  showed  that  the  center  of 
the  drawbar  of  the  automatic  coupler  was 
32%  inches  from  the  top  of  the  rail,  and 
that  of  the  link  and  pin  coupler  33%  inches 
from  the  top  of  the  rail.  The  evidence, 
therefore,  in  Its  aspect  most  favorable  to 
the  plaintiff,  tended  to  show  that  the  fully- 
loaded  car  was  equipped  with  an  automatie 
coupler  which,  at  the  time,  was  4  inches 
lower  than  the  link  and  pin  coupler  of 
the  lightly-loaded  car.  On  the  other  hand, 
the  evidence  in  its  aspect  most  favorable 
to  the  defendant  tended  to  show  that  thea 
automatic  drawbar  of  the  loaded  car  wosg 
exactly  1  inch  lower  than  the  link  and*  pin* 
drawbar.  It  was  the  duty  of  the  jury  to 
pass  upon  this  conflicting  evidence,  and  it 
was  the  duty  of  the  presiding  judge  to  in- 
struct the  jury  clearly  as  to  the  duty  im- 
posed upon  the  defendant  by  the  act  of 
Congress.  Before  passing  to  the  considera- 
tion of  the  charge  to  the  jury  we  will  for 
ourselves  determine  the  meaning  of  that 
act.  We  think  that  it  requires  that  the 
center  of  the  drawbars  of  freight  cars  used 
on  standard-gauge  railroads  shall  be,  when 
the  care  are  empty,  34%  Inches  above  the 
level  of  the  tops  of  the  Tails;  that  it  per- 
mite,  when  a  cor  is  partly  or  fully  loaded, 
a  variation  in  the  height  downward,  in  no 
case  to  exceed  S  Inches;  that  It  does  not 
require  that  the  variation  shall  be  in  pro- 
portion to  the  load,  nor  that  a  fully-loaded 
car  shall  exhaust  the  full  S  inches  of  the 
maximum  permissible  variation  and  bring 
its  drawbars  down  to  the  height  of  81% 
Inches  above  the  rails.  If  a  car,  when  un- 
loaded, has  its  drawbars  34%  inches  above 
the  tails,  and,  in  any  stage  of  loading,  does 
not  lower  its  drawbars  more  than  3  inches, 
it  complies  with  the  requirements  of  the 
law.  If,  when  unloaded,  its  drawbars  are 
of  greater  or  less  height  than  the  standard 
prescribed  by  the  law,  or  if,  when  wholly 
or  partially  loaded,  its  drawbars  are  lowered 
more  than  the  maximum  variation  permit- 
ted, the  car  does  not  comply  with  the  re- 
quirements of  the  law.  On  this  aspect  of 
the  case  the  presiding  judge  gave  certain 
Instructions  and  refused  certain  instruc- 
tions, both  under  the  exception  of  the  de- 
fendant.   The  jury  were  instructed,  the  ital- 

"1.  The  act  of  Congress  fires  the  stand- 
ard height  of  loaded  cars  engaged  in  Inter- 
state commerce  on  standard-gauge  rail- 
roads at  31%  inches,  and  unloaded  ears  at 
34%  inches,  measured  perpendicularly  from 
the  level  of  the  face  of  the  rails  to  the  cen- 
ters of  the  drawbars,  and  this  variation 
of  8  inches  fn  height  is  intended  to  allow 
for  the  difference  in  height  caused  by  load- 
ing the  car  to  the  full  capacity,  or  by  load- 
ing It  partially,  or  by  lta  being  carried  hi 
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gtlw  train  when  it  Is  empty.  Now,  toe  law 
•  reqiiired'tliat  the  two  ears  between  which 
Taylor  lost  hi*  life  should  be,  when  unload- 
ed, of  the  equal  and  uniform  height,  from 
the  level  of  the  face  of  the  rails  to  the  cen- 
ter of  the  drawbar*,  of  84%  inches,  and, 
when  loaded  to  the  full  capacity,  should  be 
of  the  uniform  height  of  81%  inches.  Vow, 
if  the  plaintiff,  by  a  preponderance  of  the 
evidence,  shows  a  violation  of  this  duty  on 
part  of  defendant,  then  this  is  negligence; 
and  if  the  proof  by  a  preponderance  also 
show*  that  this  caused  or  contributed  to 
the  death  of  Taylor,  then  you  should  find  for 
the  plaintiff,  unless  it  appear*  by  a  pre- 
ponderance of  the  evidence  that  Taylor  was 
wanting  in  ordinary  care  for  hie  own  safety, 
and  that  this  want  of  care  on  Taylor'*  part 
for  hi*  own  safety  caused  or  contributed 
to  the  injury  and  death  sued  for,  in  which 
latter  case  you  should  And  for  the  defend- 

"2.  If  there  woe  the  difference  between 
the  height  of  the  center  of  the  drawbars  in 
the  two  ears  in-  question,  ae  indicated  in  the 
first  instruction,  then  the  question  arises 
whether  this  difference  caused  or  contribut- 
ed to  the  injury  and  death  of  Taylor  sued 
for.  On  that  point,  if  such  difference  ex- 
isted, and  but  for  its  existence  the  injury 
and  death  of  Taylor  would  not  have  hap- 
pened, then  such  difference  is  said  in  law 
to  be  an  efficient  proximate  cause  of  Tay- 
lor's Injury  and  death,  although.  It  may  be 
true  that  other  caused  may  have  co-operated 
with  this  one  in  producing  the  injury  and 
death  of  Taylor,  and  but  for  these  other  co- 
operating causes  the  injury  and  death  of 
Taylor  would  not  have  ensued.  But  if  auch 
difference  in  height  of  the  center  of  the 
drawbars  a*  aforesaid  actually  existed,  yet 
if  the  injury  and  death  of  Taylor  would  have 
ensued  just  the  tame  a*  it  did  without  the 
existence  of  auch  difference  In  height  of  the 
center  of  the  drawbars,  then  such  difference 
in  the  height  of  the  center  of  the  drawbars 
is  not  in  law  an  efficient  proximate  cause 
of  the  injury  and  death  of  Taylor." 

The    clear   intendment   of   these   instruc- 
tions was  that  the  law  required  that  the 
drawbars  of  a  fully-loaded  car  should  be  of 
M  the  height  of  31%  inches,  and  that  if  either 
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of  it*  duty.  We  And  nothing  in  the  re- 
mainder of  the  charge  which  qualifies  this 
Instruction,  and  we  think  it  was  erroneous. 
We  should  be  reluctant  to  insist  upon  mere 
academic  accuracy  of  instructions  to  a  jury. 
But  how  vitally  this  error  affected  the  de- 
fendant Is  demonstrated  by  the  fact  that  its 
own  evidence  showed  that  the  drawbar  of 
the  fully-loaded  car  was  32%  inches  in 
height     Under  these  Instruction*  the  plain- 


tiff was  permitted  to  recover  on  proof  of 
this  fact  alone.  Prom  such  proof  a  verdict 
for  the  plaintiff  would  logically  follow. 
The  error  of  the  charge  was  emphasized  by 
the  refusal  to  instruct  the  jury,  as  request- 
ed by  the  defendant,  "that  when  one  car 
is  fully  loaded  and  another  car  in  the  same 
train  is  only  partially  loaded,  the  law  al- 
lows a  variation  of  full  3  Inches  between 
the  center  of  the  drawbars  of  such  car*, 
without  regard  to  the  amount  of  weight  in 
the  partially- loaded  ear."  This  request,  tak- 
en in  connection  with  the  instruction  that 
the  drawbar*  of  unloaded  car*  should  be  of 
the  height  prescribed  by  the  act,  expressed 
the  true  rule,  and  should  have  been  given. 
On  the  other  hand,  a  request  for  instructions, 
which  was  as  follows:  "The  court  charges 
you  that  the  act  of  Congress  allows  a  varia- 
tion in  height  of  3  Inches  between  the  cen- 
ters of  the  drawbars  of  all  cars  used  in  in- 
terstate commerce,  regardless  of  whether 
they  are  loaded  or  empty,  the  measurement 
of  such  height  to  be  made  perpendicularly 
from  the  top  of  the  rail  to  the  center  of  the 
drawbar  shank  or  draft  line,"  contained  an 
erroneous  expression  of  the  law,  and  was 
correctly  refused.  It  is  based  upon  the  the- 
ory that  the  height  of  the  drawbar*  of  un- 
loaded cars  may  vary  3  inches,  while  the 
act,  a*  we  have  said,  requires  that  the 
height  of  the  drawbars  of  unloaded  cars 
shall  be  uniform. 

But  we  have  not  the  power  to  correct  mere 
error*  in  the  trials  in  state  courts,  al- 
though affirmed  by  the  highest  state  courts. 
This  court  is  not  a  general  court  of  ap- 
peal*, with  the  general  right  to  review  the 
decisions  of  state  courts.  We  may  only  in--t 
quire  whether  there  has  been  error  commit-!} 
ted  in  the'decision'  of  those  Federal  que*-* 
tions  which  are  set  forth  In  |  70S  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat  1001, 
p.  676),  and  it  is  strenuously  urged  that 
the  error  In  this  part  of  the  case  was  not  in 
the  decision  of  any  such  Federal  question. 
That  position  we  proceed  to  examine. 

The  judicial  power  of  the  United  States 
extends  "to  all  cases,  in  law  and  equity, 
arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  au- 
thority." Const,  art.  3,  |  2.  The  case  at 
bar,  where  the  right  of  action  was  based 
solely  upon  an  act  of  Congress,  assuredly 
was  a  case  "arising  under  .  .  .  the 
laws  of  the  United  States."  It  was  settled, 
once  for  all  time,  in  Cohen  v.  Virginia,  6 
Wheat.  2S4,  BL.wl.M7,  that  the  appellate 
jurisdiction,  authorized  by  the  Constitu- 
tion to  be  exercised  by  this  court,  warrants 
it  in  reviewing  the  judgments  of  state 
courts  so  far  as  they  pass  trpon  a  law  of 
the  United  States.     It  was  said  in  that 
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MM  (p.  418}  i  The}'  [the  werds  of  the 
Constitution]  give  to  the  Supreme  Court  ap- 
pellate juriidiction  in  all  cases  arising  un- 
der the  Constitution,  laws,  and  treaties  of 
the  United  States.  The  words  are  broad 
enough  to  comprehend  all  cases  of  this  de- 
scription, id  whatever  court  they  may  be 
decided;"  and  it  was  further  said  (p.  370) : 
"A  ease  In  law  or  equity  consists  of  the 
right  of  the  one  party,  as  well  as  of  the 
other,  and  may  truly  be  said  to  arise  under 
the  Constitution  or  a  law  of  the  United 
States,  whenever  its  correct  decision  depends 
on  the  construction  of  either."  But  the  ap- 
pellate jurisdiction  of  this  court  must  be 
exercised  "with  such  exceptions  and  under 
such  regulations  as  the  Congress  shall 
make."  Const,  art.  3,  I  2.  Congress  has 
regulated  and  limited  the  appellate  juris- 
diction of  this  court  over  the  state  courts 
by  |  709  of  the  Revised  Statutes,  and  our 
jurisdiction  in  this  respect  extends  only  to 
the  cases  there  enumerated,  even  though 
*  wider  jurisdiction  might  be  permitted  by 
the  constitutional  grant  of  power.  Murdock 
v.  Memphis,  20  Wall.  S90,  020,  22  L.  ed. 
429,  431.  The  words  of  that  section  mate- 
is  rial  here  are  those  authorizing  this  court 
•to  re-examine  the  judgments  of  the  state 
•  courts  "where  any  title,  right,  *  privilege, 
or  Immunity  is  claimed  under  .  .  .  any 
.  .  .  statute  of  ...  the  United 
States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed  .  .  .  under  such  .  .  . 
statute."  There  can  be  no  doubt  that  the 
claim  made  here  was  specifically  set  up, 
claimed,  and  denied  in  the  state  courts.  The 
question,  therefore,  precisely  stated,  it 
whether  it  was  a  claim  of  a  right  or  im- 
munity under  a  statute  of  the  United  States. 
Recent  decisions  of  this  court  remove  all 
doubt  from  the  answer  to  this  question. 
McCormick  v.  Market  Nat.  Bank,  185  U.  H. 
638,  41  L.  ed.  817,  17  Sup.  Ct  Rep.  433; 
California  Nat  Bank  t.  Kennedy,  107  U. 
S.  362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831; 
San  Jos*.  Land  ft  Water  Co.  v.  San  Jose 
Ranch  Co.  189  U.  S.  177,  47  L.  ed.  766,  23 
Sup.  Ct.  Rep.  487;  Nutt  v.  Kn.it,  200  U. 
8.  12,  B0  L.  ed.  348,  26  Sup.  Ct  Rep.  216; 
Rector  t.  City  Deposit  Bank  Co.  200  U.  S. 
406,  60  L.  ed.  627,  26  Sup.  Ct  Rep.  289; 
Illinois  C.  R.  Co.  v.  McKendree,  203  U.  S. 
614,  61  L.  ed.  298,  27  Sup.  Ct  Rep.  163; 
Eau  Claire  Nat.  Bank  v.  Jaekman,  204  U. 
8.  S22,  51  L.  ed.  696,  27  Sup.  Ct  Rep.  391; 
Hammond  v.  Whittredge,  204  U.  S.  638,  51 
L.  ed.  606,  27  Sup.  Ct  Rep.  396.  The 
principles  to  be  derived  from  the  eases  are 
these:  Where  a  parly  to  litigation  in  a 
stata  court  insists,  by  way  of  objection  to  or 
requests]  for  instructions,  upon  a  construc- 
tion  «•   a    statute   of   the   United   States 


which  will  lead,  or,  on  aossibls  findinas 
of  fast  from  the  evidence  may  lead,  to  a 
judgment  in  his  favor,  and  his  claim  in 
this  respect,  being  duly  set  up,  is  denied  by 
the  highest  court  of  the  state,  then  the  ques- 
tion thus  raised  may  be  reviewed  in  this 
court  The  plain  reason  la  that,  in  all 
such  cases,  he  has  claimed  in  the  state  court 
a  right  or  immunity  under  a  law  of  the 
United  States  and  it  has  been  denied  to  him. 
Jurisdiction  so  dearly  warranted  by  tie 
Constitution  and  so  explicitly  conferred  by 
the  aet  of  Congress  needs  no  justification. 
But  it  may  not  be  out  of  place  to  say  that 
in  no  other  manner  can  a  uniform  construo- 
tion  of  the  statute  laws  of  the  United  States 
be  secured,  so  that  they  shall  have  the  same 
meaning  and  effect  in  all  the  atatea  of  the 

It  is  clear  that  these  principles  govern  the 
case  at  bar.  The  defendant,  now  plaintiff 
in  error,  objected  to  an  erroneous  con- 
struction of  the  safety  appliance  aet,  which^ 
warranted  on  the  evidence  a  Judgment* 
against  it,  and  insisted  upon  a«correct  eon-* 
struction  of  the  act,  which  warranted  on 
the  evidence  a  judgment  in  its  favor.  The 
denials  of  its  claims  were  decisions  of  Fed- 
eral questions  reviewable  here. 

The  plaintiff  in  error  raises  another  ques- 
tion which,  for  the  reasons  already  given, 
we  think  la  of  a  Federal  nature.  The  evi- 
dence showed  that  drawbars  which,  as  or- 
iginally constructed,  are  of  standard  height, 
are  lowered  by  the  natural  effect  of  proper 
use;  that,  In  addition  to  the  correction  of 
this  tendency  by  general  repair,  devices 
called  "shims,''  which  are  metallic  wedges 
of  different  thickness,  are  employed  to  ralas 
the  lowered  drawbar  to  the  legal  standard; 
and  that,  in  the  caboose  of  this  train,  the 
railroad  furnished  a  sufficient  supply  of 
these  shims,  which  it  was  the  duty  of  the 
conductor  or  brakeman  to  use  aa  occasion 
demanded.  On  this  state  of  the  evidence 
the  defendant  was  refused  instructions,  in 
substance,  that,  if  the  defendant  furnished 
cars  which  were  constructed  with  drawbars 
of  a  standard  height,  and  furnished  shims 
to  competent  inspectors  and  trainmen,  and 
used  reasonable  care  to  keep  the  drawbars  at 
a  reasonable  height,  it  had  complied  with 
its  statutory  duty,  and,  if  the  lowering  of 
the  drawbar  resulted  from  the  failure  to 
use  the  shims,  that  was  the  negligence  of  a 
fellow  servant  for  which  the  defendant  was 
not  responsible.  In  deciding  the  questions 
thus  raised,  upon  which  the  courts  have 
differed  (St  Loufs  *  S.  F.  R.  Co.  v.  Delk, 
168  Fed.  931),  we  need  not  enter  Into  the 
wilderness  of  eases  upon  tfce  common-law 
duty  of  the  employer  to  use  reasonable  ear* 
to  furnish  his  employee  reasonably  sale 
tools,   machinery,    and   appliances,    or   soa- 
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attar  when  and  bow  far  thai  duty  may  be 
performed  by  delegating  ft  to  suitable  per- 
aoni  for  whoia  default  the  employer  ia  not 
responsible.  In  the  ease  before  us  tie 
liability  of  the  defendant  does  not  grow 
out  of  the  eommon-law  duty  of  master  to 
•errant.  The  Congress,  not  satisfied  with 
the  eommon-law  duty  and  its  resulting 
liability,  has  prescribed  and  defined  the 
duty  by  statute.  We  have  nothing  to  do 
abut  to  ascertain  and  declare  the  meaning 
ft  of  a  few  simple  words  in  which  the  duty 
•  b  described.  It  ia  enacted  that  "no'enra, 
either  loaded  or  unloaded,  shall  be  used  in 
Interstate  traffic  which  do  not  comply  with 
the  standard."  There  ia  no  escape  from  the 
meaning  of  these  words.  Explanation  can- 
not clarify  them,  and  ought  not  to  be  em- 
ployed to  confuse  them  or  lessen  their  sig- 
nificance. The  obvious  purpose  of  the  Legis- 
lature was  to  supplant  the  qualified  duty 
«f  the  common  law  with  an  absolute  duty, 
deemed  by  It  more  just.  If  the  railroad 
does,  in  point  of  fact,  use  cars  which  do 
not  comply  with  the  standard,  It  violates 
the  plain  prohibitions  of  the  law,  and  there 
•rises  from  that  violation  the  liability  to 
make  compensation  to  on*  who  ia  injured 
by  it  It  ia  urged  that  this  is  a  harsh 
construction.  To  this  we  reply  that,  if  it  be 
the  true  construction,  its  harshness  Is  no 
concern  of  the  courts.  They  have  no  re- 
sponsibility for  the  justice  or  wisdom  of 
legislation,  and  no  duty  except  to  enforce  the 
law  ss  it  is  written,  unless  it  is  clearly 
beyond  the  constitutional  power  of  the  law- 
making body.  It  is  said  that  the  liability 
under  the  statute,  as  thus  construed,  im- 
poses so  great  a  hardship  upon  the  rail- 
roads that  it  ought  not  to  be  supposed  that 
Congress  intended  it.  Certainly  the  statute 
ought  not  to  be  given  an  absurd  or  utterly 
unreasonable  interpretation,  leading  to  hard- 
ship and  injustice.  If  any  other  interpreta- 
tion is  reasonably  possible.  But  this  argu- 
ment is  a  dangerous  one,  and  never  should 
be  heeded  where  the  hardship  would  be  occa- 
sional and  exceptional.  It  would  be  better, 
It  was  once  said  by  Lord  Eldon,  to  look 
hardship  in  the  face  rather  than  break 
down  the  rules  of  law.  But  when  applied 
to  the  ease  at  bar  tbe  argument  of  hardship 
la  plausible  only  when  the  attention  Is  di- 
rected to  the  material  Interest  of  the  em- 
ployer to  the  exclusion  of  the  interests  of 
the  employee  and  of  the  public.  Where  an 
Injury  happens  through  the  absence  of  a 
safe  drawbar  there  must  be  hardship.  Such 
an  injury  must  be  an  irreparable  misfor- 
tune to  someone.  If  it  must  be  borne  en- 
tirely by  him  who  suffers  It,  that  is  a 
hardship  to  him.  If  its  burden  Is  trans- 
ferred, as  far  as  it  la  capable  of  transfer,  to 
4jm  employer,  it  1st  a  hardship  to  him.     It 


is  quite  conceivable  that  Congress,  *on-| 
templating  the  inevi table*  hardship  of  such" 
injuries,  and  hoping  to  dlmfakli  the  eco- 
nomic loss  to  the  community  resulting  from 
them,  should  deem  it  wise  to  impose  their 
burdens  upon  those  who  could  measureably 
control  their  causes,  instead  of  upon  those 
who  are,  in  the  main,  helpless  in  that  re- 
gard. Such  a  policy  would  be  intelligible, 
and,  to  say  the  least,  not  so  unreasonable 
as  to  require  us  to  doubt  that  it  was  intend- 
ed, and  to  seek  some  unnatural  interpreta- 
tion of  common  words.  We  see  no  error 
in  this  part  ef  the  case.  But,  for  the  rea- 
sons  before   given,   the   judgment   must  be 


(no  u.  a.  utt) 
KB  JAMES  B.  WOOD  and  Jethro  P.  Hen- 
derson, Petitioners. 


under  tbe  bankrupt  act  of  July  1,  180S  (3( 
Stat  at  L.  5B2,  chap.  641,  U.  8.  Comp, 
Stat  1901,  p.  3448),  |  COd.  to  re-examlns 
and  reduce,  on  petition  of  the  trustee,  pay- 
ments and  transfers  made  by  a  bankrupt  to 
counsel,  in  contemplation  of  bankruptcy, 
for  services  to  be  rendered,  extends  to  a  ease 
when  such  counsel  are  nonresidents  of  the 
state  and  district,  and  where  the  transac- 
tions occurred  and  the  notice  of  the  pro- 
ceeding was  served  outside  the  district. 
Bankruptcy  —  examining  said  reducing 
counsel   fees  —  notice. 

2.  Such  notice,  by  mail  or  otherwise,  aa 
the  court  shall  direct  of  the  proceeding 
taken  under  the  bankrupt  act  of  July  1, 
1898,  E  BOd,  to  re-examine  and  reduce  pay* 
meats  or  transfers  to  counsel  made  by  a 
bankrupt,  in  contemplation  of  bankruptcy 
proceedings,  for  services  to  be  rendered,  u 
sufficient,  provided  that  an  opportunity  la 
given  to  appear  and  contest  the  reasonable- 
ness of  the  charges. 

Bankruptcy  —  Jurisdiction  —  recovering 
excessive  counsel  fees  —  plenary  suit 

3.  A  trustee  in  bankruptcy  cannot  main* 
tain  a  plenary  suit  in  a  court  of  bank* 
ruptcy  to  recover  in  another  jurisdiction 
excessive  payments  or  transfers  to  coun- 
sel made  by  a  bankrupt,  in  contemplation 
of  bankruptcy  proceedings,  for  services  to 
be  rendered,  where  that  court  has  made  no 
order  in  the  proceeding  authorised  by  the 
bankrupt  act  of  July  1,  1898,  |  SOd,  to  re- 
examine and  reduce  such  paymenta  or  trans- 
fers. 

Jury  —  constitutional     right     to     Jury 
trial  —  bankruptcy  proceedings. 

4.  The  right  to  trial  by  jury  in  suits  at 
common  law,  secured  by  U.  B.  Const,  7th 
Amend.,  is  not  Infringed  by  the  prooeedeing 
authorised  by  tbe  bankrupt  act  of  July  F, 
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lflflH,  |  00d,  to  re-examine  and  redoes  pay- 
ments and  transfers  of  property  to  counsel, 
,  &  contcmplatiu"    " 


Submitted  March   0,    1908.     Decided   May 
18,  1008. 
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~VN  A  CERTIFICATE   from  the  United 

"  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  presenting  three  questions 
for  determination.'  First,  as  to  the  jurisdic- 
tion of  a  court  of  bankruptcy  of  a  proceed 
ing  to  re-examine  and  reduce  payments 
and  transfers  of  property  to  counsel,  made 
by  a  bankrupt,  in  contemplation  of  bank- 
ruptcy proceedings,  for  services  to  be  ren- 
dered; second,  as  to  ths  sufficiency  of  the 
notice  given  outside  of  the  jurisdiction; 
third,  as  to  whether  a  trustee  In  bank- 
ruptcy may  maintain  a  plenary  suit  to  re- 
cover excessive  charges  in  another  jurisdic- 
tion. First  and  second  questions  answered 
In  the  affirmative  and  the  third  in  the  nega- 
tive. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  Scott  Blckaler,  Edmon  G. 
Bennett,  and  George  L.  Nye  for  petition- 
ers. 
.       Mr.  Harvey  BIddell  for  respondent. 

s . 

•     Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  Is  here  upon  certificate  from  the 
circuit  court  of  appeals  for  the  eighth 
eircuit 

The  facta  certified  are:  R.  H.  Williams 
had  been  adjudicated  a  bankrupt  on  Janu- 
ary 13,  1004,  in  ths  district  court  of  the 
United  States  for  Colorado.  On  the  17th 
of  May,  1905,  it  appears  that  the  trustee 
In  bankruptcy  (following  |  SOd)  petitioned 
the  court,  representing  that  the  bankrupt, 
in  contemplation  of  filing  the  petition  in 
bankruptcy,  did  pay  to  certain  counsel,  the 
petitioners  In  this  case,  at  Hot  Springs, 
Arkansas,  $5,000  in  cash,  and  transfer  to 
them  a  certificate  of  deposit  for  83,000, 
and  a  certificate  of  deposit  for  81,705;  that 
said  money  and  property  were  transferred 
to  said  counsel,  Wood  and  Henderson, 
said  Williams,  in  contemplation  of  the  filing 
of  a  petition  in  bankruptcy  against  him, 
within  four  months  of  the  filing  thereof, 
for  legal  services  to  be  rendered  thereafter 
by  said  Wood  and  Henderson.  They  were 
thereupon  ordered  to  appear  at  the  office 
of  the  referee.  In  the  city  of  Colorado 
Springs  in  ths  state  of  Colorado,  on 
June  20,  1905,  and  show  cause,  if  any 
they  had,  why  an  order  should  not  be 
mads    determining    and    adjudicating    the 


reasonable  valoe  of  the  services  rendered 
by  the  said  attorneys  for  the  said  bankrupt, 
and  that.  In  default  of  their  appearance, 
the  ret  area  would  proceed  to  hear  and  deter- 
mine the  matter  oa  the  evidence  presented. 
It  was  ordered  that  a  copy  of  the  citation, 
together  with  a  copy  of  the  petition,  be 
served  on  Wood  and  Henderson  at  Hot 
Springs,  Arkansas,  at  least  twenty  days  be- 
fore the  day  set  for  the  hearing.  On  the 
first  day  of  August,  1905,  the  referee  in 
bankruptcy,  holding  a  court  of  bankruptcy, 
made  the  following  order: 

"It  appearing  to  the  court  from  the  evi- 
dence that  a  copy  of  this  application,  to- 
gether with  a  copy  of  the  order  to  show 
cause,  issued  thereon,  returnable  on  the  20th 
day  of  June,  A.  D.  1905,  was  duly  served  ante 
said  J.  B.  Wood  and  Jethro  P.  Henderson  on 3 
the  28th  day  of  May,  1905;  and  that*  the" 
said  J.  B.  Wood  and  J.  P.  Henderson, 
not  having  appeared  on  the  said  ?.0th 
day  of  June,  1905,  herein,  or  shown  to 
this  court  any  cause  why  this  court 
should  not  proceed  to  re-examine  the 
said  transaction.  And  it  further  appear- 
ing to  this  court  that  the  matter  of 
the  said  hearing  has  been  duly  continued 
from  the  said  20th  day  of  June  until  this 
1st  day  of  August,  1905,  and  that  due  no- 
tice of  such  continuance  has  been  served  up- 
on ths  said  J.  B.  Wood  and  Jethro  P.  Hen- 
derson, and  that  the  said  J.  B.  Wood  and 
Jethro  P.  Henderson  are  fully  advised  that 
this  hearing  would  be  duly  had  on  this  dayi 
and  the  said  J.  B.  Wood  and  Jethro  P.  Hen- 
derson, not  having  shown  cause  against  the 
said  application,  and  the  court  having  heard 
the  evidence  on  the  part  of  the  said  trustee, 
in  support  of  the  said  application,  and  the 
arguments  of  counsel  thereon,  and  the  court 
being  fully  advised  as  to  all  matters  of  law 
and  fact  arising  herein,  the  court  doth  find 
and  adjudge  that  the  said  H.  H.  Williams, 
in  contemplation  of  the  filing  of  a  petition 
in  bankruptcy  against  him,  did,  on  the  5th 
day  of  December,  1002,  transfer  to  said  J.  B. 
Wood  and  Jethro  P.  Henderson,  attorneys  at 
law,  for  services  to  be  rendered,  the  sum  of 
89,000,  lawful  money  of  the  United  States, 

"  one  certificate  of  deposit  for  the  sum  of 
83,000,  issued  by  the  Security  Bank  of  Hot 
Springs,  Arkansas,  to  the  said  R.  H.  Wil- 
liams, and  one  certificate  of  deposit  issued 
by  ths  Arkansas  National  Bank  of  Hot 
Springs,  Arkansas,  to  R.  H.  Williams  for  ths 
sum  of  $1,705,  the  said  two  certificates  of 
deposits  having  since  been  collected  by  ths) 
said  J.  B.  Wood  and  Jethro  P.  Henderson, 
And  the  court  doth  find,  on  re-examination 
of  the  said  transaction,  that  the  sum  of  $800 

reasonable  compensation  for  the  ear* ices 
rendered  ths  said  bankrupt  under  tba  terms 
of  the  transaction  by  which  said  money  and 
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property  were  transferred  to  the  nld  J.  B. 
Wood  and  Jethro  F.  Henderson,  and  doth 
And  and  adjudge  that  the  Mid  transaction 
It  valid  to  that  extent  only,  which  the 
oourt   determine*:   and    adjudges   to  be   the 

•  reasonable  value  for  aaid  service*." 
3     It  ih  thereupon  ordered  and  adjudged 

•  that  the  transaction  'wu  valid  as  to  the 
■am  of  (600,  found  to  be  the  reasonable 
value  of  the  services,  and  the  trustee  was 
ordered  to  proceed  to  recover  the  excess, 
being  the  nun  of  $8,996,  from  the  eald 
Wood  and  Henderson.  Thereupon,  and  after 
this  order.  Wood  and  Henderson  appeared 
before  the  referee  for  the  sole  purpose  of 
challenging  his  jurisdiction  to  make  the 
foregoing  order,  upon  the  ground  that  nei- 
ther the  parties  nor  the  subject-matter  was 
within  the  jurisdiction  of  the  district  court 
of  Colorado.  Thereafter  the  ease  was  certi- 
fied to  the  district  court,  and  in  that  court 
Wood  and  Henderson  renewed  their  objection 
to  the  jurisdiction  of  the  district  court,  and 
that  eonrt  affirmed  the  ruling  of  the  referee; 
thereupon  Wood  and  Henderson  filed  their 
petition  in  the  circuit  court  of  appeals  for 
a  review  of  the  order  of  the  district  court, 
and  challenged  the  jurisdiction  of  that  court 
and  the  referee  to  make  the  order  aforesaid, 
because  they  were  citizens  and  residents  of 
Arkansas;  that  the  service  of  the  notice  of 
proceedings  was  made  upon  them  at  Hot 
Springs,  In  that  state;  that  they  had  not 
appeared  or  submitted  to  the  jurisdiction  of 
the  district  court  except  to  raise  the  juris- 
dictional questions;  that  the  subject-matter 
of  the  proceedings  was  certain  transactions 
which  took  place  wholly  within  the  state 
of  Arkansas.  Thereupon  the  circuit  court 
of  appeals  certified  three  questions  to  this 
eonrt,  as  follows: 

"1.  Has  a  district  court  of  the  United 
States,  sitting  in  bankruptcy,  in  which  the 
proceedings  In  bankruptcy  are  pending, 
its  referee,  jurisdiction  under  S  AW  of  the 
bankrupt  act  to  re-examine,  on  petition  of 
the  trustee  in  bankruptcy,  the  validity  of 
the  payment  of  money  or  the  transfer  of 
property  by  the  bankrupt,  made  in  contem- 
plation of  the  filing  of  a  petition  by  or 
against  him  in  bankruptcy,  to  an  attorney 
or  counselor  at  law,  for  services  to  be  ren- 
dered to  htm  by  such  attorney  or  counselor, 
and  to  ascertain  and  adjudge  the  extent  of 
the  reasonable  amount  to  be  allowed  for 
such  services,  and  to  direct  that  the  excess 
£  may  be  recovered  by  the  trustee  for  the  ben- 

•  eflt  of  the  estate,  in  the  instance  where*snch 
attorney  or  counselor,  at  the  time  of  re- 
ceiving such  payment  or  property  and  at 
the  time  of  the  proceedings  In  question,  was 
a  nonresident  of  the  state  or  of  the  district 
hi  which  the  bankrupt  oourt  instituting  sueh 
Inquiry  is  located,  sad  when  the  money  or 


property  was  so  paid  to,  and  Is  held  by,  such 
attorney  or  counselor  outside  of  the  district 
in  which  such  court  of  bankruptcy  sits,  and 
the  order  to  show  cause,  citation,  or  notice 
of  the  proposed  hearing  is  served  upon  him 
without,  and  not  within,  the  district  In 
which  such  court  of  bankruptcy  sitsT 

"2.  If  a  district  eonrt  sitting  in  bank- 
ruptcy has  this  jurisdiction,  may  it  exercise 
it  by  means  of  an  order  and  citation  to  show 
cause  duly  served  on  the  attorney  or  coun- 
selor outside  of  the  district  of  the  oourt  of 
bankruptcy,  such  attorney  or  counselor  be- 
ing nonresident  of  the  district  in  which  the 
proceedings  in  bankruptcy  are  pending! 

"3.  May  a  plenary  suit  instituted  by  ths 
trustee  in  bankruptcy  against  such  attorney 
or  counselor  in  the  district  court  where  ths 
estate  in  bankruptcy  is  being  administered 
be  maintained  upon  service  of  process  up- 
on the  attorney  or  counselor,  who  is  a  non- 
resident of  the  district,  outside  of  that  dis- 
trict I" 

An  answer  to  these  questions  Involves  ths 
construction  of  {  60d  of  the  bankruptcy  act 
of  1898,  which  reads: 

"flOd.  If  a  debtor  shall,  directly  or  in- 
directly, in  contemplation  of  the  filing  of  a 
petition  by  or  against  him,  pay  money  or 
transfer  property  to  an  attorney  and  coun- 
selor at  law,  solicitor  in  equity,  or  proctor 
in  admiralty  for  services  to  be  rendered,  the 
transaction  shall  be  re-examined  by  the  court 
on  the  petition  of  the  trustee  or  any  credit- 
or, and  shall  only  be  held  valid  to  the  ex- 
tent of  a  reasonable  amount  to  be  deter- 
mined by  the  court,  and  ths  excess  may 
be  recovered  by  the  trustee  for  the  benefit  of 
the  estate."  [30  Stat  at  I*  60S,  chap.  641, 
U.  B.  Comp.  Stat.  1MI,  p.  SMfl.J 

This  section  does  not  undertake  to  pro- 
vide for  a  plenary  suit,  but  for  an  examina- 
tion and  order  In  the  course  of  ths  ad-H 
ministration  of  the  estate,  with  a  view  tog 
permitting  only  a*reason&ble  amount  thereof* 
to  be  deducted  from  it  because  of  payments 
of  money  or  transfers  of  property  to  attor- 
neys or  counselors  in  contemplation  of  bank- 
ruptcy proceedings.  There  Is  no  provision 
for  the  enforcement  of  this  section  in  anoth- 
er oourt  of  bankruptcy,  where  the  bankrupt 
may  be  personally  served  with  process  in  a 
plenary  suit;  such  court  is  not  given  au- 
thority to  re-examine  the  transaction.  No 
other  court  has  authority  to  determine  the 
reasonable  amount  for  which  the  transaction 
can  stand.  Swarte  v.  Frank,  183  Mo.  439, 
82  S.  W.  00. 

Section  SOd  added  a  feature  to  the  bank- 
ruptcy act  not  found  in  former  acts  regulat- 
ing practice  and  procedure  in  bankruptcy; 
therefore  adjudications  upon  other  provi- 
sions of  ths  bankruptcy  act,  or  concerning 
the  judiciary  act  giving  jurisdiction  to  the 
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courts  of  the  United  State*,  have  no  binding 
eflect  In  the  construction  of  this  section. 

Thl*  1*  not  a  cue  of  preference,  where 
part  of  the  estate  is  transferred  to  a  credit- 
or bo  aa  to  give  to  him  mora  of  the  estate 
than  to  other*  of  the  nmi  class,  under  | 
00  of  the  bankruptcy  act,  nor  U  it  a  ease  of 
fraudulent  conveyance  under  {  07.  It  ii  a 
tranifer  in  consideration  of' future  services, 
to  be  reduced  if  found  unreasonable  in 
amount  In  Furth  v.  Stahl,  205  Pa.  430, 
56  Atl.  29,  the  opinion  ii  by  Mr.  Justice 
Mitchell,  and,  speaking  for  the  supreme 
court  of  Pennsylvania,  the  learned  justice, 
•iter  quoting  |  80d,  says: 

"A  pledge  or  payment  for  a  consideration 
given  in  the  present,  or  to  be  given  in  the 
future,  whether  in  money  or  goods  or  serv- 
ices, is  not  a  preference.  The  object  of  pro- 
hibiting preferences  is  to  prevent  favorit- 
ism, whether  for  secret  benefit  to  himself 
or  for  other  reason,  among  a  debtor's  cred- 
itors who  ought  fn  fairness  to  stand  on  the 
same  footing,  A  transaction  by  which  the 
debtor  parts  with  something  now,  in  re- 
turn for  something  he  acquires  or  is  to  ac- 
quire in  the  future,  is  not  within  the  mis- 
chief  the  act  was  aimed  against.  Sec- 
tion 80  therefore  expressly  recognizes  this 
class  of  transactions;  but,  as  it  is  capable 
5  of  abuse,  provides  for  a  re-examination  and 
•  reduction,  if  necessary,  to  a  reasonable 
amount  by  the  conrt  on  petition  of  the  trus- 
tee or  a  creditor." 

The  same  statute  was  before  the  court  of 
appeals  for  the  sixth  circuit  In  the  cat 
Pratt  v.  Bothe,  65  C.  G.  A.  48,  130  Fed. 
870.  In  that  case,  in  speaking  of  the  pro- 
visions of  |  60d,  Judge  Severens,  speaking 
for  the  court,  said: 

"It  would  rather  seem  that  Congress,  en- 
gaged, as  many  signs  indicate,  in  guarding 
the  asset*  of  those  in  contemplation  of  bank- 
ruptcy, to  the  end  that  they  might  be 
brought,  without  unnecessary  expenditure, 
to  the  hands  of  the  trustee  for  distribution 
to  creditors,  while  it  would  not  deny  to 
the  debtor  the  right  to  employ  and  pay  for 
legal  assistance  in  his  affairs  during  that 
critical  period,  yet  proposed  a  restraint  up- 
on that  privilege  by  requiring  that  such 
payment  should  be  reasonable  In  amount,- 
In  short,  proposed  to  apply  to  the  incipient 
stage  of  bankruptcy  the  provident  economy 
which  it  sought  to  apply  to  the  administra- 
tion of  the  bankrupt  estate.  It  may  have 
been  thought  that  there  was  the  same  rea- 
son for  such  restraint  at  that  stage  of  af- 
fair* as  subsequently.  And  it  is  to  be  ob- 
served that  the  transaction  would  not  be- 
come the  subject  of  revision  unless  bank- 
ruptcy ensued.  It  put  attorneys,  solicitors, 
and  proctors  In  no  worse  position  that  It 


did  some  other  classes  of  those  having  busi- 
ness with  the  debtor." 

And  the  court  reached  the  conclusion  that 
there  having  been  no  petition  of  the  trustee 
or  any  creditor  to  inquire  into  the  reason- 
ableness of  the  compensation  to  be  paid  at- 
torneys in  contemplation  of  bankruptcy,  his 
chum  should  be  allowed;  and  the  learned 
judge  adds:  "As  the  rights  of  the  parties 
are  governed  by  the  specific  provision  of 
the  statute  relating  to  the  subject,  no  ques- 
tion of  preference  by  reason  of  the  payment* 

The  bankrupt  act  itself  leave*  no  doubt 
a*  to  what  is  a  preference  which  can  be 
sued  for  in  another  jurisdiction,  for  the 
section   (60a)  provides: 

"A  person  shall  be  deemed  to  have  givenn 
a  preference  If,  being  insolvent,  he  has,  with-jj 
in  four  months  before  the  Gling»of  the  pet!-* 
tlou,  or  after  the  filing  of  the  petition, 
and  before  the  adjudication,  procured  or 
suffered  a  judgment  to  be  entered  against 
himself  In  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property;  and  ths 
effect  of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  any  one  of  hi* 
creditor*  to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such  creditor*  of 
the  same  class."  [30  Stat,  at  L.  062,  chap. 
641,  U.  S.  Corop.  Stat.  1001,  p.  3445,  a* 
amended  by  32  Stat  at  L.  709,  chap.  487, 
U.  S.  Comp.  Stat.  Hupp.  1907,  p.  1031.] 

To  undertake  to  bring  within  this  defini- 
tion of  a  preference,  requiring  a  plenary  ac- 
tion for  its  recovery,  the  protection  given 
a  bankrupt'*  estate  because  of  a  transfer  of 
property  or  money  to  an  attorney  or  counsel- 
or for  services  to  be  rendered  in  contempla- 
tion of  filing  a  petition  in  bankruptcy,  is  to 
add  to  the  clearly-defined  preferences  con- 
templated by  the  act,  and  Is  to  include  en- 
tirely different  transactions,  not  embraced 
in  the  statutory  definition  of  a  preference 
as  Congress  has  defined  that  term. 

Section  60d  is  *ut  gtneria,  and  doe*  not 
contemplate  the  bringing  of  plenary  salts 
or  the  recovery  of  preferential  transfers  in 
another  jurisdiction.  It  recognizes  the  temp- 
tation of  a  failing  debtor  to  deal  too  liber- 
ally with  his  property  in  employing  counsel 
to  protect  him  in  view  of  financial  reverses 
and  probable  failure.  It  recognize*  the 
right  of  such  a  debtor  to  have  the  aid  and 
advice  of  counsel,  and,  in  contemplation  of 
bankruptcy  proceedings  which  shall  strip 
him  of  his  property,  to  make  provisions  for 
reasonable  compensation  to  his  counsel.  And, 
In  view  of  the  circumstances,  the  act  makes 
provision  that  the  bankruptcy  court  adminis- 
tering the  estate  may,  if  the  trustee  or  any 
creditor  question  the  transaction,  reexamine 
it  with  a  view  to  a  determination  of  It* 
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The  section  make*  no  provision  for  the 
service  of  process,  and,  In  that  view,  such 
reasonable  notice  to  the  partita  affected 
abould  be  required  h  is  appropriate  to  the 
case,  and  an  opportunity  should  be  given 
them  to  be  beard. 

We  aee  so  reason  why  notice  of  the  pro- 
ceedings under  f  OOd  may  not  be  by  mail  or 
^  otherwise,  as  the  court  shall  direct,  so  that 
J- an  opportunity   is  given  to  appear  in   the 
•  court  where  the'estate  is  to  be  administered 
and  contest  the  reasonableness  of  the  charges 
In  question. 

Congress  has  the  right  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States;  and,  having  given  juris- 
diction to  a  particular  district  court  to  ad- 
minister and  distribute  the  property,  it  may. 
In  some  proper  way,  In  such  a  ease  aa  this, 
eall  upon  all  interested  to  appear  and  assert 
their  rights. 

Our  attention  is  called  to  other  eases  in 
which  this  view  has  been  taken  of  this  sec- 
tion of  the  bankruptcy  act.  In  Re  Lewin,  103 
Fed.  850,  it  was  held  that  a  proceeding  upon 
the  petition  of  a  trustee  under  this  section 
is  one  administrative  In  its  character,  and 
that  jurisdiction  waa  not  dependent  upon 
service  of  regular  process,  as  in  a  suit,  but 
is  expressly  given  by  statute,  and  that  a 
notice  of  the  hearing  before  the  referee, 
given  by  mail  to  the  attorneys  in  interest, 
a  reasonable  time  before  the  hearing,  was 
sufficient.  In  speaking  of  this  section  Judge 
Wheeler  aays: 

'This  is  not  a  suit  such  aa  is  mentioned 
In  that  clause  of  E  23,  but  is  an  adminis- 
trative proceeding,  of  which  the  bankruptcy 
court  has  express  Jurisdiction,  given  by  this 
clause  'd'  of  I  60,  if  it  would  not  have  any 
by  the  general  grant  of  jurisdiction 
the  bankrupts  and  their  estates,  and  of  their 
attorneys  in  the  proceedings,  aa  officers  of 
the  court.  This  specific  provision  seems  to 
have  been  rather  intended  for  requiring  spe- 
cific vigilance  in  this  quarter,  and  for  pro- 
Tiding  for  a  recovery  of  any  excess  from  the 
attorneys,  than  for  any  special  grant  of  ju- 
risdiction, which,  however,  it  plainly  gives. 
The  course  of  legal  proceedings  necessary  to 
be  had  to  affect  private  rights  is  well  stated 
by  Judge  Sanborn  in  Re  Rosser,  cited.  He 
says,  at  page  502,  41  C.  C.  A.  page  159,  4 
Am.  Bankr.  Rep.  and  page  507,  101  Fed.: 

"  'Such  a  course  must  be  appropriate  to 
the  case,  and  just  Ut  the  party  affected. 
It  must  give  him  notice  of  the  charge  or 
claim  against  him,  and  an  opportunity  to  be 

?  heard  respecting  the  justice  of  the  order  or 
judgment  sought.  The  notfce*ntust  be  such 
that  he  may  be  advised  from  it  of  the  nature 
of  the  claim  against  him,  and  of  the  relief 
sought  from  the  court  if  the  claim  is 
tained."* 

MS.  0—40. 
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Jurisdiction  to  re-examine  the  transfer  to 
counsel  waa  certainly  not  conferred  upon 
any  state  court.  When  the  statute  says  that 
if  the  transfer  in  contemplation  of  filing  a 
petition  in  bankruptcy  shall  be  found  to  be 
excessive  it  may  be  reduced  by  "the  court,'' 
la  it  possible  that  it  waa  intended  to  give  the 
state  courts  jurisdiction  of  that  much  of 
the  administration  of  the  estate,  and  oust 
the  district  court  of  the  United  States,  and 
perhaps  delay  the  settlement  of  the  estate 
until  the  state  courts  of  original  and  appel- 
late jurisdiction  shall  determine  the  reason- 
ableness of  the  counsel  fee  provided  for  in 
contemplation  of  bankruptcy?  The  answer 
to  this  question  Is  obvious,  and  clearly 
against  a  construction  which  has  this  effect 
upon  the  system  of  bankruptcy  to  be  admin- 
istered in  the  district  courts  of  the  United 
States,  established  by  the  act  of  Congress. 

It  is  true  that  the  state  courts,  under  the 
bankruptcy  act  as  It  stood  before  the  amend- 
ment of  February,  1S03,  were  given  juris- 
diction to  entertain  suits  to  recover  prefer- 
ences, to  the  exclusion  of  the  Federal  courts, 
unless  the  defendant  consented  to  be  sued 
in  the  Federal  court.  Bardea  v.  First  Nat, 
Bank,  178  U.  S.  524,  44  L.  ed.  1175,  SO 
Sup.  Ct  Rep.  1000.  The  district  courts  had 
jurisdiction  only  over  proceedings  in  bank- 
ruptcy, as  distinct  from  plenary  suits 
against  third  persons  having  possession  of 
transferred  property,  to  be  exercised  when 
the  district  court  had  acquired  jurisdiction 
of  the  bankrupts  property,  Bardes  v.  First 
Nat.  Bank,  supra;  White  v.  Schloerb,  178 
U.  S.  542,  44  L.  ed.  1183,  20  Sup.  Ct  Rep. 
1007;  Bryan  v.  Bernheimer,  181  U.  S.  188, 
AS  L.ed.  814,21  Sup.  Ct  Rep.  557;  Whitney 
v.  Wenman,  198  U.  &  538,  49  L.  ed.  1157, 
28  Sup.  Ct  Rep.  778. 

Section  flOd  is  a  part  of  the  original  bank- 
ruptcy act  of  1808,  and  Intended  by  Con- 
gress to  be  a  part  of  a  uniform  system  of 
bankruptcy,  to  be  consistently  administered 
by  the  courts  given  jurisdiction.  Suppose, 
then,  instead  of  obtaining  the  order  in  the 
district  court,  administering  the  property, 
the  trustee,  because  he  could  not  get  per- 
sonal service  upon  the  attorneys,  had  gone  to  » 
any  court  within  the  limits  of  the  etate  of  g 
Arkansas, 'state  or  Federal,  upon  the  theory* 
of  a  preference,  and  obtained  jurisdiction  by 
valid  service  of  process, — it  was  in  the  power 
of  the  defendants  to  end  this  suit  by  refus- 
ing to  consent  to  the  jurisdiction  of  such 
court  If  suit  waa  begun  in  the  state  court 
of  Arkansas,  that  court  would  have  an- 
swered, as  did  the  supreme  court  of  Missouri 
in  Swarta  v.  Frank,  183  Mo.  430,  82  & 
W.  00,— the  bankruptcy  act  confers  no  juris- 
diction upon  a  state  court  to  entertain  an 
application  of  the  trustee,  or  of  a  creditor, 
.  to  reduce)  the  provision  made  tor  counsels 
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that  Jurisdiction  i*  given  alone  to  the  dis- 
trict court  of  the  United  State*  adminis- 
tering the  property.  If  the  action  had  been 
brought  In  the  United  State*  court  it  would 
have  made  the  same  answer;  and,  in  addi- 
tion thereto,  the  jurisdiction  of  the  circuit 
or  district  court  of  the  United  States  could 
have  been  ousted,  prior  to  the  amendment  of 
1903,  by  the  defendants  withholding  their 
consent  to  the  jurisdiction  of  the  Federal 
court.  It  is  true  that  by  the  amendment 
referred  to  (the  set  of  February,  1903)  con- 
current jurisdiction  with  the  state  court*  is 
now  given  to  the  Federal  eourta,  of  salts 
for  the  recovery  of  property  under  |  00,  sub- 
division b,  and  |  87,  subdivision  a.  These 
last-named  sections  have  reference  to  suits 
to  recover  preferences  or  fraudulent  convey- 
ances. No  attempt  has  been  made  to  change 
the  exercise  of  jurisdiction  under  |  60d. 
The  transfer  to  counsel  may  be  wholly  sus- 
tained; it  is  certainly  valid  to  the  extent 
that  It  is  reasonable.  It  Is  neither  a  prefer- 
ence nor  a  fraudulent  conveyance,  as  denned 
by  ||  00b  or  67e  of  the  act. 

It  Is  to  be  noted  that  in  this  ease,  a*  the 
statement  of  the  certificate  shows,  the  dis- 
trict court  rendered  no  judgment  against 
the  defendant  for  a  recovery  of  the  excess, 
but  directed  the  trustee  to  bring  an  action 
therefor.  It  simply  assumed  and  exercised 
the  jurisdiction  conferred  by  |  flOd  to  de- 
termine the  amount  of  ths  excessive  transfer 
for  a  counsel  fee  provided  In  view  of  filing  a 
petition  In  bankruptcy.  It  may  be  that 
this  order,  though  binding  upon  the  parties, 
cannot   be   made    finally    effectual    until    a 

t-  Judgment  is  rendered  In  a  jurisdiction  where 

S  it  can  be  executed. 

*  *We  reach  the  conclusion  that  no  re-exami- 
nation can  be  had  in  this  transaction,  ex- 
cept in  the  district  court  of  the  United 
States  administering  the  estate. 

If  the  opinion*  of  text  writer*  are  to  be 
looked  to, — and  certainly  they  are  entitled 
to  much  respect, — they  have  spoken  with 
clear  meaning  aa  to  the  section  of  the  bank- 
ruptcy act  which  is  the  subject-matter  now 
under  consideration.  In  Loveland  on  Bank- 
ruptcy, 3d  ed.  p.  ISO,  that  author  says: 
'The  petition  by  the  trustee  to  re-examine 
a  transaction  between  the  bankrupt  and  his 
attorney  under  this  section  is  administrative 
in  character,  of  which  the  court  of  bank- 
ruptcy has  jurisdiction,  irrespective  of  f  23 
of  the  act." 

And  In  Collier  on  Bankruptcy,  0th  ed., 
the  rule  Is  thus  Btated   (p.  492): 

The  practice  on  proceedings  of  this  char- 
acter— the  attorney  being  usually  an  officer 
of  the  court — I*  bath  simple  and  summary. 
Being  rarely  resorted  to,  there  are  no  stated 
rule*  or  forms  applicable.  The  amount  paid 
nsna*  appear  in  schedule  B  (ft)  of  •  volun- 


tary petition.  Any  notice  to  ths  attorney 
directed  by  the  court  is  sufficient.  The  mo- 
tion may  be  heard  on  affidavits  or  orally. 
A  suit  to  recover  will  rarely  be  necessary} 
though  an  order  to  restore,  if  not  obeyed,  la 
perhaps  not  now  the  foundation  for  a  pro- 
ceeding In  contempt,1* 

In  Brandenburg  on  Bankruptcy,  3d  ed. 
f  971,  It  is  said: 

"This  provision  [80d]  recognize*  this  fact 
[the  right  to  employ  counsel]  and  approves 
the  payment  by  the  bankrupt  to  such  attor- 
ney of  reasonable  compensation.  The  rea- 
sonableness of  it  may  be  inquired  of  by  the 
court  upon  the  petition  of  the  trustee  or 
any  creditor.  This  proceeding  is  adminis- 
trative in  character,  in  which  the  jurisdic- 
tion of  tiie  court  is  not  dependent  on  ths 
service  of  process,  but  is  expressly  given  by 
statute,  and  a  notice  of  hearing  therein,  giv- 
en by  mail  a  reasonable  time  before  the  hear- 
ing, is  sufficient.'' 

And  In  the  latest  work  on  the  subject, 
Remington  on  Bankruptcy,  ths  rule  Is  thus 

"The  court  has  jurisdiction  over  the  attor-g 
ney  to  require*  repayment  by  him.  Such* 
jurisdiction  may  be  exercised  in  the  bank- 
ruptcy proceedings  themselves;  and  Its  ex- 
ercise 1*  not  violative  of  the  rules  regarding 
the  form  for  suits  against  adverse  claim- 
ant*; moreover,  it  I*  provided  for  by  a 
special  clause  of  the  bankrupt  act  itself. 
Such  re-exam inatlon  should  be  had,  however, 
only  on  due  notice  to  tin  attorney  con- 
cerned."    Bee.  HIM,  p.   1298. 

The  construction  which  we  have  given  I 
OOd  does  not  deprive  parties  of  rights  se- 
cured under  the  7th  Amendment  of  the  Con- 
stitution to  trials  by  jury  in  suits  at  com- 
mon law  where  the  value  in  controversy  ex- 
ceeds 920.  This  provision  of  the  Constitu- 
tion extends  to  rights  and  remedies  pecul- 
iarly legal  in  their  nature,  and  such  as 
it  was  proper  to  extend  In  courts  of  law  by 
the  appropriate  mode*  and  proceedings  of 
such  court*.  Shields  f.  Thomas,  IS  How. 
263-202,  15  L.  ed.  308-372. 

This  section  In  effect  confers  a  special 
jurisdiction  In  a  bankruptcy  proceeding;  It 
Is  only  available  when  property  ha*  been 
transferred  in  contemplation  of  the  filing  of 
a  petition  in  bankruptcy.  When  the  affairs 
of  one  about  to  be  adjudicated  a  bankrupt 
are  in  that  situation,  then  the  act,  recognis- 
ing the  right  of  the  bankrupt  to  legal  serv- 
ice* to  be  rendered,  undertakes  to  prevent 
the  diminution  of  the  estate  to  be  adminis- 
tered and  distributed  for  ths  benefit  of 
creditors  beyond  a  fair  provision  for  counsel 
under  such  circumstances.  To  ths  extent 
that  the  provision  1*  unreasonable  the  trans- 
fer I*  not  given  the  effect  to  separate  ties 
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property  from  th*  bankrupt?!  estate.  As 
to  this  omm,  the  estate  comes,  within  the 
manning  of  the  bankruptcy  act,  within  the 
jurisdiction  of  the  oourt,  and  will  be  or- 
dered to  be  restored  and  administered  for  the 
benefit  of  creditors.  The  order  contemplated 
can  only  be  made  after  reasonable  notice, 
which  the  facte  certified  In  thia  mm  show 
WM  given  to  the  petitioners. 

The  first  and  second  questions  should  be 
answered  in  the  affirmative ;  and  the  third, 
as  having  application  to  a  suit  before  the  or- 
der is  made  in  the  bankruptcy  proceeding,  in 
•  the  negative. 


I  am  constrained  to  dissent  fat  this  ease, 
and  will  stat*  my  reasons  therefor.  The 
facta  an  sufficiently  given  in  the  opinion 
of  the  court.  The  petitioners  ware  lawyers, 
living  at  Hot  Bprlngs,  Arkansas.  They  had 
never  been  within  the  state  of  Colorado,  or 
appeared  in  the  district  court  except  to 
file  their  petition  for  review,  and  the  only 
service  upon  them  waa  made  in  Arkansas 
by  the  delivery  of  a  copy  of  the  application 
and  an  order  to  snow  causa.  The  district 
court  of  Colorado,  the  court  In  which  the 
bankruptcy  proceedings  were  had,  confirm- 
ing the  report  of  tha  referee,  adjudged  that, 
of  the  money  paid  to  tha  petitioners  em- 
ployed by  the  bankrupt  in  anticipation  of 
proceedings  in  bankruptcy,  to  render  ser- 
vice* therein,  the  sum  of  $800  was  a  reason- 
able compensation  for  such  services,  and 
ordered  that  the  trustee  proceed  to  recover 
the  excess  from  petitioners.  Justification 
for  this  order  is  found  in  this  paragraph 
of  the  bankruptcy  act: 

"Sec  SOd.  If  a  debtor  shall,  directly  or 
Indirectly,  in  contemplation  of  the  filing 
of  a  petition  by  or  against  biro,  pay  money 
or  transfer  property  to  an  attorney  and 
counselor  at  law,  solicitor  in  equity,  or 
proctor  in  admiralty,  for  services  to  be 
rendered,  the  transaction  shall  be  re-exam- 
ined by  the  court  on  petition  of  the  trustee 
or  any  creditor,  and  shall  only  be  held  valid 
to  the  extent  of  a  reasonable  amount,  to 
be  determined  by  the  court,  and  the  excess 
may  be  recovered  by  the  trustee  for  the 
benefit  of  the  estate."  90  Stat,  at  L.  5*4, 
SOS,  chap.  HI,  O.  8.  Comp.  Stat  1901,  pp. 
3418,  3440. 

It  is  said  that  this  was  an  administra- 
tive, and  not  a  judicial,  proceeding.  Three 
possibilities  are  suggested  by  the  section. 
One  is  that  the  bankruptcy  oourt,  after  an 
examination,  may  find  that  there  Is  reason 
to  believe  that  the  attorneys  have  been  paid 
an  excessive  sum,  and  direct  the  trustee  to 
proceed  by  action   In   Us/  eovrt   acquiring 


jurisdiction  of  the  persona  of  the  attorneys 
to  recover  what,  by  that  court,  shall  be_ 
adjudged  excessive.  This  would  be  a  strictly  | 
administrative  proceeding,* and  if  that  were* 
the  conclusion  of  the  oourt  I  should  have 
nothing  to  say  in  tha  way  of  dissent  An- 
other is  that  the  bankruptcy  court  both 
adjudicates  the  amount  of  the  excess — the 
amount  which  has  been  wrongfully  paid  to 
the  attorneys,  and  by  which,  in  effect  they 
have  been  preferred  to  the  prejudice  of 
creditors  of  the  bankrupt — and  also  awards 
process  for  the  collection  of  that  excess. 
This  Is  not  suggested  in  the  opinion  of  the 
court,  which,  in  effect,  holds  the  third  pos- 
sibility,— to  wit,  that  the  bankruptcy  oourt 
can  adjudicate  the  amount  of  the  wrong- 
ful prepayment,  leaving  the  recovery  of 
that  amount  to  be  accomplished  by  action 
in  a  oourt  acquiring  jurisdiction  of  the 
person  in  the  ordinary  way  of  legal  pro- 
ceedings. Such  a  construction  is  inconsist- 
ent with  the  whole  history  of  the  jurisdic- 
tion of  district  and  circuit  courts  since  the 
foundation  of  the  government  and  is,  in- 
deed, against  the  construction  placed  on 
other  provisions  of  the  present  bankruptcy 
law. 

By  article  0  of  the  Amendments  to  the 
Constitution,  criminal  prosecutions  are 
limited  to  "the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascer- 
tained by  law."  By  this,  so  far  as  criminal 
cases  are  concerned,  a  state  locality  of 
jurisdiction  is  established  beyond  the  power 
of  Congress  to  disturb.  Ws  need  not  stop 
to  Inquire  whether  Congress  can  Invest  the 
district  court  of  a  single  district  or  state 
with  a  jurisdiction  in  civil  eases  operative 
through  the  whole  length  and  breadth  of 
the  country,  but  has  ft  done  sot 

The  original  judiciary  act  passed  In  ITS* 
(1  Stat.  at.  L.  T3,  79,  chap.  20),  provides. 
In  respect  to  oireuit  court*,  that  "no  civil 
suit  shall  b*  brought  before  either  of  said 
courts  against  an  inhabitant  of  the  United 
States  by  any  original  process  in  any  other 
district  than  that  whereof  he  Is  an  In- 
habitant or  in  which  he  shall  be  found  at 
the  time  of  serving  the  writ"  See  also,  with 
respect  to  the  jurisdiction  of  district  courts, 
Rev.  Stat  (  GC3,  U.  S.  Comp.  Stat.  1901,  p. 
455;  and,  with  respect  to  that  of  circuit 
courts,  Rev.  Stat  |  020,  U.  S.  Comp.  Stat 
1001,  p.  503. 

Construing  the  judiciary  act  of  1789,  It 
was  said  In  Toland  v.  Sprague,  12  Pet  300,„ 
529,  9  L.  ed.  1093,  1104:  § 

*  The  judiciary  act  has  divided  the  United* 
States  Into  judicial  districts.  Within  these 
districts  a  circuit  court  is  required  to  be 
holden.  The  circuit  court  of  each  district 
sits  within  and  for  that  district,  and  to 
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bounded  by  Its  local  limits.  Whatever  may 
ha  the  extent  of  their  jurisdiction  over  the 
■  object-matter  of  suits,  in  respect  to  per- 
sons and  property,  it  can  only  be  exercised 
within  the  limits  of  the  district.  Congress 
might  have  authorised  civil  process  from  any 
circuit  court,  to  have  run  into  any  state  of 
the  Union.  It  has  not  done  wo.  It  has 
not  in  terms  authorised  any  original  civil 
process  to  run  into  any  other  district;  with 
the  single  exception  of  subpccnas  for  wit- 
nesses, within  a  limited  distance." 

While  the  general  conditions  of  jurisdic- 
tion of  the  Federal  courts  were  in  some 
respect  changed  by  the  act  of  August  13, 
1888  (26  Stat,  at  L.  433,  chap.  866,  U.  S. 
Comp.  Stat.  1601,  p.  608)  the  change  does 
not  affect  the  present  question. 

Before  the  district  court  of  Colorado 
could,  in  ordinary  matters,  acquire  juris- 
diction over  the  person  of  one  not  found 
within  its  territorial  limits,  there  must  be 
a  voluntary  appearance  of  the  defendant. 
He  cannot,  in  an  ordinary  ligitation,  be 
brought  into  that  court  by  service  of  proc- 
ess outside  the  limits  of  the  court's  juris- 
diction. It  has  been  held  that  the  circuit 
court  of  one  state  baa  no  jurisdiction  in 
matters  such  as  the  sale  of  real  property 
beyond  the  limits  of  the  state.  Eoycc  v. 
Grundy,  9  Pet.  276,  D  Led.  1ST;  Missis- 
sippi *  M.  R.  Co.  v.  Ward,  2  Black,  486, 
17  L.  ed.  311;  Northern  Indiana  R.  Co.  v. 
Michigan  C.  R.  Co.  IB  How.  233,  14  L.  ed. 
67*.  It  fs  true  that,  when  suit  Is  brought 
to  enforce  any  legal  or  equitable  claim 
against  real  or  personal  property  within 
the  district  where  the  suit  is  brought,  ons 
who  is  not  an  inhabitant  of  nor  found  with- 
in the  district,  and  does  not  voluntarily  ap- 
pear thereto,  can  be  brought  into  court  by 
personal  service  outside  the  limits  of  the 
district  or  by  publication,  as  the  court  may 
direct;  but  any  adjudication  made  in  that 
suit,  as  regards  such  absent  defendant, 
without  appearance,  affects  only  his  prop- 
w  orty  within  the  district  Bar.  Stat  f  738. 
e  So,  where  suit  is  brought  to  foreclose  a 
*  mortgage  or  trust  deed  on  property 'situate 
In  several  states,  the  settled  practice  is 
for  proceedings  of  foreclosure  to  be  com- 
menced in  one  court  called  the  court  of 
primary  jurisdiction,  and  then,  in  order  to 
establish  and  maintain  judicial  control  over 
the  property  in  the  other  states,  obtain 
ancillary  administration  in  those  states;  al- 
though, If  the  defendant  the  owner  of  the 
property,  fs  brought  into  the  court  of  pri- 
mary jurisdiction,  that  court  may  act  upon 
him  and  oompet  him  to  do  with  the  prop- 
erty that  which  ought  to  be  done.  But 
In  all  these  eases,  either  the  person  or  the 
property  is  within  the  territorial  jurisdic- 
tion of  the  court 


When  an  individual,  not  an  inhabitant  of 
the  state  or  district  ""»d  not  found  there- 
in, is  sought  to  be  charged  by  reason  only 
of  his  indebtedness  to  a  defendant  duly 
served,  jurisdiction  is  not  acquired  by  mere 
service  of  notice  outside  the  state,  for  the 
fact  of  indebtedness  does  not  bring  him 
within  the  jurisdiction  of  the  court.  While, 
for  some  purposes,  the  situs  of  a  debt  may 
accompany  the  creditor,  yet  that  situs  fa 
not  sufficient  to  give  to  a  court  jurisdiction 
of  a  personal  action  against  the  debtor; 
that  must  be  maintained  In  the  state  when 
the  debtor  is  found. 

How  the  recovery  of  an  amount  due  or 
of  property  belonging  to  an  individual  or 
an  estate  is  ordinarily  by  a  common-law  no- 
tion. That  the  claimant  is  an  estate  and  in 
the  hands  of  a  trustee  or  receiver  does  not 
change  the  nature  of  the  proceeding.  Sup- 
pose one  of  our  large  railroad  properties  is 
in  the  bands  of  receivers,— can  it  be  toler- 
ated that  the  amount  of  the  indebtedness  by 
any  individual  to  that  estate  can  be  de- 
termined absolutely  by  the  court  without 
a  jury  I  If  this  be  so,  what  becomes  of  tbs 
protection  given  by  article  7  of  the  Amend- 
ments to  the  Constitution,  that,  "in  suits  at 
common  law,  where  the  value  In  controversy 
shall  exceed  twenty  dollars,  ths  right  of 
trial  by  jury  shall  be  preserved  f*  Even  if 
an  action  has  to  be  brought  to  obtain  ths 
process  of  execution  in  the  state  where  the 
alleged  debtor  resides,  of  what  significance 
Is  it  if  the  amount  which  is  to  be  recovered 
Is  already  settled,  not  by  a  jury,  but  by  *n 
court,  acting  independently,  and  in  a  prior  g 
'proceeding t  If  the  benefit  of  a  trial  by* 
jury  can  In  that  way  be  taken  away,  it  wit) 
take  but  little  ingenuity  on  tbs  part  of 
lawmakers  to  provide  for  the  total  destruc- 
tion of  the  right  of  trial  by  jury,— a  right 
which  has  been  considered  of  priceless  bene- 
fit In  all  English-speaking  nations,  and  the 
protection  of  which  is  imbedded  in  the  na- 
tional as  well  as  state  Constitutions. 

How  appropriate,  in  this  connection,  Is 
the  language  of  Mr.  Justice  Bradley,  de- 
livering the  opinion  of  the  court  In  Boyd 
v.  United  States,  116  U.  S.  618,  636,  29  L. 
ed.  746,  762,  6  Sup.  Ct  Rep.  S24,  S36,  where, 
speaking  of  an  attack  upon  another  con- 
stitutional provision,  be  says; 

"Illegitimate  and  unoonaitntlonal  prac- 
tices get  their  first  footing  in  that  way) 
namely,  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure. 
This  can  only  be  obviated  by  adhering  to 
the  rule  that  constitutional  provisions  fsr 
the  security  of  person  and  property  should 
be  liberally  construed.  A  close  and  literal 
construction  deprives  them  of  half  their  ef- 
ficacy, and  leads  to  gradual  depreciation  *f 
tbs  right  as  If  It  o      - 
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than  in  substance.  It  El  the  duty  of  court* 
i<>  be  watchful  for  the  constitutional  rights 
of  the  citizens,  end  against  any  stealthy  eu- 
eroachments  thereon.  Their  motto  should  be 
ebtta  prittcipiit." 

Again,  it  is  said  that  an  excessive  prepay- 
ment to  an  attorney  does  not  oonw  within 
the  technical  definition  of  a  preference,  as 
■tated  in  I  60: 

"Sec  80a.  A  person  shall  be  deemed  to 
bare  given  a  preference  if,  being  insolvent, 
he  has,  within  four  months  before  the  filing 
of  the  petition,  or  after  the  filing  of  the 
petition,  and  before  the  adjudication,  pro- 
cured or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  ot 
made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percent- 
age of  hie  debt  than  any  other  of  such 
creditors  of  the  same  class."  [30  Btat  at 
L.  662,  ehap.  Ml,  U.  S.  Comp.  Btat  1801, 
p.  3446,  as  amended,  32  Stat  at  L.  709,  S 
13,  chap.  487,  D.  S.  Comp.  Stat  Snpp.  1907, 
p.  1031.] 

An  attorney  rendering  services  becomes 
thereby  a  creditor  of  the  client;  and,  if  he 
« h  paid  more  for  the  service*  than  they  an 
g  worth,  be  has  received  as  creditor  more  than 
•  he  is  entitled  to, 'and  comes  within  the 
spirit  if  not  the  letter,  of  t  60a,  which 
provides  that  "a  person  shall  be  deemed  to 
have  given  a  preference  if,  being  Insolvent 
he  has,  within  four  months  before  the  filing 
of  the  petition  .  .  .  made  a  transfer  of 
any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  .  .  .  transfer  will 
be  to  enable  any  one  of  his  creditor*  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same 
class."  The  Idea  of  bankruptcy  Is  that  the 
bankrupt  is  unable  to  pay  hi*  debts  in  full; 
and,  if  the  attorney  has  received  payment 
In  full,  he  has  received  a  greater  percentage 
of  his  debt  than  any  other  creditor. 

While  I  60d  Is  not  in  the  bankruptcy  act 
of  1867  [14  Stat  at  L.  617,  chap.  176], 
obviously  it  was  specially  inserted  in  the 
present  act  for  the  purpose  of  making  clear 
the  liability  of  counsel  receiving  payment  In 
advance.  It  is  simply  a  declaration  that 
an  excessive  prepayment  to  counsel  em- 
ployed with  a  view  to  bankruptcy  proceed- 
ings is  to  be  considered,  so  far  aa  the  excess 
b  concerned,  a  preference,  and  recoverable 
by  the  trustee  in  bankruptcy.  And,  unless 
a  contrary  Intent  be  clearly  manifested,  the 
proceeding  to  recover  that  preference  should 
be  in  the  same  way  and  by  the  same  tribu- 
nals that  have  jurisdiction  of  any  other 
proceeding  to  recover  money  or  property 
given  by  way  of  prsreraneo.    It  would  bs 


giving  an  unreasonable  extension  to  lan- 
guage to  make  it  not  simply  a  declaration 
of  the  right  to  recover,  but  also  a  limitation 
of  the  tribunal  in  which  the  recovery  can 
be  had  or  the  amount  due  determined, — a 
limitation  not  obtaining  in  respect  to  any 
other  preference. 

In  Re  Waukesha  Water  Co.  116  Ted.  1000, 
it  was  held  by  the  district  court  of  the 
eastern  district  of  Wisconsin  that  the 
"bankrupt  act  18B8  confers  no  power  on  a 
court  of  bankruptcy  to  summon  before  it 
by  a  rule  to  show  cause,  third  persons  who 
are  not  parties  to  the  record,  and  who  reside 
without  the  district  and  state,  and  are  there 
served  with  the  order,  and,  under  the  gen- 
eral rules  of  law  governing  the  Federal 
courts,  in  the  absence  of  express  authority, 
such  service  is  ineffectual  to  confer  juris- a 
diction  in  personam."  » 

*  Again,  it  Is  suggested  that  f  60d  provide!? 
for  proceedings  In  the  bankruptcy  court — 
no  vesting  of  jurisdiction  in  any  other  than 
that  court,— and  it  Is  said  there  is  no  pro- 
vision for  a  plenary  suit  to  recover  the 
•mount  of  the  excessive  prepayment  and 
none  for  a  jury.  But  by  the  bankrupt  act 
of  March  2,  1867,  the  general  jurisdiction 
over  bankruptcy  proceedings  was  vested  in 
the  court  in  which  they  were  commenced, 
and  there  was  no  special  provision  for  an- 
cillary proceedings  in  the  courts  of  other 
district*,  and  yet  It  was  decided  that  those 
ancillary  proceedings  might  be  held;  that 
that  seemed  to  be  the  necessary  result  of 
the  general  jurisdiction  conferred,  and  to 
be  In  harmony  with  the  design  and  scope  of 
the  act  As  said  by  Mr.  Justice  Bradley, 
in  Lethrop  v.  Drake,  91  TJ.  8.  616,  618,  23 
L.  ed.  414,  416: 

"Their  jurisdiction  I*  confined  to  their 
respective  districts,  it  is  true;  but  it  ex- 
tends to  all  matters  and  proceedings  in 
bankruptcy  without  limit  When  the  act 
says  that  they  shall  have  jurisdiction  in 
their  respective  districts,  it  means  that  the 
jurisdiction  fs  to  be  exercised  in  their  re- 
spective districts.  .  .  .  Proceedings  an- 
cillary to  and  In  aid  of  the  proceedings  In 
bankruptcy  may  be  necessary  in  other  dis- 
tricts where  the  principal  court  cannot  exer- 
cise jurisdiction;  and  it  may  be  necessary 
for  the  assignee  to  institute  suits  in  other 
districts  for  the  recovery  of  assets  of  the 
bankrupt  That  the  courts  of  such  other 
districts  may  exercise  jurisdiction  in  such 
cases  would  seem  to  be  the  necessary  result 
of  the  general  jurisdiction  conferred  upon 
them,  and  I*  in  harmony  with  the  scope  and 
design  of  the  act" 

Tor  these  reasons,  thus  outlined,  I  must 
dissent  from  the  opinion  and  Judgment  el 
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Coitstltutloiial      law  —  Impairing      con- 
tract    obligations  —  license     tax     on 
street  railways. 
An    inviolable    contract    between   a   mu- 


where  such  ordinances  do  not  expressly  re- 
linquish the  right  to  exact  license  (ess  or 


[Nos.  IBS,  194,  190.] 


trict  of  Missouri  to  review  decrees  enjoin- 
ing, as  impairing  contract  obligations,  mu- 
nicipal ordinances  imposing  license  taxes  on 
street   railway  companies.     Reversed. 
The  facts  are  stated  In  the  opinion. 
Messrs.     William     F.      Woerner     and 
Charles  W.  Bates  for  appellant. 
s      Mr.  Henry  8.  Priest  for  appellees. 

•  *  Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  oases  were  submitted  together  and 
involve  the  effect  of  certain  ordinances  of 
the  city  of  St  Louis,  which  are  alleged  to 
be  binding  contracts,  protected  by  the  Fed- 
eral Constitution. 

A  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Missouri  by  the  United  Railways  Company 
of  St  Louis  and  the  St  Louis  Transit  Com- 
pany, the  former  being  the  lessor  and  the 
latter  the  lessee  of  a  large  system  of  street 
railways  in  the  city  of  St  Louis.  The  bill 
seeks  to  enjoin  the  enforcement  of  a  certain 
ordinance,  No.  81,087,  In  tbe  city  of  St. 
Louis,  passed  March  25,  1903,  alleging  viola- 
tion of  the  contract  clause  of  the  Constitu- 
tion and  of  rights  secured  by  the  14th  Amend- 
ment    The  ease  was  tried  upon  the  bill, 


■Hon,  I  m. 


a  In  point,  ■•*  Cent.  Dig.  vol.  10,  Com 


answer,  replication,  and  an  agreed  statement  a 

'  The  complainants  are  the  owners  of  cer-* 
tain  rights  granted  by  ordinances  to  a  num- 
ber of  street  railway  companies  In  the  city 
of  St  Louis,  the  assignors  of  the  complain- 
ants. These  ordinances  are  set  out  in  the 
record  and  are  quite  numerous.  Some  of 
them  cover  quite  extended  terms,  running  as 
long  as  forty  and  fifty  years.  They  purport 
on  their  face  to  grant  to  the  railway  com- 
panies named  in  the  ordinances,  their  li- 
censees, successors,  and  assigns,  rights  in 
certain  streets  "to  operate,  maintain,  and 
construct," — "to  lay  down,  construct,  op- 
erate, and  maintain," — "to  reconstruct  its 
tracks  and  maintain  and  operate  its  railway 
thereon."  The  grants  in  these  ordinances 
are  in  consideration  of  certain  undertakings 
and  obligations  stated  therein  on  behalf  of 
the  railway  companies,  which  are  thus  epito- 
mized, in  the  opinion  of  the  learned  judge  in 
tbe  case  in  the  circuit  court:  (1)  To  com- 
mence and  complete  the  work  of  laying  down 
tbe  tracks  and  installing  the  road  within 
certain  specified  periods.  (2)  To  grade  the 
streets  from  curb  to  curb.  (3)  To  con- 
struct and  keep  In  repair  that  portion  of 
the  street  lying  between  tbe  tracks  and  12 
inches  outside  thereof.  (4)  To  cause  cars 
to  be  run  day  and  night  at  certain  intervals 
named  in  the  ordinances.  (B)  To  pay  cer- 
tain stipulated  sums  of  money,  or  certain 
percentages  of  the  gross  earnings  of  the  sev- 
eral companies,  to  tbe  city  each  year  dur- 
ing the  continuance  of  the  privileges  speci- 
fied in  the  contract. 

At  the  time  these  ordinances  were  passed 
there  was  In  force  in  the  state  of  Missouri 
a  certain  provision  of  the  state  Constitution, 

"No  law  shall  be  passed  by  the  general 
assembly  granting  the  right  to  construct 
and  operate  a  street  railroad  within  any 
city,  town,  village,  or  on  any  public  high- 
way, without  first  acquiring  the  consent  of 
the  local  authorities  having  control  of  the 
street  or  highway  proposed  to  be  occupied 
by  sucb  street  railroad ;  and  the  franchises 
so  granted  sliall  not  be  transferred  without 
similar  assent  first  obtained."  [Art.  12,  f 
20.] 


'Article  10.  ? 

Sec.  1.  Authority  of  municipal  assembly 
in  reference  to  street  railroads;  may  sell 
franchises  or  impose  a  per  capita  tax  or  a 
tax  on  gross  receipts. — The  municipal  assem- 
bly shall  have  power  by  ordinance  to  deter- 
mine all  questions  arising  with  reference  to 
street  railroads,  in  the  corporate  limits  of 
the  city,  whether  such  questions  may  in- 
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votn  Qw  aorurtrrxotlon  of  such  street  rail- 
roads, granting  the  right  of  way,  or  rcgu 
lating  and  controlling  them  after  their  com- 
pletion; and  also  shall  have  power  to  h1) 
the  franchise  or  right  of  way  for  such  street 
railroads  to  the  highest  bidder,  or,  as  a  con- 
sideration therefor,  to  impose  a  per  capita 
tax  on  the  passengers  transported,  or  an 
annua]  tax  on  the  gross  receipts  of  such 
railroad,  or  on  each  car,  and  no  street  rail- 
road shall  hereafter  be  incorporated  or  built 
In  the  city  of  St.  Louis  except  according  to 
the  above  and  other  conditions  of  this  char- 
ter, and  in  such  manner  and  to  such  extent 
as  may  be  provided  by  ordinance. 

There  was  also  in  force  in  the  city  char- 
ter of  St.  Louis,  article  3,  f  28,  snbd.  11, 
which  empowers  the  city,  through  its  mayor 
and  municipal  assembly: 

"Eleventh.— To  protect  rights  of  city  in 
corporations;  grant,  regulate,  and  repeal 
railway  franchises;  free  passes  on  street 
railways  prohibited.— To  take  all  needful 
steps  in  and  out  of  the  state,  to  protect  the 
rights  of  the  city  in  any  corporation  In 
which  the  city  may  have  acquired  an  in- 
terest; to  have  sole  power  and  authority  to 
grant  to  persons  or  corporations  the  right 
to  construct  railways  in  the  city,  subject  to 
the  right  to  amend,  alter,  or  repeal  any 
such  grant,  in  whole  or  in  part,  and  to  regu- 
late and  control  the  same  as  to  their  fares, 
hoars,  and  frequency  of  trips,  and  the  re- 
pair of  their  tracks,  and  the  kind  of  their 
nils  and  vehicles;  but  every  right  so  grant- 
ed shall  cease,  unless  the  work  of  construc- 
tion shall  be  begun  within  one  year  from 
the  granting  of  the  right,  and  be  continued 
to  completion  with  all  reasonable  practical 
o  speed,  and  it  shall  be  the  cause  of  forfeiture 
!j  of  the  rights  and  privileges  derived  from  the 
•  elty  of  any  railroad  company  operating* Its 
road  only  within  this  city,  which  shall  allow 
any  person  to  ride  or  travel  on  its  road 
gratuitously  or  for  less  than  usual  price  of 
fare,  unless  such  person  be  an  officer  or  em- 
ployee of  such  company." 

The  Bth  subdivision  of  9  2B  of  article  3, 
clause  G,  confers  upon  the  mayor  and  as- 
sembly the  power  to  license,  tax,  and  regu- 
late certain  occupations  and  kinds  of  busi- 
ness, vehicles,  conveyances,  etc.,  among  oth- 
ers, street  railway  cars.  As  appears  from 
the  agreed  statement  of  facts,  at  the  time 
the  ordinances  granting  rights  to  the  street 
railways  were  passed  there  were  sections  of 
the  municipal  code  of  St.  Louis  (2134  et 
seq.)  in  force,  requiring  the  street  railway 
companies  to  pay  to  the  city  collector  an 
annual  license  fee  of  $25  for  each  and  every 
ear  used  by  them  In  transporting  passengers 
for  hire  in  the  city.  These  sections  were 
passed  under  the  power  conferred  to  license, 


tax,  and  regulate  occupations,  vehicles,  and 
street  railway  cars. 

The  ordinance  which  is  the  subject-matter 
of  this  controversy  is  No.  81,087,  purporting 
to  impose  a  tax  equal  to  one  mill  for  each 
pay  passenger  on  each  car,  and  purporting 
to  be  an  amendment  of  the  sections  of  the 
municipal  code  fixing  the  license  tax  at  C25 
per  car.  It  is  stipulated  in  the  agreed  state- 
ment of  facts  that  all  the  railway  com- 
panies named  In  the  complaint,  including 
the  United  Railways  Company  and  the  St. 
Louis  Transit  Company,  paid  the  annual 
license  of  $25  per  car  until  the  going  into 
effect  of  ordinance  21,087. 

This  case  was  decided  by  the  learned  judge 
of  the  circuit  court  upon  the  theory  that  the 
power  of  the  city  to  give  its  consent  to  the 
use  of  the  streets  for  the  purpose  of  con- 
structing and  operating  railroads,  and  the 
power  to  license  street  railway  cars,  were 
both  exercised  In  the  special  ordinances  in 
question,  and  that,  In  fixing  the  compensa- 
tion to  be  paid  by  the  railway  companies, 
an  Irrevocable  contract  was  made  which  pre- 
vented the  city,  during  the  terms  of  the  ordi- 
nances, from  imposing  any  license  fee  or  tax 
for  the  operation  of  the  ears;  for,  says  the*, 
learned  judge :  !j 

'"There  is  neither  statutory  command  nor* 
any  perceptible  reason  why  both  these  pow- 
ers should  not  be  exercised  in  one  and  the 
same  ordinance,  and  such,  In  my  opinion,  Is 
the  obvious  purpose  of  the  original  ordi- 
nances granted  to  complainants'  assignors. 

"The  right  to  construct  and  operate'  Is 
conferred  in  terms  admitting  of  no  doubt. 
The  license,  which  is  essentially  an  occupa- 
tion tax,  is.  In  my  opinion,  also  fixed  in 
each  of  the  ordinances.  The  several  original 
ordinances  or  contracts  clearly  mean  that 
the  city  exacted,  among  other  things,  cer- 
tain quarterly  or  yearly  payments  of  money 
to  be  made  to  it  by  the  railroad  companies 
as  a  consideration  for  the  grant  by  it  of  the 
right  to  occupy  and  use  its  streets  for  the 
purpose  of  laying  down,  maintaining,  and 
operating  railroad  tracks  thereon.  The  law 
nowhere  commands  that  the  license  fee, 
as  authorised  by  the  Bth  subdivision  in  ques- 
tion, shall  be  for  annual  or  other  terminal 
occupation.  And  I  perceive  no  reason  why 
the  city  may  not  at  the  outset  fix  such  a 
license  for  the  full  term  of  its  grant.  This 
Is  what  I  think  It  did  in  and  by  the  terras 
and  stipulations  of  the  several  ordinances 
in  question." 

The  theory,  then,  upon  which  the  bill  was 
framed  and  this  case  decided,  was  that  the 
city,  having  once  fixed  a  price  for  the  use  of 
its  streets,  which  the  railway  companies  had 
agreed  to  pay,  there  was  no  right  to  impose 
a  license  tax  upon  the  railway  companies 
under    the    ordinance    of    March    28,    1903, 
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unending  the  municipal  code  in  the  mn 
already  referred  to.  These  sections  of 
municipal  code,  requiring  the  payment  of 
the  license  fee,  impose  a  tax,  us  the  main 
purpose  of  their  enactment  it  the  raising  of 
levenue.  St.  Louis  v.  Spiegel,  76  Mo.  145, 
140. 

The  principles  Involved  in  this  case  have 
been  the  subject  of  frequent  consideration 
in  this  court,  and  while  it  can  be  no  longer 
doubted  that  a  state  or  municipal  corpora- 
tion, acting  under  its  authority,  me;  deprive 
T  itself  by  contract  of  the  power  to  exercise 
£  a  right  conferred  by  law  to  collect  taxes  or 
'  license  fees,  at  tne  same  time  the  principle 
has  been  established  that  such  deprivation 
can  only  follow  when  the  state  or  city  has 
concluded  itself  by  the  use  of  clear  and 
unequivocal  terms.  The  existence  of  doubt  In 
the  interpretation  of  the  alleged  contract  U 
fatal  to  the  claim  of  exemption.  The  section 
of  the  Missouri  Constitution,  and  the  laws 
to  which  we  have  referred,  clearly  show  that 
while  the  franchise  of  the  corporation  es- 
sential to  it*  existence  is  derived  from  the 
State,  the  city  retains  the  control  of  its 
streets,  and  the  use  of  them  must  be  ac- 
quired from  the  municipal  authorities  upon 
terms  and  conditions  which  they  shall  fix. 
Blair  v.  Chicago,  201  U.  S.  400,  60  L.  ed. 
801,  26  Snp.  Ct.  Rep.  427. 

An  examination  of  the  eases  In  this  court 
■hows  that  it  is  not  sufficient  that  a  street 
railway  company  has  agreed  to  pay  for  the 
privilege  of  using  the  streets  for  a  given 
term,  either  in  a  lump  sum,  or  by  payments 
In  instalments,  or  percentages  of  the  re- 
ceipts, to  thereby  conclude  the  municipality 
from  exercising  a  statutory  authority  to  im- 
pose license  fees  or  taxes.  This  right  still 
exists  unless  there  Is  a  distinct  agreement, 
clearly  expressed,  that  the  sums  to  be  paid 
are  in  lieu  of  all  such  exactions. 

A  leading  case  Is  New  Orleans  City  k 
Lake  R.  Co.  v.  New  Orleans,  143  U.  S.  182, 
3S  L.  ed.  121,  12  Sup.  Ct.  Rep.  406.  In  that 
case  the  city  of  New  Orleans,  on  October  2, 
1679,  sold  to  the  New  Orleans  City  Railroad 
Company,  assignor  of  the  plaintiff  in  error, 
for  the  price  of  $630,000,  the  right  of  way 
and  franchises  for  running  certain  lines  of 
railroad  for  carrying  passengers  within  the 
city,  for  the  term  of  twenty-five  years,  and 
the  company  agreed  to  construct  its  railroad, 
to  keep  the  streets  in  repair,  to  comply  with 
the  regulations  aa  to  the  style  and  running 
of  ears,  rates  of  fare,  and  motive  power,  and 
to  annually  pay  into  the  city  treasury,  upon 
the  assessed  value  of  the  road  and  fixtures, 
the  annual  tax  levied  upon  the  real  estate, 
the  value  of  the  road  and  fixtures  to  he  as- 
sessed by  the  usual  mode  of  assessment;  and 
the  city  bound  Itself  not  to  grant,  daring 
the   period   for   which   the   franchises   were 


sold,  a  right  of  way  to  any  other*  railroad  • 
company  upon  the  streets  where  their  right 
of  way  was  sold,  unless  by  mutual  agreement 
between  the  city  and  the  purchaser  or  pur- 
chasers of  the  franchises. 

Afterwards,  In  the  year  1687,  under  au- 
thority of  a  legislative  act,  the  city  imposed* 
a  license  tax  upon  the  business  of  carrying 
on,  operating,  and  running  a  horse  or  steam 
road  for  the  transportation  of  passenger* 
within  the  limits  of  the  city,  payable  an- 
nually, and  based  on  the  annual  gross  re- 
ceipts; when  the  same  exceeded  $500,000, 
the  amount  to  be  $2,600.  The  railroad  com- 
pany admitted  Its  receipts  exceeded  that 
sum,  and  claimed  the  protection  of  the  Con- 
stitution of  the  United  States  for  its  fran- 
chise contract  extending  to  January  1,  1B06, 
as  above  set  forth. 

This  would  seem  to  be  as  strong  a  ease 
for  the  exemption  from  the  license  tax  as 
could  be  made,  short  of  a  specific  agreement 
binding  the  city  not  to  exercise  Ha  power 
in  that  direction. 

This  court  affirmed  the  judgment  of  the 
supreme  court  of  Louisiana,  denying  the 
contention  of  the  railroad  company  (40  La- 
Ann.  687,  4  So.  S12),  and  Mr.  Justice  Gray, 
speaking  for  the  court,  said: 

"Exemption  from  taxation  is  never  to  be 
presumed.  The  legislature  itself  cannot  be 
held  to  have  intended  to  surrender  the  tax- 
ing power,  unless  its  intention  to  do  so  has 
been  declared  in  clear  and  unmistakable 
words.  Vicksburg,  S.  4  P.  R.  Co.  v.  Dennis, 
116  U.  6.  60S,  668,  20  L.  ed.  770,  771,  S  Sup. 
Ct.  Rep.  620,  and  cases  cited.  Assuming, 
without  deciding,  that  the  city  of  New  Or- 
leans was  authorized  to  exempt  the  New  Or- 
leans City  Railroad  Company  from  taxation 
under  general  laws  of  the  state,  the  con- 
tract between  them  affords  no  evidence  of 
an  Intention  to  do  so.  The  franchise  to 
build  and  run  a  street  railway  was  as  much 
subject  to  taxation  aa  any  other  property. 

"In  Qordon  v.  Appeal  Tax  Court,  3  How. 
133,  11  L.  ed.  62S,  upon  which  the  plaintiff 
in  error  much  relied,  the  only  point  decided 
was  that  an  act  of  the  legislature,  continu- 
ing the  charter  of  a  bank,  upon  condition  a 
that  the  corporation  should  pay  certain  t 
Bums* annually  for  public  purposes,  and  de-* 
daring  that,  upon  its  accepting  and  com- 
plying with  the  provisions  of  the  act,  the 
faith  of  the  state  was  pledged  not  to  im- 
pose any  further  tax  or  burden  upon  the 
corporation  during  the  continuance  of  the 
charter,  exempted  the  stockholders  from  tax- 
ation on  their  stock ;  and  so  much  of  the 
opinion  as  might,  taken  by  itself,  seem  to 
support  this  writ  of  error,  has  been  often 
explained  or  disapproved.  Piqua  Branch  of 
State  Bank  v.  Knoop,  16  How.  300,  386,  401, 
402,  14  L.  ed.  877,  884,  080,  891 ;  New  York 
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TlkxtA.  Comrs.  4  Well.  244,  260,  18  L. 
ed.  844,  350;  Jefferson  BnuMh  Buk  t. 
Skelly,  1  BImck,  436-446,  17  L.  ed.  173-178; 
Farrington  v.  Tennessee,  06  U.  S.  67D,  680, 
394,  24  L.  ed.  SOS,  561,  662;  Stone  r.  Farm- 
ers' Loan  ft  T.  Co.  116  U.  B.  307,  328,  29 
L.  ed.  030,  043,  0  Sup.  Ct  Rep.  834,388, 
1191. 

"The  case  at  bar  cannot  be  distinguished 
rrom  that  of  Memphis  Gaslight  Co.  r.  Tax- 
ing District,  In  which  this  court  upheld  a 
license  tax  upon  a  corporation  which  had 
acquired  by  Its  charter  the  privilege  of  erect- 
ing gasworks  and  making  and  selling  gaa 
for  fifty  years;  and,  speaking  by  Mr.  Jus- 
tice Miller,  aatd:  The  argument  of  coun- 
sel la  that,  if  no  express  contract  against 
taxation  can  be  found  here,  it  must  be  fan- 
plied,  because  to  permit  the  state  to  tax 
this  company  by  a  license  tax  for  the  privi- 
lege granted  by  lta  charter  la  to  destroy 
tha>t  privilege.  But  the  answer  is  that  the 
■company  took  their  charter  subject  to  the 
same  right  of  taxation  In  the  state  that  ap- 
plies to  all  other  privileges  and  to  all  other 
property.  If  they  wished  or  intended  to 
lave  an  exemption  of  any  kind  from  taxa- 
tion, or  felt  that  it  waa  necessary  to  the 
profitable  working  of  their  business,  they 
should  have  required  a  provision  to  that 
effect  in  their  charter.  The  Constitution  of 
the  United  States  does  not  profess  in  all 
cases  to  protect  property  from  unjust  and 
oppressive  taxation  by  the  states.  That  la 
left  to  the  state  Constitution  and  state  laws.' 
109  U.  S.  308,  400,  27  L.  ed.  970,  977,  3 
Sup.  Ct.  Rep.  206,  206." 

This  ease  was  but  an  affirmation  of  the 
doctrine  announced  in  Union  Pass.  R.  Co. 
V.  Philadelphia,  101  U.  S.  628,  25  L.  ed.  912; 
Delaware  Railroad  Tax,  18  Wall.  206,  21  L. 
ed.  888.  The  New  Orleans  case  waa  quoted 
with  approval,  and  the  former  cases  in  this 
H  court  reviewed  in  the  recent  ease  of  New 
£  York  ex  rel.  Metropolitan  Street  R.  Co.  v. 
7  New'York  State  Tax  Comrs.  109  U.  S.  1,  50 
L.  ed.  66,  25  Sup.  Ct.  Rep.  706.  In  that  eaae 
the  decision  of  the  New  York  circuit  court 
of  appeals  was  affirmed,  sustaining  the  right 
of  the  state  of  New  York  to  tax  franchisee 
of  street  railway  companies,  notwithstand- 
ing the  railway  companies  had  already  paid 
for  the  right  to  construct,  maintain,  and 
operate  and  use  street  railroads  In  considera- 
tion of  payment  Into  the  treasury  of  the  city 
of  New  York  of  a  percentage  of  their  gross 
receipts.  In  that  case  Mr.  Justice  Brewer, 
-who  spoke  for  the  court,  said  (pp.  37,  38) : 
"Applying  these  well-established  rules  to 
the  several  contracts.  It  will  be  perceived 
that  there  was  no  express  relinquishment  of 
the  right  of  taxation.  The  plaintiff  in  error 
tnnst  rely  upon  some  implication,  and  not 
apon  any  direct  stipulation.    In  each  con- 


tract there  was  a  grant  of  privileges,  but 
the  grant  waa  specifically  of  privileges  In  re- 
spect to  the  construction,  operation,  and 
maintenance  of  a  street  railroad.  These  were 
all  that  in  terms  were  granted.  As  con- 
sideration for  this  grant,  the  grantees  wars 
to  pay  something,  and  such  payment  is  no- 
where said  to  be  in  lieu  of ,  or  as  an  equiva- 
lent or  substitute  for,  taxes.  All  that  can 
be  extracted  from  the  language  used  was  a 
grant  of  privileges  and  a  payment  therefor. 
Other  words  must  be  written  Into  the  con- 
tract before  there  can  be  found  any  re- 
linquishment of  the  power  of  taxation." 

Many  state  authorities  have  reached  the 
same  conclusion.  We  will  refer  to  some  of 
them:  Springfield  v.  Smith,  138  Mo.  646, 
37  L.R.A.  440,  60  Am.  St.  Rep.  669,  40  B.  W. 
7S7;  Wyandotte  T.  Corrigan,  30  Kan.  21,  10 
Pec.  90]  State  ex  rel.  Cream  City  R.  Co.  v. 
Hilbert,  72  Wis.  184,  30  N.  W.  326;  New- 
port News  &  0.  P.  ft  Electric  Co.  v.  New- 
port News,  100  Va.  157,  40  8.  E.  045;  New 
Orleans  v.  Orleans  R.  Co,  42  La.  Ann.  4,  21 
Am.  St  Rep.  305,  7  So.  09 ;  New  Orleans  v. 
New  Orleans  City  ft  Lake  R.  Co.  40  La.  Ann. 
087,  4  So.  012;  San  Jose  v.  Ban  Jose  ft  S. 
O.  R.  Co,  63  CaL  476,  481;  State  r.  Herod, 
20  Iowa,  123. 

Applying  these  principles  to  the  ordi- 
nances In  question,  we  do  not  find  in  them 
any  express  relinquishment  of  the  power  to 
levy  the  license  tax  which  is  the  subject- 
matter  of  thfs  controversy.  In  some  of  them 
is  found  the  language  that  "such  payments  a 
are  to  be  in  addition  to  all  taxes,  as  now£ 
or*afterwaTds  shall  be  prescribed  by  law."  * 
In  one  ordinance  concerning  consolidation 
of  roads  It  Is  agreed,  as  to  certain  payments 
from  gross  receipts,  that  such  "payments 
shall  be  In  addition  to  all  other  taxes  or  li- 
cense fees  now  or  hereafter  prescribed  by 
law."  In  one  of.  them  is  found  the  follow- 
ing language: 

"Said  Lindell  Railway  Company  shall,  In 
lieu  of  all  payments  now  required  of  it  un- 
der any  and  all  previous  ordinances,  and 
such  as  are  now,  or  may  hereafter  by  ordi- 
nance passed  be  required  of  any  railroad 
company  whose  tracks  it  Is  hereby  author- 
ised to  acquire,  etc., on  the  first  day  of  (vari- 
ous months)  pay  to  the  city  of  St.  Louis, 
etc.  (various  sums),  which  several  sums  said 
LIndell  Railway  Company,  its  successors  and 
assigns,  in  consideration  of  the  rights  and 
privileges  granted  by  this  ordinance,  hereby 
agrees  to  pay  to  the  city  of  St,  Louis,  at  the 
times,     .    .     ."  etc. 

The  stipulation  as  to  the  payments  to  be 
in  lieu  of  all  other  payments  under  previous 
ordinances,  and  such  as  are  now  or  may,  by 
ordinance,  be  hereafter  passed,  etc.,  in  this 
ordinance,  may  well  be  referred  to  the  special 
•ed  under  the  right  to  grant 
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Uh  m  of  thi  streets)  "In  consideration  of 
the  rights  and  privileged  therein  granted, 
and  are  not  designed  to  repeal  pro  tanto 
the  Motion  of  the  municipal  code  then  in 
affect,  imposing  a  license  fee  on  railway 
ears  operated  in  the  city. 

No  ordinance  contains  any  express  relin- 
quishment of  the  right  to  exact  a  license 
fee  or  tax.  It  is  true  that  the  city,  in  grant- 
ing the  right  to  use  the  streets  by  special 
ordinance,  and  in  exercising  by  general  ordi- 
nance the  right  conferred  in  the  charter  to 
impose  a  license  tax  upon  cars,  is  dealing 
with  rights  and  privileges  somewhat  similar, 
but,  nevertheless,  essentially  separate  and 
distinct.  In  the  special  ordinances  the  city 
is  making  an  arrangement  wfth  the  railway 
company  to  confer  the  right  to  use  the 
streets  in  consideration  of  certain  things  the 
company  Is  to  do  by  way  of  operation  and 
otherwise,  including,  it  may  be,  payment  of 

*  fixed  sums   or  a  proportion  of  receipts  in 
J;  consideration   of   the   rights   and   privileges 

•  conferred.  'The  city  does  this  by  virtus  of 
its  power  to  grant  rights  and  privileges  and 
control  their  exercise  in  the  streets  of  the 
city, — power  expressly  conferred  in  the  char- 
ter of  the  city. 

In  the  fixing  of  a  license  tax  upon  all  com- 
panies alike  for  the  privilege  of  using  cars 
in  the  city,  it  is  exerting  other  charter  pow- 
ers. It  makes  provision  uniformly  applica- 
ble to  all  persons  or  companies  using  street 
cars.  It  is  a  revenue  measure  equally  ap- 
plicable to  all  coming  within  its  terms.  We 
do  not  perceive  that  the  exercise  of  the  pow- 
er to  grant  privileges  In  the  streets  fn  mak- 
ing terms  with  companies  seeking  such 
rights,  in  the  absence  of  plain  and  unequivo- 
cal terms  to  that  effect,  excludes  the  city's 
right  to  impose  the  license  tax  under  the 
power  conferred  for  that  purpose. 

How,  then,  stands  the  case  T  Is  it  true 
that  because  tbe  city  has  required  and  the 
company  has  agreed  to  pay  certain  sums 
fixed  In  amount,  or  based  on  the  receipts, 
for  the  use  of  the  streets,  that  it  has  thereby 
deprived  itself  of  the  power  to  exercise  the 
authority  existing  at  the  time  the  ordinances 
were  passed  to  license  street  railway  cars, 
and,  in  the  exercise  of  that  power,  to  charge 
a  license  fee  or  tax?  At  the  time  when  the 
several  special  ordinances  were  passed  the 
city  of  St.  Louis  had  the  right,  under  its 
charter,  to  grant  the  use  of  the  streets  for 
the  use  of  the  company,  upon  the  terms 
which  are  named  in  such  ordinances.  It 
also  had  authority  under  another  provision 
of  its  charter  to  require  a  license  fee  on  cer- 
tain vehicles,  including  street  railway  cars. 
There  was  in  force  a  section  of  the  mu- 
nicipal code  assessing  this  license  charge  at 
(25  per  annum  for  each  oar.  (This  is  the 
code  which  has  been  amended  by  No.  21,087, 


in  controversy.)  It  Is  stipulated  that,  un- 
til the  passsge  of  the  last-named  ordinance, 
the  railway  companies  paid  the  license  fees 
without  objection.  It  is  said  in  the  opinion 
of  the  learned  judge  below  that  the  tax, 
equal  to  one  mill  for  each  paid  passenger, 
amounts  to  a  tax  of  2  per  cent  on  the  gross 
receipts,  and  is,  therefore,  an  increase  on 
what  the  company  had  theretofore  agreed  to 
pay.  But  the  tax  is  not  levied  on  the  gross  0 
receipts  as  such,  and  any  license  tax,  in§J 
"whatever  sum  imposed,  would  take  some-  • 
thing  from  the  gross  receipts  of  the  com- 
pany. 

It  seems  to  us  that  this  case  is  virtually 
decided  by  the  rule  laid  down  in  New  Or- 
leans City  &  Lake  R.  Co.  v.  New  Orleans, 
143  U.  S.  192,  36  L.  ed.  121,  12  Sup.  Ct 
Rep.  406,  which  holds  that  because  a  street 
railway  company  has  agreed  to  pay  for  the 
use  of  the  streets  of  the  city  for  a  given 
period,  it  does  not  thereby  create  an  inviola- 
ble contract  which  will  prevent  the  Exaction 
of  a  license  tax  under  an  acknowledged  pow- 
er of  the  city,  unless  this  right  has  been 
specifically  surrendered  in  terms  which  ad- 
mit of  no  other  reasonable  interpretation. 

We  are  of  the  opinion  that  an  applica- 
tion of  settled  principles,  derived  from  ths 
decisions  of  this  court,  shows  that  these  ordi- 
nances do  not  contain  any  clearly-expressed  ■ 
obligation  on  the  part  of  ths  city  surrender- 
ing its  right  to  impose  further  license  fees 
or  taxes  upon  street  railway  cars,  and  ws 
are  of  the  opinion  that  the  learned  circuit 
court  erred  In  reaching  the  contrary  conclu- 
sion, and  in  granting  a  decree  perpetually 
enjoining  the  enforcement  of  the  ordinance 
in  controversy. 

We  have  discussed  this  case  on  the  record 
and  briefs  filed  in  No.  193.  It  was  said  by  the 
learned  counsel  in  the  argument  at  bar  that 
coses  Nob.  194,  19S  involved  identical  ques- 
tions. Por  the  reasons  stated  the  decrees 
in  the  three  cases  are  reversed. 

Reversed. 

(110  D.  S.  306) 

OLD    DOMINION    COPPER    MINING    4 
SMELTING  COMPANY,  Petitioner, 

FREDERICK  LEWISOHN  et  al. 


Corporations  —  promoters  —  anles)      to 

corporation. 

A  corporation  cannot  avoid  in  equity  a 
purchase  of  property  sold  to  it  by  Its  pro- 
moters, at  a  large  profit,  while  they  owned 
all  the  stock,  In  contemplation  of  a  large 
issue  to  the  public,  since  the  corporation 
thus  had  full  knowledge  of  tbe  facts,  and 
remained  unchanged  and  unaffected  In  its 
identity  by  the  changes  in  its  members  due 
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WRIT  of  Certiorari  to  the  United 
State  Circuit  Court  of  Appeal!  for 
the  Second  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  sua 
talning  a  demurrer  to,  and  dismissing,  a 
bill  brought  by  a  corporation  to  rescind,  a 
sale  of  properly  to  it  by  its  promoters.  Af- 
firmed. 

See  same  case  below,  7B  C.  C.  A.  534,  148 
led.  1020. 

The  facte  are  stated  in  the  opinion. 

Messrs.  Edward  F.  McCIerraen,  Louis 
D.  Brandela,  and  William  H.  Dunbar  for 
petitioner. 

Messrs.  En  gene  Treadwell  and  Edward 
Lauterbach  for  respondents. 

•  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  In  equity  brought  by  the 
petitioner  to  rescind  a  sale  to  it  of  certain 
mining  rights  and  land  by  the  defendants' 
testator,  or,  in  the  alternative,  to  recover 
damages  for  the  sale.  The  bill  was  demurred 
to  and  the  demurrer  was  sustained.  138 
Fed.  810.  Then  the  bill  was  amended  and 
again  demurred  to,  and  again  the  demurrer 
was  sustained,  and  the  bill  was  dismissed. 
This  decree  was  affirmed  by  the  circuit  court 
of  appeals.  79  C.  C.  A.  534,  148  Fed.  1020. 
The  ground  of  the  petitioner's  case  is  that 
Lewisohn,  the  deceased,  and  one  Bigelow, 
as  promoters,  formed  the  petitioner  that 
they  might  sell  c.-.-tsin  properties  to  It  at 
a  profit;  that  tht;*  made  their  sals  while 
they  owned  all  thr  stock  issued,  but  in  con- 
templation of  a  large  further  issue  to  the 
public  without  disclosure  of  their  profit,  and 
that  such  an  Issue  in  fact  was  made.  The 
supreme  judicial  court  of  Massachusetts  has 
held  the  plaintiff  entitled  to  recover  from 
Bigelow  upon  a  substantially  similar  bill. 
188  Mass.  315,  108  Am.  St.  Rep.  479,  74  N. 
B.  653. 

The    facta  alleged   an  as   follows:      The 

property  embraced  in  the  plan  was  the  min- 

ing  property  of   the  Old   Dominion   Copper 

-  Company  of  Baltimore,  and  also  the  mining 

•  rights  and  laud'now  in  question,  the  latter 
being  held  by  one  Keyser,  for  the  benefit  of 
himself  and  of  the  executors  of  one  Simp- 
son, who,  with  Keyser,  owned  the  stock  of 
the  Baltimore  company.  Bigelow  and  Lew- 
aWhn,  in  May  and  June,  1896,  obtained  op- 
tions from  Simpson's  executors  and  Keyser 


for  the  purchase  of  the  stock  and  the  prop- 
erty now  in  question.  They  also  formed  a 
syndicate  to  carry  out  their  plan,  with  the 
agreement  that  the  money  subscribed  by  the 
members  should  be  used  for  the  purchase 
and  the  sale  to  a  new  oorporation,  at  a  large 
advance,  and  that  the  members.  In  the  pro- 
portion of  their  subscriptions,  should  re- 
ceive In  cash  or  in  stock  of  the  new  oorpo- 
ration the  profit  made  by  the  sale.  On  May 
28,  1895,  Bigelow  paid  Simpson's  executors 
for  their  stock  on  behalf  of  the  syndicate, 
in  cash  and  notes  of  himself  and  Lewisohn, 
and  in  Juno  Keyser  was  paid  in  the  same 
way. 

On  July  8,  1886,  Bigelow  and  Lewisohn 
started  the  plaintiff  corporation,  the  seven 
members  being  their  nominees  and  tools. 
The  next  day  the  stock  of  the  company  was 
increased  to  160,000  shares  of  (25  each,  offi- 
cers were  elected,  and  the  corporation  be- 
came duly  organised.  Jnlv  II,  pursuant 
to  instructions,  some  of  the  officers  resigned, 
and  Bigelow  and  Lewisohn  and  three  other 
absent  members  of  the  syndicate  came  in. 
Thereupon  an  offer  was  received  from  the 
Baltimore  company,  the  stock  of  which  had 
been  bought,  as  stated,  by  Bigelow  and  Lew- 
isohn, to  sell  substantially  all  its  property 
for  100,000  shares  of  the  plaintiff  company. 
The  offer  was  accepted,  and  then  Lewisohn 
offered  to  sell  the  real  estate  now  In  ques- 
tion, obtained  from  Keyser,  for  30,000 
shares,  to  be  issued  to  Bigelow  and  himself. 
This  also  was  accepted  and  possession  of  all 
the  mining  property  was  delivered  the  next 
day.  The  sales  "were  consummated"  by 
delivery  of  deeds,  and  afterwards,  on  July 
18,  to  raise  working  capital,  it  was  voted 
to  offer  the  remaining  20,000  shares  to  the 
public  at  par,  and  they  were  taken  by  sub- 
scribers who  did  not  know  of  the  profit 
mads  by  Bigelow  and  Lewisohn  and  the  H 
syndicate.  On  September  18  the  100,000  and  ~ 
30,000  •shares  were  issued,  and  it  was  voted  • 
to  issue  the  20,000  when  paid  for.  The  bill 
alleges  that  the  property  of  the  Baltimore 
company  was  not  worth  more  than  81,000,- 
000,  the  sum  paid  for  its  stock,  and  the 
property  here  concerned  not  over  85,000,  as 
Bigelow  and  Lewisohn  knew.  The  market 
value  of  the  petitioner's  stock  was  not  less 
than  par,  so  that  the  price  paid  was  92,- 
600,000,  it  is  said,  for  the  Baltimore  com- 
pany's property,  and  $750,000  for  that  here 
concerned.  Whether  this  view  of  the  price 
paid  is  correct,  it  is  unnecessary  to  decide. 

Of  the  stock  in  the  petitioner,  received  by 
Bigelow  and  Lewisohn  or  their  Baltimore 
corporation,  40,000  shares  went  to  the  syn- 
dicate as  profit,  and  the  members  had  their 
choice  of  receiving  a  like  additional  number 
of  shares  or  the  repayment  of  their  original 
subscription.    As  pretty  nearly  ail  took  ths 
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•took,  the  syndicate  received  about  80,000 
shares.  The  remaining  20,000  of  the  stock 
paid  to  the  Baltimore  company,  Bigelow 
and  Lewisohn  divided,  the  plaintiff  believes, 
without  the  knowledge  of  the  syndicate. 
The  30,000  shares  received  for  the  property 
now  in  question  they  also  divided.  Thus 
the  plans  of  Bigelow  and  Lewisohn  were 
earned  out 

The  argument  for  the  petitioner  Is  that 
all  would  admit  that  the  promoters  {as- 
suming the  English  phrase  to  be  well  ap- 
plied) stood  in  a  fiduciary  relation  to  it, 
if,  when  the  transaction  took  place,  there 
were  members  who  were  not  informed  of 
the  profits  made  and  who  did  not  acquiesce, 
and  that  the  same  obligation  of  good  faith 
extends  down  to  the  time  of  the  later  sub- 
scriptions, which  it  was  the  promoters'  plan 
to  obtain.  It  is  an  argument  that  has 
commanded  the  assent  of  at  least  one  court, 
and  is  stated  at  length  in  the  decision.  But 
the  courts  do  not  agree.  There  is  no  au- 
thority binding  upon  us  and  in  point.  The 
general  observations  in  Diekennan  v.  North- 
ern Trust  Co.  ITS  U.  8.  181,  44  L.  ed.  423, 
20  Sup.  Ct.  Rep.  Ill,  were  obiter,  and  do  not 
dispose  of  the  case.  Without  spending  time 
upon  the  many  dicta  that  were  quoted  to  us, 
we  shall  endeavor  to  weigh  the  considera- 
c  tions  on  one  side  and  the  other  afresh. 
i,  The  difficulty  that  meets  the  petitioner  at 
*  the  outset  Is  that* it  has  assented  to  the 
transaction  with  the  full  knowledge  of  the 
facts.  It  is  said,  to  be  sure,  that  on  Sep- 
tember 18,  when  the  shares  were  issued  to 
the  sellers,  there  were  already  subscribers 
to  the  20,000  shares  that  the  public  took. 
But  this  does  not  appear  from  the  bill,  un- 
less it  should  be  inferred  from  the  ambiguous 
statement  that  on  that  day  tt  was  Toted  to 
Issue  those  shares  "to  persons  who  had  sub- 
scribed therefor,"  upon  receiving  payment, 
and  that  the  shares  "were  thereafter  duly 
issued  to  said  persons,"  etc.  The  words 
"had  subscribed"  may  refer  to  the  time  of 
issue  and  be  equivalent  to  "should  have  sub- 
scribed," or-  may  refer  to  an  already  past 
event.  But  that  hardly  matters.  The  eon- 
tract  had  been  made  and  the  proper 
ty  delivered  on  July  11  and  12,  when 
Bigelow,  Lewisohn,  and  some  other  mem- 
bers of  the  syndicate  held  all  the  outstand- 
ing stock,  and  It  is  alleged  in  terms  that 
the  sales  were  consummated  before  the  vote 
of  July  18,  to  offer  stock  to  the  public, 
had  been  passed.         , 

At  the  Urns  of  the  sale  to  the  plaintiff, 
then,  there  was  no  wrong  done  to  anyone, 
Bigelow,  Lewisohn,  and  their  syndicate  were 
on  both  sides  of  the  bargain,  and  they  might 
issue  to  themselves  as  much  stock  in  their 
corporation  as  they  liked  in  exchange  for 
tifceir  conveyance  of  their  land.     Salomon  v. 


A.  Salomon  t  Co.  [1887]  A.  C.  22;  Blum 
T.  Whitney,  185  N.  T.  232,  77  N.  E.  1159; 
Tompkins  v.  Sperry,  00  Md.  680,  54  AtL 
254.  If  there  was  a  wrong,  it  was  when  the 
innocent  public  subscribed.  But  what  one 
would  expect  to  find,  if  a  wrong  happened 
than,  would  not  be  that  the  sale  became  a 
breach  of  duty  to  the  corporation  nunc  pro 
tunc,  but  that  the  invitation  to  the  public 
without  disclosure,  when  acted  upon,  he- 
came  a  fraud  upon  the  subscribers  from 
an  equitable  point  of  view,  accompanied  by 
what  they  might  treat  as  damage.  For  it 
is  only  by  virtue  of  the  innocent  subscrib- 
ers' position  and  the  promoter's  invitation 
that  the  corporation  has  any  pretense  for 
a  standing  in  court.  If  the  promoters,  after 
starting  their  scheme,  had  sold  their  stock 
before  any  subscriptions  were  taken,  and  then  s 
the  purchasers  of  their  stock,  with  notice,-] 
had  invited  the  public  to'eome  in,  and  it* 
did,  we  do  not  sec  how  the  company  could 
maintain  this  suit.  If  it  could  not  then, 
we  do  not  see  how  It  can  now. 

But  It  is  said  that,  from  a  business  point 
of  view,  the  agreement  was  not  made  mere- 
ly to  bind  the  corporation  as  it  then  wan, 
with  only  40  shares  issued,  but  to  bind  the 
corporation  when  it  should  have  a  capital 
of  $3,760,000;  and  the  implication  is  that 
practically  this  was  a  new  and  different 
corporation.  Of  course,  legally  speaking, 
a  corporation  does  not  change  its  identity 
by  adding  a  cubit  to  Its  stature.  The  nom- 
inal capital  of  the  corporation  was  the  same 
when  the  contract  was  mads  and  after  the 
public  had  subscribed.  Therefore,  what 
must  be  meant  is,  as  we  have  said,  that 
the  corporation  got  a  new  right  from  the 
fact  that  new  men,  who  did  not  know  what 
it  had  done,  bad  put  In  their  money  and 
had  become  members.  It  is  assumed  in  ar- 
gument that  the  new  members  had  no 
ground  for  a  suit  in  their  own  names,  but 
Is  assumed  also  that  their  position 
changed  that  of  the  corporation,  and  thus 
that  the  indirect  effect  of  their  acta  waa 
greater  than  the  direct;  that  facts  that 
gave  them  no  claim  gave  one  to  the  corpo- 
ration because  of  them,  notwithstanding  it* 
assent.  We  shall  not  consider  whether  the 
new  members  had  a  personal  claim  of  any 
kind,  and  therefore  we  deal  with  the  ease 
without  prejudice  to  that  question,  and 
without  taking  advantage  of  what  we  under* 
stand  the  petitioner  to  concede. 

But,  if  we  are  to  leave  technical  law  en 
le  side,  and  approach  the  case  from  what 

supposed  to  be  a  business  point  of  view, 
there  are  new  matters  to  be  taken  Into 
account.  If  the  corporation  recovers,  all 
the  stockholders,  guilty  a*  well  a*  inno- 
cent, get  the  benefit.  It  is  answered  that 
the  corporation  la  not  precluded  fram  •*- 
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covering  for  a  fraud  npon  It,  becattM  the 
party  committing  the  fraud  ia  a  stockhold- 
■r.  Old  Dominion  Copper  Min.  4  Smelt- 
ing Co.  v.  Bigelow,  188  Km*.  SIS,  327,  108 
Am.  St  Rep.  479,  74  N.  H.  0S3.  If  there 
had  been  innocent  members  at  the  time  of 
,  the  sale,  the  fact  that  there  were  also  guilty 
-  ones  would  not  prevent  a  recovery,  and 
*  even  might  not  be  a*fuffldent  reason  for  re- 
quiring all  the  guilty  member!  to  be  joined 
u  defendant*  In  order  to  avoid  a  manifest 
injuitice.  Stockton  v.  Anderson,  40  N. 
Eq.  480,  4  Atl.  642.  The  same  principli 
thought  to  apply  when  innocent  member* 
are  brought  in  later  under  a  scheme.  — 
It  la  obvious  that  this  answer  falls 
upon  the  technical  diversity  between  the 
corporation  and  it*  members,  which  the  busi- 
ness point  of  view  is  supposed  to  tran- 
scend, aa  it  must  in  order  to  avoid  the  ob- 
jection that  the  corporation  ha*  assented  to 
the  sale  with  full  notice  of  the  facta.  " 
fa  mainly  on  this  diversity  that  the  ane 
to  the  objection  of  injustice  is  based  in  New 
Sombrero  Phosphate  Co.  v.  Erlanger,  L.  E. 
6  Ch.  DiT.  73,  114,  122. 

Let  us  look  at  the  business  aspect  alone. 
The  syndicate  was  a  party  to  the  scheme  to 
make  a  profit  out  of  the  corporation. 
Whether  or  not  there  was  a  subordinate 
fraud  committed  by  Bigelow  and  Lewisohn 
on  the  agreement  with  them,  aa  the  peti- 
tioner believes,  I*  Immaterial  to  the  cor- 
poration. The  issue  of  the  stock  was  ap- 
parent, we  presume,  on  the  books,  so  that 
It  ia  difficult  to  suppose  that  at  least  soma 
member*  of  the  syndicate,  representing  an 
adverse  interest,  did  not  know  what  waa 
done.  But  all  the  members  were  engaged  in 
the  plan  of  buying  for  less  and  selling  to  the 
corporation  for  more,  and  were  subject  to 
whatever  equity  the  corporation  has  against 
Bigelow  and  the  estate  of  Lewisohn.  There 
was  some  argument  to  the  contrary,  but 
this  seems  to  us  the  fair  meaning  of  the 
bill.  Bigelow  and  Lewisohn,  it  is  true, 
divided  the  stock  received  for  the  real  es- 
tate now  in  question.  But  that  was  a  mat- 
ter between  them  and  the  syndicate.  The 
real  estate  was  bought  from  Keyser  by  the 
syndicate,  along  with  his  stock  in  the  Bal- 
timore company,  and  was  sold  by  the  syn- 
dicate to  the  petitioner,  along  with  the  Bal- 
timore company's  property,  as  part  of  the 
scheme.  The  syndicate  waa  paid  for  it, 
whoever  received  the  stock.  And  this  means 
that  2/15  of  the  stock  of  the  corpora  ti< 
the  20,000  shares  sold  to  the  public,  are  to 
Bbc  allowed  to  use  the  name  of  th*  corpora- 
Stion  to  assert  rights  against  Lewisohn's 
r  estate  thafwill  inure  to  the  benefit  of  13/16 
•f  the  stock  that  are  totally  without  claim. 
it  Hsu  to  us  that  the  practical  objection 


is  aa  strong  aa  that  arising  if  we  adhere- 
both*  law. 

Let  us  take  the  business  point  of  view 
for  a  moment  longer.  To  the  lay  mind  It 
would  make  llttl*  or  no  difference  whether 
the  20,000  shares  sold  to  the  public  war* 
sold  on  an  original  subscription  to  the  ar- 
ticles of  Incorporation  or  were  issued  un- 
der the  scheme  to  some  of  the  syndicate- 
and  *old  by  them.  Tet  It  is  admitted.  In 
accordance  with  th*  decisions,  that,  in  th* 
latter  case,  the  Innocent  purchasers  would 
have  no  claim  against  anyone.  If  we  are  to 
seek  what  is  tailed  substantial  justice,  in 
disregard  of  even  peremptory  rules  of  law, 
it  would  seem  desirable  to  get  a  rule  that 
would  cover  both  of  the  almost  equally 
possible  cases  of  what  Is  deemed  a  wrong. 
It  might  be  said  that  if  the  stock  real- 
ly was  taken  a*  a  preliminary  to  sail- 
ing to  the  public,  the  subscribers  would 
show  a  certain  confidence  in  the  en- 
terprise, and  give  at  least  that  secur- 
ity for  good  faith.  But  the  syndicate  be- 
lieved in  the  enterprise,  notwithstanding 
all  the  profits  that  they  made  it  pay.  They 
preferred  to  take  stock  at  par  rather  than 
cash.  Moreover,  it  would  have  been  pos- 
sible to  Issue  the  whole  stock  in  payment 
for  the  property  purchased,  with  an  under- 
standing as  to  20,000  shares. 

Of  course,  it  is  competent  for  legislators. 
but  not,  we  think,  for  judges,  except  try  a 
quasi  legislative  declaration,  to  establish 
that  a  corporation  shall  not  be  bound  by 
it*  assent  in  a  transaction  of  this  kind, 
when  the  parties  contemplate  an  invitation 
to  th*  public  to  com*  in  and  join  as  orig- 
inal subscriber*  for  any  portion  of  the 
share*.  It  may  be  said  that  the  corpora- 
tion cannot  be  bound  until  the  contemplated 
adverse  interest  is  represented,  or  it  may  bo 
■aid  that  promoters  cannot  atrip  themselves 
of  the  character  of  trustees  until  that  mo- 
ment But  it  seems  to  us  a  strictly  legisla- 
tive determination.  It  is  difficult,  without 
inventing  new  and  qualifying  established 
doctrines,  to  go  behind  the  fact  that  thatr 
corporation  remains  one  and  the  same  after  jj 
once  It  really  exists.  *  When,  aa  here,  after  it" 
really  exists,  it  consents,  we  at  least  shall 
require  stronger  equities  than  are  shown 
by  this  bill  to  allow  it  to  renew  ita  claim 
at  a  later  date  because  It*  internal  consti- 
tution  has  changed. 

To  sum  up:  In  our  opinion,  on  the  one 
hand,  the  plaintiff  cannot  recover  without 
departing  from  the  fundamental  conception 
embodied  in  the  law  that  created  it, — th* 
conception  that  a  corporation  remains  un- 
changed and  unaffected  in  ita  identity  try 
changes  in  it*  members.  Donnell  v.  Her- 
ring- Hall -Ksrrin  Safe  Co.  208  U.  8.  207, 
278,  ante,  288,  28  Sup.  Ct  Rep.  288}  Sale- 
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On  the  other  hand,  if  we  aneroid  under- 
take to  look  through  fiction  to  (acts,  it  ap- 
pears to  us  that  substantial  justice  would 
not  be  accomplished,  but  rather  a  great  in- 
justice done,  if  the  corporation  were  allowed 
to  disregard  its  previous  assent  in  order  to 
charge  a  single  member  with  the  whole 
•nits  of  a  transaction  to  which  13/16  of  it* 
stock  were  parties,  far  the  benefit  of  the 
guilty,  if  there  was  guilt  in  anyone,  and  the 
Innocent  alike.  We  decide  only  what  is 
necessary.  We  express  no  opinion  as  to 
whether  the  defendant  properly  is  called  a 
promoter,  or  whether  the  plaintiff  has  not 
been  guilty  of  laches,  or  whether  a  remedy 
can  be  had  for  a  part  of  a  single  transac- 
tion in  the  form  in  which  It  Is  sought,  or 
whether  there  was  any  personal  claim  on 
the  part  of  the  innocent  subscribers,  or  as 
to  any  other  question  than  that  which  we 
have  discussed. 

The  English  case  chiefly  relied  upon,  Er- 
langer  r.  New  Sombrero  Phosphate  Co.  L. 
R.  3  App.  Cm.  1218,  Affirming  L.  R.  0  Ch. 
Div.  73,  seams  to  us  far  from  establishing 
a  different  doctrine  for  that  jurisdiction. 
There,  to  be  sure,  a  syndicate  had  mads  an 
agreement  to  sell,  at  a  profit,  to  a  com- 
pany to  be  got  up  by  the  sellers.  But  the 
company,  at  the  first  stage,  waa  made  up 
mainly  of  outsiders,  some  of  them  instru- 
ments of  the  sellers,  but  innocent  instru- 
ments, and,  according  to  Lord  Calms,  the 
contract  was  provisional  on  the  shares  be- 
ing taken  and  the  company  formed.  (P. 
1.1239.)  There  never  was  a  moment  whan 
JJ  the  company  had  assented  with  knowledge 
"  of  the  facts.  -The  shares,  with  perhaps  one 
exception,  all  were  taken  by  subscribers 
ignorant  of  the  facta  (L.  R.  S  Ch.  Div.  113) , 
and  the  contract  seems  to  have  reached  for- 
ward to  the  moment  when  they  subscribed. 
As  it  is  put  In  2  Morawetz,  Priv.  Corp.  2d 
ed.  |  292,  there  waa  really  no  company  till 
the  shares  were  issued.  Here,  13/10  of  the 
stock  had  been  taken  by  the  syndicate,  the 
corporation  was  in  full  life,  and  had  as- 
sented to  the  sale  with  knowledge  of  the 
facts  before  an  outsider  joined.  There, 
most  of  the  syndicate  were  strangers  to  the 
corporation,  yet  all  were  joined  as  defend- 
ants. (P.  1222.)  Here,  the  members  of 
the  syndicate,  although  members  of  the  cor- 
poration, are  not  joined,  and  it  is  sought  to 
throw  the  burden  of  their  act  upon  a  single 
one.  Gluckstein  t.  Barnes  [19001  A.  C. 
240,  certainly  is  no  stronger  for  the  plain- 
tiff, and  in  Yeiser  v.  United  States  Board  ft 
Paper  Co.  52  L.R.A.  724,  46  C.  &  A.  867, 
107  Fed.  340,  another  case  that  was  relied 
upon,  the  transaction  equally  was  carried 
through  after  Innocent  subscribers  had  paid 

Decree  affirmed. 


STATE  Of  TEXAS. 

Commerce  —  state  taxation   of   railway 

gross  receipts. 

The  state  cannot  impose  the  tax  levied 
by  Texas  act  of  April  17,  1806,  uponrail- 
way  companies  whose  lines  lie  wholly  with- 
in the  state,  "equal  to  1  per  centum  of  their 
gross  receipts,"  where  a  part,  and,  in  soma 
cases,  much  the  larger  part,  of  these  gross 
receipts,  is  derived  from  the  carriage  of 
passengers  and  freight  coming  from,  or  des- 
tined  to,  points  without  the  state. 

[No.  207.J 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  judgment 
which  reversed  a  judgment  of  the  Court  ef 
Civil  Appeals  of  that  state,  reversing  a 
judgment  of  the  District  Court  of  Travis 
County,  in  favor  of  the  state,  in  an  action 
to  recover  a  tax  on  the  gross  receipts  of 
railway   companies.     Reversed. 

See  same  case  below   (Tex.)  87  &  W.  7L 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hiram  M.  Garwood,  Maxwell 
Bvarta,  Robert  S.  Lovett,  and  Messrs. 
Baker,  Botta,  Parker,  *  Garwood  for  plain- 
tiffs in  error. 

Messrs.  William  Edward  Hawkins  and 
Robert  Vance  Davidson  for  defendant  ia 


*  Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  is  an  action  against  certain  railroads,, 
to  recover  taxes  and  penalties.  The  sa-gj 
proms  court  of  the  state  held  the*  penal  ties* 
to  be  void  under  the  state  Constitution, 
but  upheld  the  tax.  97  B.  W.  71.  The 
railroads  bring  the  ease  here  mainly  on  the 
ground  that  the  law  upon  which  the  action 
is  based  is  an  attempt  to  regulate  commerce 
among  the  states. 

The  act  in  question  is  entitled,  "An  Act 
Imposing  a  Tax  upon  Railroad  Corpora- 
tions .  .  .  and  Other  Persona  .  ,  . 
Owning  ...  or  Controlling  Any  Line  of 
Railroad  In  This  State  .  .  .  Equal  to  1 
Per  Cent  of  Their  Gross  Receipts,  .  .  . 
and  Repealing  the  Existing  Tax  on  the 
Gross  Passenger  Earnings  of  Railroads.1* 
It  proceeds  in  !  1  to  impose  upon  such  rail- 
roads "an  annual  tax  for  the  year  IMS, 
and  for  each  calendar  year  thereafter,  equal 
to  1  per  centum  of  Its  gross  receipts,  if 
such  line  of  railroad  lies  wholly  within  the 
state.''      In    |    2   a   report,    under  oath,  el 
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"lbs  gross  receipt*  of  such  line  of  railroad, 
from  every  source  whatever,  for  the  year 
ending  on  the  30th  day  of  June  hut  preced- 
ing," and  immediate  payment  of  the  tax, 
"calculated  on  the  groei  receipt*  bo  report- 
ed," are  required.  The  comptroller  la  giv- 
en power  to  call  for  other  reports,  and  is 
to  "estimate  such  tax  on  the  true  gross 
eeipta  thereby  disclosed,"  etc.  The  line*  of 
the  railroad*  concerned  are  wholly  within 
the  state,  but  they  connect  with  other  lines, 
and  a  part,  in  some  instances  much  the  lar- 
ger part,  of  their  gross  receipt*  is  derived 
from  the  carriage  of  passengers  and  freight 
coming  from,  or  destined  to,  points  without 
the  state.  In  view  of  this  portion  of  thefi 
business,  the  railroad*  contend  that  the  case 
la  governed  by  Philadelphia  ft  S.  Mail  S.  S. 
Co.  v.  Pennsylvania,  122  V.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Sep.  308,  7  Sup.  Ct. 
Rep.  1118.  The  counsel  for  the  state  rely 
upon  Maine  v.  Grand  Trunk  R.  Co.  142  U. 
8.  217,  39  L.  ed.  994,  3  Inters.  Com.  Rep. 
807,  12  Sup.  Ct  Rep.  121,  163,  and  main- 
tain, if  necessary,  that  the  later  overrules 
the  earlier  case. 

In  Philadelphia  A  S.  Mail  S.  S.  Co. 
Pennsylvania,  supra,  it  was  decided  that 
a  tax  upon  the  gross  receipt*  of  a  steam- 
ship corporation  of  the  state,  when 
such  receipts  were  derived  from 
meree  between  the  state*  and  with  for- 
eefgn  countries, 'was  unconstitutional. 
U  regard  this  decision  a*  unshaken  an< 
"  stating  established  law.  It  clte**the  earlier 
case*  to  the  same  effect.  Later  ones  are 
Kattennan  v.  Western  U.  Teleg.  Co.  127  TJ. 
S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
S9,  8  Sup.  Ct.  Rep.  1127;  Western  TJ.  Teleg. 
Co.  v.  Pennsylvania,  128  U.  S.  3D,  32  L.  ed. 
34C,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct. 
Rep.  6j  Western  TJ.  Teleg.  Co.  v.  Alabama 
Bd.  of  Assessment  (Western  U.  Teleg.  Co. 
v.  Seay),  132  U.  8.  472,  33  L.  ed.  409,  2 
Inters.  Com.  Rep.  720,  10  Sup.  Ct  Rep. 
161.  See  also  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  25,  35  h.  ed.  613, 
617,  3  Inters.  Com.  Rep.  595,  11  Sup.  Ct. 
Rep.  876;  Ficklen  v.  Taxing  District,  14S 
TJ.  S,  I,  22,  38  L.  ed.  601,  606,  4  Inters. 
Com.  Rep.  79,  12  Sup.  Ct  Rep.  810;  New 
York,  L.  E.  ft  W.  R.  Co.  v.  Pennsylvania, 
158  U.  S.  431,  438,  39  L.  ed.  1043,  1045, 
IS  Sup.  Ct.  Rep.  898;  McHenry  v.  Alford, 
168  TJ.  S.  651,  670,  671,  42  L.  ed.  614,  621, 
IS  Sup.  Ct  Rep.  242;  Atlantic  ft  P.  Teleg. 
Co.  Tt  Philadelphia,  190  U.  S.  160,  162,  47 
L.  ed.  995,  D99,  23  Sup.  Ct.  Rep.  817.  In 
Maine  v.  Grand  Trunk  R.  Co.  supra,  the 
authority  of  the  Philadelphia  Steamship 
Company  Case  was  accepted  without  ques- 
tion, and  the  decision  was  justified  by  the 
majority  a*  not  in  any  way  qualifying  or 


impairing  it  The  validity  of  the  distinc- 
tion  was   what  divided  the  court 

It  being  once  admitted,  as  of  course  it 
must  be,  that  not  every  law  that  affect* 
Bommeree  among  the  state*  ia  a  regulation 
of  it  in  a  constitutional  sense,  nice  distinc- 
tions are  to  be  expected.  Regulation  and 
commerce  among  the  states  both  are  prac- 
tical rather  than  technical  conceptions,  and, 
naturally,  their  limit*  must  be  fixed  by 
practical  lines.  A*  the  property  of  com- 
panies engaged  In  such  commerce  may  be 
taxed  (Pullman'*  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  G96,  11  Sup.  Ct  Rep. 
876),  and  may  be  taxed  at  its  value  at  it 
is,  in  its  organic  relations,  and  not  merely 
as  a  congeries  of  unrelated  items,  taxes  on 
such  property  have  been  sustained  that  took 
account  of  the  augmentation  of  value  from 
the  commerce  in  which  it  was  engaged. 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  166 
TJ.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct.  Rep. 
305;  Adams  Exp.  Co.  v.  Kentucky,  166  U.  8. 
171,  41  L.  ed.  960,  17  Sup.  Ct  Rep.  527; 
Fargo  v.  Hart,  103  U.  S.  490,  49D,  48  L.  ed. 
761,  765,  24  Sup.  Ct  Sep.  498.  So  it  ha* 
been  held  that  a  tax  on  the  property  and 
business  of  a  railroad  operated  within  the 
state  might  be  estimated  prima  facia  by 
gross  income,  computed  by  adding  to  the 
income  derived  from  business  within  the 
state  the  proportion  of  interstate  business 
equal  to  the  proportion  between  the  road 
over  which  the  business  was  carried  within 
the  state  to  the  total  length  of  the  road  over 
which  it  waa  carried.  Wisconsin  ft  M. 
R.  Co.  v.  Powers,  1B1  TJ.  S.  379,  48  L.  ed.a 
229,  24  Sup.  Ct  Rep.  107.  « 

'Since  the  commercial  value  of  property* 
consists  in  the  expectation  of  income  from 
it,  and  since  taxes  ultimately,  at  least,  in 
the  long  run,  come  out  of  income,  obviously 
taxes  called  taxes  on  property,  and  those 
called  taxes  on  income  or  receipts,  tend  to 
run  into  each  other  somewhat  as  fair  value 
and  anticipated  profits  run  Into  each  other 
in  the  law  of  damages.  The  difficulty  of 
distinguishing  them  became  greater  when 
it  was  decided,  not  without  much  debate 
and  difference  of  opinion,  that  interstate 
carriers'  property  might  be  taxed  a*  a  go- 
ing concern.  In  Wisconsin  ft  M.  R.  Co.  v. 
Powers,  supra,  the  measure  of  property  by 
income  purported  only  to  be  prima  facie 
valid.  But  the  extreme  case  came  earlier. 
In  Maine  v.  Grand  Trunk  R.  Co.  supra, 
"an  annual  excise  tax  for  the  privilege  of 
exercising  its  franchise"  was  levied  npon 
everyone  operating  a  railroad  in  the  state, 
fixed  by  percentage*,  varying  up  to  a  cer- 
tain limit,  npon  the  average  gross  receipts 
per  mile  multiplied  by  the  number  of  milea 
within  the  state,  whan  the  road  t   ' 
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outside.  This  Menu  at  first  light  like  a 
reaction  from  the  Philadelphia  ft  Southern 
Mail  Steamship  Company  Case.  But  it 
may  not  hare  been.  The  estimated  grons 
receipts  per  mile  may  be  said  to  have  been 
made  a  measure  of  the  ralue  of  the  prop- 
erty per  mile.  That  the  effort  of  the  state 
was  to  reach  that  value,  and  not  to  fasten 
on  the  receipts  from  transportation  as  such, 
was  shown  by  the  fact  that  the  scheme 
of  the  statute  wu  to  establish  a  system. 
The  buildings  of  the  railroad  and  its  lands 
and  fixtures  outside  of  its  right  of  way 
were  to  be  taxed  locally,  as  other  property 
was  taxed,  and  this  excise  with  the  local 
tax  were  to  be  In  lieu  of  all  taxes.  The 
language  shows  that  the  local  tax  was  not 
expected  to  include  the  additional  value 
gained  by  the  property  being  part  of  a  go- 
ing concern.  That  Idea  came  in  later.  The 
azclse  was  an  attempt  to  reach  that  addi- 
tional value.  The  two  taxes  together  fairly 
may  be  called  a  commutation  tax.  See 
Ficklen  v.  Taxing  District,  145  U.  8.  1,  23, 
86  L.  ed.  601,  607,  4  Inters.  Com.  Rep.  79, 
IS  Sup.  Ct.  Rep  810;  Postal  Teleg.  Cable 
Co.  t.  Adams,  156  U.  8.  088,  097,  39  L.  ed. 
811,  316,  5  Inters.  Com.  Rep.  1,  IS  Sup.  Ct 
Rep.  268,  360;  McHenry  v.  Alford,  168  U. 

4.8.  661,  670,  671,  42  L.  ed.  614,  621,  18  Sup. 

get.  Rep.  242. 

*  *  "By  whatever  name  the  exaction  may  be 
called,  if  it  amounts  to  no  more  than  the 
ordinary  tax  upon  property  or  ,a  just 
equivalent  therefor,  ascertained  by  refer- 
ence thereto,  It  is  not  open  to  attack  as  In- 
consistent with  the  Constitution.*'  Postal 
Teleg.  Cable  Co.  v.  Adams,  supra.  See  New 
York,  L.  E.  ft  W.  R.  Co.  v.  Pennsylvania, 
168  U.  8.  431,  438,  430,  39  L.  ed.  1043, 
104S,  1040,  16  Sup.  Ct.  Sep.  896.  The  ques- 
tion is  whether  this  is  such  a  tax.  It 
appears  sufficiently,  perhaps  from  what  has 
been  said,  that  we  are  to  look  for  a  prac- 
tical rather  than  a  logical  or  philosophical 
distinction.  The  state  must  be  allowed  to 
tax  the  property,  and  to  tax  it  at  its  ac- 
tual value  as  a  going  concern.  On  the 
Other  hand,  the  state  cannot  tax  the  Inter- 
state business.  The  two  necessities  hardly 
admit  of  an  absolute  logical  reconciliation. 
Yet  the  distinction  is  not  without  sense. 
When  a  legislature  ia  trying  simply  to  value 
property,  it  is  less  likely  to  attempt  or  to 
effect  injurious  regulation  than  when  it  is 
aiming  directly  at  the  receipts  from  inter- 
state commerce.  A  practical  line  can  be 
drawn  by  taking  the  whole  scheme  of  taxa- 
tion Into  account.  That  must  be  done  by 
this  court  as  best  it  can.  Neither  the 
state  courts  nor  the  legislatures,  by  giving 
the  tax  a  particular  name  or  by  the  use  of 
■eome  form  of  words,  can  take  away  our  duty 
to   eonslder    its    nature   and    effect      If    It 


bean  upon  commerce  among  the  states  is 
directly  as  to  amount  to  a  regulation  in  a 
relatively  immediate  way,  it  will  net  be 
saved  by  name  or  form.  Stockard  v.  Mor- 
gan, 186  U.  8.  27,  37,  40  L.  ed.  78S,  704,  22 
Sup.  Ct  Rep.  676;  Asbell  v.  Kansas,  209  U. 
S.  251,  254,  256,  ante,  486,  28  Sup.  Ct  Rep. 
485. 

We  are  of  opinion  that  the  statute  levy- 
ing this  tax  does  amount  to  an  attempt  to 
regulate  commerce  among  the  states.  The 
distinction  between  a  tax  "equal  to"  1  per 
cent  of  gross  receipts,  and  a  tax  of  1  pet 
cent  of  the  same,  seems  to  us  nothing,  ex- 
cept where  the  former  phrase  is  the  Index 
of  an  actual  attempt  to  reach  the  property 
and  to  let  the  Interstate  traffic  and  the 
receipts  from  It  alone.  We  find  no  such 
attempt  or  anything  to  qualify  the  plain 
inference  from  the  statute,  taken  by  Itself. 
On  the  contrary,  we  rather  Infer  from  the 
judgment  of  the  state  court  and  from  thejj 
argument  on  behalf  of  the  state 'that  an-* 
other  tax  on  the  property  of  the  railroad 
Is  upon  a  valuation  of  that  property,  taken 
as  a  going  concern.  This  Is  merely  an  effort 
to  reach  the  gross  receipts,  not  even  dis- 
guised by  the  name  of  an  occupation  tax, 
and  In  no  way  helped  by  the  words  "equal 
to." 

Of  course,  It  does  not  matter  that  the 
plaintiffs  In  error  are  domestic  corporations, 
or  that  the  tax  embrace*  indiscriminately 
groat  receipts  from  commerce  within  as 
well  as  outside  of  the  stats.  We  are  of 
opinion  that  the  judgments  should  be  re- 
Judgment  reversed. 

Mr.  Justice  Harlan,  dissenting  i 
In  my  opinion  the  court  ought  to  accept 
the  interpretation  which  the  supreme  court 
of  Texas  places  upon  the  statute  In  question. 
In  other  words,  It  should  be  assumed  that, 
by  imposing  upon  railroads  and  corporations 
owning,  operating,  managing,  or  controlling 
any  line  of  railroad  In  the  state,  for  ths 
transportation  of  passengers,  freight,  or 
baggage,  and  annual  tax  "equal  to  1  per  cent- 
um of  Its  gross  receipts,  if  such  line  of  rail- 
road lies  wholly  within  the  state,  and,  if 
such  line  of  railroad  lies  partly  within  and 
partly  without  the  state,  it  shall  pay  a  tax 
equal  to  such  proportion  of  the  said  1  per 
centum  of  its  gross  receipts  as  the  length 
of  the  portion  of  such  line  within  the  stats 
bears  to  the  whole  length  of  such  line,"— 
the  state  intended  to  Impose  only  an  occu- 
pation tax.  Such  Is  the  construction  which 
the  state  court  places  on  the  statute,  and  that 
construction  Is  justified  by  the  words  used. 
We  have  the  authority  of  the  supreme  court 
of  Texas  for  saying  that  the  Constitution  of 
that  stats  authorises  the  Imposition  of  os- 
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eupatlon   taxes  upon  natural   person*  and 
upon  corporation*,  other  than  municipal,  do- 
ing business  In  that  state.    The  plaintiff  In 
error  Is  a  Texas  corporation,  and  It  cannot 
a  be  doubted  that  the  state  may  Impose  an 
§  occupation  tax  on  one  of  ft*  own  eorpora- 
*  tiona*,  provided  such  tax  does  not  Interfere 
with  the  exercise  of  some  power  belonging  to 
the  United  States. 

Bat  It  is  said  that  the  tax  In  question, 
even  If  regarded  as  an  occupation  tax,  is 
invalid,  as  constituting  a  direct  burden  on 
interstate  commerce,  the  regulation  of  which 
belongs  to  Congress.  It  is  not,  in  my  opin- 
ion, to  be  taken  as  a  tax  on  Interstate  com- 
merce in  the  sense  of  the  Constitution;  for 
its  operation  on  interstate  commerce  Is  only 
incidental,  not  direct.  A  state,  In  the  regu- 
lation of  Its  internal  affairs,  often  prescribes 
rules  which,  fn  their  operation,  remotely 
or  incidentally,  affect  interstate  commerce. 
But  such  rules  have  never  been  held  as  in 
themselves  I  reposing  direct  burdens  upon 
such  commerce,  and,  on  that  ground,  Invalid. 
The  state,  in  the  present  case,  ascertains  the 
extent  of  business  done  by  the  corporation 
In  the  state,  and  requires  an  annual  oc- 
cupation tax  "equal"  to  a  named  per  centum 
of  the  amount  of  such  business.  It  does  not 
lay  any  tax  directly  upon  the  gross  receipt* 
as  such,  as  was  the  case  in  Philadelphia  A  8. 
Mail  S.  B.  Co.  v.  Pennsylvania,  122  D.  S. 
226,  SO  L.  ed.  1200, 1  Inters.  Com.  Bep.  308, 7 
Sup.  Ct  Rep.  111S.  In  that  case  the  court 
said:  "The  tax  was  levied  directly  upon 
the  receipts  derived  by  the  company  from  Its 
fares  and  freights,  for  the  transportation 
of  person*  and  good*  between  different  states, 
and  between  the  states  and  foreign  conn- 
tries,  and  from  the  charter  of  its  vessels, 
which  was  for  the  same  purpose.  This 
transportation  was  an  act  of  interstate  and 
foreign  commerce.  It  was  the  carrying  on 
of  such  commerce,"  Here  there  Is  no  levy- 
ing upon  receipts,  as  such,  from  interstate 
commerce.  The  state  only  measure*  the  oc- 
cupation tax  by  looking  at  the  entire 
amount  of  the  business  done  within  It* 
limits,  without  reference  to  the  source  from 
which  the  business  comes.  It  doe*  not  tax 
any  part  of  the  business  because  of  it*  being 
interstate.  It  has  reference  equally  to  all 
kinds  of  business  done  by  the  corporation  in 
the  state.  Suppose  the  state,  as,  under  its 
Constitution,  It  might  do,  should  impose  an 
income  tax  upon  railroad  corporations  of  its 
own  creation,  doing  business  within  the 
o  state,  equal  to  a  given  per  cent  of  all  In- 
Sjcome  received  by  the  corporation  from  its 
"  business,— would  the  corporation  be  entitled 
to  have  excluded  from  computation  such  of 
Its  income  as  was  derived  from  interstate 
commerce!  Such  would  be  Its  right  under 
the  principles  announced  In  the  present 
■EW.  Note.— For  'gases  In  point,  *m 
26  8.  Q— 11. 


case.  In  the  o 
would,  under  the  principles  a 
nonnoed,  be  regarded  as  a  direct  burden  rip- 
on  interstate  commerce.  I  cannot  assent  to 
this  view. 

If  it  did  not  delay  an  announcement  of 
the  court's  decision  longer,  perhaps,  than 
is  desirable,  I  should  be  glad  to  go  Into 
this  subject  at  large,  and  present  such 
a  review  of  the  adjudged  cases  as  would 
show  that  ths  views  expressed  by  me 
are  in  harmony  with  previous  cases  In 
this  court.  The  present  decision,  I  fear, 
will  seriously  affect  the  taxing  laws  of  many 
state*,  and  so  impair  the  powers  of  ths 
several  states,  in  matters  of  taxation,  that 
they  cannot  compel  their  own  corporations  to 
bear  their  just  proportion  of  such  public 
burden  as  can  be  met  only  by  taxation, 
I  dissent  from  the  opinion  and  judgment  of 
the  court. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice 
White,  and  Mr.  Justice  McKcnna  concur 
in  this  dissent 
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Courts  —  Jurisdiction  —  suit    to   onforoo 
gambling   contract. 

1.  The  Mississippi  courts  are  not  without 
jurisdiction  of  causes  of  action  arising  out 
of  gambling  transactions  in  futures  because 
of  the  provision  of  Miss.  Ann.  Cods  1602, 
I  2117,  that  contracts  of  that  character 
"shall  not  be  enforced  by  any  court,''  Bins* 
such  statute  only  lays  down  a  rule  of  deei- 

CcmstltntlonsJ     law  —  fall     faith     and 
credit  —  Judgment  of  sister  state). 

2.  The  Mississippi  court*  cannot  deny  to 
a  judgment  of  a  Missouri  court,  based  upon 
an  award  In  arbitration  proceeding*  in 
Mississippi,  the  full  faith  and  credit  se- 
nured  by  U.  S.  Const  art.  4,  I  1,  to  the 
judgment*  of  sitter  state*,  because  the 
original  controversy  grew  out  of  a  gambling 
transaction  in  futures  in  Mississippi,  which 
is  made  a  misdemeanor  by  Miss.  Ann.  Code 
18SZ,  H  1120,  1121,  2117,  which  further 
provide  that  contract*  of  that  character 
shall  not  be  enforced  by  any  court, 

[No.  210.] 

Argued  and  Submitted  April  27,  SS,  1908. 
Decided  May   18,   1008. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Mississippi  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Circuit  Court  of  Warren 
County,  in  that  state,  in  favor  of  d 

Cent  DlK.  vol.  H,  Gamin*.  |  N. 


.Google 


tS  BDFSEHX  COURT  REPORTER. 


Oat.  1 


la  a*  action  upon  *  judgment  of  a  court 
of  mother  state.     Reversed. 

See  ium  cub  below  on  flnt  appeal,  M 
Mies.  T5T,  W  Am.  Bt  Rep.  020,  32  So. 
190. 

The  (acti  an  stated  in  the  opinion. 

Mean.  Bhapard  Barclay,  Robert  L.  Mo- 
Leurin,  Amos  A.  Armistead,  E.  L.  Brien, 
Gamer  Wynn  Green,  and  Mareellu*  Green 
for  plaintiff  In  error. 

Messrs.    T.    C    Caterings    and   O.    W. 
H  Catching*  for  defendant  in  error, 
g 

•  *  Mr.  Justice  Holme*  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  npon  a  Missouri  judg- 
ment, brought  in  a  court  of  Mississippi. 
The  declaration  act  forth  the  record  of  the 
judgment.  The  defendant  pleaded  that  the 
original  eauae  of  action  arose  in  Mississippi 
out  of  a  gambling  transaction  in  cotton  fu- 

▼  tures;    that  he    declined   to   pa;    the  loss; 

n  that  the  controversy  was  submitted  to  ar- 

*  bttratlon,  the  question  as  to  the- illegality 
of  the  transaction,  however,  not  being  in- 
cluded In  the  submission;  that  an  award 
was  rendered  against  the  defendant;  that 
thereafter,  finding  the  defendant  tempora- 
rily In  Missouri,  the  plaintiff  brought  suit 
there  upon  the  award;  that  the  trial  court 
refused  to  allow  the  defendant  to  show  the 
nature  of  the  transaction,  and  that,  by  the 
laws  of  Mississippi,  the  same  was  illegal 
and  void,  but  directed  a  verdict  if  the  jury 
should  find  that  the  submission  and  award 
were  made,  and  remained  unpaid;  and  that 
a  verdict  was  rendered  and  the  judgment  in 
suit  entered  upon  the  same.  (The  plain- 
tiff in  error  is  an  assignee  of  the  judg- 
ment, but  nothing  turns  upon  that.)  The 
plea  was  demurred  to  on  constitutional 
grounds,  and  the  demurrer  was  overruled, 
subject  to  exception.  Thereupon  replica- 
tions were  filed,  again  setting  up  the  Con- 
stitution of  the  United  States  (art.  4,  |  1), 
and  were  demurred  to.  The  supreme  court 
of  Mississippi  held  the  plea  good  and  the 
replications  bad,  and  judgment  was  en- 
tered for  the  defendant.  Thereupon  the  ease 
was  brought  here. 

The  main  argument  urged  by  the  defend- 
ant to  sustain  the  judgment  below  is  ad- 
dressed to  the  jurisdiction  of  the  Mississippi 

The  laws  of  Mississippi  make  dealing  in 
futures  a  misdemeanor,  and  provide  that 
contracts  of  that  sort,  made  without  intent 
to  deliver  the  commodity  or  to  pay  the 
price,  "shall  not  be  enforced  by  any  court." 
Anotated  Code  of  1892,  ||  1120, 1121,  2117. 
The  defendant  contends  that  this  language 
deprives  the  Mississippi  courts  of  jurisdic- 
tion, and  that  the  case  is  like  Anglo-Ameri- 
ean  Provision   Co.   t.   Davis  Provision  Co. 


181  U.  8.  !7S,  48  I.  ed.  224,  24  Bap.  Ot. 
Rep.  B2,  There  the  New  York  statutes  re- 
fused to  provide  a  court  into  which  a  for- 
eign corporation  could  come,  except  upon 
causes  of  action  arising  within  the  state, 
etc. ;  and  it  was  held  that  the  state  of  New 
York  was  under  no  constitutional  obliga- 
tion to  give  jurisdiction  to  its  supreme 
court  against  its  will.  One  question  is 
whether  that  decision  is  In  point. 

No  doubt  it  sometimes  may  be  difficult  to  a 
decide  whether  certain  words  in  a  statute  are  * 
directed  to  jurisdiction  or  to*  merits,  but* 
the  distinction  between  tbe  two  is  plain. 
One  goes  to  the  power,  the  other  only  to 
the  duty,  of  the  court.  Under  the  common 
law  it  is  the  duty  of  a  court  of  general 
jurisdiction  not  to  enter  a  judgment  upon 
a  parol  promise  mads  without  consideration ; 
but  It  has  power  to  do  it,  and,  if  it  does, 
the  judgment  is  unimpeachable,  unless  re- 
versed. Yet  a  statute  could  be  framed  that 
would  make  the  power,  that  is,  the  juris- 
diction, of  the  court,  dependent  upon  wheth- 
er there  was  a  consideration  or  not.  Wheth- 
er a  given  statute  is  intended  simply  to 
establish  a  rule  of  substantive  law,  and 
thus  to  define  the  duty  of  the  court,  or  is 
meant  to  limit  its  power,  is  a  question  of 
construction  and  common  sense.  When  it 
affects  a  court  of  general  jurisdiction,  and 
deals  with  a  matter  upon  which  that  court 
must  pass,  we  naturally  are  slow  to  read 
ambiguous  words  as  meaning  to  leave  the 
judgment  open  to  dispute,  or  as  intended 
to  do  more  than  to  fix  the  rule  by  which 
the  court  should  decide. 

The  case  quoted  concerned  a  statute  plain- 
ly dealing  with  the  authority  and  juris- 
diction of  the  New  York  court.  The  statute 
now  before  us  seems  to  us  only  to  lay  down 
a  rule  of  decision.  The  Mississippi  court 
in  which  this  action  was  brought  Is  a  court 
of  general  jurisdiction  and  would  have  to 
decide  upon  the  validity  of  the  bar,  if  the 
suit  upon  the  award  or  upon  the  original 
cause  of  action  had  been  brought  there. 
The  words  "shall  not  be  enforced  by  any 
court"  are  simply  another,  possibly  leas  em- 
phatic, way  of  saying  that  an  action  shall 
not  be  brought  to  enforce  such  contracts. 
As  suggested  by  the  counsel  for  tbe  plain- 
tiff in  error,  no  one  would  say  that  the 
words  of  the  Mississippi  statute  of  frauds, 
"An  action  shall  not  be  brought  whereby 
to  charge  a  defendant,"  Code  1892,  |  4225, 
go  to  the  jurisdiction  of  the  court.  Of 
course  it  could  be  argued  that  logically 
they  had  that  scope,  but  common  sense 
would  revolt.  See  191  U.  S.  375,  48  L.  ed. 
227,  24  Sup.  Ct.  Rep.  92.  A  stronger  ease 
than  the  present  Is  General  Oil  Co.  v.  Grain, 
209  U.  S.  211,  210,  ante,  475,  28  Sup.  Ct 
Rep.  475.    We  regard  this  question  as  opaa 
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under  the  decisions  below,  and  we  have  ex- 
pressed our  opinion  upon  tt  independent  of 
e  the    effect    of    the    judgment,    although    it 
m  might  be  that,  even  ff  jurisdiction  of  the 

•  original  cause  of  action'waa  withdrawn,  it 
remained  with  regard  to  a  suit  upon  a  judg- 
ment based  upon  an  award,  whether  the 
judgment  or  award  was  conclusive  or  not. 
But  it  might  be  held  that  the  law  aa  to  juris- 
diction in  one  case  followed  the  law  in  the 
other,  and  therefore  we  proceed  at  once  to 
the  further  question,  whether  the  illegality 
of  the  original  cause  of  action  in  Mississippi 
can  be  relied  upon  there  as  a  ground  for 
denying  a  recovery  upon  a  judgment  of  an- 
other state. 

Tbe  doctrine  laid  down  by  Chief  Justice 
Marshall  was  "that  tbe  judgment  of  a  state 
court  should  have  the  aame  credit,  validity, 
and  effect  In  every  other  court  In  the  Unit- 
ed States  which  it  bad  in  tbe  state  where  it 
was  pronounced,  and  that  whatever  pleas 
would  be  good  to  a  suit  thereon  In  such 
state,  and  none  others,  could  be  pleaded 
in  any  other  court  In  the  United  States." 
Hampton  v.  M'Connel,  3  Wheat.  234,  4  L. 
ed.  378.  There  Is  no  doubt  that  this  quota- 
tion was  supposed  to  be  an  accurate  state- 
ment of  the  law  aa  late  as  Christmas  v. 
Russell,  5  Wall.  E90,  18  L.  ed.  4TB,  where  an 
attempt  of  Mississippi,  by  statute,  to  go  be- 
hind judgments  recovered  In  other  states, 
was  declared  void,  and  ft  was  held  that  such 
judgments  could  not  be  impeached  even  for 

But  the  law  is  supposed  to  have  been 
changed  by  the  decision  in  Wisconsin  v. 
Pelican  Ins.  Co.  127  U.  S.  26S,  32  L.  ed.  239, 
8  Sup.  Ct  Rep.  1370.  That  was  a  suit 
brought  in  this  court  by  the  state  of  Wis- 
consin upon  a  Wisconsin  judgment  against 
a  foreign  corporation.  The  judgment  was 
for  a  fine  or  penalty  Imposed  by  the  Wis- 
consin statutes  upon  such  corporations  do- 
ing business  In  the  state  and  failing  to  make 
certain  returns,  and  the  ground  of  decision 
was  that  the  jurisdiction  given  to  this  court 
by  art  3,  I  2,  aa  rightly  interpreted  by  the 
judiciary  act,  now  Rev.  Stat  I  687,  U.  S. 
Com  p.  Stat.  1001,  p.  505,  was  confined 
to  "controversies  of  a  civil  nature,"  which 
the  judgment  in  suit  was  not  The  case 
was  not  within  the  words  of  art.  1,  |  I, 
and,  if  it  had  been,  still  it  would  not  have, 
and  could  not  have,  decided  anything  rele- 
vant to  the  question  before  us.  It  is  true 
t.  that  language  was  used  which  has  been 
JJ  treated  as  meaning  that  the  original  claim 

*  upon  which  a  judgment  is  based  "may  be 
looked  into  further  than  Chief  Justice  Mar- 
shall supposed.  But  evidently  it  meant 
only  to  justify  tbe  conclusion  reached  upon 
the  specific  point  decided,  for  tbe  proviso 
was  inserted-  that  a   court  "cannot  go  be- 


hind tbe  judgment  for  the  purpose  of  ex- 
amining into  the  validity  of  the  claim." 
127  U.  S.  203.  However,  the  whole  pas- 
sage was  only  a  dictum  and  it  is  not  worth 
while  to  spend  much  time  upon  it 

We  asume  that  the  statement  of  Chiet 
Justice  Marshall  to  correct  It  is  con- 
firmed by  the  act  of  May  28,  1760,  chap. 
II,  1  Stat,  at  L.  122  (Rev.  Stat.  I  00G,  U.  S. 
Comp.  Stat.  1901,  p.  677),  providing  that 
the  said  records  and  judicial  proceedings 
"shall  have  such  faith  and  credit  given  to 
them  in  every  court  within  the  United 
States  aa  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  See  further 
Tilt  v.  Kelsey,  207  U.  S.  43,  87,  ante,  1,  88 
Sup.  Ct  Rep.  1.  Whether  the  award  would 
or  would  not  have  been  conclusive,  and 
whether  the  ruling  of  the  Missouri  court 
upon  that  matter  was  right  or  wrong,  there 
can  be  no  question  that  the  judgment  was 
conclusive  in  Missouri  on  the  validity  of 
the  cause  of  action.  Pitts  v.  Fugate,  41 
Mo.  406;  State  ex  rol.  Hudson  v.  Trammel, 
108  Mo.  810,  17  8.  W.  802;  Re  Copenhaver, 
118  Mo.  377,  40  Am.  St.  Rep.  382,  24  8.  W. 
181.  A  judgment  Is  conclusive  aa  to  all 
the  medio  oonciudentK  (United  States  v. 
California  *  0.  Land  Co.  192  U.  S.  355, 
48  L.  ed.  478,  24  Snp.  Ct  Rep.  206) ;  and 
it  needs  no  authority  to  show  that  it  can- 
not be  impeached  either  In  or  out  of  the 
state  by  showing  that  It  was  baaed  upon  a 
mistake  of  law.  Of  course,  a  want  of  ju- 
risdiction over  either  the  person  or  the  sub- 
ject-matter might  be  shown.  Andrews  r. 
Andrews,  188  U.  6.  14,  47  L.  ed.  366,  23 
Sup.  Ct  Rep.  237;  Clarke  v.  Clarke,  178 
U.  S.  186,  44  L.  ed.  1028,  20  Sup.  Ct  Rep. 
873.  But  as  the  jurisdiction  of  the  Mis- 
souri court  Is  not  open  to  dispute,  the  judg- 
ment cannot  be  impeached  in  Mississippi 
even  If  it  went  upon  a  misapprehension  of 
the  Mississippi  law.  See  Godard  v.  Gray, 
L.  R.  6  Q.  B.  139;  MacDonald  v.  Grand 
Trunk  R  Co.  71  N.  H.  448,  66  L.R.A.  448, 
93  Am.  St  Rep.  660,  62  Atl.  982;  Peet  v. 
Hatcher,  112  Ala.  614,  67  Am.  St  Rep.  46, 
21  So.  711. 

We  feel  no  apprehensions  that  painful 
or  humiliating  consequences  will  follow  up- 
on our  decision.  No  court  would  give  judg- 
ment for  a  plaintiff  unless  it  believed  that 
the  facts  were  a  cause  of  action  by  tbe  lawg 
determining  their  effect  Mistakes'wlll  be* 
rare.  In  this  case  the  Missouri  court  no 
doubt  supposed  that  the  award  waa  binding 
by  the  law  of  Mississippi.  If  it  was  mis- 
taken, it  made  a  natural  mistake.  The  va- 
lidity of  Its  judgment  even  in  Mississippi, 
is,  as  we  believe,  the  result  of  the  Constitu- 
tion as  It  always  has  been  understood,  and 
is  not  a  matter  to  arouse  the  susceptlblli- 
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Itles  of  the  states,  all  of  which  ui  equally 
concerned  in   the  question  and  equally   od 
both   aide*. 
Judgment  reversed. 

Mr.  Justice  White,  with  whom  concurs 
Hr.  Justice  Harlan,  Mr.  Justice  HcKen- 
na.,   and  Mr.  Justice  Day,  dissenting: 

Admonished  that  the  considerations  which 
control  me  are  presumptively  faulty,  as  the 
court  holds  them  to  be  without  merit,  yet 
so  strong  la  my  belief  that  the  decision  now 
made  unduly  expends  the  due  faith  and  cred- 
it clause  of  the  Constitution,  I  state  the 
reasons  for  my  dissent. 

By  law  the  state  of  Mississippi  prohibited 
certain  forms  of  gambling  In  futures,  and 
inhibited  its  courts  from  giving  effect  to 
any  contract  or  dealing  made  in  violation 
of  the  prohibitive  statute.  In  addition,  it 
was  made  criminal  to  do  any  of  the  for- 
bidden acts.  With  the  statutes  in  force, 
two  citizens  and  residents  oi  Mississippi 
made  contracts  in  that  state  which  were 
performed  therein,  and  which  were  in  viola- 
tion of  both  the  eivil  and  criminal  statutes 
referred  to.  One  of  the  parties  asserting 
that  the  other  was  indebted  to  him  because 
of  the  contracts,  both  parties,  in  the  state 
of  Mississippi,  submitted  their  differences 
to  arbitration,  and,  on  an  award  being  made 
In  that  state,  the  one  in  whose  favor  It 
was  made  sued  In  a  state  court  in  Missis- 
sippi to  recover  thereon.  In  that  suit,  on 
the  attention  of  the  court  being  called  to 
the  prohibited  and  criminal  nature  of  the 
transactions,  the  plaintiff  dismissed  the 
ease.  Subsequently,  in  a  court  of  the  state 
Of  Missouri,  the  citizen  of  Mississippi,  in 
g  whose  favor  the  award  had  been  made, 
« brought  an  action  on  the  award,  and  suo- 
*  eeeded  in  getting  "personal  service  upon  the 
other  citizen  of  Mississippi,  the  latter  be- 
ing temporarily  in  the  state  of  Missouri. 
The  action  was  put  at  issue.  Rejecting 
evidence,  offered  try  the  defendant  to  show 
the  nature  of  the  transactions,  and  that, 
under  the  laws  of  Mississippi  the  same  were 
Illegal  and  criminal,  the  Missouri  court 
submitted  the  cause  to  a  jury,  with  an 
Instruction  to  find  for  the  plaintiff  if  they 
believed  that  the  award  had  been  made  as 
alleged.  A  verdict  and  judgment  went  in 
favor  of  the  plaintiff.  Thereupon  the  judg- 
ment so  obtained  was  assigned  by  the 
plaintiff  to  his  attorney,  who  sued  upon  the 
same  in  a  court  of  Mississippi,  where  the 
facts  upon  which  the  transaction  depended 
wore  set  up  and  the  prohibitory  statutes 
of  the  state  were  pleaded  as  a  defense.  Ul- 
timately the  ease  went  to  the  supreme  court 
of  the  state  of  Mississippi,  where  it  was  de- 
elded  that  the  Missouri  judgment  was  not 
required,   under   the  due  faith   and   credit 


clause,  to  be  enforced  in  Mississippi,  aa 
ft  concerned  transactions  which  had  taken 
place  exclusively  in  Mississippi,  between 
residents  of  that  state,  which  were  in  viola- 
tion of  laws  embodying  the  public  policy  of 
that  state,  and  to  give  effect  to  which  would 
be  enforcing  transactions  which  the  courts 
of  Mississippi  had  no  authority  to  enforce. 
The  court  now  reverses  on  the  ground  that 
the  due  faith  and  credit  clause  obliged  the 
courts  of  Mississippi,  in  consequence  of  the 
action  of  the  Mississippi  court,  to  give  effi- 
cacy to  transactions  in  Mississippi  which 
were  criminal,  and  which  were  against  the 
public  polity  of  that  state.  Although  not 
wishing  in  the  slightest  degree  to  weaken 
the  operation  of  the  due  faith  and  credit 
clause  aa  interpreted  and  applied  from  the 
beginning,  it  to  me  seems  that  this  ruling 
so  enlarges  that  clause  as  to  cause  it  to 
obliterate  all  state  lines,  since  the  effect 
will  be  to  endow  each  state  with  authority 
to  overthrow  the  public  policy  and  criminal 
statutes  of  the  others,  thereby  depriving 
all  of  their  lawful  authority.  Moreover, 
the  ruling  now  made,  in  my  opinion,  is  con* 
trary  to  the  conceptions  which  caused  the 
due  faith  and  credit  clause  to  be  placed  i> 
the  Constitution,  and  substantially  over-o 
rules  the  previous  decisions  of  this  court  JS 
■interpreting  that  clause.  My  purpose  is  to* 
briefly  state  the  reasons  which  lead  me  to 
these  conclusions. 

The  foundation  upon  which  our  system  of 
government  rests  is  the  possession  by  the 
states  of  the  right,  except  as  restricted  by 
the  Constitution,  to  exert  their  police  pow- 
ers as  they  may  deem  best  for  the  happiness 
and  welfare  of  those  subject  to  their  au- 
thority. The  whole  theory  upon  which  the 
Constitution  was  framed,  and  by  which 
alone,  it  seems  to  me,  it  can  continue,  is 
the  recognition  of  the  fact  that  different 
conditions  may  exist  in  the  different  states, 
rendering  necessary  the  enactment  of  regula- 
tions of  a  particular  subject  in  one  state 
when  such  subject  may  not  in  another  be 
deemed  to  require  regulation;  in  other 
words,  that  in  Massachusetts,  owing  to  con- 
ditions which  may  there  prevail,  the  legis- 
lature may  deem  it  necessary  to  make  police 
regulations  on  a  particular  subject,  al- 
though like  regulations  may  not  obtain  in 
other  states.  And,  of  course,  such  also 
may  be  the  case  in  Louisiana  or  any  other 
state.  If  it  be  that  the  ruling  now  made 
deprives  the  states  of  powers  admittedly 
theirs,  it  follows  that  the  ruling  must  be 
wrong.  The  inquiry  whether  the  ruling  does 
so  becomes,  therefore,  directly  pertinent, 
not  merely  from  considerations  of  incon- 
venience, but  a*  a  matter  of  substantial 
demonstration.  The  due  faith  and  credit 
clause  it  is  now  decided  means  that  reel* 
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stents  of  a  state  may,  within  such  state,  do 
act*  which  an  violative  of  public  policy, 
and  yet  that  a  judgment  may  be  rendered 
In  another  state  giving  effect  to  inch  trans- 
actions, which  judgment  It  becomes  the  duty 
of  the  state  whose  laws  have  been  eet 
defiance  to  enforce.  It  must  follow,  if  < 
state,  by  the  mere  form  of  a  judgment,  baa 
this  power,  that  no  state  has  in  effect  the 
authority  to  make  police  regulations; 
what  is  tantamount  to  the  same  thing 
without  power  to  enforce  them.  If  t.hii 
true  the  doctrine  now  upheld  comes  to  this, — 
that  no  state,  generally  speaking,  poss 
police  power  concerning  acta  done  within  its 
H  borders  if  any  of  the  results  of  such  acts 
5  may  be  the  subject  of  civil  actions,  i 
■the  enforcement  by  the  state  of  its  •po- 
lio* regulations  as  to  such  acts  may  be 
nullified  by  an  exertion  of  the  judicial 
power  of  another  state.  Indeed,  the  prin- 
ciple, as  understood  by  me,  goes  further 
than  this,  since  it  not  only  gives  to 
each  of  the  states  in  the  eaaes  suggested 
the  power  to  render  possible  an  ovasio 
the  police  laws  of  all  the  other  states,  but 
it  gives  to  each  state  the  authority  to  compel 
the  other  states,  through  their  courts,  to 
give  effect  to  illegal  transactions  done  with- 
in their  borders.  It  may  not  be  denied  that 
a  state  which  has  lawfully  prohibited  the 
enforcement  of  a  particular  character  of 
transaction,  and  made  the  same  criminal, 
has  an  interest  in  seeing  that  its  laws  are 
enforced  and  will  be  subjected  to  the  grav- 
est humiliation  if  It  be  compelled  to  give 
effeet  to  acts  done  within  its  borders  which 
are  in  violation  of  its  valid  police  or  crim- 
inal laws.  And  the  consciousness  of  the  en- 
forced debasement  to  which  it  would  be  sub- 
Jested  if  compelled  to  enter  a  decree  giving 
effect  to  acta  of  residents  of  Mississippi, 
done  within  that  state,  which  were  violative 
of  the  public  policy  of  the  state  and  which 
were  criminal,  was  clearly  shown  In  the 
opinion  of  the  supreme  court  of  the  state  in 
this  case. 

When  the  Constitution  was  adopted  the 
principles  of  comity  by  which  the  decrees 
of  the  courts  of  one  state  were  entitled  to 
be  enforced  in  another  were  generally 
known  *  but  the  enforcement  of  those  prin- 
ciples by  the  several  states  bad  no  absolute 
sanction,  since  they  rested  but  in  comity. 
Now,  It  cannot  be  denied  that,  under  the 
rules  of  comity  recognised  at  the  time  of 
the  adoption  of  the  Constitution,  and  which, 
at  this  time,  universally  prevail,  no  sover- 
eignty was  or  is  under  the  slightest  moral 
obligation  to  give  effect  to  a  judgment  of  a 
of  another  sovereignty,  when  to  do  so  would 
compel  the  state  in  which  the  judgment  was 
•ought  to  be  executed  to  enforce  an  illegal 
and  prohibited  contract,  when  both  the  con- 


tract and  all  the  acts  dons  in  i 
with  its  performance  had  taken  place  In  the 
latter  state.  This  teems  to  me  conclusive 
of  this  case,  since,  both  in  treatises  of- 
authoritative  writers  (Story,  ConJL  L.  |  jj 
609),  and  by  repeated  adjudications  of*thls* 
court,  it  has  been  settled  that  the  purpose 
of  the  due  faith  and  credit  clause  was  not 
to  confer  any  new  power,  but  simply  to 
moke  obligatory  that  duty  which,  when  the 
Constitution  was  adopted,  rested,  ss  has 
been  said,  in  comity  alone.  Without  citing 
the  numerous  decisions  which  so  hold,  ref- 
erence is  made  to  a  few  of  the  leading  cases 
in  which  the  prior  rulings  of  this  court  were 
reviewed,  the  foregoing  principle  was  stated, 
and  the  scope  of  the  due  faith  and  credit 
clause  was  fully  expounded:  Thompson  v. 
Whitman,  18  Wall.  457,  21  L.  ed.  867;  Wis- 
consin v.  Pelican  Ins.  Co.  127  U.  S.  265, 
32  L.  ed.  238,  8  Sup.  Ct  Rep.  1370;  Cole  v. 
Cunningham,  133  U.  S.  107,  33  L.  ed.  038, 
10  Sup.  Ct  Bap.  260;  Andrews  v.  An- 
drews, 188  U.  8.  14,  47  L.  ed.  366,  23  Sup. 
Ct  Rep.  237.  A  more  particular  review  of 
those  cases  will  demonstrate  why  my  con- 
viction is  that  the  decision  in  this  case  over- 
rules the  cases  cited. 

In  Thompson,  v.  Whitman  it  was  directly 
held  that  when  a  judgment  of  one  state 
is  presented  for  enforcement  in  another  the 
due  faith  and  credit  clause  does  not  deprive 
the  courts  of  the  state  in  which  It  Is  sought 
to  make  the  judgment  effectual  from  inquir- 
ing into  the  jurisdiction  of  the  court  in 
which  the  judgment  was  rendered. 

In  Wisconsin  v.  Pelican  Ins.  Co.  a  judg- 
ent  was  rendered  in  Wisconsin  against  an 
surance  company  for  a  large  amount  of 
money.  An  original  suit  was  brought  in 
this  court  upon  the  judgment.  Elaborately 
considering  the  authorities,  it  was  held  that 
the  due  faith  and  credit  clause  did  not  de- 
prive of  the  right  to  go  behind  the  face  of 
the  money  judgment  and  ascertain  the  cause 
of  action  upon  which  It  had  been  rendered. 
In  other  words,  it  was  expressly  decided 
that  there  was  power  to  ascertain  whether 
the  cause  of  action  was  such  as  to  give  the 
Wisconsin  court  jurisdiction  to  render  a 
judgment  entitled  to  enforcement  in  other 
states.  Thus  having  been  determined,  as 
the  proof  established  that  the  judgment 
for  money  rendered  in  Wisconsin  was  for  a 
penalty  imposed  by  the  statutes  of  that 
state.  It  was  held  that  the  judgment  was 
not  entitled  to  be  enforced,  because,  when 
the  Constitution  was  framed,  no  state  ever 
enforced  the  penal  laws  of  another  state. 
Speaking  of  the  grant  of  jurisdiction  over? 
.''controversies  between  a  state  and  citizens" 
of  another  state,"  it  was  Mid  (p.  239): 

"The  grant  is  of  'judicial  power,'  and  was 
not  intended  to  confer  upon  the  courts  of 
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the  United  States  jurisdiction  of  a  suit  or 
prosecution  by  the  one  state,  of  ouch  a  nature 
that  It  oould  not,  on  the  settled  principles 
of  publio  and  international  law,  be  enter- 
tained by  the  judiciary  of  the  other  state 
at  all." 

Certainly,  If  aueh  was  the  purpose  of  the 
finnan  in  regard  to  the  clause  referred  to, 
a  like  purpose  must  have  been  intended  with 
reference  to  the  due  faith  and  credit  clause. 
If  a  judgment  for  a  penalty  in  money,  ren- 
dered in  one  state,  may  not  be  enforced  in 
another,  by  the  same  principles  a  judgment 
rendered  in  one  state,  giving  to  the  party 
the  results  of  prohibited  and  criminal  acts 
dona  in  another  state,  is  not  entitled  I 
enforced  in  the  state  whose  laws  have  been 
violated. 

Nor  do  I  think  that  the  ruling  In  the 
Pelican  Case  Is  at  all  qualified  by  a  sentence 
quoted  in  the  opinion  of  the  court  now  an- 
nounced, taken  from  page  293  of  the  report 
of  the  Pelican  Case.  On  the  contrary,  when 
that  sentence  is  read  in  connection  with  its 
context,  in  my  opinion,  it  has  a  directly 
contrary  effect  to  that  for  which  it  is  now 
cited.  The  passage  in  full  is  as  follows, 
the  sentence  referred  to  In  the  opinion  in 
this  ease  being  the  part  embraced  in  brack- 
ets, as  found  in  the  original: 

"The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  changed  by 
covering  judgment  upon  it;  and  the  technic- 
al rules  which  regard  the  original  claim 
as  merged  in  the  judgment,  and  the  judg- 
ment as  implying  a  promise  by  the  defend- 
ant to  pay  it,  do  not  preclude  a  court  to 
which  a  judgment  is  presented  for  affirma- 
tive action  [while  it  cannot  go  behind  the 
judgment  for  the  purpose  of  examining  into 
the  validity  of  the  claim]  from  ascertaining 
whether  the  claim  is  really  one  of  such  a 
nature  that  the  eourt  is  authorized  to 

It  seems  to  me  that  the  words  "validity 

of  the  claim,''  used  in  the  sentence  in  brack- 

^«t>,  but  pointed  out  the  absence  of  power, 

?wben  a  judgment  is  one  which  is  entitled  to 
be  enforced,*to  relitigate  the  mere  question 
of  liability;  and  that  the  language  which 
follows  the  bracketed  sentence,  declaring 
that  the  court  is  empowered  "to  ascertain 
whether  the  claim  is  really  one  of  such  a 
nature  that  the  court  is  entitled  to  enforce 
it,"  leaves  no  room  for  the  implication  that 
the  bracketed  sentence  was  intended  to  de- 
stroy the  very  doctrine  upon  which  the  deci- 
sion In  the  Pelican  Case  was  necessarily 
based,  and  without  which  the  decision  must 
have  been  otherwise. 

The  decision  in  the  Pelican  Case  has  never 
been  overruled  or  qualified ;  on  the  contrary, 
that  decision  has  been  affirmed  and  reaf- 
firmed and  approvingly  cited  in  many  cases. 


It  was  expressly  approved  in  the  rev  tew 
which  was  made  of  the  doctrine  in  Cole  v. 
Cunningham, — an  instructive  case  on  the 
power  of  a  state  to  restrain  its  citizens  from 
prosecuting  actions  in  other  jurisdictions, 
when  prosecuting  sueh  action*  was  a  viola- 
tion of  the  laws  of  the  state  of  the  domieiL 
So,  also,  the  Pelican  Case  was  approvingly 
cited  and  commented  upon  in  Andrews  ▼. 
Andrews,  supra,  where  the  doctrine  now 
under  consideration  was  involved.  And  the 
authoritative  nature  of  the  decision  in  the 
Pelican  Case  was  recognized  in  Anglo-Amer- 
ican Provision  Co.  v.  Davis  Provision  Co. 
191  U.  S.  373,  48  L.  ed.  226,  24  Sup.  Cfc 
Rep.   92. 

None  of  the  cases  to  which  I  have  referred 
conflict  with  the  opinion  of  Mr.  Chief  Jus- 
tice Marshall  In  Hampton  v.  M'Connel,  3 
Wheat  234,  4  L.  ed.  3/8,  since  that  case 
but  determined  the  degree  of  effect  which 
was  to  be  given  to  a  judgment  which  was 
entitled  to  be  enforced,  and  therefore  did 
not  possibly  concern  the  question  here  pre- 
sented. It  is  by  me  conceded  that  if  the 
judgment  whose  enforcement  is  here  in  ques- 
tion is  one  which  the  courts  of  Mississippi 
were  bound  to  enforce  under  the  due  faith 
and  credit  clause,  the  courts  of  that  state 
are  obliged  to  give  to  the  judgment,  as 
declared  by  Chief  Justice  Marshall  In  Hamp- 
ton v.  M'Connel,  the  same  effect  and  credit 
which  it  was  entitled  to  receive  in  the  state 
where  rendered.  But,  in  my  opinion,  the 
concession  just  stated  doe*  not  in  any  way 
influence  the  question  here  involved,  which 
solely  is  whether  the  judgment  was  such  an« 
one  as  to  he  entitled  to  any  credit  at  alLJS 
In  other*words,  I  do  not  see  how  the  que*-* 
tion  whether  a  judgment  is  without  the  due 
faith  and  credit  clause  may  be  controlled  by 
a  decision  pointing  out  the  extent  of  the 
credit  to  be  given  to  a  judgment  if  it  be 
within  that  clause. 

In  addition  to  the  considerations  just  slat- 
ed, In  my  opinion  this  case  is  controlled  by 
Anglo- American  Provision  Co.  v.  Davis  Pre- 
vision Co.  supra,  cited  in  the  opinion  of  tlio 
court.  In  that  case  it  was  held  that  a  judg- 
ment rendered  in  the  state  of  Illinois  in 
favor  of  one  corporation  against  another  cor- 
poration, both  foreign  to  New  York,  was  not 
entitled  to  be  enforced  in  the  courts  of  New 
York  under  the  due  faith  and  credit  clause, 
because  the  statutes  of  New  York  enumerat- 
ing the  cases  in  which  jurisdiction  might  be 
exercised  over  actions  between  foreign  cor- 
porations did  not  give  jurisdiction  of  such 
action  as  was  before  the  eourt.  Now,  in 
this  case,  in  considering  the  very  language 
found  in  the  statute  here  in  question  as  con- 
tained In  a  prior  statute  of  the  same  nature, 
the  supreme  court  of  the  state  held  (Lemon- 
ins  r.  Mayer,  71  Miss.  614, 14  So.  S3)  "that, 
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by  the  2d  section  of  the  Kit  of  1882,  the 
complainant*  were  denied  access  to  the 
•outs  of  this  stats  to  enforce  their  demand 
,  .  ,  for  the  money  advanced  for  the 
purchase  of  the  'futures'  in  cotton."  The 
want  of  power  in  the  court*  of  Mississippi 
nnder  the  local  statute  ia  therefore  fore- 
aloaed  in  thia  court  by  the  construction  giv- 
en to  the  statute  by  the  state  court  of  last 
resort.  At  all  events,  that  construction 
should  not  be  departed  from  in  order  to  com- 
pel the  court*  of  Mississippi  to  enforce  ob- 
ligations which  took  origin  in  that  state  as 
the  result  of  the  intentional  violation  of  a 
prohibitory  law  manifesting  the  public  pol- 
icy of  the  state. 

No  special  reference  has  been  made  by  me 
to  the  arbitration,  because  that  ia  assumed 
by  me  to  be  negligible.  If  the  cause  of  action 
was  open  for  inquiry  for  the  purpose  of  de- 
ciding whether  the  Missouri  court  had  juris- 
diction to  render  a  judgment  entitled  to  be 
enforced  in  another  state,  the  arbitration  ia 
of  no  consequence.  The  violation  of  law  in 
5  Mississippi  could  not  be  cured  by  Melting 
•  to  arbitrate  in  that  state  In  order  to  flx'the 
sun  of  the  fruits  of  the  illegal  acts.  The 
andent  maxims  that  something  cannot  be 
made  out  of  nothing,  and  that  which  is  void 
for  reasons  of  public  policy  cannot  be  made 
valid  by  confirmation  or  acquiescence,  seem 
to  my  mind  decisive. 
I  therefor*  dissent. 


(HO  U.  a  ITT) 

CLEVELAND,  CINCINNATI,  CHICAGO.  A 

ST.  LOUIS  RAILWAY  COMPANY,  Plff. 

in  Err., 

ROBERT  L.  PORTER,  Melvin  L.  Bowltn, 
and  Chester  O.  Radiey,  Partners,  Doing 
Business  under  the  Finn  Name  and  Style 
Of  Porter,  Bowlin,  &  Radiey. 

Constitutional  law  —  due  process  of 
law  — •  bearing  on  assessment  for 
street  improvement. 

1.  The  hearing  accorded  to  an  owner  of 
property  lying  directly  back  of  property 
abutting  on  a  street  improvement  is  not 
Insufficient  to  afford  the  duo  process  of  law 

•  guaranteed  by  U.  8.  Const.,  14th  Amend., 
as  giving  no  opportunity  to  such  owner  to 
be  heard  as  to  the  amount  to  be  assessed 
against  his  property,  where  the  amount  of 
such  assessment  is  the  same  as  the  assess- 
ment on  the  abutting  property,  and  meas- 
ure* the  contingent  liability  to  which  the 
hack-lying  property  may  be  subjected  if  the 
abutting  property,  which  is  made  primarily 
liable,  fails  to  satisfy  the  assessment. 
Constitutional  law  —  due  process  of  law 
—  equal  protection  —  assessment  for 
street  improvements. 

2.  Neither  due  process  of  law  nor  the 
equal  protection  of  the  laws  is  denied  to  the 
owner  of  property  lying  directly  back  of 


property  abutting  on  a  street  Improve- 
ment by  legislation  creating  a  taxing  dis- 
trict of  the  property  along  the  line  of  the 
improvement  and  extending  back  therefrom 
160  feet,  and  providing  that  property  SO  or 
more  feet  distant  from  the  street,  and  with- 
in ISO  feet  therefrom,  shall  be  liable  if  the 
abutting  60  feet,  which  are  primarily  liable, 
prove  insufficient  to  pay  the  coat  of  the  im- 
provements. 
Constitutional  law  —  due  process  of  law 

—  assessment  for  street  Improvement. 

3.  An  owner  of  property  lying  directly 
bsck  of  property  abutting  on  a  street  im- 
provement cannot  claim  to  be  denied  the 
aual  protection  of  the  laws  guaranteed  by 
S.  Const.,  14th  Amend.,  on  the  theory 
that  the  bearing  afforded  him  does  not,  as 
in  the  case  of  abutting  owners,  give  him 
an.  opportunity  to  be  heard  a*  to  the 
amount  of  the  assessment  against  his  prop- 
erty, where  the  amount  of  such  assessment 
is  the  same  as  the  assessment  against  the 
abutting  property,  and  measures  the  con- 
tingent liability  to  which  the  back-lying 
property  may  be  subjected  if  the  abutting 
property,  which  is  made  primarily  liable, 
fails  to  satisfy  the  assessment. 

[No.  213.] 

Argued  April  27,   1908.     Decided  May   18, 
1008. 

IN  ERROR  to  Division  Number  Two  of  the 
Appellate  Court  of  the  State  of  In- 
diana to  review  a  judgment  which  affirmed 
a  Judgment  of  the  Circuit  Court  of  Boon 
County,  in  that  state,  foreclosing  the  lien 
of  an  assessment  for  a  street  improvement. 
Affirmed. 


Statement  by  Mr.  Justice  McKenna:         £ 
*  This  case  Involves  the  legality  of  a  tax  for* 
street  Improvements,  imposed  on  the  prop- 
erty of  plaintiff  in  error,  herein  called  the 
railway  company. 

The  tax  was  imposed  under  a  law  of  the 
state  called  the  Barrett  law.  The  law 
makes  the  amount  of  the  assessment  a  lien 
upon  the  property  improved,  and  gives  to 
the  contractor  or  his  assignees  the  right  to 
"foreclose  such  assessment  as  a  mortgage 
is  foreclosed."  Successive  suits  may  be 
brought  if  the  Judgment  in  the  first  suit 
fails  to  satisfy  the  assessment  and  costs. 

The  defendant*  in  error  were  the  contract- 
ors for  the  improvement,  and  brought  this 
suit  in  the  circuit  court  of  Boon  county,  In- 
diana, and  alleged  in  their  complaint  the 
adoption  nnder  the  law,  by  the  common 
council  of  the  city  of  Lebanon,  where  the 
property  proceeded  against  is  situated,  of 
a  declaratory  resolution  providing  for  ths 
grading  and  paving  Main  street  and  con- 
structing sidewalks  and  lawns  thereon.    The 
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t  alleged  the  steps  taken  by  the 
council  of  the  city  a*  prescribed  by  the  kw; 
the  assessment  Against  the  several  Iota  and 
parcels  of  ground  abutting  on  the  atrest; 
that  one  Mary  Kelly  was  the  owner  of  a 
tract  of  unplatted  land  abutting  oh  the 
street,  which  wu  assessed  the  nun  of  $588. 
(59;  her  refusal  to  pay  the  assessment,  and 
that  suit  was  brought  against  her  and  her 
husband  to  foreclose  the  lien  of  the  assess- 
ment. And  it  is  alleged  that,  after  pro- 
ceedings had,  a  decree  was  entered  for  the 
sum  of  $660,  being  the  amount  of  the  as- 
sessment and  costs.  That  sale  of  the  prop- 
erty was  made  under  the  decree  for  the 
sum  of  $75,  which  was  its  fair  cash  value, 
and  that  there  is  still  due  thereon  $681.32, 
with  Interest.  That  the  railway  company 
was  the  owner  of  a  tract  of  land  immedi- 
ately back  of  the  real  estate  of  Mary  Kelly, 
"from  the  street  so  improved," — that  is,  that 
her  real  estate  was  situate  immediately  be- 
tween the  street  so  Improved  and  the  real 
estate  of  the  railway  company,  which  real 
estate  was  within  150  feet  of  the  line  of  the 
B  street.  A  demand  for  the  amount  of  the 
>-  balance  due  on  the  assessment  was  alleged. 
•  Judgment  waa'demanded  for  that  sum,  and 
the  foreclosure  of  the  lien  of  the  assessment 
against  the  real  estate  of  the  company,  and 
for  an  order  of  sale. 

A  second  paragraph  of  the  complaint  al- 
leged a  like  assessment  against  the  property 
of  one  John  T.  Walton,  the  foreclosure  of 
the  lien  thereon,  and  the  sale  of  the  prop- 
erty, the  balance  due,  and  that  the  property 
of  tile  railway  was  situated  immediately 
back  of  it.  The  like  judgment  was  prayed 
as  in  the  first  paragraph. 

The  only  parts  of  the  answer  with  which 
we  are  concerned  are  the  allegations  that 
the  land  of  the  railway  company  did  not 
abut  upon  the  street  improvement,  but  lay 
back  of  lands  owned  by  others  which  abut- 
ted upon  the  street,  and  "that,  in  the  pro- 
ceeding* of  the  common  council  of  the  city 
of  Lebanon,  In  an  action  taken  by  the  civil 
engineers  of  said  city,  in  any  notice  to  prop- 
erty owners,  fn  any  assessment  of  property 
had,  given,  or  done  with  reference  to  said 
improvement,  this  defendant's  said  tracts 
were  not  named,  described,  nor  referred  to, 
nor  was  either  of  them ;  that  neither  of  said 
tracts  was  assessed  for  said  improvement, 
neither  of  said  tracts  was  considered  with 
reference  to  any  assessment  for  said  improve- 
ment, neither  of  said  tracts  was  benefited  by 
said  Improvement;  that  the  defendant  did 
not  appear  before  said  council  or  any  com- 
mittee of  said  council,  either  actually  or 
constructively,  with  reference  to  either  of 
Its  said  tracts,  and  the  records  of  the  pro- 
ceedings of  the  city  of  Lebanon  as  to  said 
Improvements  do  not  disclose  any  such  ap- 


pearance by,  or  notice  to,  this  defendant,  or 
the  consideration  or  assessment  of  either  of 
said  tracts  for  sues,  improvement." 

The  third  paragraph  of  the  answer  is  as 
follows: 

Tor  third  and  further  answer  to  the 
amended  complaint  and  each  of  the  para- 
graphs thereof  separately  the  defendant 
says  that  the  acts  of  the  general  assembly 
of  the  state  of  Indiana,  under  and  by  virtue 
of  which  it  is  claimed  and  assumed  that  the 
liens  respectively  sued  upon  have  accrued* 
and  attach  to  the  respective  tracts  of  the  de-* 
fendant,  is  unco nstitutinn*.'. and  void,  in  that* 
it  makes  no  provision  for  a  notice  to  or  a 
bearing  from  the  property  owner  whose 
property  does  not  abut  upon  the  street  to 
be  Improved;  It  denies  due  process  of  law, 
denies  the  equal  protection  of  the  laws,  and 
takes  private  property  for  public  use  with- 
out compensation.'' 

Judgment  was  rendered  against  the  com- 
pany, which  was  affirmed  by  the  appellate 
court  on  the  authority  of  Voria  v.  Pitts- 
burg Plata  Glass  Co.  103  Ind.  509,  70  N.  K 
240. 

Messrs.  Frank  Ii.  Littleton  and  Leonard 
J.  Hackney  for  plaintiff  in  error. 

Messrs.  George  H.  Gilford  and  Glen  J. 

Gilford  for  defendants  in  error,  n 

3 

*  Mr.  Justice  McKenna,  delivered  the  opln-* 
ion  of  the  court: 

There  is  no  question  of  the  regularity  of 
the  proceedings.  The  controversy,  therefore, 
'er  the  statute.  Does  it  afford  due  proc- 
ess of  law!  A  review  of  it  is  necessary  to 
the  determination  of  the  question.  It  pro- 
vides that,  upon  the  petition  to  the  common 
council  of  two  thirds  of  the  whole  line  of 
lots  bordering  on  any  street  or  alley,  con- 
sisting of  a  square  between  two  streets,  and 

the  council  deem  the  improvement  neces- 
sary, it  shall  declare  by  resolution  the  necea- 
lity  therefor,  describing  the  work,  and  shall 
give  two  weeks'  notice  thereof  to  the  prop- 
perty  owners  in  a  newspaper  of  general  circu- 
lation published  in  the  city,  stating  the  time 
and  place  when  and  where  the  property 
owners  can  make  objections  to  the  necessity 
of  the  improvement. 

If  the  improvement  be  ordered,  notice  is 
to  be  given  for  the  reception  of  bids.  When 
the  improvement  has  been  made  and  com-  _ 
pleted  according  to  the  terms  of  the  contract* 
therefor  *  made,  the  common  council  shall* 
cause  a  final  estimate  to  be  made  of  the  total 
cost  thereof  by  the  city  engineer,  and  shall 
require  him  to  report  the  full  facts,  the  to- 
tal coat  of  the  improvements,  the  average 
cost  per  running  foot  of  the  whole  length  of 
the  part  of  the  street  improved,  the  name 
of  each  property  owner  and  the  number  of 
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(root  feet  owned  by  him,  with  full  descrip- 
tion of  each  lot  or  parcel  of  ground  border- 
ing on  the  street  improved,  the  amount  due 
upon  each  lot,  which  shall  be  ascertained  and 
fixed  by  multiplying  the  average  oost  price 
per  running  foot  by  the  number  of  running 
front  feet  of  the  several  lots  or  parcels  of 
ground  respectively. 

Upon  the  filing  of  this  report  the  council 
is  required  to  give  notice  of  two  weeks  in 
a  newspaper  of  the  time  and  place,  when 
and  where,  a  hearing  can  be  had  before  a 
committee  appointed  by  the  council  to  con- 
sider such  reports.  The  committee  is  re- 
quired to  report  to  the  council,  recommend- 
ing  the  adoption  or  alteration  of  the  report, 
and  the  council  may  adopt,  alter,  or  amend 
it  and  the  assessments  therein.  Any  person 
feeling  aggrieved  by  the  report  shall  have 
the  right  to  appear  before  the  council,  and 
■hall  be  accorded  a  hearing.  The  council  as- 
sesses against  the  several  lota  or  parcel*  of 
land  the  several  amounts  which  shall  be  as- 
sessed for  and  on  account  of  the  improve- 

It  is  provided  that  the  owners  of  lots  bor- 
dering on  the  street,  or  the  part  thereof  to 
be  improved,  shall  be  liable  to  the  city  for 
their  proportion  of  the  costs  in  the  ratio 
of  the  front  line  of  their  lota  to  the  whole 
Improved  line  of  the  improvement,  and  that 
the  assessment  shall  be  upon  the  ground 
fronting  or  immediately  abutting  on  such 
Improvement,  back  to  the  distance  of  160 
feet  from  such  front  line,  and  the  city  and 
contractor  shall  have  a  lien  thereon  for  the 
value  of  such  improvements. 

It  is  further  provided  that  where  the  "land 
is  subdivided  or  platted,  the  land  tying  im- 
mediately upon  and  adjacent  to  the  line  of 
„the  street  and  extending  back  60  feet  shall 
"be   primarily   liable   to   and   for   the   whole 
*  cost  of  the  improvement,  *and  should  that 
prove  insufficient  to  pay  such  cost,  then  the 
second  parcel  and  other  parcels,  in  their  or- 
der, to  the  rear  parcel  of  said  160  feet,  shall 
be  liable  in  their  order." 

This  statute,  as  to  abutting  property  own- 
ers, was  sustained  by  this  court,  following 
the  decisions  of  the  supreme  court  of  Indi- 
ana. Schaefer  v.  Werling,  186  U.  S.  016,  47 
L.  ed.  670,  23  Sup.  CL  Rep.  449;  Hibben  v. 
Smith,  191  U.  S.  310,  46  L.  ed.  195,  24  Sup. 
Ct  Rep.  88.  It  was  sustained  as  to  "hack- 
lying"  property  owners  in  Toris  v.  Pittsburg 
Plato  Glass  Co.  103  Ind.  699,  70  N.  E.  249, 
and  upon  that  ease,  aa  we  have  seen,  the 
Judgment  in  the  ease  at  bar  is  based. 

It  will  be  observed,  by  referring  to  the 
statute,  that  property  owners  are  given  no- 
tice of  the  proposed  improvement  and  op- 
portunity to   object   to  It*  necessity;   and, 


when  the  improvement  la  completed,  tiey 
are  also  given  notice  of  the  filing  of  the  re- 
port of  the  engineer,  and  an  opportunity  to 
be  heard  upon  it  before  a  committee,  which 
the  statute  requires  shall  be  appointed  to 
consider  it.  The  latter  notice,  the  supreme 
court,  in  Voris  v.  Pittsburg  Plate  Glass  Co., 
decided,  gives  the  common  council  complete 
jurisdiction  over  the  person  of  every  land- 
owner in  the  taxing  district  of  the  improve- 
ment, whether  the  same  abuts  on  the  im- 
provement or  not,  and  that  they  are  re- 
quired to  take  notice  that  their  real  estate 
in  the  taxing  district  will  be  subject  to  the 
lien  of  special  benefits  assessed  against  it. 
And  the  court  further  decided  that  all  such 
owners  of  real  estate  within  the  taxing  dis- 
trict, "whether  back-lying  or  abutting,  have 
the  right  to  ...  a  hearing  on  the 
question  of  special  benefits,  which  the  law 
requires  said  common  council  or  board  of 
trustees  to  adjust  so  aa  to  conform  to  the 
special  benefits  accruing  to  said  abutting 
real  estate.'*  The  contention,  however,  of 
the  railway  company,  is  that  in  no  stage  of 
the  proceeding  has  the  back-lying  owner  a 
hearing,  or  an  opportunity  to  be  heard,  aa 
to  the  amount  to  be  assessed  against  his 
property.  As  we  have  seen,  the  opportunity 
to  be  heard  is  given  to  back-lying  owner* 
ae  to  other  owners,  and  the  amount  of  the 
assessment  against  the  latter  is  the  amount 
of  the  assessment  against  the  former.  This  £ 
Amount  is  definitely  fixed,  and*measures  the  ? 
lien  upon  the  back-lying  real  estate,  and 
the  burden  to  which  it  may  be  subjected  if 
the  abutting  property  fails  to  satisfy  the 


It  may  be,  however,  that  the  railway  com- 
pany means  by  its  contention  that  the 
back-lying  owner  Is  given  no  opportunity  to 
be  heard  by  the  statute  on  the  amount  of 
the  assessment  against  him,  that  he  is  given 
no  opportunity  to  be  heard  on  special  bene- 
fits to  him  from  the  improvement.  This 
was  one  of  the  questions  presented  in  Voris 
v.  Pittsburg  Plate  Glass  Co.  Certain  cases 
were  cited  as  sustaining  an  affirmative  an- 
swer. The  court,  however,  replied  that  the 
question  was  not  involved  in  those  cases, 
and  what  was  said  in  one  of  them  (Adams 
v.  Shelbyville,  164  Ind.  467,  49  LJt-A.  797, 
77  Am.  St.  Rep.  484,  67  N.  E.  114),  to  the 
effect  that  a  law  which  makes  no  provision 
for  a  hearing  on  the  question  of  special 
benefits  was  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  was  clearly  obiter  dicta.  And  the 
court  decided,  following  French  v.  Barber 
Asphalt  Paving  Co.  181  U.  S.  S24,  46  L.  ed. 
679,  21  Sup.  Ct.  Rep.  826,  and  the  cases  im- 
mediately succeeding  it,  and,  quoting  front 
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Webster  v.  Fargo,  181  U.  S.  395,  45  L.  ed.  914, 
II  Sup.  Ct.  Sep.  624,  "That  it  is  within  the 
power  of  the  legislature  of  the  state  to 
create  special  taxing  districts,  and  to  charge 
the  coat,  of  local  improvement,  in  whole  or 
in  part,  upon  the  property  in  said  district, 
either  according  to  valuation  or  superficial 
area  or  frontage  ,  .  .  '"  Other  cases 
were  also  cited  sustaining  the  conclusion. 

It  will  be  observed,  therefore,  that  the  su- 
preme court  of  the  state  decided  that  a  tax- 
ing district  is  created  by  the  legislature  of 
the  property  along  the  line  of  the  improve- 
ment, and  extending  back  therefrom  160 
feet,  and  that  back-lying  property — that  is, 
property  SO  feet  distant  from  the  street,  and 
within  160  feet — is  so  far  benefited  that  it 
shall  be  made  liable  if  the  abutting  SO  feet 
"prove  insufficient"  to  pay  the  cost  of  the 
improvement.  In  other  words,  that  lands 
within  150  feet  of  the  improvement  are  so 
9  far  benefited  by  the  Improvement  that  they 

*  may  be  made  a  taxing  district,  and  subject 

•  to  the  cost  of'the  improvement.  We  think, 
under  the  cited  cases,  this  was  within  the 
power  of  the  legislature  to  provide. 

The  railway  company  also  contends  that 
the  statute  is  unconstitutional,  for  the  reason 
that  it  does  not  give  the  back-lying  proper- 
ty owner  the  equal  protection  of  the  laws. 
The  ground  of  this  contention  is  as  the  one 
just  disposed  of, — that  the  abutting  owner 
at,  and  the  back-lying  owner  Is  not,  given 
an  opportunity  to  be  heard.  To  express  it 
differently,  and  as  the  counsel  express  it, 
that  a  specific  assessment  is  made  against 
the  abutting  owner,  and  he  is  given  an  op- 
portunity to  challenge  the  assessment,  but 
the  back-lying  owner  has  an  assessment 
made  against  him  yean  afterwards,  and  is 
given  no  opportunity  whatever  to  challenge 
it.  This,  as  we  have  seen,  1*  a  misappre- 
hension of  the  statute.  The  amount  of  the 
assessment  is  fixed  for  both  owners  at  the 
same  time.  The  abutting  owner  is  made 
primarily  liable  for  it;  the  back-lying  own- 
er contingently  so.  He  may  never  be  called 
upon  to  pay.  Implied  in  this  contention, 
however,  though  not  expressed,  there  may 
be  the  element  of  a  hearing  upon  benefits; 
but,  U  so,  it  b  disposed  of  by  what  has  been 
Mild.  If  it  was  in  the  power  of  the  legisla- 
ture to  make  the  taxing  district,  as  we  have 
decided  that  it  was,  it  was  within  its  power 
to  classify  the  property  owners,  and  there 
Is  certainly  no  discrimination  between  the 
members   of  the   eh 


Judgment  affirmed. 

Mr.  Justice  Holme*  took  so  part  in  the 


(no  tj.  fl.  1ST) 
MOBILE,    JACKSON,    ft    KANSAS    CITT 
RAILROAD  COMPANY  and  Golf  *  Chi- 
cago Railway  Company,  Plffs.  in  Err* 


Error  to  state  court  —  questions  review- 
able —  local  law. 

1.  Questions  whose  determination  depends 
upon  the  power  of  a  state  railroad  commis- 
sion, upon  the  petition  of  certain  railway 
companies  for  tbe  approval  of  a  consolida- 
tion, and  upon  the  order  of  the  commission, 
made  on  the  petition,  are  local,  and  not 
Federal,  and  cannot  be  reviewed  on  a  writ 
of  error  from  the  Federal  Supreme  Court  to 
a  state  court.* 

States  —  power  to  regulate  railroads. 

2.  Nothing  in  the  Federal  Constitution  or 
statutes  prevents  a  state  from  creating  a 
board  of  railroad  commissioners  and  pre- 
scribing their  powers,  or  from  regulating  or 
forbidding  tbe  consolidation  of  railroad  cor- 
porations, or  from  prescribing  the  routes 
of  railroads,  and  providing  that  parallel 
and  competing  lines  shall  so  remain,  f 
Error  to  state  court  —  Federal  question 

—  decision  on  non-Federal  grounds. 

8.  A  state  court,  by  resting  its  decision 
in  a  suit  to  require  railway  companies  to 
construct  their  railroad  through  a  specified 
county  seat,  and  to  restrain  them  from 
abandoning  a  portion  of  the  road,  upon  tbe 
ground  that  the  petition  by  tbe  railway 
companies  to  the  railroad  commission  for 
approval  of  a  consolidation,  and  its  order 
thereon,  constituted  a  binding  contract,  Is 
not  using  a  mere  pretext  to  avoid  the  deter- 
mination of  the  Federal  questions  arising 
in  the  case  under  the  contract  and  commerce 
clauses  of  the  Federal  Constitution,  where 
the  power  of  the  commission  and  the  effect 
of  its  order  were  necessarily  presented  by 
the  case. 
Commerce  —  state  regulation  —  railroad. 

4.  Interstate  commerce  is  not  burdened  by 
requiring  railroad  companies  to  operate  a 
particular  line  which  they  selected,  or  rep- 
resented that  they  had  selected,  in  a  petition 
to  the  state  railroad  commission  for  ap- 
proval of  a  consolidation,  although  com- 
pliance may  entail  expense,  or  require  the 
exercise  of  eminent  domain. 

Error  to  state  court  —  questions  review* 
able  —  local  law. 

5.  Whether  railway  companies  wain 
their  charter  rights  to  change  the  line  of 
a  narrow  -guage  road,  and  are  estopped  to 
revoke  such  waiver,  by  obtaining  the  con- 
sent of  the  state,  through  its  railroad  com- 
mission, to  broaden  and  standardise  that 
line  through  its  entire  length,  is  a  local, 
and  not  a  Federal,  question,  and  cannot  be 
reviewed  on  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 


Error  to  state  court  —  Federal  ques- 
tion —  Impairing  contract  obligation*. 
0.  Only  when  a  judgment  of  a  state  court 
la  point,  see  dent  Dig.  voL  U,  Courts,  H  _ 
In  point,  m  Cent.  Dig.  voL  u.  Railroad*.  U 
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■anting  a  question  of  the  impairment  of 
contract  obligation*,  Ita  decision  holding  in- 
valid, under  the  state  Constitution,  a  state 
law  which  is  alleged  to  constitute  a  oon- 
traet  • 

[No.  218.] 

Argued   April   29,   1908.     Decided  May    18, 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decree 
which,  on  a  second  appeal,  affirmed,  with 
rant  modifications,  a  decree  of  the  Chan- 
cery Court  of  Pontotoc  County,  in  that 
state,  requiring  railway  companies  to 
broaden  and  standardize  a  narrow-gauge 
road  through  its  entire  length.  Affirmed. 
See  tame  ease  below  on  first  appeal,  86 
Miss.  ITS,  38  So.  732;  on  second  appeal, 
81)  Hiss.  724,  41  So.  259. 

Statement  by  Mr.  Justice  McKenna: 
This  is  a  bill  in  equity,  brought  by  the 
state  Of  Mississippi  and  the  Railroad  Com- 
mission of  that  state,  to  require  the  rail- 
road companies  to  construct  their  railroad 
through  the  county  seat  of  Pontotoc  Coun- 
ty, state  of  Mississippi,  and  to  restrain 
them  from  abandoning  a  portion  of  the 
narrow-gauge  railroad  formerly  operated 
by  the  Qulf  ft  Chicago  Railroad  Company, 
which  ran  to  the  town  of  Pontotoc 

The  following  is  a  summary  of  the  bill: 
The  railroad  commission  exists  under  the 
laws  of  the  state  of  Mississippi,  and  Is, 
n  under  the  lava,  charged  with  the  duty  of 
J  supervising  railroads  and  other  common 
*  carriers,  and  also  with  the  duty  of  •en- 
forcing the  observance  of  the  laws  by  such 
companies  and  other  carriers.  The  Quit  ft 
Chicago  Railway  Company  was  organised 
In  1903,  under  the  laws  of  Mississippi,  with 
authority  to  construct  a  railroad  from  the 
town  of  Decatur,  Mississippi,  in  a  general 
northerly  direction,  through  the  county  of 
Pontotoc,  and  through  the  state  of  Missis- 
sippi to  the  Tennessee  line.  At  the  time  of 
the  organization  of  such  railway  company 
then  was  in  existence  from  the  town  of 
Pontotoc,  Mississippi,  to  the  town  of  Mid- 
dleton,  Tennessee,  a  narrow-gauge  road, 
which  was  operated  by  the  Gulf  ft  Chicago 
Railroad  Company,  a  corporation  under  the 
laws  of  Mississippi.  The  railroad  company 
was  bound  to  continue  and  preserve  intact 
throughout  ita  entire  length  the  narrow- 
gauge  road,  and  the  Gulf  4  Chicago  Rail- 
way Company  and  ita  lessee,  the  Mobile, 
Jackson,  ft  Kansas  City  Railroad  Company, 
hereafter  called  the  Mobile  Company,  wen 
In  turn  bound  to  so  continue  asid  preserve 
•Ed.  Hot*— For  esses  In  point,  see  Cant  Dl*. 


Intact  the  said  Una,  "broadened  and  stand- 
ardized aa  was  stipulated  in  the  articles  of 
consolidation  hereinafter  set  forth."  Prior 
to  the  6th  of  July,  1903,  tha  Gulf  ft  Chicago 
Railway  Company  and  the  Gulf  ft  Chicago 
Railroad  Company,  with  other  railroad  com- 
panies, were  consolidated  under  the  name  of 
the  Gulf  ft  Chicago  Railway  Company, 
and  on  that  day  a  petition  was  presented 
to  the  railroad  commission,  praying  the 
approval  of  the  consolidation.  It  was  stipu- 
lated in  the  petition,  and  by  the  granting 
of  it  by  the  commission  it  was  agreed,  that 
the  consolidated  corporation  should  broaden 
and  standardise  the  narrow-gauge  road  run- 
ning from  the  town  of  Pontotoc,  "aa  it 
then  existed  and  was  being  operated,*'  and 
that,  when  broadened  and  standardized,  It 
should  be  a  part  of  the  main  Una  of  the  Gulf 
ft  Chicago  Railway  Company,  extending 
from  Decatur,  Mississippi,  to  Jackson,  Ten- 
nessee. The  petition  and  order  were  made 
part  of  the  biU.  On  or  about  tha  time  of 
the  consolidation,  approved  as  aforesaid, 
the  Gulf  ft  Chicago  Railway  Company  leased 
to  the  Mobile  Company  all  of  ita  railroad 
property  then  constructed  and  operated,  and 
that  thereafter  to  be  constructed,  Including  & 
the  narrow-gauge  road  from 'Pontotoc  to? 
Hiddleton,  and  including  ita  entire  pro- 
posed line  from  Decatur  to  Jackson,  and 
since  the  execution  of  the  lease  tha  Mobile 
Company  has  been  in  control  and  operation 
of  the  narrow-gauge  road.  The  Gulf  ft 
Chicago  Railway  Company,  in  violation  of 
the  terms  and  in  disregard  of  the  represen- 
tations contained  in  its  petition  *o  the  com- 
mission, ha*  broadened  and  standardized 
the  narrow-gauge  road  to  a  point  one  mile 
and  a  half  from  the  end  of  the  line  in  Pon- 
totoe  county,  and  Is  operating  the  same. 
The  remaining  part,  which  i*  the  most  Im- 
portant part  of  the  road,  extending  through 
a  thickly  populated  district  in  the  principal 
portion  of  Pontotoc,  has  been  abandoned. 
It  was  a  material  consideration,  in  passing 
on  the  petition  for  consolidation,  and  the 
consolidation  would  not  have  been  approved 
but  for  the  representation  that  the  company 
would  standardize  and  broaden  the  line  ex- 
tending Into  the  town. 

The  narrow-gauge  road  was  constructed 
in  1887  by  the  Qulf  ft  Ship  Island  Railroad 
Company.  When  It  was  extended  into  Pon- 
totoc a  right  of  way  waa  obtained  by  pur- 
chase, by  the  exercise  of  the  right  of  emi- 
nent domain  and  by  donations  by  the  com- 
munity, and  when  the  right  of  way  waa 
selected  It  was  with  the  view  of  extending 
the  road  south  through  the  town.  The  town 
was  built  and  established,  and  the  town  has 
been  building  for  the  laat  twenty  years, 
with  reference  to  the  line  of  railroad  then 
so  located.  The  interests  of  the  public  ar*> 
OL  13,  Courts,  II  UM-lOn. 
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involved  In  Uia  change  of  road;  the  oonvcn 
ience  and  comfort  of  mora  than  1,000  peopli 
art  Involved ;  the  change  of  road  would  dis- 
turb established  conditions,  and  practically 
tweak  Dp  a  prosperous  community  for  the  ben- 
efit of  the  defendant!  and  a  fen  property  own- 
er* tn  another  part  of  the  town,  recently  add- 
ed thereto,  and  through  which  it  I*  proposed 
to  run  the  new  line  of  railroad.  The  origi- 
nal town  of  Pontotoc  !■  the  county  seat  of 
Pontotoc  county,  aa  fixed  by  the  legislature 
of  the  itate,  and  |  187  of  the  Constitution 
of  the  state  provides  that  no  rail- 
road thereafter  constructed  in  the  state 
S  "shall  pass  within  8  miles  of  any  coun- 
Hty  seat  without  passing  through  the 
*  same,  and  *  establishing  and  maintaining 
a  depot  therein,  unless  prevented  by  natural 
Obstacles;  Provided  such  town  or  city  shall 
(rant  the  right  of  way  through  its  limits 
and  sufficient  ground  for  ordinary  depot 
purposes."  The  Gulf  k  Chicago  Railway 
Company  Is  constructing  its  new  line  within 
8  miles  of  Pontotoc  without  p»f  \vg  through 
the  same.  There  are  no  natural  obstacles 
tn  the  way.  The  dtizens  stand  ready  to 
grant  the  right  of  way  through  the  limits 
of  the  town  and  sufficient  grounds  for  depot 
purposes.  In  fact,  the  company  owns  a 
right  of  way  through  a  large  part  of  the 
town  and  sufficient  grounds  for  depot  pur- 
poses. The  conduct  of  the  company  Is  In 
violation  of  the  Constitution,  and  in  wilful 
disregard  of  the  law  and  of  the  order  of  the 
commission  and  the  rights  of  the  public. 

Ins  inadequacy  of  the  remedy  at  law  is 
alleged. 

The  Injunction  prayed  was  against  the 
construction  of  the  line  of  road  proposed, 
and  to  command  the  defendant  to  broaden 
and  standardize  the  line  of  road  extending 


i  part  of  the  line  built  and  to  be  built 
from  Decatur,  Mississippi,  to  Jackson,  Ten- 
nessee, and  to  extend  the  said  line  on 
through  to  the  said  county  seat,  as  re- 
quired by  said  {  1ST  of  the  Constitution  of 
the  state  of  Mississippi,  and  as  required 
by  law  and  by  the  order  of  the  complainant, 
the  Mississippi  railroad  commission.  Gen- 
eral relief  was  also  prayed. 

The  answer  of  the  defendant  companies, 
in  addition  to  traversing  the  allegations  of 
fact  of  the  bill,  alleges  the  following:  Prior 
to  the  filing  of  the  petition,  seeking  the  ap- 
proval of  the  railroad  commission  of  the 
state  to  the  consolidation  of  the  railroads, 
the  officers  of  the  companies  had  caused  sur- 
veys to  be  made  through  the  town  of  Pon- 
totoc, with  the  view  to  best  serve  the  Inter- 
est of  the  people  of  that  community  in  the 
location  of  the  line  of  railroad  and  the  es- 
tablishing of  Its  depot  in  the  town,  and  it 


became  apparent  that  It  would  be  Impossible; 
to  utilize  that  portion  of  the  narrow-gaugaH 
line  extending  north  about  one  mile  from  the* 
depot.  This  was  submitted  to  the' people* 
of  the  town  prior  to  the  application  for  con- 
solidation, in  a  meeting  called  for  that  pup- 
pose,  and,  by  an  overwhelming  majority,  the 
position  taken  by  the  officers  of  the  compa- 
nies was  acquiesced  in  and  approved.  Before 
the  filing  of  the  bill  the  companies  had  lo- 
cated and  constructed  their  line  as  proposed 
at  such  public  meeting,  had  purchased  a 
depot  site,  and  erected  a  handsome  and  com- 
modious depot  on  the  site,  into  which  It  is 
now  operating  a  standard-gauge  road,  And 
all  of  this  done  before  the  filing  of  the 
bill. 

The  railroad  commission  made  an  order 
in  the  month  of  June,  1604,  requiring  the 
companies  to  build  a  depot  on  that  part  of 
the  line  of  the  narrow-gauge  road  since 
abandoned,  and  upon  the  old  site  of  the 
depot  used  by  that  road,  and  outside  of  the 
original  town  of  Pontotoc,  the  enforcement 
of  which  was  enjoined  by  the  United  States 
circuit  court  for  the  southern  district  of 
Mississippi,  which  suit  is  now  pending.  The 
commission  is  still  insisting  upon  the  order 
and  resisting  the  efforts  of  the  companies 
to  enjoin  Its  enforcement.  Such  order,  it 
is  alleged,  is  inconsistent  with  the  bill  In 
this  case. 

The  line  of  road  now  being  constructed 
by  the  Gulf  k  Chicago  Railway  Company 
from  Decatur  to  Jackson  Is  being  construct- 
ed upon  a  different  scheme  of  grades  from 
that  upon  which  the  narrow-gauge  line  was 
constructed,  and  necessarily  adopted  to  en- 
able the  company  to  transact  its  business 

ith  the  least  expense,  and  with  the  view 
of  enabling  it  to  successfully  meet  the  com- 
petition of  other  lines.  If  the  grade*  of  the 
narrow-gauge  road  had  been  adopted  K 
would  have  been  practically  impossible  for 
railway  company  to  operate  success- 
fully, because  of  the  heavy  grades,  and 
would  have  eaused  an  additional  cost  of 
construction  of  800,000;  would  have  length- 
ened the  road,  increased  the  fixed  charges 
if  maintaining  the  property,  Increased  the 
oat  of  operation,  and  the  cost  to  the  com- 
pany of  transacting  all  interstate  commerce 
business  from  Mobile,  Alabama,  to  Tennessee. 

By  amendments  subsequently  made  to  the., 

iswer  It  was  alleged  that  when  the  con-* 
aolidatton  of  the  companies  was  had* it  was* 
the  purpose  (which  was  well  known  to  the 
railroad  commission)  of  making  the  consoli- 
dated company  a  through  trunk  line  of  rail- 
road for  interstate  commerce  and  the  trans- 
mission of  the  mails,  and  that  one  of  ths 
vital  objects  to  be  attained  was  to  shorten 
the  line  in  tmry  way  possible.  It  Is  further 
alleged  that  a  refusal  to  permit  the  exeesv 
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tton  of  aoch  purpose  "will  Impose  unneces- 
M17  and  unreasonable  burdens  upon  the 
interstate  commerce,  and  win  violate  in 
letter  and  spirit  1  8,  article  1,  of  the  Con- 
stitution of  the  United  States.  And  it  is 
alleged  that  the  southern  end  of  the  old 
narrow-gauge  road  line  mna  into  deep  hol- 
low* and  ends  in  a  cluster  of  big  hills, 
which,  to  cut  through,  would  cause  great 
expense  and  entail  long  delay;  that  the  line 
would  thereby  be  lengthened,  and  It  would 
he  hampered  and  prevented  from  doing  an 
interstate  business  in  successful  competition 
with  other  lines," 

The  case,  on  the  petition  of  the  railroads, 
wae  removed  to  the  circuit  court  of  the 
United  States  for  the  eastern  division  of  the 
northern  district  of  Mississippi,  and  was 
subsequently  remanded  to  the  stats  court 
on  motion  of  the  defendants  in  error. 

A  temporary  injunction  was  granted,  en- 
joining and  commanding  the  Mobile  Com- 
pany and  the  Gulf  A  Chicago  Railway  Com- 
pany to  "absolutely  refrain  from  construct- 
ing and  operating  a  certain  line  of  rail- 
road from  Decatur,  Mississippi,  to  Middle- 
ton,  Tennessee,  or  any  other  line  of  railroad 
from  any  point  whatsoever  to  any  other 
point  passing  within  3  miles  of  the  county 
seat  of  Pontotoc  county,  Mississippi,  as 
the  said  county  seat  was  originally  laid  out, 
marked,  and  established,  without  pausing 
through  the  said  county  seat." 

Upon  motion  of  the  companies,  and  after 
proofs  submitted,  a  decree  was  entered,  dis- 
solving the  injunction,  the  decree  reciting 
that  all  of  the  relief  prayed  for  by  the  bill 
could  be  obtained  by  a  mandatory  injunc- 
tion if  the  allegations  of  tbe  bill  should  be 
sustained  upon  the  final  hearing;  and  fur- 
ther reciting  that  "the  publio  interests  of 
N  the    county   north   and  south   of   the  town 
•of  Pontotoc,  along  the  line  of  said  railroad, 
•  as  well  as  the'interests  of  the  railroad,  will 
suffer  by  reason  of  the  continuance  of  the 
temporary  injunction."    All  other  questions 
were  reserved  until  the  final  hearing. 

The  supreme  court  of  the  state  reversed 
the  decree,  reinstated  the  injunction,  and 
remanded  the  case  to  the  chancery  court.  86 
Miss.  172,  38  So.  732. 

After  a  trial  upon  the  merits,  the  chan- 
cery court  entered  a  decree,  making  the  in- 
junction perpetual.  The  decree  was  af- 
firmed by  the  supreme  court  80  Miss.  724, 
41  Bo.  CSS.  Other  facta  will  appear  in  the 
•pinion. 

Messrs.  William  Hepburn  Russell,  E. 
K.  Statlo,  and  Edward  MayM  for  plaintiffs 
In  error. 

Messrs.  HannlM  Taylor  and  Robert  V. 
Fletcher  for  defendants  in  error. 


*  Mr.  Justice  HcKennst  delivered  Us  opiu-  • 
ion  of  the  court; 

The  defendant  railroad  companies,  la 
their  motion  to  dissolve  the  temporary  In- 
junction, urged  as  grounds  thereof,  among 
others,  that  the  injunction  imposed  a  direct 
and  unnecessary  burden  upon,  and  was  an 
interference  with,  interstate  commerce,  and 
an  Interference  with  the  carrying  of  United 
States  mail.  To  those  grounds  the  court 
did  not  apparently  respond,  and  the  supreme 
court  did  not  refer  to  them  in  either  of  its 
•pinions. 

Counter  contentions  are  urged.  Plain- 
tiffs in  error  contend  that  the  Federal  ques- 
tions set  np  by  them  were  evaded.  Defend- 
ants in  error  contend  that  such  questions 
were  not  involved  and  are  not  now  present- 
ed for  consideration. 

The  opinion  of  the  supreme  court  on  the 
first  appeal  was  very  elaborate,  and  ws  can 
only  give  a  brief  summary  of  the  proposi- 
tions decided.  The  court  gives  a  summary 
of  the  facta  of  the  bill,  the  averments  of 
the  petition  to  tilt  commission,  and  the 
terms  of  its  order,  and  says  that  "waiving 
minor  considerations  not  sufficiently  devel- 
oped by  the  proof,"  and  "passing  at  ones 
to  the  very  heart  of  the  matter,"  the  ease 
divided  into  two  main  branches: 

"1.  What  la  the  true  Interpretation  to  be 
given  I  187  of  our  Constitution,  and  has  It 
any  application  to  tbe  facta  of  this  litiga- 
tlonf  2.  What  an  the  legal  rights  of  the 
citizens  of  the  town  of  Pontotoc  and  the 
duties  of  the  appellees  as  to  the  narrow- 
gauge  road  which  was  in  use  and  active 
operation  before  and  at  the  consolidation 
hereinbefore  referred  to  and  at  the  data  of 
the  leasing  of  its  property*  by  one  appellee 
to  the  other!"  0> 

■  Under  the  first  branch  the  court  decided* 
that  appellanta  (defendants  in  error  here) 
could,  under  the  facts  of  the  record,  be 
"afforded  no  relief  by  the  language  or  in- 
tendment of  |  187  of  the  Constitution.". 
This  branch  of  the  ease,  therefore,  needs  110 
further  consideration. 

As  elements  in  the  discussion  and  decision 
of  the  second  branch  of  the  case,  the  court 
said  that  had  there  been  no  consolidation 
between  the  Gulf  A  Chicago  Railroad  Com- 
pany and  the  Gulf  A  Chicago  Railway  Com* 
pany,  and  the  latter  company  had  oonetmet- 
ed  its  road  over  tbe  route  and  in  the  direc- 
tion specified  in  Its  application  for  incorpo- 
ration, It  would  Inevitably  have  been  a  par- 
allel and  competing  line  with  tbe  narrow- 
gauge  line  then  in  existence,  and  the  con- 
solidation of  the  roads  would  not  have  been 
permitted.  "More  than  this,"  It  was  said, 
"an  express  grant  of  power  by  the  legis- 
lature for  the  two  companies  to  consolidate 
.    a    •    would  have  been  void,  as  being  in, 


.Google 


to  SUPREME  COURT  REPORTER. 


Ocr.  Tsui, 


■nitiawutlui  of  th*  gneral  statutory  in- 
hibition against  consolidation  or  purehaaa 
of  competing  lin«a  of  railroad*,  which  tan- 
nut,  without  violating  {  67  of  the  Constitu- 
tion [of  the  state],  be  suspended 'for  the  ben- 
efit of  any  individual  or  private  corpora- 
tion or  association.' "  And  to  sustain  this 
proposition  Yazoo  *  M.  Valley  R.  Co.  v. 
Southern  R.  Co.  83  Miss.  746,  38  Bo.  74, 
waa  cited.  It  waa  deduced  from  I  3587 
of  the  Code  of  the  state  of  1892,  Oat  the 
statement  la  the  petition  that  the  road* 
were  "in  no  way  parallel  or  competing 
lines"  were  statements  of  jurisdictional 
facta,  "upon  the  existence  of  which  depend- 
ed the  power  of  the  corporations  to  consoli- 
date." And  following  Luaby  v.  Kansas  City, 
M.  A  B.  R.  Co.  73  Miss.  384,  38  L.R.A. 
610,  19  So.  239,  the  court  held  that  the  Gulf 
&  Chicago  Railroad  Company  waa  without 
power  to  abandon  or  relocate  any  portio 
it*  line,  "except  on  the  score  of  'imperious 
necessity.'  "  An  exception,  it  was  said,  not 
suggested  by  the  facts  of  this  record.  These 
restraint*  and  duties,  It  waa  further  said, 
came  to  the  consolidated  corporation. 
o  On  the  return  of  the  case  to  the  chancery 
2  court,  and  after  a  hearing  on  the  merits, 
*  that  court  entered  a  decree  making  th**ln- 
junction  perpetual.  The  decree  recited  that 
the  court  found  "a*  a  fact"  that  a  valid 
contract  existed  between  the  Gulf  A  Chicago 
Railroad  Company  and  the  citizens  of  Pon- 
totoc, which  provided  that  the  line  of  the 
railway  of  the  company  should  be  es  ' 
llahed  and  maintained  where  the  same 
established  and  maintained  before  the 
solidation  of  that  company  with  the  other 
companies,  and  that  the  town  had  not  given 
it*  assent  to  the'  abandonment  of  that  line. 
The  court  further  found  "that  no  natural 
obstacles  or  imperious  necessity  prevents 
the  said  defendant  companies  from  broaden- 
ing and  standardizing"  the  narrow-gauge 
road  "and  making  It  a  part  of  the  main  line 
■of  the  proposed  railroad,  and  no  such  ob- 
stacles or  necessity  exist  to  prevent  the 
said  companies  from  extending  their  said 
line  from  the  southern  terminus  of  the  said 
original  line  ■  .  .  and  that  the  allega- 
tions of  the  bill  have  been  sustained  by  the 
proof,  and  that  the  complainants  are  en- 
titled to  the  relief  prayed  for."  The  su- 
preme court  affirmed  the  decree  of  the  chan- 
cery court,  repeating,  with  some  modifica- 
tions, the  principles  which  it  expressed  on 
the  first  appeal  of  the  case.  It  said  that  in 
a  former  opinion  the  court  expressly  held 
that  "the  consolidation  waa  conditioned  up- 
on the  broadening  and  standardizing  the 
then-existing  narrow-gauge  railroad,  and 
make  It  a  part  of  the  main  line  of  railroad 
operated  by 'the  consolidated  oorporation." 
And  it  was  alone,  it  was  further  said,  upon 


th*  eompllsaoe  with  those  conditions,  that 
the  railroad  commission  consented  to  th* 
consolidation,  and  without  which  th*  com- 
mission would  have  had  no  power  to  author- 
ise the  consolidation,  and  without  which  tits 
consolidation  would  not  have  been  effected. 
So  insistent  was  the  condition,  the  court 
held,  in  view  of  the  fact  that  the  roads 
would  otherwise  be  parallel  and  competing 
roads,  that  the  legislature  could  not  re- 
lieve from  It  without  violating  |  87  of  th* 
Constitution  of  the  state. 

The  court  expressed  the  law  of  the  stats 
to  be  that  parallel  and  competing  roads 
could  not  consolidate,  and  that  other  roads 
could  only  consolidate  with  the  consent  of 
the  railroad  commission.  And  It  was  also* 
said  that  the  roads,  recognizing* the  law,* 
stated  in  their  petition  to  the  commission 
"that  the  railroads  were  'in  no  way  par- 
allel or  competing  lines,'  and  expressly 
pledged  themselves  to  broaden  and  standard- 
iz*  the  then-existing  narrow-gauge  railroad, 
and  to  make  it  a  part  of  the  main  line  oper- 
ated by  the  consolidated  corporation.  .  .  . 
And  it  Is  upon  this  ground,  and  this  ground 
alone,  that  we  now  hold'  that  the  decree  of 
the  chancellor  should  be  affirmed. "  The 
court  took  pain*  to  repeat  this  limitation. 
And,  excluding  other  questions,  the  court 
said  that  it  had  nothing  to  do  with  the 
location  of  the  depot,  and  that  it  dealt 
alone  with  the  "obligation  entered  into* 
by  the  companies  with  the  commission) 
"that  only,"  to  quote  the  words  of  the  court, 
"is  the  core  of  this  contention,  and  that, 
and  that  precisely,  Is  what  we  deal  with  and 
decide  in  this  case;  to  wit,  that  these  ap- 
pellant* [plaintiffs  in  error  here)  are  bound 
by  their  solemn  obligation,  deliberately  en- 
tered into,  as  stated  above,  to  broaden  and 
standardize  the  narrow-gauge  railroad  and 
to  make  it  a  part  of  the  main  line." 

We  have  made  these  full  quotation*  from 
the  opinions  and  decree*  of  the  state  court* 
to  clearly  show  what  facta  were  found  and 
what  principles  of  law  laid  down,  that  we 
might  estimate  the  Federal  questions  which 
it  Is  contended  are  involved  in  the  ease. 
We  have  seen  that  the  Federal  grounds  in- 
voked in  the  motion  to  dissolve  the  tem- 
porary injunction  were  that  the  injunction 
imposed  a  direct  and  unnecessary  burden 
upon,  and  was  an  Interference  with.  Inter- 
state commerce,  and  was  an  interference 
with  the  carrying  of  the  United  States  mails. 
In  the  amended  answer  the  same  grounds 
were  repeated  with  more  circumstantiality, 
and  |  8,  article  1,  of  the  Constitution  of  th* 
United  States,  was  invoked. 

The  same  grounds  were  practically  re- 
peated in  the  assignment  of  errors  on  th* 
appeal  to  the  supreme  court  of  the  state, 
and,  in  addition,  the  provision  of  |  10,  artt- 
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,  ele  1,  which  prohibits  any  state  from  im- 
pairing the   obligation  of  a    contract,   was 
w  invoked  on  As  ground  that  the  decree  of 

*  the  ehanoery  court  impaired  "the  obligation 
■  of  the  contract  rightHo  change  the  location 

of  the  narrow-gauge  road,  embodied  in  I  8 
of  the  charter  of  the  Ripley  Railroad,  and  in 
the  articles  of  organization  of  the  Gulf  ft 
Chicago  Railroad   Company." 

In  the  assignments  of  error  In  this  oourt 
the  plaintiff!  la  error  have,  for  the  first 
time,  invoked  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  To  sus- 
tain this  assignment  it  hi  contended  that 
the  supreme  court  of  the  atate,  by  directing 
the  consolidated  company  "to  operate  the 
ipur  track  as  soon  as  completed,  connecting 
the  main  line  on  the  north  with  the  town  of 
Pontotoc,"  deprives  plaintiffs  in  error  of 
their  property  without  due  process  of  law. 
And  a  like  result  is  produced,  it  Is  also  con- 
tended, by  the  decision  of  the  court  holding 
the  "Stegall  bill,"  so  called,  to  be  invalid. 
The  latter  ground, will  be  referred  to  here- 
after. Of  the  other.  It  is  said,  it  arose  for 
the  first  time  upon  the  decree  and  opinion 
of  the  supreme  court,  as  it  is  further  said 
that  the  decree  of  the  chancery  oourt  did 
not  deny  the  rights  of  the  companies  un- 
der the  14th  Amendment.  It  is  difficult  to 
appreciate  the  contention.  The  decree  of 
tne  chancery  court  recited,  among  other 
things,  that  no  natural  obstacles  existed  to 
prevent  the  companies  from  extending  their 
line  "from  the  southern  terminus"  of  the 
original  line,  and  enjoined  the  companies 
from  building  and  operating  any  line  that 
"did  not  Include  or  comprise  the  original 
line  of  the  Gulf  ft  Chicago  Railroad  Com- 
pany, as  originally  constructed  and  main- 
tained," required  them  to  broaden  and  stand- 
ardize the  entire  line  of  the  original  nar- 
row-gauge railroad,  and  to  construct  their 
line  of  railway  in  such  a  way  as  to  include 
aa  part  of  the  main  line  "all  of  the  line  of 
the  narrow-gauge  line."  And  It  was  com- 
manded that  the  work  commence  within 
thirty  days  and  be  finished  within  sixty 
days.  The  supreme  court,  in  its  opinion, 
said:  "In  view  of  the  various  interests 
here  involved,  we  direct  the  appellant  to 
operate  the  spur  track  as  soon  as  completed, 
connecting  the  main  line  on  the  north  with 
the  town   of  Pontotoc."     The   court   there- 

8  fore  accepted   and  approved  what  was  al- 
a  ready  done,  and  modified  the  decree  of  the 

*  chancery  court  in  the  interest  of 'the  com- 
panies. And  it  besides  extended  the  time 
for  compliance  with  the  decree  from  sixty 
days  to  six  months.  But  aside  from  this, 
all  of  the  contentions  of  the  companies  (ex- 
cept that  based  on  the  "Stegall  bin,"  which 
will  be  presently  considered)  depend  upon 
the  power  of  the  commission,  the  petition 


of  the  companies,  and  the  order  of  the  com- 
mission upon  the  petition.  And  these,  ws 
think,  were  all  local  questions,  the  deci- 
sion of  which  we  have  no  power  to  review. 
There  is  nothing  In  the  statutes  or  Consti- 
tution of  the  United  States  which  prevents 
a  state  from  creating  a  board  of  railroad 
commissioners,  and  what  powers  the  board 
shall  have  will  depend  upon  the  law  creat- 
ing them,  of  which  the  courts  of  the  state 
are  the  absolute  Interpreters.  Whether  cor- 
porations shall  remain  separate  or  be  per- 
mitted to  consolidate  is  a  matter  of  state 
regulation  and  provision.  It  is  competent 
also  for  a  state  to  prescribe  the  route  of 
the  railroad  it  creates,  and  to  provide  that 
parallel  and  competing  lines  shall  remain 
so.  And  this  power  was  exercised  by  the 
state  of  Mississippi.  It  is  not  exactly 
clear  whether  this  is  disputed  by  the  com- 
panies. It  is,  however,  contended  that  the 
commission  is  a  mere  administrative  agency, 
and  that  its  only  real  power  or  duty  in 
the  matter  of  consenting  to  consolidations 
is  to  determine  that  such  consolidations  an 
not  of  parallel  or  competing  roads,  and  that 
the  commission  has  nothing  whatever  to  do 
with  the  terms  of  the  consolidation.  And 
it  is  further  contended  that  there  was  no 
agreement  or  contract  of  any  kind  between 
the  companies  and  the  commission,  that  the 
order  of  the  commission  was  "merely  an 
official  finding  that  the  two  roads  came 
within  the  necessary  statutory  require- 
ments," and  that  the  attempt  of  the  su- 
preme court  to  base  its  decision  and  decree 
upon  the  ground  that  the  petition  and  order 
constituted  a  contract  binding  upon  the 
plaintiffs  in  error  was  a  "mere  pretext, 
intended  to  avoid  the  determination  of  the 
Federal  questions  arising  in  the  case,  and 
to  place  its  decision  on  a  non-Federal 
ground."  We  cannot  assent  to  this  view. 
The  power  of  the  commission  end  the  effect 
of  its  order  were  necessarily  presented  byo 
the  case.  *  They  were  grounds  of  suit.  They  7 
became,  therefore,  the  immediate  and  pri- 
mary questions  to  be  decided.  The  power 
of  the  commission,  and  the  effect  of  Its  or- 
der, depended  upon  the  statutes  of  the  state, 
and  of  them,  as  we  have  said,  the  supreme 
court  is  the  absolute  interpreter.  The  mat- 
ter is  exceedingly  simple  and  is  best  ex- 
plained by  tbe  reference  to  the  opinion  of 
the  supreme  court  of  the  state.  The  court 
declared  that  the  roads,  but  for  their  con- 
solidation, would  have  been  parallel  and 
competing  roads,  and,  in  order  to  make 
their  consolidation, — In  order  to  give  the 
commission  power  to  consent  to  their  con- 
solidation,— the  companies  represented  that 
the  roads  were  not  parallel  and  competing. 
Of  course,  they  would  not  be  if  they  were 
made  parts  of  one  line.     And  it  was  repre- 
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seated  that  they  would  bo  nude  part*  of 
one  Una, — to  bs  made  ao  by  tbe  broadening 
of  the  narrow-gauge  road,  not  by  its  aban- 
donment in  whole  or  in  part.  Upon  thii 
representation, —  upon  this  condition, — tbe 
consent  of  tbe  commission  was  invoked  and 

Mucli  more  discussion  Is  unnecessary.  It 
is  enough  to  add  to  that  which  we  have 
said,  that  the  decree  of  the  supreme  court 
doea  not  work  an  interference  with,  or 
cut  a  direct  burden  upon,  interstate  com- 
merce. Tbe  case  of  the  Illinois  C.  R.  Co. 
v.  Illinois,  163  U.  S.  142,  41  L.  ed.  10T,  16 
Sup.  CL  Rep.  1096;  Cleveland,  C.  C.  A  St 
L,  R.  Co.  t.  Illinois,  177  U.  S.  S14,  44  L.  ed. 
868,  20  Sup.  CL  Bep.  722 ;  and  Mississippi 
E.  Commission  v.  Illinois  C  R.  Co.  203  U. 
8.  335,  61  L.  ed.  209,  27  Sup.  CL  Bep.  90, 
cited  by  the  companies  to  sustain  their  con- 
tentions, are  not  apposite.  In  those  eases 
there  was  an  interference  with  interstate 
trains  for  local  purposes,  though  local  needs 
had  been  adequately  supplied.  Is  the  case 
at  bar  there  is  the  insistence  of  the  opera- 
tion of  a  particular  road,  which  the  com- 
panies themselves  selected  or  represented 
that  they  had  selected.  That  compliance 
will  entail  expense  or  require  the  exercise 
of  eminent  domain  will  not  make  it  a  bur- 
den upon  interstate  commerce,  Wisconsin, 
M.  ft  P.  R.  Co.  v.  Jacobson,  179  U.  S.  287, 
46  L.  ed.  104,  21  Sup.  CL  Rep.  116.  Be- 
sides, tbe  comparative  expense  of  roads  we 
must  assume  was  considered  when  the  peti- 

6  tion  to  the  commission  was  made. 

•  *It  is  further  contended  by  the  companies 
that  they  had  the  right,  under  5  8  of  the 
charter  of  the  Ripley  Railroad  Company,  to 
change  the  location  of  its  line  through  the 
town  of  Pontotoc,  and  that  the  charter  con- 
stitutes a  contract  which  is  impaired,  it  is 
further  urged,  by  the  laws  creating  the  rail- 
road commission,  as  interpreted  by  the  su- 
preme court  of  the  state.  Section  8  of  the 
charter  provides  that,  for  the  purpose  of 
making  the  railroad  provided  for  in  f ,  2, 
"or  repairing  or  changing  it  aftertoards," 
the  railroad  shall  have  rights  of  entering 
upon  adjoining  land,  etc.,  upon  making  com- 
pensation to  tbe  owners.  What  power  this 
section  confers  may  be  open  to  dispute.  It 
may  be  said  that  the  right  of  "repairing  or 
changing"  the  railroad  does  not  give  the 
power  to  abandon  it.  However,  the  supreme 
court  did  not  pass  upon  the  meaning  of  I 
8.  The  court  said  if  that  section  gave  the 
companies  the  power  to  change  the  line  of 
the  narrow-gauge  road  as  they  desired, 
they  waived  it,  and  are  estopped  to 
revoke  it  by  their  obtaining  the  con- 
sent of  the  state  through  its  railroad 
oommlssion  to  broaden  and  standardise 
that  line  through  its  entire  length.     This 


was  ft  question  for  the  supreme  court  to 
decide.  It  was  fairly  presented  to  the  court. 
We  cannot  question  the  motives  of  its  Judg- 
ment; indeed  we  cannot  say  that  we  dissent 
from  it  At  any  rate,  it  is  not  reviewable. 
Eustis  V.  Bolles,  160  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  CL  Rep.  131;  Weyerhaueser 
r.  Minnesota,  178  U.  S.  660,  44  L.  ed.  683, 
20  Sup.  CL  Bep.  486;  Bale  v.  Lewis,  181 
U.  S.  473,  46  L.  ed.  969,  21  Sup.  CL  Rep. 
677 ;  Schaefer  v.  Werling,  188  U.  B.  616,  47 
L.  ed.  E70,  23  Sup.  CL  Rep.  449. 

The  final  contention  of  plaintiffs  in  error 
Is  based  on  the  net  of  the  legislature  of 
the  state,  called  the  "Stegall  bill."  This 
act  was  passed  after  the  decree  of  tbe  chan- 
cery court,  and  it  is  contended  that  it  is 
an  express  legislative  enactment  which  ap- 
proved tbe  location  by  the  Gulf  ft  Chicago 
Railway  Company,  aa  consolidated,  of  its 
railway  through  the  town  of  Pontotoc,  and 
authorised  a  continuance  of  the  same  on  con- 
dition that  it  should  broaden  and  standard- 
ize the  track  into  the  old  town  and  to 
the  site  of  the  old  station.  These  condi- 
tions, it  is  asserted,  were  performed,  and 
a  contract  was  hence  entered  into  between  H 
the  state  and  the  railroad  company,  and* 
that  the* decision  of  the  supreme  court,* 
"denying  the  obligation  of  this  contract,  is 
either  (a)  a  law  impairing  the  obligation 
of  a  contract;  or  (b)  a  denial  to  the  plain- 
tiffs in  error  of  the  equal  protection  of  the 
laws;  or  (c)  the  taking  of  their  property 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment  to  the  Constitution  of 
the  United  States." 

The  supreme  court  decided  that  the  bill 
was  unconstitutional,  saying;  "So  far  aa 
the  Stegall  bill  is  concerned,  It  is  perfect- 
ly obvious,  as  already  held  in  the  former 
opinion,  that  this  special  act,  which  was  in 
substance  for  the  benefit  of  this  particular 
corporation,  was,  under  the  general  statute 
laws  which  we  have  just  referred  to  with 
respect  to  consolidation,  palpably  and  mani- 
festly violative  of  |  87  of  the  Constitution, 
and  plainly  null  and  void."  This  conclusion 
is  attacked,  and  our  construction  is  invoked 
of  the  constitutional  provision  against  that 
made  by  the  supreme  court  of  the  state. 

We  are  unable  to  yield  to  the  appeal  It 
is  only  when  the  judgment  of  a  state  court 
gives  effect  to  a  law  subsequent  to  that  (or 
it  may  be  a  constitution)  which  It  is  al- 
leged constitutes  a  contract,  that  we  may 
review  the  judgment  and  decide  the  ques- 
tion of  contract.  And  this  would  involve 
the  construction  of  the  law.  But  the  record 
presents  no  such  case.  The  "Stegall  bill," 
it  is  true,  is  claimed  to  be  a  contract,  but 
its  validity  is  not  asserted  against  a  sub- 
sequent law.  It  is  asserted  against  prior 
laws   and   the   Constitution.      The    decision 
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of  the  court,  therefore,  m  of  that  kind 
that  a  court  Is  often  called  to  moke  under 
tha  law*  and  Constitution  of  it*  state.  To 
assert  error  in  the  decision,  or  even  to  be 
able  to  demonstrate  it,  does  not  invest 
us  with  power  of  review.  Nor  do  the  other 
supposed  consequence*  of  the  decision  of  the 
supreme  court  give  us  jurisdiction  to  review 
ft.  That  it  denies  the  companies  the  equal 
protection  of  the  law,  we  may  say,  is  with- 
out any  foundation.  No  discrimination 
against  them  is  pointed  out,  and  to  say  that 
the  decision  takes  their  property  without 
due  process  of  law  is  only  another  way  of 
«  saying  that  they  had  a  contract,  the  obli- 
B  gation  of  which  is  impaired.  Of  course, 
*  they  assert  rights  under  the  "Stegall  bill," 
but  In  that  they  present  a  very  common 
case,  within  the  exclusive  jurisdiction  of 
tha  state  court. 
Judgment  affirmed. 

(210  V.  8.  1EB)     :  ' 

BOSTON    *    MAINE    RAILROAD,    Petl- 


JOHN  N.  GOKBT. 

Jffirror  from  circuit  oonrt  of  appeals  — 
questions     reviewable  —  Jurisdiction 

1.  The  question  as  to  jurisdiction  below, 
when  In  issue,  is  reviewable  in  the  circuit 
court  of  appeals  on  a  writ  of  error  to  a 
circuit  court,  bringing  up  the  whole  case, 
although  the  circuit  court,  under  the  act 
of  March  3, 1891  (26  Stat  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  549),  !  6, 
might  have  certified  the  sole  question  of 
jurisdiction  directly  to  the  Supreme  Court.* 
Federal  courts  —  practice  —  conformity 

act  —  return  day  for  process. 

2.  The  conformity  requirement  of  U.  S. 
Rev.  Stat.  |  OH,  U.  S.  Comp.  But.  1901, 
p.  084,  does  not  necessitate  altering  a  rule 
of  a  Federal  circuit  court  as  to  tha  return 
day  for  process,  adopted  under  the  authority 
of  f  918,  in  conformity  with  the  state  prac- 
tice then  existing,  so  as  to  conform  to  a 
change  in  such  practice  made  by  subsequent 
state  legislation. 

Writ  and  process  —  service  of  attach- 
ment —  known  agent  of  nonresident. 
S.  The  division  superintendent  of  a  non- 
resident railroad  company  Is  a  "known 
agent"  of  such  company  within  the  mean- 
ing of  Vermont  Stata.  I  1109,  providing  for 
the  service  of  attachment,  although  he  may 
not  be  a  person  upon  whom,  pursuant  to  5 
3948,  service  of  process  generally  upon  such 
corporation  may  be  made. 

[So.  198.] 

Argued   April   14,    1908.     Decided   May   IS, 
MM. 

•Id.  Note.— For  eases  m  point,  mm  Cent.  Dig. 
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,N  WRIT  of  Certiorari  to  tha  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  tbe  Circuit  Court 
for  the  District  of  Vermont,  in  favor  of 
plaintiff,  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
Affirmed. 

See  same  case  below,  70  C.  C.  A.  64,  149 
Fed.  42. 

Statement  by  Mr.  Justice  Pectcham:        5 

*  The  plaintiff  below,  who  Is  respondent  In* 
this  court,  was  In  the  service  of  the  rail- 
road company,  petitioner,  and  in  November, 
1901,  was  Injured  by  being  knocked  off  a 
freight  car  at  a  place  called  Lyndon,  In  the 
county  of  Caledonia  and  district  of  Vermont 
The  ear  was  one  of  a  freight  train  moving 
in  the  railroad  yard,  and  the  plaintiff  was 
struck,  while  on  his  car  attending  to  the 
brake,  by  some  portion  of  the  iron  switch 
staff,  alleged  to  have  been  negligently  built 
too  high,  and  too  near  the  railroad  track. 
The  injury  made  It  necessary  to  amputate 
one  of  the  legs  of  the  plaintiff  just  above 
the  ankle.  He  sought  to  recover  damages 
for  tbe  Injury  and  to  that  end  this  action 
was  commenced  by  attachment  in  the  cir- 
cuit court  of  the  United  States  for  tha 
district  of  Vermont 

The  jurisdiction  of  the  court  was  founded 
solely  upon  the  diversity  of  citizenship,  the 
plaintiff  being  a  citizen  of  Vermont  and  the 
railroad  being  a  citizen  of  Massachusetts, 
and  operating,  as  lessee,  tbe  Connecticut  ft 
Passumpsic  Rivers  Railroad  Company  in  the 
state  of  Vermont,  on  which  road  the  acci- 
dent occurred. 

The  service  of  the  writ  was  made  upon 
the  division  superintendent,  at  his  office 
near  Lyndon,  in  Vermont,  and  the  attach- 
ment was  executed  by  attaching  at  that 
place  two  locomotives,  the  property  of  the 
railroad. 

The  defendant  appeared  only  for  the  pur- 
pose of  tiling  a  motion  to  dismiss  the  writ 
because  of  its  form,  and  also  for  the  purpose 
of  filing  a  plea  In  abatement  on  account  of 
the  alleged  defective  service  of  the  writ 
The  defendant's  motion  to  dismiss  the  writ 
was  denied,  and  a  demurrer  to  the  plaintiff's 
replication  to  the  defendant's  plea  in  abate- 
ment was  overruled,  the  result  of  the  whole 
being  that  plaintiff's  writ  and  its  service!, 
were  both  allowed  to  stand.  £ 

*  The  defendant  then  filed  a  plea  to  tha  * 
merits,  on  which  the  parties  went  to  trial, 
resulting  in  a  verdict  of  33,350  for  the  plain- 
tiff. 

The  defendant  took  the  case  by  writ  of 
error  to  the  circuit  court  of  appeals,  where 
the  judgment  was  affirmed ;  but  that  court 
voL  It,  Court*,  |  IMa, 
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refused  to  decide  the  question  of  jurisdiction 
of  the  circuit  court,  whieh  had  been  argued 
before  It  at  the  same  time  with  questi 
upon  the  merits,  on  the  ground  that  the 
colt  court  of  appeals  had  no  jurisdiction  to 


Messrs.  George  B.  Tonne  "nd  John 
Young  for  petitioner. 

Messrs.  Herbert  W.  Hovey,  Edwin  A. 
.Cook,  and  Harlend  B.  Howe  for  respondent. 

■  *Mr.  Justice  Pockbam,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 
h  The  defendant  endeavored  in  the  circuit 
2  court  to  raise  the  jurisdictional  question 
*  arising  from  the  alleged  defective  fbnn'nnd 
also  from  the  alleged  defective  manner  of 
service  of  the  writ.  It  moved  to  dismiss  the 
writ  on  account  of  its  form,  and  pleaded  In 
abatement  that  the  service  of  the  writ  was 
not  sufficient,  and  that  the  court  obtained 
no  jurisdiction  over  the  defendant  by  reason 
of  such  defective  service.  When  the  court 
denied  Its  motion  to  dismiss,  and  overruled 
Its  demurrer  to  the  replication  to  Its  plea  in 
abatement,  defendant  then  Hied  ita  plea  to 
the  merits  and  went  to  trial,  and  when  the 
trial  ended  hi  a  judgment  against  it,  the 
defendant  sought  to  obtain  a  review  of  that 
Judgment  by  the  circuit  court  of  appeals  on 
writ  of  error,  including  the  question  of  ju- 
risdiction as  well  aa  the  other  questions  ex- 
isting in  the  case. 

The  circuit  court  did  not  certify  the  sole 
question  of  jurisdiction  directly  to  this 
court  under  J  5  of  the  court  of  appeals  act 
Of  March  3,  1891  (26  Stat  at  L.  827,  chap. 
SIT,  U.  S.  Comp.  Stat.  1901,  p.  849),  as- 
suming that  It  might  have  done  so  (Sbep- 
ard  v.  Adams,  188  U.  S.  618,  42  L.  ed.  602, 
18  Sup.  Ct.  Rep.  214;  Remington  v.  Centra] 
P.  R.  Co.  198  U.  6.  96,  97,  99,  49  L.  ed.  989, 
982,  963,  28  Sup.  Ct.  Rep.  677;  Board  of 
Trade  v.  Hammond  Elevator  Co.  198  U.  S. 
424,  434,  49  L.  ed.  1111,  1118,  2S  Sup.  Ct. 
Rep.  740),  but  the  plaintiff  in  error  brought 
np  the  whole  case  by  writ  of  error  before 
the  circuit  court  of  appeals,  and  contended 
that  it  had  the  right  to  argue  before  that 
court,  among  the  other  questions,  that  of 
the  jurisdiction  of  the  circuit  court,  and  that 
the  circuit  court  of  appeals  ought  to  de- 
aide  the  same. 

In  this  we  think  the  defendant  was  right. 
The  original  jurisdiction  of  the  circuit  court 
was  invoked  upon  the  sole  ground  of  di- 
versity of  citizenship.  The  defendant  as- 
sailed the  jurisdiction  of  that  court  be- 
cause of  an  alleged  defective  writ,  and  also 
because  of  the  alleged  defective  service  of 


that  writ.  Such  a  question  of  Jurisdiction 
could  be  brought  by  writ  of  error  to  the 
circuit  court  of  appeals  along  with  other 
questions  arising  upon  the  trial  of  the 
merits  of  the  case.  The  defendant  was  nut 
bound  to  waive  the  other  questions  In  the 
case,  and  come  directly  to  this  court  from 
the  circuit  court  upon  the  sole  question  of 
jurisdiction  of  the  character  herein  present- 
ed, the  jurisdiction  not  resting  upon  the 
ground  that  the  suit  arose  under  the  Con._ 
atitution,  laws,  or  treaties  of  the  United* 
States/but  it  had  the  right  to  go  to  the* 
circuit  court  of  appeals  and  there  argue  the 
jurisdictional  question  of  the  character 
above  mentioned,  among  the  others,  and  it 
waa  the  duty  of  the  circuit  court  of  appeals 
to  decide  the  whole  case,  and  its  decision  of 
all  questions  appearing  in  this  record  would 
be  final,  on  account  of  the  jurisdiction  of  the 
circuit  court  resting  on  diversity  of  citizen- 
ship alone,  unless  this  court  should  review 
it  by  a  writ  of  certiorari.  This  principle 
was  decided  in  American  Sugar  Ref.  Co.  r. 
New  Orleans,  181  U.  S.  277,  282,  45  L.  ed. 
859,  862,  21  Sup.  Ct,  Rep.  646,  and  easce 
cited. 

As  a  certiorari  was  issued  In  this  ease, 
it  is  now  before  us  on  the  return  to  that 
writ,  and  we  have  power  to  render  such 
judgment  as  the  circuit  court  of  appeals 
should  have  rendered,  or  we  might  reverse 
the  judgment  of  affirmance  by  that  court, 
and  send  the  ease  back  to  ft  to  decide  the 
question  of  jurisdiction,  which  it  had  re- 
fused to  pass  upon.  We  think  It  would  be 
an  unnecessary  hardship  to  the  plaintiff  to 
do  the  latter,  because  of  the  further  delay 
that  would  thereby  be  caused.  The  accident 
occurred  in  1901,  and  the  trial  resulted  in  a 
very  moderate  verdict,  considering  the  in- 
jury, and  at  this  time,  nearly  seven  yean 
after  the  injury,  the  plaintiff  has  not  yet 
been  paid  the  amount  of  his  judgment. 

The  objections  to  the  jurisdiction  of  the 
circuit  court,  as  has  been  stated,  were  two- 
fold,— one  regarding  the  form  of  the  writ 
and  the  other  the  sufficiency  of  its  service. 

First,  as  to  the  form.  The  writ  was  one 
of  attachment  and  was  dated  twenty-two 
days  before,  and  made  returnable  on  the 
first  day  of  the  following  term,  and  was 
served  fifteen  days  before  the  term  by  at- 
taching the  property,  aa  above  stated. 

Section  914  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
p.  684)  requires  that  the  practice,  pleadings, 
and  forma  and  modes  of  proceeding  In  civil 
causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform,,  aa  near  aa  may  be,  to  the 
practice,  pleadings,  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  state. 
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•  •  By  |  US  of  those  statute*  it  la  provided 
that  the  several  oireuit  and  district  court* 
may,  from  time  to  time,  make  rule*  and 
order*  directing  the  returning  of  writi  and 
processes,  "as  may  be  necessary  or  conven- 
ient for  the  advancement  of  justice  and  the 
prevention  of  delay  in  proceedings." 

At  the  May  term  of  the  circuit  court  of 
the  United  States  for  the  district  of  Ver- 
mont, held  in  1885,  role*  7  and  8  (in  accord- 
ance with  the  state  practice)  were  adopted, 
mailmf.  as  follows: 

"Bole  7.  The  form  of  process  and  declara- 
tion shall  be  the  tame  as  U  or  may.  be  pro- 
vided by  the  laws  of  thla  state,  and,  in  cases 
not  expressly  provided  for  by  such  laws, 
in  the  form  used  in  the  county  and  su- 
preme courts  of  the  state,  so  far  aa  they 
may  be  applicable  to  Federal  courts. 

"Rule  8.  All  process  shall  be  dated  the 
day  it  issues,  and  all  mesne  process  shall  be 
returnable  to  the  next  regular  term,  if  there 
shall  be  time  for  seasonable  service  thereof, 
according  to  the  laws  of  this  state,  other- 
wise it  shall  be  returnable  to  the  next  regu- 
lar term  thereafter;  final  process  shall  be 
returnable  to  the  next  regular  term,  or 
otherwise,  if  so  specifically  ordered  by  a 
jndge." 

Eule  13  provides  that  suits  shall  be  dock- 
eted on  tha  first  day  of  the  term  to  which 
they  are  returnable,  and  rule  14  makes  it 
necessary  for  defendant  to  enter  his  ap- 
pearance on  tha  first  day  of  the  term  at 
which  he  is  required  to  appear. 

At  the  time  of  the  adoption  of  these  rules, 
and  up  to  1693,  it  was  provided  by  !  868 
of  the  Revised  Laws  of  Vermont  that  "ev- 
ery writ  and  process,  returnable  before  the 
supreme  or  county  court,  shall  be  served  at 
least  twelve  days  before  the  session  of  the 
court  to  which  it  is  returnable,  including  the 
day  of  service,  and  excluding  the  return 
day.  ...  A  writ  against  a  town,  o 
ty,  school  district,  or  other  corporation,  shall 
be  served  at  least  thirty  days  before  the 
session  of  the  court  to  which  it  is  mads 
tamable.  .  .  ." 
„      This  latter  part  of  the  section  seems  to 

*  have    been    construed    aa   making  provision 
■  for  service  npon  corporations  of  a*municipal 

character,  and*  not  private  corporations, 
regard  to  which  the  practice  was  to  sei 
the  writs  upon  them  precisely  aa  against 
individuals;  that  is  to  say,  twelve  days  be- 
fore the  session  of  the  court  to  which  the 
writs  were  made  returnable.  This  is  said 
to  have  been  the  eonstruction  of  the  trial 
courts  of  Vermont,  but  the  supreme  court 
of  the  state  never  had  occasion  to  pass  up- 
on the  question.  In  1893  the  rule  of  the 
state  court  was  altered  by  statute,  and 
since  that  time  process  directed  to  an  offi- 
cer contains  the  direction,  Tail  not,  but 


service  and  return  make  within  twenty-one 
days  from  the  date  hereof;"  and  the  writs 
are  to  be  served  within  twenty-one  days 
from  the  date,  and  the  defendant  roust 
enter  an  appearance  within  forty-two  days. 
The  return  of  the  writ  to  the  court  at  the 
first  day  of  the  ensuing  term  is  no  longer 


Judge  Wheeler,  who  had  been  for  many 
years  one  of  the  judges  of  the  supreme  court 
of  Vermont,  and,  from  1877  until  his  death, 
In  1906,  a  judge  of  the  United  States  dis- 
trict court  for  the  district  of  Vermont,  in 
deciding  the  question  of  jurisdiction  in  this 
case,  and  in  speaking  of  the  change  of  the 
state  law  in  regard  to  the  time  of  service 
of  the  writ,  said:  "In  the  state  courts  there 
are  but  two  terms  in  a  year  having  juris- 
diction of  such  cases;  and  it  appears  to 
have  been  thought  beat  to  have  writs  re- 
turnable oftener;  but  this  court  has  three 
regular  terms  in  each  year,  and  it  has  not 
been  considered  that  to  have  writ*  return- 
able oftener  would  be  advantageous  for  the 
advancement  of  justice  or  tha  prevention 
of  delays.  Therefore  the  rule  requiring  such 
process  to  be  returnable  at  the  regular  terms 
has  been  retained  without  change.  That  this 
course  is  proper  seems  to  appear,  not  only 
from  the  words  of  the  statutes,  but  front 
Shepard  v.  Adams,  168  U.  8.  S18,  42  L.  «L 
002,  18  Sup.  Ct.  Rep.  214,  where  a  sum- 
mons made  returnable  according  to  a  rule 
of  the  Federal  court,  and  not  in  conformity 
with  a  changed  state  statute,  was,  after 
full  examination  of  tha  subject,  upheld. 
Upon  this  view  this  writ  appears  to  be 
regular  and  good;  and  the  defendant's  mo- 
tion to  dismiss  must  be  overruled."  [130 
Fed.  993.] 

In  accordance  with  the  views  expressed* 
In  the  above 'extract  from  Judge  Wheeler's' 
opinion,  he,  as  district  judge,  had  not  al- 
tered the  rule  which  had  been  first  adopted 
In  1886,  in  conformity  with  the  practice  of 
the  state  court,  existing  at  the  time  of  its 
adoption.  Shepard  v.  Adams,  supra,  seems 
to  be  a  sufficient  authority  for  the  refusal 
of  the  judge  to  alter  the  rule  of  the  circuit 
court  so  as  to  be  in  conformity  with  the 
alteration  made  by  the  state  statute  in 
1893. 

The  writ  complied  with  the  requirements 
of  the  rule  of  the  Federal  court,  and  was 
served  more  than  twelve  days  before  the 
session  of  the  court  to  which  It  was  return- 
able, as  provided  in  |  888  of  the  Revised 
Laws  of  Vermont  of  1680,  and  it  was  served 
by  attaching  the  property  of  the  defendant. 
By  virtue  of  the  two  sections  above  cited 
(914  and  918  of  the  Revised  Statutes  of  Uw 
United  States),  and  in  accordance  with  the 
holding  ha   Shepard   r.   Adams,   supra,   the 
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rales   of   the   circuit   court   wen   sufiinient, 
-and  the  form  of  the  writ  mi  proper. 

It  i*  also  urged  that  while  rule  S  remains, 
which  requires  that  mil  process  ■hall  be  dat- 
ed the  day  it  issues,  sod  all  mesne  process 
-shall  be  returnable  to  the  next  regular  term 
(which,  by  rule  13,  is  the  first  day  of  the 
term),  if  the  process  thus  returnable  must 
also  contain  the  direction  provided  for  in 
the  statute  since  1893,  "fail  not,  but  serv- 
ice and  return  make  within  twenty-one  days 
from  the  date  hereof,''  then  there  would  be 
but  a  few  days  in  the  year  in  which  a  writ 
■could  be  lawfully  issued  in  the  circuit  court 
for  the  district  of  Vermont;  vie.,  the  day* 
between  the  twenty-first  and  the  twelfth 
days  before  each  of  the  three  terms  of  the 
-circuit  court. 

Such  an  objection  shows,  at  least,  the 
difficulty  attending  the  matter  of  service  of 
process  on  the  theory  contended  for  by 
plaintiff  in  error,  unless  tbe  circuit  court 
should  abandon  altogether  the  old  rule  n 
ing  provision  for  returning  process  to  any 
particular  term  of  court,  and  make  a  new 
rule,  following  the  new  method  provided  by 
the  Stats  statute.  We  think  this  unneces- 
sary. The  Federal  judge  was  justified,  by 
the  statutes  above  quoted  and  by  the  de- 
_d»ion  of  this   court   in  Shepard  v,  Adams, 

*  supra,  in  refusing  to  alter  the  rules  of  the 

•  circuit  court,  *  which,  when  mads,  were  in 
conformity  to  the  state  court  practice,  and 
the  objection  to  the  form  of  the  writ  is 
therefore  without  merit. 

Second,  in  regard  to  the  service.  Section 
1109  of  the  statutes  of  Vermont,  in  provid- 
ing for  the  service  of  an  attachment,  says 
that  a  copy  of  the  attachment  and  list  of 
the  articles  attached,  attested  by  the  officer 
serving  the  same,  shall  be  delivered  to  the 
party  whose  goods  or  chattels  are  so  at- 
tached, or  left  at  the  house  of  his  then 
usual  abode;  and,  if  such  person  Is  not  an 
inhabitant  of  the  state,  such  copy  shall  be 
left  with  his  known  agent  or  attorney,  and, 
for  want  thereof,  at  the  place  where  such 
goods  or  chattels  were  attached.  This 
extends  and  applies  to  bodies  corporate  and 
public.  Tbe  service  in  this  case  was  made 
by  attaching  tbe  locomotives,  as  already 
stated,  and  by  leaving  a  true  and  attested 
copy  of  the  writ  in  the  hands  of  H.  E.  Fol- 
som, agent  and  division  superintendent  of 
the  railroad,  at  his  office  in  Lyndonville,  in 
the  district. 

It  is  objected  by  the  defendant  that  Fol- 
som  was  not  a  proper  party  on  whom  to 
serve  the  writ.  Sections  3948  and  3949  of 
the  Vermont  statutes  are  cited  to  that  ef- 
fect It  is  provided  by  I  3948  that  the  les- 
see of  a  railroad,  not  resident  in  that  state, 
shall  appoint  a  person  resident  in  the  state 
upon  whom  service  of  proses*  may  be  made; 


and,  by  |  S949,  if  the  leasee  do  not  appoint 
such  agent,  then  the  service  may  be  mads 
by  leaving  a  copy  of  the  process  with  a 
station  agent  or  depot  master,  in  the  em- 
ployment of  such  trustee  or  lessee.  It  is 
therefore  contended  that  if  the  lessee  had 
failed  to  appoint,  then  the  service  of  process 
could  not  be  made  upon  any  agent  other 
than  a  station  agent  or  depot  master,  in  tks 
employment  of  the  lessee;  and  there  was  no 
pretense  that  Folsom,  the  division  superin- 
tendent, had  been  appointed  by  the  railroad 
as  tbe  person  upon  whom  service  of  process 
might  be  made,  and  there  was  no  averment 
or  proof  that  he  was  a  station  agent  or  de- 
pot master. 

Those  sections  evidently  refer  to  tbe  ordl-^ 
nary  cases  of  service  of  process  without  an* 
attachment,  and  do  not  refer  to  tmr*BsMttaf 
of  serving  an  attachment  and  the  process 
connected  therewith.  That  is  provided  for 
by  i  1109,  supra.  Folsom,  the  division  su- 
perintendent, was  certainly  a  known  agent 
of  the  defendant. 

Upon  this  question  Judge  Wheeler  veil 
said! 

The  known  agent  of  a  noninbabitant 
with  whom  the  copy  of  an  attachment  and 
a  list  of  the  articles  attached  may  be  left 
may  not  be  a  person  upon  whom,  by  ap- 
pointment, service  of  process  generally  may 
be  made.  Folsom  may  have  been  such  an 
agent  about  this  property  attached,  and 
not  such  an  appointed  person  for  service  of 
process  upon.  And  leaving  a  copy  in  the 
same  custody  as  that  of  the  goods  or  chat- 
tels attached  would  be  leaving  it  at  the 
place  where  they  were  attached,  although 
the  custodian  may  have  no  other  agency. 
Hifl  v.  Warren,  M  Vt.  78. 

"The  division  superintendent  of  the  rail- 
road of  the  defendant,  designating  the  loco- 
motives attached  as  its  property,  might 
well  be  taken  to  be  the  known  agent,  or 
the  accredited  agent,  as  styled  by  tbe  mar- 
shal, of  the  defendant  about  the  custody  of 
those  articles;  and  leaving  a  copy  of  the 
attachment  and  a  list  of  them  with  him 
would  be  a  leaving  with  a  known  agent  of 
the  defendant  within  the  meaning  of  that 
statute,  or  at  the  place  where  they  were 
attached,  within  the  same  meaning. 

"The  statute  provides  (Vt.  Stat,  f  3949) 
that,  on  failure  to  appoint  such  a  person 
for  receiving  service  of  process  it  *may  be 
made  by  leaving  a  copy  of  the  process  with 
a  station  agent  or  depot  master  in  the  em- 
ployment of*  the  lessee.  The  plea  alleges 
that  the  defendant  had,  at  the  time  of  the 
service,  many  station  agents  and  depot 
masters  in  its  employment  In  this  stats,  ts> 
wit,  twenty-live,  with  whom  a  copy  might 
have  bean  left,  and  that  Folsom  was  not  one 
of  them.    But  this  statute  only  furnishes  sa 
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Kifltlc— 1   nod*  of  service,  generally.  Hid 

4dm  not  require  service  of  an  attachment  ' 
be  nude  upon  station  agent*  or  depot  ma 
ten,  nor  supersede  service  of  each  process 
In  tie  mode  otherwise  provided."  [ISO  Fed. 
995.] 
S  The  plaintiff,  in  hit  replication  to  the  plea 
7  in  abatement,«*verred  that  the  Mid  Folsom, 
upon  whom  the  process  was  served,  was,  on 
the  day  of  the  service  of  the  original  writ 
In  thil  caute,  to  wit,  on  the  2d  day  of  May, 
A.  o.  1904,  a  person  residing  within  the 
state  of  Vermont,  npon  whom  service  of 
process  issued  against  the  defendant  might 
be  legally  made;  to  wit,  an  agent  of  this 
defendant.  To  this  replication  the  defend- 
ant demurred.  The  demurrer  was  overruled. 
Without  going  into  the  question  whether 
the  motion  to  dismiss,  and  also  the  demur- 
rer, were  not  waived  by  pleading  to  the 
merits  after  the  motion  had  been  denied  and 
the  demurrer  overruled,  we  think  the  facts 
sufficiently  appear  that  Folsom,  the  division 
superintendent,  was  an  agent  within  the 
Vermont  statute,  npon  whom  attachment 
process,  such  aa  was  issued  in  this  case, 
might  be  regularly  served.  Accordingly,  a 
valid  service  upon  the  principal,  within  the 
law  of  Vermont,  was  duly  made,  and  juris- 
diction was  acquired  by  that  service. 

The   judgment    of   the    Circuit    Court    of 
AnpesJi  is  affirmed. 


<1M>  U.  S.  168) 

JABIB  L.  SANDERSON,  Surviving  Part- 
ner of  the  Firm  of  Barlow,  Sanderson,  k 
Company,  Appt, 
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Court  of  claims 
—  new  trial. 

1.  Claims  under  the  Indian  depredations 
act  of  March  3,  1891  (26  Stat,  at  L.  8S1, 
chap.  538,  U.  S.  Comp.  Stat.  1901,  p.  758), 
are  embraced  by  the  provisions  of  U.  8. 
Rev.  Stat.  I  1088,  U.  S.  Comp.  Stat.  1901, 


Gvnt  new  trials  on  motion  on  t 
nited  States. 
Court   of  <»'»*»«■  —  new   trial  - 


2.  A  limitation  applicable  to  the  time  for 
filing  the  motion,  and  not  to  the  time  for 
making  the  decision  thereon,  is  made  by 
the  provision  of  TJ.  8.  Rev.  Stat  I  1088, 
that  the  court  of  claims,  "within  two  years 
next  after  the  final  disposition"  of  a  claim, 
may,  on  motion  on  behalf  of  the  United 
State*,  grant  a  new  trial. 

[No.  EOS.) 

Argued  April  to,  t>,  1908.    Deemed  May  18, 


APPEAL  from  the  Court  of  Claims  to  ra- 
(  view  a  judgment  in  favor  of  the  United 
States,  entered  upon  a  new  trial,  granted 
on  motion  on  behalf  of  the  United  States, 
of  a  claim  under  the  Indian  depredation* 
act.    Affirmed. 

Statement  by  Mr.  Justice  Peckham:  3 
*  On  the  8th  of  June,  1891,  the  appellant* 
herein  filed  bis  petition  in  the  court  of  claims, 
under  the  Indian  depredations  act,  approved 
March  2, 1891  (28  Stat  at  L.  8B1,  chap.  S38, 
U.  B.  Comp.  Stat  1901,  p.  758),  to  recover 
for  losses  of  property  sustained  by  the  firm 
of  which,  at  the  time  of  filing  the  petition, 
he  was  the  surviving  partner,  from  the  dep- 
redations committed  by  members  of  a  tribe 
of  Cheyenne  Indians  in  the  year  1887,  In  or 
near  the  state  of  KoHsX. 

The  petition  contained  the  averment* 
that  the  firm  was,  at  the  time  of  the  depre- 
dations, engaged  in  the  business  of  operat- 
ing the  Southern  Overland  Mail  ft  Express 
Route,  between  the  then  terminus  of  the 
Union  Pacific  Railway  and  the  city  of  Santa 
Ke,  New  Mexico,  and  was  carrying  the  mail* 
of  the  United  State*  between  those  point*. 

Subsequently  to  such  depredations  two  of 
the  members  of  the  firm  died,  and,  at  the 
time  of  the  filing  of  the  petition,  the  pe- 
titioner was  left  a*  the  sole  surviving  part- 
ner. 

The  depredation*  were  committed  by  tak- 
ing unlawfully  and  by  force  or  stealth  from 
the  possession  of  the  firm,  and  in  or  near 
the  state  of  Kansas,  some  thirty-seven  mule* 
and  six  horses,  used  by  the  firm  in  the  op- 
eration of  its  business. 

Under  certain  acts  of  Congress  of  March, 

186  [23  Stat  at  L.  362,  chap.  3*1],  and 
May,  1SS6  [24  Stat  at  L.  29,  chap.  333], 
the  claim  of  the  firm  for  the  recovery  of  the 
kesee  thus  sustained  was  submitted  to  the 
investigation  of  the  Secretary  of  the  In- 
terior, and,  after  investigation,  the  Secre- 
tary reported  to  Congress  on  the  7th  day  of 
December,  1686,  finding  that  the  firm  had  a 
just  and  equitable  claim  upon  the  United 
State*  for  the  amount  of  87,740,  the  value 
of  the  animals,  as  ascertained  by  the  Secre- 
tary, who  recommended  the  payment  of 
that  sum.  Congress  never  appropriated 
anything  for  the  payment  of  any  part  of 
the  sum  recommended.  The  amount  award- 
ed was  not  as  large  as  the  firm  claimed  wast- 
the  value  of  the  property*de»troyed,  but,  fori* 

stated  In  the  petition  to  the  court, 
It  was  not  attempted  to  correct  the  injustice 
by  reopening  the  question  of  the  value  upon 
the  trial  of  the  ease  before  the  court  of 

The  petition  also  contained  an  allegation 
that  the  tribe  to  which  the  Indians  belonged 
who    committed    the    depredation*    was,   at 
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the  time  the  Im  occurred,  in  unit;  with 
toe  United  State*. 

After  the  filing  of  the  petition  the  parties 
agreed  on  the  fact*,  end,  among  others,  it 
sraa  agreed  that  the  Indiana  took  and  de- 
stroyed the  property  belonging  to  the  claim- 
ant without  just  cause  or  provocation,  and 
that  the  Indiana  who  took  the  property 
were  members  of  the  Cheyenne  tribe,  which 
was,  at  the  time  of  the  commission  of  the 
depredation*,  in  amity  and  treaty  relation* 
with  the  United  States. 

The  caee  was  submitted  to  the  court  on 
the  30th  day  of  June,  1892,  and  on  the  11th 
day  of  October,  1892,  judgment  wu  entered 
in  favor  of  the  claimant  for  the  Bum  of 
$7,740,  being  the  amount  which  had  thereto- 
fore been  reported  to  Congress  by  the  Secre- 
tary of  the  Interior. 

On  the  8th  day  of  October,  1884,  the  As- 
sistant Attorney  General  Bled  in  the  clerk's 
office  of  the  court  of  claim*,  while  the  court 
was  in  recess,  a  motion  (or  a  new  trial 
accordance  with  the  provision*  of  |  1088  of 
the  Revised  Statutes  of  the  United  State* 
(U.  S.  Coinp.  Stat-  1901,  p.  746),  the  ground 
of  such  motion  being  that,  in  awarding 
Judgment  in  favor  of  the  claimant,  wrong 
and  injustice  had  been  done  to  the  United 
State*,  because  the  defendant,  the  Cheyenne 
Indians,  were  not  in  amity  with  the  United 
States  at  the  time  of  the  depredations  which 
form  the  baaia  of  the  suit. 

The  court  of  claim*,  on  the  13th  day  of 
April,  1898,  granted  the  motion  for  a  new 
trial,  and,  upon  the  new  trial  which  was 
thereafter  had,  the  court  found  aa  a  fact 
that,  at  the  time  of  the  several  depredations 
alleged  In  the  petition,  the  defendant  In- 
dian* were  hostile,  and,  aa  a  conclusion  of 
Claw,  the  court  decided  that  the  petition 
•  should  be  and  the  same*wa*  dismissed,  and 
judgment  upon  such  finding  and  conclusion 
wss  entered  in  the  court  on  the  23d  day  of 
April,  1908. 

The  claimant,  on  the  I7th  day  of  Septem- 
ber, 1908,  moved  to  vacate  the  judgment  en- 
tered upon  the  new  trial,  and  asked  that  the 
original  judgment,  entered  on  the  11th  of 
October,  1802,  should  be  reinstated  and 
affirmed.  The  motion  was  denied,  and  on 
the  24th  day  of  December,  1900,  the  claim- 
ant appealed  to  this  court. 

Messrs.  Jackson  H.  Ralston,  William 
E.  Richardson,  and  Frederick  L.  Siddons 
for  appellant. 

Assistant    Attorney    General    Thompson 
k  and  Mr.  Lincoln  B.  Smith  for  appellees. 
t- 

'  *atr.  Justice  Pecarham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
af  the  court: 

Ths  sole  question  In  this  case  arise*  from 


the  action  of  the  court  of  claims  ti 
upon  the  application  of  the  government,  a 
new  trial,  April  13,  1896",  more  than  two 
year*  subsequent  to  the  entry  of  judgment 
in  favor  of  the  claimant  on  the  11th  day 
of  October,  1802,  although  the  application 
for  such  new  trial  had  been  filed  October  8, 
1B94,  which  was  leas  than  two  years  after 
the  entry  of  that  judgment.  The  order  waa 
made  under  f,  1088  of  the  Revised  Statutes 
of  the  United  States,  which  reads  a*  fol- 

"Sec.  1088.  The  court  of  claim*,  at  any 
time  while  any  claim  is  pending  before  it, 
or  on  appeal  from  It,  or  within  two  years 
next  after  the  final  disposition  of  such 
claim,  may,  on  motion  on  behalf  of  the  Unit' 
ed  States,  grant  a  new  trial  and  stay  the 
payment  of  any  judgment  therein,  upon 
such  evidence,  cumulative  or  otherwise,  aa 
shall  satisfy  the  court  that  any  fraud, 
wrong,  or  injustice  in  the  premises  has  been 
done  to  the  United  States;  but,  until  an 
order  it  made,  staying  the  payment  of  a 
judgment,  the  same  shall  be  payable  and 
paid  as  now  provided  by  law." 

The  motion  waa  made  pursuant  to  In- 
structions contained  in  the  act  of  Congress, 
approved  August  23,  1894  (28  Stat,  at  L. 
424,  476,  chap.  307),  which  made  appropria- 
tion* to  pay  the  judgments  of  the  court  of 
claims  in  this  case,  and  2G8  other  Indian 
depredation  easea.  The  provision  In  the  last 
part  of  |  1  of  that  act  is  aa  follows: 

"That  no  one  of  the  said  judgments  shall 
be  paid  until  the  Attorney  General  shall 
have  certified  to  the  Secretary  of  the  Treas- 
ury that  he  ha*  caused  to  be  examined  the 
evidence  heretofore  presented  to  the  court  of 
claims  in  support  of  said  judgment  and  such, 
other  pertinent  evidence  as  he  shall  be  able 
to  procure  as  to  whether  fraud,  wrong,  or 
injustice  has  been  done  to  the  United  States, 
or  whether  exorbitant  sums  have  been  al-, 
lowed,  and  finds  upon  such  evidence  no*r 
grounds -suflici en t  in  his  opinion  to  support" 
a  new  trial  of  said  case;  or  until  there  shall 
have  been  filed  with  said  Secretary  a  duly 
certified  transcript  of  the  proceedings  of  ths 
court  of  claim*,  denying  the  motion  made 
by  tbe  Attorney  General  for  a  new  trial  in 
any  one  of  said  judgments." 

The  Attorney  General  examined  the  evi- 
dence theretofore  presented  to  the  court  of 
claims,  and  filed  a  motion  for  a  new  trial  in 
this  and  many  other  cases.  The  motions  in 
this  case,  and  the  others,  were  filed  within 
two  years  from  the  dates  of  the  respective 
judgments;  but  ft  is  admitted  that  none  of 
them  was  acted  upon  by  tbe  court  of  claims, 
within  that  period.  The  court  of  claims  waa 
not  in  session  when  the  statute  of  August 
23,  1894,  waa  passed,  nor  when  the  motion* 
for  a  new  trial  were  filed  in  the  clerk**  of- 
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Im  of  that  court,  and  it  did  not  convene 
after  the  summer  vacation  until  October  22, 
at  which  date  more  than  two  years  had 
•lapsed  since  the  rendition  of  the  judgment 
in  this  case. 

It  baa  been  held  by  the  court  of  claims 
(and,  aa  we  think,  correctly)  that  fi  1088  is 
applicable  to  the  Indian  depredations  act  of 
1891  (SO  Stat,  at  L.  851,  cbap.  638,  U.  S. 
Comp.  Stat.  1901,  p.  7G8).  McColIum  v. 
United  States,  33  Ct  CL  489,  472. 

The  appellant  contends  that  the  statute 
must  be  so  construed  as  to  require  the  de- 
cision of  the  motion  for  a  new  trial  within 
two  year*  after  the  final  disposition  of  the 
case;  and  hence,  that  the  motion  should 
have  been  not  only  filed  in  the  clerk's  office, 
but  decided  by. the  court  on  or  before  Octo- 
ber 11,  1894.  The  government  contends 
that,  aa  the  motion  was  filed  within  the  two 
years  subsequent  to  the  entry  of  the  judg- 
ment, the  court  obtained  jurisdiction  over 
the  motion,  and  It  might  be  decided  after 
the  expiration  of  the  two  years.  Upon  the 
theory  of  the  appellant  the  accident  of  an 
adjournment  of  the  court  some  months  be- 
fore, and  its  failure  again  to  meet  until  a 
few  days  after,  the  expiration  of  the  two 
years  subsequent  to  the  entry  of  the  judg- 
ment, deprived  the  court  of  the  jurisdiction 
„  to  hear  and  decide  the  question  of  the  appli- 
5  cation  for  a  new  trial,  although  such  appli- 
•  cation  was*flled  in  its  clerk's  office  within 
the  two  years  limited  by  the  statute. 

Ordinarily  a  court  baa  no  power  to  grant 
a  new  trial  after  the  adjournment  of  the 
term  if  no  application  has  been  made  pre- 
vious to  the  adjournment  and  no  continu- 
ance granted.  Belknap  v.  United  States, 
ISO  U.  S.  688,  37  I*  ed.  1191,  14  Sup.  Ct. 
Rep.  183.  This  act,  however,  is  a  peculiar 
one.  It  grants  distinct  advantages  to  the 
United  States.  United  States  t.  Ayres,  9 
Wall.  MB,  IB  L.  ed.  625;  Henry  v.  United 
States,  IE  CL  CL  1S2.  These  advantages 
Congress  was  competent  to  grant.  The 
government  consents  to  be  sued  in  regard 
to  claims  of  this  nature,  and  may  attach 
such  conditions  to  its  consent  as  to  it  may 
seem  proper.  Among  other  conditions  as 
to  the  finality  of  the  judgments  of  the  court 
ft  has  empowered  such  court  to  grant  a  new 
trial  on  motion  of  the  United  States,  pursu- 
ant to  the  section  named. 

The  facts  agreed  upon  on  the  first  trial  did 
not  prevent  the  court  from  granting  a  ne 
trial  under  that  section.  Indeed,  the  act 
IBM,  supra,  really  directs  the  court  to  grant 
a  new  trial  if  the  facts  are  sufficient  to 
bring  the  case  within  the  provisions  of  3 
1088. 

We  think  the  motion  for  a  new  trial  may 
no  mode  or  filed  at  any  time  within  the  two 
years,  as  provided  for,  and  it  is  not  neces- 


sary that  the  court  should  decide  the  mo- 
tion within  that  time.  If  the  government 
has  the  whole  two  yean  in  which  to  apply 
(and  there  Is  certainly  nothing  in  the  stat- 
ute which  limits  the  time  to  less  than  two 
years)  it  could  not  reasonably  be  held  that 
an  application  made  near  the  end  of  the  two 
years  must,  nevertheless,  be  decided  within 
that  time.  The  motion  might  be  filed  at  the 
last  moment  before  the  expiration  of  the 
two  years,  and,  if  so,  the  court  should  have 
time  to  thereafter  act  upon  it,  or  else  the 
two-year  limitation  in  which  to  file  the 
motion  is  practically  denied.  If  the  mo- 
tion must  be  decided  within  the  two  years, 
it  must,  of  course,  be  filed  sufficiently  long 
before  the  expiration  of  that  period  to  al- 
low the  court  what  It  may  regard  as  ag 
sufficient  time  to  decide  it*  intelligently  7 
within  the  limitation.  How  long  that  time 
may  be  it  is  impossible  to  say.  It  would 
he  for  the  court  to  determine  in  each  case. 
The  result  of  such  a  construction  Is  that 
there  Is  no  certain  and  definite  time  within 
which  the  motion  for  a  new  trial  must  be 
made,  but  it  must  be  long  enough  before  the 
expiration  of  the  two  years  to  give  the 
court  the  time  it  may  require  in  which  to 
act  upon  the  motion.  This  uncertainty  we 
do  not  think  was  Intended,  nor  is  it  the 
proper  construction  of  the  statute.  When 
it  limits  the  time  to  two  years  it  is  a  limi- 
tation of  the  time  for  filing  the  motion,  and 
not  a  limitation  of  the  time  for  making  a 
decision,  if  the  motion  has  been  filed  within 
the  two  years. 

There  is  not  much  assistance  to  be  ob- 
tained by  referring  to  decisions  of  the  state 
courts  in  relation  to  statutes  of  a  somewhat 
similar  nature,  applicable  to  the  ordinary 
law  courts  of  the  state.  They  depend  very 
much  upon  the  special  language  of  the  vari- 
ous statutes,  all  of  which  differ  somewhat 
from  the  one  under  discussion.  In  addition 
to  that,  however,  the  peculiar  nature  of  tbe 
court  of  claims  itself  must  be  considered. 
Congress  created  It  for  the  sole  purpose  of 
permitting  certain  classes  of  claims  against 
the  government  to  be  presented  to  and 
passed  upon  by  It,  under  the  conditions 
which  Congress  might,  from  time  to  time, 
prescribe.  The  statute  must  therefore  be  so 
construed  as  to  give  full  effect  to  such  vari- 
ous conditions  which  Congress  Imposes  upon 
the  claimant  for  the  privileges  accorded  him. 
A  right  on  the  part  of  tbe  United  States  to 
move  for  a  new  trial  should  be  so  construed 
aa  not  to  limit  the  right  by  any  technical 
or  narrow  reasoning,  but  the  whole  two 
yearn  should  be  allowed  in  which  to  make 
the  motion.  Some  states  have  enacted  stat- 
utes limiting  the  time  within  which  ap- 
plications of  this  nature  may  be  mode,  and 
they  have  been  held  complied  with  if  the 
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application  b  made  witliin  the  time  limited, 
Although  the  decision  is  made  subsequently. 
In  other  states  the  courts  hare  regarded 
the  time  limitation  as  applicable  to  the 
time  when  the  decision  of  the  question  sub- 
t>  mitted  is  rendered.  We  do  not  regard  it  &b 
•  necessary  to  cite  them.  The  statutes  differ, 
and  the  reasoning  of  the  courts  also. 

The  question  of  the  construction  of  this 
particular  act  has  heretofore  been  before  the 
court  of  claim*  in  Bellocq  T.  United  States, 
19  Ot.  CI.  195.  The  court  there  held  that 
the  limitation  referred  to  the  time  of  mak- 
ing the  motion,  and  not  to  the  time  of  its 
decision.  Wo  think  the  reasoning  of  Chief 
Justice  Drake  in  that  case  is  sound.  See 
also  Mitchell  v.  Overman,  103  U.  S.  62,  20 
L.  ed.  389;  McColIum  v.  United  States,  33 
Ct.  CL  469.  Having  two  years  in  which  to 
file  its  motion  for  a  new  trial,  the  govern; 
meat  was  in  time  in  this  ease  when  it  filed 
its  motion  with  the  clerk  of  the  court,  the 
court  itself  being  then  in  recess,  and  it  could 
thereafter  hear  and  decide  the  case  at  its 
convenience. 

The  judgment  of  the  Court  of  Claims,  dis- 
missing  the   petition,  is   affirmed. 

(MO  TJ.  B.  SB)    ■  ' 

GEORGE  DBSLTONB,  W.  0.  Perry,  Admin- 


LA,  COMFAGNIE  OENERALE  TRANSAT- 
LANTIQUE,  Owner  of  the  Steamship  La 
Bourgogne. 

Appeal  —  finality  of  Judgment. 

1.  A  decree  In  proceedings  in  admiralty 
for  limitation  of  liability,  which  grants  such 
limitation,  determines  the  question  of  pend- 
ing freight  to  be  surrendered,  and  disallows 
all  claims  for  loss  of  life,  but  refers  all  oth- 
er claims  to  a  commissioner  to  take  testi- 
mony and  report,  cannot  be  regarded  as  final 
lor  the  purpose  of  an  appeal,  especially  where 
the  court  below  and  the  parties  have  treated 
such  decree  as  a  mere  interlocutory  one. 
Appeal  —  review   of    facta  —  concurrent 

finding*  below. 

2.  Concurrent  findings  of  both  the  courts 
below  as  to  the  density  of  a  fog  and  the  rate 
of  the  speed  of  a  steamship  at  the  time  of 
collision  will  not  be  disturbed  by  the  Fed- 
eral Supreme  Court  on  appeal,  unless  such 
findings  are  so  unwarranted  by  the  evidence 
as  clearly  to  be  erroneous.* 
Admiralty  —  rule  of  decision  —  fault  of 

colliding;  vessels. 

3.  The  international  rule  as  to  speed  per- 
missible in  a  fog,  as  interpreted  by  the 
courts  of  the  United  States,  and  not  by  the 
practice  under  that  rule  prevailing  in  the 
French  courts,  must  be  applied  in  a  proceed- 
ing by  the  owner  of  a  French  vessel  lost  in 
a  collision  with  a  British  ship  on  the  high 
seas,  to  obtain,  in  the  courts  of  the  United 


States,  the  benefit  of  the  law  of  the  United 
States  for  the  limitation  of  liability  of  ship- 
Appeal  —  presumption    from    suppres- 
sion of  evidence. 

4.  Privity  or  knowledge  by  a  steam- 
ship company  of  the  fault  of  its  servants 
in  maintaining  an  excessive  rate  of  speed 
in  a  fog  is  not  to  be  presumed  from  a  fail- 
ure to  comply,  in  proceedings  to  limit  lia- 
bility, with  an  order  for  the  production  of 
certain  log  books,  where  the  claimant  made 
no  attempt  to  introduce  secondary  evidence, 
and  did  not  ask  a  dismissal  of  the  proceed- 
ings or  such  other  action  for  the  alleged 
contumacy  as  the  case  required. 
Snipping  —  limitation     of     liability  — 

privity  or  knowledge  of  owner. 

5.  Mere  negligence,  of  itself,  does  not 
necessarily  establish  the  existence  on  the 
part  of  the  owner  of  a  vessel  of  "privity 
or  knowledge,"  within  the  meaning  of  U. 
S.  Rev.  Stat.  I  4283,  U.  S.  Conip.  Stat. 
1901,  p.  2943,  according  to  shipowners  a 
limited  exemption  from  liability.! 
Shipping  —  limitation     of     liability  — 

privity  or  knowledge  of  owner. 

6.  The  duty  on  the  part  of  a  steamship 
company  seeking  limitation  of  liability  for 
claims  arising  out  of  a  collision  In  a  fog, 
to  have  made  regulations  directing  that  its 
steamers  be  not  run  at  an  immoderate 
■peed  in  a  fog,  In  order  to  negative  privity 
or  knowledge  of  fault,  was  sufficiently  dis- 
charged by  promulgating  regulations 
which,  In  terms,  reiterated  the  interna- 
tional rule,  and  called  for  compliance  with 
its   provisions. 

Evidence  —  burden  of  proof  —  privity 
or  knowledge. 

7.  The  claimants  in  proceedings  by  a 
steamship  company  to  limit  its  liability  for 
claims  arising  out  of  a  collision  are  charged 
with  the  burden  of  proving  that  the  regula- 
tions promulgated  by  the  steamship  com- 
pany for  the  conduct  of  its  business,  which 
exacted  compliance  by  the  captains  of  Its 
vessels  with  the  international  rules,  were 
not  promulgated  in  good  faith,  or  that  a 
wilful  departure  from  their  requirements 
was  Indulged  in,  and  was  brought  home  to, 

was  countenanced   by,  the  company. 
Shipping  —  limitation     of     liability  — 
owners'     privity    or    knowledge    of 
fault. 

8.  Privity  and  knowledge  of  the  habit  of 
running  Its  vessels  at  an  immoderate  speed 

fog  cannot  be  imputed  to  a  steamship 
company  so  as  to  defeat  its  right  to  limit 
its  liability  for  claims  arising  out  of  a  col 
llsion  in  a  fog,  from  the  provisions  of  the 
contract  for  subsidy  with  the  French  gov- 
ernment, which  requires  vessels,  which  are 
only  obliged  to  develop,  under  forced  draft, 
on  their  trial,  a  maximum  speed  of  17% 
knots,  to  maintain  a  mean  average  annual 
speed  of  15  knots,  with  a  premium  for  ex- 
ceeding that  speed,  and  a  penalty  for  a 
failure  to  maintain  it. 
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Shipping  ""  KOTemmont  control  —  life- 
saving  equipment. 

9.  The  sufficiency  of  the  equipment  of 
a  vessel  with  lifeboats,  life  rafts,  Bud  boat 
disengaging  apparatus  is  to  be  measured  by 
the  regulations  adopted  pursuant  to  U.  8. 
Rev.  Stat,  f  4488,  U.  S.  Comp.  Stat.  1001, 
p.  3056,  by  the  board  of  supervising  in- 
spectors, which  regulation!,  under  f  4405 
(U.  8.  Comp.  Stat.  1001,  p.  3017),  when 
approved  by  the  Secretary  of  the  Treasury, 
"have  the  force  of  law." 

Snipping  —  Inspection  —  foreign  ves- 
sels. 

10.  The  failure  especially  to  enumerate 
U.  8.  Rev.  Stat,  f  4405,  giving  the  fores  of 
law  to  regulations  of  the  board  of  supervis- 
ing inspectors,  in  the  act  of  August  7,  1882 
(22  Stat,  at  L.  345,  chap.  441,  U.  S.  Comp. 
Ktat  1001,  p,  3015),  making  applicable  to 
foreign  vessels  the  provision!  of  certain 
enumerated  sections  relating  to  the  inspec- 
tion of  steam  vessels,  does  not  render  such 
section  inapplicable  to  foreign  vessels. 
Shipping  —  limitation     of     liability  — 

surrender   of  pending   freight  — voy- 
age. 

11.  Passenger  and  freight  receipts  earned 
by  a  vessel  on  her  sailing  from  Havre  to 
New  York  need  not  be  surrendered  as 
freight  then  pending  for  the  voyage,  within 
the  meaning  of  U.  S.  Rev.  Stat  ff  4283, 
4284,  U.  8.  Comp.  Stat  1001,  p.  2943,  in 
proceedings  for  the  limitation  of  liability 
for  claims  arising  out  of  a  collision  occur- 
ring on  the  vessel's  return  trip  from  New 
York  to  Havre.* 

Shipping  —  limitation  of  liability  — 
surrender  of  prepaid  freight. 

12.  Sums  prepaid  lor  freight  and  passage 
on  the  voyage,  under  an  absolute  agree- 
ment that  such  sums  are,  in  any  event,  to 
belong  to  the  owner  of  the  vessel,  must  be 
surrendered  as  freight  then  pending  on  the 
voyage,  within  the  meaning  of  U.  S.  Rev. 
Stat,  f!  4283,  4284,  in  proceedings  for  the 
limitation  of  liability  for  claims  arising 
out  of  the  sinking  of  the  vessels  a*  a  result 
of  a  collision  at  sea. 

Snipping  —  limitation  of  liability  — 
pending  freight  —  government  sub- 
sidy. 

13.  No  part  of  the  annual  subsidy  paid 
to  a  steamship  company  by  the  French  gov- 
ernment in  consideration  of  the  operation 
of  a  weekly  steamship  service  between  Havre 
and  New  York  need  be  surrendered  as 
freight  pending  for  the  voyage,  within  the 
meaning  of  U.  S.  Rev.  Stat.  H  4233,  4284. 


one  of  the  vessels  of   such  steamship  r 
pany  In  a  collision  on  a  voyage  from  hew 
York  to  Havre. 

Admiralty  —  foreign  law  as  rule  of  de- 
cision —  claims  for  lose  of  life. 
14.  The  law  of  France  which  authorizes 
a  recovery  for  loss  of  life  against  a  vessel 
In  fault  will  be  enforced  by  the  courts  of 
the  United  States  in  a  proceeding  to  limit 
liability  for  claims  against  a  French  ves- 


sel found  to  be  at  fault  for  a  collision  in 
a  fog  on  the  high  seas,  although  the  French 
courts,  in  applying  to  the  facts  found  the 
international  rule  a*  to  tlvs  speed  of  ves- 
sels in  a  fog,  might  not  have  held  such  ves- 
sel to  be  at  fault 
Shipping  —  limitation     of     liability  — 

failure  to  surrender  pending  freight. 

15.  Failure  to  surrender  pending  freight 
to  the  trustee  does  not  necessitate  a  refusal 
to  allow  the  limitation  of  liability  for 
claims  arising  out  of  a  collision  at  sea, 
where  there  Is  an  honest  controversy  as  to 
whether  there  waa  any  pending  freight  to 
be  surrendered,  and  there  is  no  question  as 
to  the  solvency  of  the  owner, 

[No.  33.] 
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,N  WRIT  AND  CROSS  WRIT  of  Cer- 
tiorari to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit, 
to  review  decrees  affirming  in  part  a  de- 
cree of  the  District  Court  for  toe  South- 
ern District  of  New  York,  granting  a  lim- 
itation of  liability  for  claims  arising  out  of 
a  collision  on  the  high  seas.    Affirmed. 

See  same  case  below,  71  C.  C.  A.  480, 
130  Fed.  433,  75  C.  C.  A.  647,  144  Fed. 
781. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Parker  Kir  tin,  Robert  D. 
Benedict,  Edward  G.  Benedict,  and  A.  Gor- 
don Murray  for  petitioners. 

Messrs.  William  G.  Choate,  Edward  K. 
Jones,  and  Joseph  P.  Nolan  for  respondent. 

•  Mr.  Justice  White  delivered  the  opinion* 
of  the  court: 

On  July  4,  1808,  In  the  Atlantic  ocean, 
about  00  miles  off  Sable  island,  as  the  re- 
sult of  a  collision  between  the  British  ship 
Cromartyshire  and  the  French  steamship 
La  Bourgogne,  bound  from  New  York  to 
Havre,  La  Bourgogne  was  hopelessly  in- 
jured, sank  in  a  short  time,  and  most  of 
her  passengers,  her  captain,  other  principal 
officers,  and  many  of  the  crew,  went  down 
with  the  ship.  Numerous  suits  in  admiralty 
and  actions  at  law  were  brought  in  various 
Federal  and  state  courts  against  La  Bour- 
gogne, or  her  owners,  to  recover  damages  for 
loss  of  life,  loss  of  baggage,  and  other  per- 
sonal effects.  These  claims  aggregated  a 
very  large  sum.  In  May,  1900,  La  Com- 
pagnie  Generale  Transatlantique,  a  French 
corporation,  the  owner  of  La  Bourgogne,  pe- 
titioned the  United  States  district  court 
for  the  southern  district  of  New  York,  seek- 
ing to  obtain  the  benefit  of  the  laws  of  the 
United  States  limiting  the  liability  of  ship- 
owners. It  was  averred  that  the  collision 
was  caused  solely  by  the  fault  of  the  Cro- 
d  Phrases,  voL  4,  pp.  J9TMSJT. 
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martyihire,  bnt,  ma  if  there  wu  fault  on 
,  the  part  at  La  Bourgogne,  it  me  without 

•  the   privity  or  knowledge  of  the  company. 

•  The  interest  of  the  company  in  the  steam- 
ship and  her  pending  freight  was  alleged 
to  be  only  about  $100,  the  value  of  articles 
saved  from  the  wreck.  A  lilt  of  the  pending 
suits  was  annexed.  It  was  prayed  that  a 
trustee  be  appointed,  to  whom  the  interest 
of  the  company  in  the  steamship  and  her 
pending  freight  might  be  transferred.  A 
monition  warning  all  persona  having  claims 
by  reason  of  the  collision  to  prove  the  tame, 
within  a  time  to  be  fixed,  was  asked,  as 
also  that  a  commissioner  be  appointed  to 
take  such  proof,  and  that  the  prosecution  of 
all  other  action*  because  of  the  collision  be 
restrained.  Finally,  it  was  prayed  that  the 
company  be  decreed  not  to  be  liable  for  the 
loss  of  La  Baurgogne,  or,  If  responsible,  its 
liability,  in  conformity  to  the  statute,  be 
limited  to  the  property  surrendered. 

The  court  directed  the  company  to  trans- 
fer to  a  named  trustee  its  interest  in  the 
steamship  and  her  pending  freight,  and,  fol- 
lowing this  order,  a  formal  transfer  was 
executed.    There  were,  however,  actually  sur- 
rendered to   the   trustee   only   certain  life- 
boats and  life  rafts.     A  monition  and  a 
preliminary    injunction   were   ordered,   and 
a   commissioner   was  named  to  take  proof   of 
claims  within  a  time  fixed.     In  conformity 
with  a  rule  of  the  court  relating  to  the  pro- 
e  cedure  to   limit  liability,  which   is   in   the 
2  margin,t  the  commissioner  in  a  short  while 
■  reported  that  claims  aggregating  more  than 
$2,000,000   had  been  presented.     Most  were 
for   losses    occasioned    by    death,    and    the 
others   were   for  personal   injuries   and   for 
loss   of   baggage  or   other   personal   effects. 
Disregarding  the  technical  attitude  of  the 
parties  on   this  record,   we  shall   speak   of 
La    Compagnie    Generate    Transat [antique, 
owner  of  La  Bourgogne,  as  the  petitioner 
and  the  adverse  parties  as  claimants. 
Without  stating  details,  it  suffices  to  say 


that  the  petitioner  challenged  the  validity 
and  amount  of  the  claims  reported.  Ths 
claimants  traversed  the  petition  for  limita- 
tion of  liability,  charging  that  the  collision! 
had  been  solely  caused  by  the  fault  of  La 
Bourgogne  in  going  at  an  immoderate  rate 
of  speed  in  a  dense  fog,  and  that  such 
fault  was  with  the  privity  and  knowledge 
of  the  petitioner.  This  latter  was  based  on 
averments  that  the  petitioner  had  negli- 
gently fsiled  to  make  and  enforce  adequate 
regulations  to  prevent  its  steamers  being 
run  at  an  immoderate  speed  in  a  fog,  that 
it  had  knowledge  that  its  steamers  were 
habitually  so  run,  and  because  La  Bourgogne 
was  not  fully  manned  and  equipped  aa  re- 
quired by  law,  had  no  wateright  bulkheads, 
and  was  not  furnished  with  boats  or  proper 
disengaging  apparatus,  as  required  by  the 
laws  of  the  United  States.  It  was  further 
charged  that  the  petitioner  was  not  entitled 
to  a  limitation  of  liability,  because  it  had 
not  actually  surrendered  the  freight  pend- 
ing, and  besides  had  not  surrendered  the 
sum  of  a  subsidy  given  by  the  French  govern- 
ment for  carrying  the  mails  and  for  other 


Pending  action  upon  the  report,  the  ease 
proceeded  as  to  ths  general  questions  of 
fault  for  the  collision  and  the  right  to  a 
limitation  of  liability.  During  the  procesd-e 
ings,  in  answer*to  interrogatories  propound-* 
ed  on  behalf  of  certain  of  the  claimants, 
the  petitioner  admitted  that  it  had  received 
the  following  sums: 

From  the  French  govern- 
ment (or  the  rerrTs.ee  of 
mails,  etc.,  between  Havre 
snd     New     York     during 


Far  freight  collected  on  ths 
same  sailing 


4,088.95 


tRule  No.  78  of  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York: 

"Proof  of  claims  presented  to  the  com- 
missioner shall  be  made  by  or  before  the 
return   day    of  the   monition   by   affidavit 

tcifying  the  nature,  grounds,  and  amount 

ireof,  the  particular  dates  on  which  the 
led,    and   what,    if    any,   credit* 


then 


joined  by  answer  to  the  petition,  or  within 
such  further  time  as  may  be  granted  by 
the  court,  the  allowance  of  the  claim  shall 


be  objected  to  by  the  petitioner  or  by  soma 
other  creditor  filing  a  claim,  who  shall  give 
notice  in  writing  of  such  objection  to  ths 
commissioner  and  to  the  proctors  of  the 
claim  objected  to,  if  any.  Any  claim  so 
objected  to  must  be  established  by  further 
legal  prima  facie  proof  on  notice  to  the 
objecting  party,  as  In  ordinary  cases:  but 
any  creditor  desiring  to  contest  the  Sams 
upon  any  specific  defense  must,  with  this 
notice  of  objection,  or  subsequently,  if  al- 
lowed by  the  commissioner  or  the  court, 
state  such  defense,  or  be  precluded  from  giv- 
ing evidence  thereof;  and  the  unsuccessful 
party  to  such  contest  may  be  charged  with 
the  costs  thereof.  Ths  commissioner  shall, 
on  the  return  day  of  the  monition,  file  In 
open  court  a  list  of  all  claims  presented  to 
him." 
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fir    pinire    on    the    trip 

from  New  Tort  to  Havre, 

Id   which   La   BourioiDe 

w»    last 100,703.08       " 

for    freight   on    th«    same 

selling    12,718.48       " 

The  trustee  named  by  the  court  thereupon 
demanded  the  actual  surrender  of  one  fifty- 
second  part  of  the  annual  subsidy  and  all 
the  freight  and  passage  money  above  re- 
ferred to.  The  petitioner  refusing  to  comply, 
in  April,  1001,  the  trustee  and  some  of  the 
claimants  asked  an  order  directing  the  pay' 
ment  of  said  amounts  with  interest  from  the 
date  of  the  collision.  On  May  11,  1901,  the 
court  declined  to  make  the  order,  and  re- 
served the  matter  for  further  consideration. 
In  the  autumn  following,  In  October,  1001, 
the  case  cams  on  for  trial  before  Townsend, 
District  Judge.  After  taking  testimony  in 
open  court  for  severs!  days  an  order  was  en- 
tered, directing  that  any  further  testimony 
be  taken  out  of  court.  This  being  done, 
the  case  in  its  then  stage  was  heard.  The 
court  (Townsend,  District  Judge)  expressed 
its  opinion  as  to  fault  tor  the  collision,  as 
to  whether  an  adequate  surrender  had  been 
made  of  the  interest  of  the  petitioner  In 
the  steamship  and  her  pending  freight,  as 
to  whether  the  petitioner  was  entitled  to  a 
limitation  of  its  liability,  and  aa  to  wheth- 
er claims  resulting  from  loss  of  life  were, 
under  any  circumstances,  entitled  to  be  es- 
tablished against  the  fund.  No  opinion  was 
e  expressed  as  to  the  legal  merit  of  or  the 
"  amount  of  the  other*elaims  against  the  fund. 
The  conclusions  of  the  court  were  thus  by 
ft  summed  up  (117  Fed.  261)  s 

First,  that  the  prayer  for  limitation 
should  be  granted;  second,  that  claims  for 
loss  of  life  should  be  excluded  from  con- 
sideration in  this  proceeding;  third,  that 
the  Bourgogne  was  to  blame  for  the  col- 
lision; fourth,  that  claims  other  than  those 
for  loss  of  life  be  referred  to  the  commis- 
sioner "to  take  testimony  aa  to  the  amount 
of  such  claims,  and  report  the  same  to  this 
court,  together  with  his  opinion,  with  al 
convenient  speed;"  fifth,  that  the  petitions 
has  duly  surrendered  its  interest  in  th 
Bourgogne  and  her  pending  freight  by  the 
transfer  made  to  the  trustee,  and  that  the 
value  of  such  interest  extends  no  further 
than  the  value  of  the  lifeboats  and  life 
rafts. 

A  decree  was  entered  conformably  to  these 
views.  A  few  weeks  thereafter  the  court 
permitted  the  8.  S.  White  Dental  Company 
to  file  a  claim  for  the  value  of  certain  mer- 
chandise shipped  under  a  bill  of  lading,  al- 
leged to  be  of  the  value  of  (17,108.40. 

The  commissioner  heard  testimony  con* 
cerning  the  validity  and  the  amount  of  the 
respective  claims.  On  Hay  9,  1904,  the  . 
missioner  filed  his  report.    The  claim  of  the 


S.  8.  White  Dental  Company  was  disallowed 
on  the  ground  that  La,  Bourgogne  was  in 
all  respects  seaworthy  at  the  time  of  her 
sailing  ou  the  voyage  on  which  she  was  lost, 
and  that,  in  consequence  of  the  provisions  of 
the  Harter  act,  the  claim  in  question  being 
tor  merchandise  shipped  as  freight  under  a 
bill  of  lading,  no  recovery  could  be  had. 
The  remaining  claims,  rioted  in  the  margin,t 
were  allowed  upon  the  theory  that  recovery  M 
might  be  had  as  for  baggage  lost  by  the2 
sinking  of  the  steamship.  *In  thus  deciding* 
the  commissioner  followed  the  ruling  of  the 
circuit  court  of  appeals  for  the  second  cir- 
cuit made  in  The  Kensington,  36  C.  C.  A. 
63S,  94  Fed.  8SG,  in  which  it  was  held  that 
the  exemption  from  liability  conferred  by 
the  Harter  act  did  not  embrace  bappnge 
when  not  shipped  as  cargo.  Obviously,  also, 
the  commissioner  was  of  the  opinion,  for 
like  reasons,  that  Rev.  Stat,  f  4281,  U.  S. 
Comp.  Stat.  1901,  p,  2942, — exempting  a 
master  and  the  owner  of  a  vessel  from  liabil- 
ity for  the  value  of  precious  metals,  jewelry, 
etc.,  unless  written  notice  of  the  character 
of  such  articles  be  given  and  the  same  be 
entered  on  a  bill  of  lading, — was  also  in- 
applicable. The  petitioner  excepted  to  so 
much  of  the  report  as  allowed  the  claims, 
and  the  S.  8.  White  Dental  Company  ex- 
cepted to  the  disallowance  of  its  claim. 
These  exceptions  were  overruled,  and  the  re- 
port was  confirmed. 

In  July,  1904,  a  decree  was  signed  by 
District  Judge  Thomas.  It  was  adjudged 
that  all  claims  favorably  reported  upon 
should  be  paid  out  of  the  fund;  and,  con- 
formably to  this  conclusion,  a  specific  de- 
cree in  favor  of  each  of  the  claimants  wm 
awarded,    with   interest   from    the   date   of 

tTo  Pauline  Henuy,  as  administratrix  of 
Juliette  Cieot,  deceased,  $2,802,  for  loss  of 
money  and  personal  effects. 

To  Henry  Hyer  Knowles.  as  administrator 
of  Gertrude  LallaRookh  Knowles,  deceased, 
92,000,  for  loss  of  personal  effects. 

To  William  C.  Perry,  as  administrator  of 
Kate  M.  Perry,  deceased,  $5,277.50,  for  loss 
of  money  and  personal  effects. 

To  William  C.  Perry,  as  administrator  of 
Florence  Perry,  deceased,  $1,050,  for  loss 
of  money  and  personal  effects. 

To  William  C.  Perry,  as  administrator  of 
Sadie  Perry,  deceased.  $1,050,  for  loss  of 
money  and  personal  effects. 

To  John  Perry,  as  next  of  kin  of  Kath- 
erine  Perry  and  Albert  Perry,  deceased, 
$350,  for  loss  of  personal  effects. 

To  Lewis  Delfonti,  $432,  for  loss  of  per- 
sonal effects  and  for  damages  for  personal 
injuries. 

To  Henri  Cirri,  $1,018,  for  loss  of  per- 
sonal effects  and  as  damages  for  personal 
injuries. 

To  George  Dealions,  $20,000  for  loss  of 
property  as  baggage. 
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the  collision  to  the  data  of  the  decree.  The 
advene  Action  of  the  commissioner  upon  the 
claim  of  the  S.  S.  White  Dental  Company 
wu  affirmed.  Giving  effect  to  the  previous 
ruling  made  by  Judge  Townsend,  it  was  ad- 
judged "That  all  claims  which  have  been 
filed  in  this  proceeding  on  behalf  of  per 
Bonn  for  damage  for  negligence  resulting  In 
lose  of  life  caused  by  said  collision  be,  and 
the  same  are  hereby,  disallowed  and  ex- 
cluded from  the  consideration  of  the  eom- 
a  miasioner  in  this  proceeding." 
C  On  the  main  issues,— that  is,  the  fault 
•  of  La  Bourgogne,*tha  right  of  the  petition- 
er to  a  limitation  of  liability,  and  the 
amount  of  the  pending  freight, — it  was  de- 
creed  as    follows : 

"That  the  steamer  La  Bourgogne  .  .  . 
was  in  fault  and  to  blame  in  reference  to 
the  collision  in  question,  in  that  she  was 
proceeding  at  an  immoderate  rate  of  speed 
in  a  fog,  contrary  to  law,  and  that  the 
petitioner,  the  Compagnie  Generale  Traua- 
atlantique,  is  liable  for  the  damages  caused 
by  the  said  collision  to  each  of  the  claim- 
ants whose  claims  have  been  reported  upon 
,  .  .  [and  which  have  been]  confirmed 
In  the  amounts  so  reported." 

It  was  further  recited  in  the  decree: 

"That  the  petitioner  is  entitled  to  limit 
Its  liability  for  such  damages  as  are  decreed 
as  aforesaid  to  the  amount  of  the  value  of  the 
said  steamer  and  her  freight  for  the  voyage, 
and  that  there  is  not  to  be  included  aa  going 
to  make  up  said  amount  either  the  freight 
or  passenger  money  received  by  the  petition- 
er for  the  trip  of  said  steamer  La  Bourgogne 
from  Havre  to  New  York,  or  for  the  trip 
from  New  York  to  Havre,  during  which 
voyage  said  collision  occurred,  or  the  amount 
of  the  money  paid  to  the  petitioner  by  the 
government  of  France,  under  the  contract 
proved  between  the  petitioner  and  said  gov- 
ernment for  the  voyage  on  which  the  Bour- 
gogne  was  lost." 

The  costs  Incurred  In  determining  whether 
the  petitioner  was  at  fault  were  given 
the  claimants,  while  the  costs  incurred  in 
determining  whether  the  petitioner  was  en- 
titled to  a  limitation  of  liability  were  award' 
ed  to  it  and  made  "payable,  primarily,  out 
of  any  fund  herein  that  is  or  may  come  ' 
the  hands  of  the  trustee.''  The  prosecution 
of  other  actions  and  suits  was  perpetually 
enjoined.  The  following  indorsement  was 
made  on  the  back  of  the  decree: 

"(Indorsed.) — Final  decree. — This  decree 
substantially  follows  the  practice  of  both 
the  eastern  and  southern  districts  of  New 
York  as  regards  the  question  of  an  inter- 
locutory judgment,  and  is  in  other  respects 
leaned  correct. — E.  B.  T.,  TJ.  S.  J." 
£  Those  whose  claims  were  allowed  appealed 
7  from  so  much' of  the  decree  as  granted  the 


limitation  of  liability,  and  aa  determined  the 
quantum  of  pending  freight  to  be  surren- 
dered. The  S.  S.  White  Dental  Company 
and  various  death  claimants  appealed  from 
the  disallowance  of  their  claims.  The  peti- 
tioner also  appealed  from  so  much  of  the 
decree  aa  held  La  Bourgogne  at  fault  and 
allowed  recovery  in  favor  of  the  various 
claimants. 

These  two  classes  of  appeals  were  heard 
separately  in  the  circuit  court  of  appeals. 
Those  of  the  claimants  were  decided  on  June 
23,  1905.  Before  passing  on  the  merits,  the 
court  was  required  to  consider  a  motion  to 
dismiss,  made  by  the  petitioner  on  the 
ground  that  the  claimants  had  not  ap- 
pealed within  the  statutory  time.  This  waa 
based  on  the  contention  that  the  final  de- 
cree was  not  that  entered  by  Judge  Thomas 
in  1004,  from  which  the  appeals  were  taken, 
but  the  one  entered  by  Judge  Townsend  in 
1002.  The  court  held  that  Judge  Townsend's 
decree  of  1002  was  but  interlocutory,  and 
that  of  Judge  Thomas  was  final. 

On  the  merits,  it  was  decided  that  it  had 
been  rightly  held  that  La  Bourgogne  was 
in  fault  for  going  at  an  immoderate  speed 
in  a  fog,  but  that  sueh  fault  waa  not  com- 
mitted with  the  privity  or  knowledge  of  the 
petitioner.  In  these  respects,  therefore,  the 
decree  below  was  affirmed.  As  the  Cromarty- 
shire was  not  present,  the  court  expressly 
refrained  from  stating  any  opinion  as  to 
any  concurring  fault  on  her  part,  remarking 
that  her  presence  was  not  necessary,  aa,  with 
the  allowance  of  death  claims,  even  on* 
half  of  the  damage  found  in  this  proceeding 
would  greatly  exceed  the  sum  transferred  to 
the  trustee  in  limitation  of  liability.  It  waa 
further  decided  that  the  court  below  waa 
right  in  rejecting  the  claim  of  the  S.  S. 
White  Dental  Company.  It  was  held,  how- 
ever, that  the  court  erred  in  excluding  the 
claims  for  damage  caused  by  loss  of  life, 
and  therefore  it  was  ordered  that  proof  aa 
to  their  amount  should  be  taken,  to  the  end 
that  they  might  participate  in  the  fund. 
On  the  question  of  pending  freight  ft  waa^ 
decided  that  the  court  below  had  correct-;* 
ly  held  that  no  part  of  the'freight  and  pas-* 
sage  money  collected  for  the  sailing  from 
Havre  to  New  York,  or  of  the  subvention 
paid  by  the  French  government,  should 
be  surrendered  as  freight  pending,  yet 
that  error  had  been  committed  in  de- 
ciding that  the  freight  and  passage  money 
collected  for  *he  sailing  from  New  York 
to  Havre  should  not  be  paid  over  as  a  part 
of  the  pending  freight.  71  C  C.  A.  480,  139 
Fed.  433. 

On  December  14,  190S,  the  appeal  on  be- 
half of  the  petitioner,  in  so  far  as  not  al- 
ready passed  upon,  came  on  for  bearing. 
The  claimants  objected  to  the  hearing  ba- 


,,  Google 


ItW.       CBSLIONB  t.  LA  OOMPAQNTR  GENERAL* TBANSATLANTTQUB. 


ww  the  petitioner  had  not  actually  pud 
orar  to  the  trustee  the  sum  of  the  freight 
and  passage;  money  for  the  last  sailing  from 
New  York  to  Havre,  which  the  court  had 
bald  to  be  pending  freight,  to  be  surren- 
dered under  the  law  lor  limitation  of  lia- 
bility. The  court,  without  referring  to  the 
subject,  passed  upon  the  appeal.  In  dis- 
posing of  the  merits,  while  observing  that, 
i»  Tiew  of  the  large  amount  ef  the  death 
claims  which  the  claimants  ware  at  liberty 
to  establish  as  a  result  of  the  previous  de- 
cision, the  petitioner  was  really  without  any 
substantial  interest  to  dispute  the  correct- 
ness of  the  awards  in  favor  of  the  various 
claimants,  nevertheless,  in  consequence  of 
toe  possibility  that  its  ruling  on  that  sub- 
ject might  not  be  final,  the  court  consid- 
ered the  various  awards,  and  decided  that 
no  error  had  been  committed  in  respect  to 
amy  of  them,  Wallace,  Circuit  Judge,  dis- 
senting, however,  as  to  the  allowance  made 
to  the  claimant  Desliou.  75  C.  C.  A.  647, 
144  Fed.  781. 

As  the  ease  is  before  us  not  only  because 
ef  the  allowance  ef  a  writ  of  certiorari  ap- 
plied for  by  the  claimants,  but  also  on  a 
eross  writ,  asked  en  behalf  of  the  petitioner, 
all  the  questions  presented  by  the  record  are 
open,  and,  as  far  as  they  are  essentia],  muse 
be  disposed  of.  Primarily,  the  question  im- 
pliedly passed  upon  by  the  circuit  court  of 
appeals,  concerning  the  timely  taking  of  the 
appeals  to  that  court,  requires  attention. 
Te  dispose  of  the  subject  we  must  decide 
whether  the  decree  entered  by  Judge  Town- 

_  send  in  1002  or  that  entered  by  Judge  Thom- 

« as  in  IBM  was  the  final  decree. 

■  *The  authorities  concerning  the  distinction 
between  interlocutory  and  final  decrees  were 
eited  in  the  opinion  in  Keystone  Manganese 
t  Iron  Co.  v.  Martin,  132  U.  S.  01,  33  L.  ed. 
878,  10  Sup.  Ct.  Rep.  32,  and  the  subject 
was  fully  reviewed  in  McGonrkey  v.  Toledo 
*  O.  C.  R.  Co.  146  U.  S.  636,  30  L.  ed.  1079, 
13  Sup.  Ct.  Rep.  170.  The  rule  announced  in 
these  cases,  for  determining  whether,  for 
the  purposes  of  an  appeal,  a  decree  is  final, 
is,  in  brief,  whether  the  decree  disposes 
of  the  entire  controversy  between  the  par- 
ties; and  illustrations  of  the  application  of 
the  rule  are  found  in  the  lata-  cases  of 
dark  r.  Roller,  199  U.  S.  541,  646,  00  L. 
ed.  300,  302,  26  Sup.  Ct.  Rep.  141,  and  Ex 
parte  National  Enameling  &  Stamping  Co. 
101  U.  8.  166,  60  L.  ed.  707, 26  Sup.  Ct.  Rep. 
404.  Now,  the  case  in  the  trial  court  primari- 
ly involved  the  right  to  a  limitation  of  liabil- 
ity. The  case  further  involved  the  nature 
and  amount  of  the  claims  which  were  to  be 
allowed  against  the  fund.  When  the  pro- 
ceedings were  commenced,  all  the  questions 
concerned  in  this  latter  subject  were  referred 
to  a  commissioner,  to  receive  formal  proof 


and  make  report.  Whan  the  commissioner 
reported  the  aggregate  amount  of  the  nlairsn, 
objections  were  filed  on  behalf  of  the  peti- 
tioner. No  action,  however,  was  immediate 
ly  taken  by  the  court  on  these  objections,  but 
the  case  proceeded  as  to  the  right  to  a  limi- 
tation of  liability.  When  that  subject  was 
ready  for  action,  it  was  impossible  to  final- 
ly dispose  of  the  case  as  an  entirety  by  pass- 
ing upon  the  contests  which  had  arisen  con- 
cerning the  claims,  because  no  other  than 
formal  proof  in  regard  thereto  had  been 
made.  Under  these  circumstances  the  court, 
for  the  purpose  of  furthering  the  progress 
of  the  cause,  so  that  a  final  decree  might 
be  reached  with  reasonable  celerity,  passed 
upon  the  questions  which  were  ripe  for  its 
action:  that  is,  whether  the  petitioner  was 
entitled  to  the  limitation  of  liability  and  the 
sum  of  the  pending  freight.  It  also  passed 
upon  the  claims  for  loss  of  life,  because  it 
was  deemed  that  their  generic  character  ren- 
dered It  impossible  to  prove  them  against 
the  fund.  All  questions  concerning  the  other 
claims,  both  as  to  law  and  fact,  were  re- 
mitted for  proof  as  an  essential  prelude  to 
a  final  decree.  Under  these  conditions  the 
case,  we  think,  may  be  likened  to  one  where  h 
a  decree  of  foreclosure  Is  entered*  concern-  ? 
ing  the  sale  of  mortgaged  property,  but 
without  a  determination  as  to  the  amount 
due  by  the  mortgage  debtor;  fn  which  case, 
as  pointed  out  in  Keystone  Manganese  &  Iron 
Co.  t.  Martin,  supra,  referring  to  the  case  of 
Ray  v.  Law,  3  Crancb,  179,  2  L.  ed.  404, 
the  decree  of  foreclosure  would  be  but  inter- 
locutory, and  not  susceptible  of  being  ap- 
pealed from  as  a  final  decree.  Besides,  as 
pointed  out  in  the  McGourkey  Case,  if  the 
court  below  has  treated  a  decree  as  inter- 
locutory, and  there  is  doubt  on  the  subject, 
that  doubt  should  be  resolved  In  favor  of  the 
correctness  of  the  conceptions  of  the  lower 
court.  It  may  not  be  doubted,  on  the  very 
face  of  the  decree  of  1902,  especially  in  view 
of  the  indorsement  made  upon  the  final 
decree  by  Judge  Thomas,  that  it  was  con- 
sidered both  by  Judge  Townsend  and  Judge 
Thomas,  that  the  decree  of  1902  was  merely 
interlocutory.  And  such  was,  undoubtedly, 
the  contemporaneous  view  taken  by  all  the 
parties,  since,  except  by  an  inadvertent  no- 
tice of  appeal  given  by  the  clerk  of  a  proctor 
for  several  claimants,  no  appeal  was  taken 
from  the  decree  of  1902,  while  all  parties 
treated  the  decree  of  1904  as  the  final  de- 
cree, and  appealed  therefrom. 

We  are  thus  brought  to  the  merits  of  the 
case,  and  shall  consider  separately  the  vari- 
ous contentions. 

I.  Was  La  Bourgogne  at  fault  for  the  coL 
iitiont  For  the  reasons  which  caused  the 
circuit  court  of  appeals  to  decline  to  con' 
eider  whether  there  was  fault  on  the  part 


.Google 


of  the  Cromartyshire,  in  put  that  question 
out  of  new.  The  district  court,  miter  a 
careful  review  of  the  evidence,  found  that, 
although  the  navigation  of  lit  Bourgogne 
wm  in  other  respects  faultless,  that  naviga- 
tion was  clearly  negligent,  because  then  was 
a  failure  to  moderate  her  speed  in  the  dense 
fog  which  prevailed  at  the  time  of  the  col- 
lision, which  undue  speed  was  the  sole  cause 
of  the  collision,  it  being  found  that  there  was 
no  fault  on  the  part  of  the  Cromartyshire. 
The  court  found,  after  making  ail  possible 
allowances,  that  the  steamship  must  have 
been  running  at  about  10  knots  mi  hour 
v  when  she  was  *  truck  by  the  Cromartyshire. 
3  While  not  considering  whether  there  was 
"  fault  on  the  part  of  the  Cromarty  a  hi  re,  the 
circuit  court  of  appeals  concurred  in  the 
finding  of  the  district  court  as  to  fault  on 
the  part  of  La  Bourgogne,  because  of  her 
immoderate  speed.  On  this  subject  the  court 
said: 

"A  careful  examination  of  all  the  testi- 
mony produced  here  has  satisfied  us  that, 
although  there  may  have  been  a  reduction, 
■he  was  certainly  not  going  any  slower,  and 
probably  was  going  faster,  than  10  knot*. 
It  is  unnecessary  to  rehearse  the  evidence. 
The  statement  in  the  opinion  below  is  suffi- 
cient indication  of  the  grounds  for  this  con- 
clusion. The  character  and  extent  of  the 
wound  received  by  the  Bourgogne  are  sug- 
gestive of  a  high  speed  on  her  part.  Un- 
doubtedly the  fog  was  exceedingly  dense; 
that  fact  is  uncontradicted;  and  the  steamer 
had  not  'reduced  her  speed  to  such  a  rate 
as  would  enable  her  to  stop  in  time  to  avoid 
collision  after  an  approaching  vessel  came  in 
sight,  provided  such  approaching  vessel 
were  herself  going  at  the  moderate  speed  re- 
quired by  law.'  The  Chattahoochee,  173 
TJ.  S.  640,  43  L.  ed.  801,  10  Sup.  Ct  Rep. 
401.  Wears  emphatically  of  the  opinion  that 
such  a  speed  under  the  circumstances  was 
excessive;  and  since  it  probably  prevented 
an  earlier  foghorn  blast  being  heard  from 
the  Cromartyshire,  it  cannot  be  held  not 
to  have  been  a  proximate  cause  of  the  colli- 
sion."   [Tl  C.  C.  A.  495,  139  Fed.  430.] 

We  may  not  disturb  the  concurrent  find- 
ings of  both  the  courts  below  as  to  the  den- 
sity of  the  foj*  and  the  rate  of  speed  of  the 
steamship  at  the  time  of  the  collision,  unless 
we  are  of  opinion  that  those  findings  were 
so  unwarranted  by  the  evidence  as  clearly 
to  be  erroneous.  The  Carib  Prince  (Wup- 
permann  v.  The  Carib  Prince)  1T0  U.  S. 
858,  42  L.  ed.  1185,  IS  Sup.  Ct,  Rep.  753; 
The  Wildcroft  (W.  J.  HcCahan  Sugar  Ref. 
Co.  v.  The  Wildcroft)  201  U.  8.  387,  80  L. 
«d.  796,  26  Sup.  Ct.  Rep.  467.  As  our  exam- 
ination of  the  record  does  not  enable  us  to 
reach  such  a  conclusion,  we  accept  the  find- 
ings below  as  to  fog  and  speed  for  the  pur- 


pose af  determining  tha  question  of  fault 
of  the  steamship.  That,  upon  the  facto 
found,  both  courts  were  correct  in  holding 
I*  Bourgogne  at  fault,  because  she  was 
moving  at  a  rate  of  speed  prohibited  by  tha 
international  rule  as  interpreted  by  the  de- 
risions of  this  court,  is  too  clear  for  any-* 
thing  but  statement.  This,  in  effect,  U  not*] 
disputed  by  the  petitioner,  sinet*the  conten-  * 
tion  is  not  that  error  was  committed  in 
finding  the  vessel  at  fault  if  the  conceptions 
of  immoderate  speed  prevailing  in  the  courts 
of  the  United  States  be  applicable,  but  that 
the  error  consisted  in  not  applying  the  con- 
ceptions on  the  subject  entertained  by  the 
French  courts,  which,  it  is  urged,  are  less 
rigorous  as  to  what  constitutes  undue  speed 
in  a  fog.     Thus  counsel  say: 

"It  is  not  claimed  by  the  petitioner  that, 
upon  the  facts  so  found,  this  conclusion 
would  be  erroneous,  if  this  qusstlon  be- 
tween the  claimants  and  the  petitioner 
[steamship  company]  is  properly  to  be  de- 
termined by  our  rule  and  by  the  test  which 
our  courts  apply  as  to  what  constitutes 
moderate  speed  in  a  fog," 

From  this  premise  it  is  argued  first,  that, 
as  La  Bourgogne  was  a  French  ship,  and 
as  all  the  claims  arose  exclusively  because 
of  damage  done  to  persons  or  property  on 
board  the  steamship,  the  fault  of  that  vessel 
should  be  tested  by  tha  theory  which  would 
be  applied  in  the  courts  of  France;  and, 
second,  that,  accepting  the  conditions  as  to 
fog  and  the  rate  of  speed  found  by  the 
courts  below,  if  the  international  rule,  aa 
enforced  in  the  French  courts,  be  applied, 
it  would  follow  that  the  rate  of  speed  was 
moderate,  and  therefore  the  steamship  was 
not  at  fault. 

It  was  settled  in  The  Scotland  (National 
Steam  Nav.  Co.  v.  Dyer)  105  U.  8.  24,  20 
L.  ed.  1001,  that  a  foreign  ship  is  entitled 
to  obtain  in  the  courts  of  the  United  States 
the  benefit  of  the  law  for  the  limitation  of 
liability  of  shipowners.  But  it  was  also 
decided  in  the  same  ease  (p.  29)  that,  "if 
a  collision  occurs  on  the  high  seas,  where 
the  law  of  no  particular  state  has  exclusive 
force,  but  all  are  equal,  any  forum  called 
upon  to  settle  the  rights  of  the  parties 
would,  prima  facie,  determine  them  by  its 
own  law,  as  presumptively  expressing  the 
rules  of  justice ;  but,  if  the  contesting  vessels 
belonged  to  the  same  foreign  nation,  the 
court  would  assume  that  they  were  subject 
to  the  law  of  their  nation,  carried  under 
their  common  flag,  and  would  determine  thss 
controversy  accordingly.  If  they  belonged'* 
to  different  nations,  having  •different  laws,* 
since  it  would  be  unjust  to  apply  the  laws 
of  either  to  the  exclusion  of  the  other,  the 
law  of  the  forum — that  is.  the  maritime  law, 
as    received    and    practised   therein — would 
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properly  furniih  the  rule  of  decision.  In 
nil  other  sue*  etch  nation  will  alio  admin- 
ister justice  according  to  It*  own  laws. 
And  it  will  do  this  without  respect  to  per- 
'o  the  stranger  as  well  aa  to  the  citi- 


The  contention  we  are  now  considering 
does  not  appear  to  hare  been  made  below, 
as  among  the  errors  assigned  on  behalf  of 
the  petitioner  in  the  circuit  court  of  appeals 
was  one  to  the  effect  that  the  district  court 
had  erred  in  not  holding  that  the  ship  Cro- 
martyshire was  solely  in  fault  for  the  colli- 
sion,— an  alleged  error  which  could  not  have 
been  baaed  upon  the  contemplation  that  the 
test  was  to  be  that  of  the  French  law  alone. 
Be  this  as  it  may,  however,  we  are  of  the 
opinion  that  we  must  decide  the  case  before 
us  by  the  international  rule  as  interpreted  in 
the  courts  of  the  United  States,  and  not  by 
the  practice  under  that  rule  prevailing  in 
the  French  courts,  if  there  be  a  difference 
between  the  two  countries.  The  petitioner  is 
here  seeking  the  benefits  conferred  by  a 
statute  of  the  United  States,  which  it  could 
not  enjoy  under  the  general  maritime  law. 
Strictly  speaking,  the  application  for  a 
limitation  of  liability  is  in  effect  a  conces- 
sion that  liability  exists,  but,  because  of 
the  absence  of  privity  or  knowledge,  the 
benefits  of  the  statute  should  be  awarded. 
It  is  true  that,  under  the. rules  promulgated 
by  this  court,  the  petitioner  is  accorded  the 
privilege  not  only  of  seeking  the  benefits 
of  the  statute,  but  also  of  contesting  its 
liability  in  any  sum  whatever.  This  docs 
not,  however,  change  the  essential  nature  of 
the  proceeding.  As  the  petitioner  called  the 
various  claimants  into  a  court  of  admiralty 
of  the  United  States,  to  test  whether,  in 
virtue  of  the  laws  of  the  United  States,  it 
should  be  relieved,  in  part,  at  least,  of 
liability  from  the  consequences  of  the  acts 
of  its  agents,  and  as  the  international  rules 
have  the  force  of  a  statute,  we  think  the 
Issues  presented  were  of  such  a  character 
t-  as  to  render  it  essential  that  the  right  to 
7  exemption  should  be'tested  by  the  law  as 
administered  in  the  courts  of  the  United 
States,  and  not  otherwise. 

Z.  The  collision  having  been  caused  by  the 
fault  of  the  servants  of  the  petitioner,  was 
that  fault  committed  with  it*  privity  or 
knowledge? 

As  both  courts  held  that  there  wss  no 
privity  or  knowledge,  and  as  that  question 
primarily  is  one  of  fact,  the  rule  which  we 
have  hitherto  applied  as  to  the  effect  to  be 
given  to  the  concurrent  findings  of  fact 
made  by  two  courts  might  well  be  adequate 
to  dispose  of  this  subject.  But  is  is  elab- 
orately insisted  that  the  cause  before  us  as 
to  this  particular  subject  does  not  come 
within  the  rule,  because  the  courts  below. 


while  reaching  a  like  conclusion,  did  so  on 
different  conceptions.  As,  in  any  event,  the 
duty  would  devolve  upon  us  of  determining 
whether  the  findings  of  the  courts  below 
were  clearly  unsustained  by  the  proof,  and 
as  we  think,  moreover,  it  ia  not  clear  that 
the  courts  below  rested  their  conclusions 
solely  upon  common  findings  of  fact,  we  pro- 
pose, as  briefly  as  may  be,  to  consider  the 
propositions  relied  upon  to  demonstrate  that 
error  was  committed  by  both  courts  iu  de- 
ciding that  there  was  an  absence  of  privity 
or  knowledge.  Before  doing  so,  however,  we 
must  dispose  of  a  contention,  greatly  pressed 
in  argument,  that  whether  there  was  privity 
or  knowledge  is  not  to  be  tested  solely  by 
the  proof,  but  is  to  be  adjudged  against 
the  petitioner  because  of  a  legal  presump- 
tion, asserted  to  arise  from  a  suppression  of 
evidence  alleged  to  have  been  by  it  com- 
mitted. 

Without  amplification,  the  circumstances 
are  these:  Shortly  after  the  inception  of 
the  cause,  at  various  times,  the  testimony 
of  captains  of  several  of  the  steamships  of 
petitioner  was  being  taken  out  of  court.  In 
the  course  of  doing  so  questions  were  ad- 
dressed to  the  witness  or  witnesses  concern- 
ing the  contents  of  a  log  book  or  books  in 
bis  or  their  possession.  These  questions 
the  witnesses  were  instructed  by  the 
counsel  for  the  petitioner  not  to  an- 
swer. The  matter  was  taken  to  the/) 
court,  District  Judge  Brown  presiding,  ami" 
he  ordered  the  questions  "to  be  answered.* 
Some  months  afterwards,  when  one  of  the 
captains  was  being  examined  out  of  court, 
there  was  a  refusal  to  answer  certain  ques- 
tions propounded,  and  the  subject  was  again 
taken  to  the  court  for  determination.  The 
court  said:  "1  think  he  [the  witness]  ought 
to  answer  this  question.     .     .  There  is 

a  direction  for  the  production  of  books, 
and,  in  one  way  or  another,  the  thing  is 
postponed  and  postponed,  and  defeated  and 
defeated,  under  one  argument  and  another 
argument,  so  that  no  progress  is  made. 
.  .  .  I  cannot  understand  your  proceeding 
here.  While  you  are  contumacious,  it  does 
not  make  much  difference  whether  it  is 
your  captain  or  your  company.  If  you  are 
contumacious  I  must  dismiss  the  proceed- 
ing." Upon  the protcstationof  counsel  for  the 
petitioner  that  no  contumacy  was  intended, 
and  that  any  book  ordered  to  be  produced 
which  could  be  found  would  be  forthcoming, 
the  proceedings  before  the  commissioner  were 
resumed.  In  April,  1901,  the  claimants  ap- 
plied for  an  order  directing  the  production 
by  the  petitioner  of  certain  log  books  al- 
leged to  be  in  its  possession.  The  court 
modified  the  request,  and  on  May  15,  1901, 
entered  the  following  order: 

"That  the  petitioner  produce,  on  or  before 
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the  trial  of  this  case,  all  logs  kept  on  board 
the  steamship  La  Bourgogne  during  the 
period  of  two  years  previous  to  the  colli- 
sion in  the  petition  mentioned,  and  also  all 
logs  kept  on  any  other  steamer  of  the  peti- 
tioner running  between  Havre  and  New  York 
for  the  same  time,  of  which  the  same  captain 
who  was  captain  of  the  Bourgogne  at  the 
time  of  the  collision  was  then  master." 

As  we  have  stated,  in  October,  1901,  the 
ease  came  on  for  trial  before  Judge  Town- 
•end.  The  counsel  far  the  claimants  directed 
the  attention  of  the  court  to  the  fact  that 
the  order  for  the  production  of  the  log 
books  had  not  been  complied  with.  There- 
upon the  counsel  for  the  petitioner  declared, 
in  open  court,  that  he  had  transmitted 
the  order  to  the  company  and  had  a  letter 
e  from  it)  stating  that  the  log  books  for  the 
£  period  covered  by  tba  order  had  not  been 
•  preserved  and  could  *aot  be  produced.  Ob- 
jections being  made  to  this  letter,  the  court 
remarked, concerning  It:  "That  is  not  evi- 
dence. The  logs  may  be  lost,  and  then  you 
have  got  to  prove  it.  Yon  have  got  to  put 
somebody  on  the  stand  to  prove  it,  to  testi- 
fy." Subsequently,  during  the  examination 
of  an  official  of  the  petitioner,  a  further 
effort  to  Introduce  the  letter  was  made,  but 
the  court  observed:  "It  is  hearsay.  It  is 
simply  a  letter."  In  the  course  of  the 
proceeding  consequent  upon  the  order  that 
the  further  testimony  be  taken  out  of  court, 
the  letter  was  offered  before  the  commis- 
sioner, and,  subject  to  an  objection,  was 
marked  aa  an  exhibit  No  further  direct 
action  of  the  court  on  the  subject 
thereafter  invoked  by  the  claimants,  and 
neither  the  trial  court  nor  the  circuit  court 
of  appeals  referred  to  the  subject  in  their 
opinions.  Under  these  circumstances  we 
think  the  contention  here  made,  that  it  is 
our  duty  to  decide  the  case,  not  according 
to  the  proof,  but  upon  a  presumption  of 
wrongdoing  and  suppression  of  evidence,  is 
without  merit.  We  say  this  because  we 
are  of  opinion  that  if  the  claimants  deemed 
that  the  letter  explaining  the  rw 
(or  the  nonproduction  of  the  log  books 
not  admissible,  or  that  there  had  been 
tumacious  suppression  of  evidence,  it  was 
clearly  tbeir  duty,  before  or  at  the  hearing, 
to  have  made  an  attempt  to  offer  secondary 
evidence,  or,  in  the  event  of  the  Impossibil- 
ity of  so  doing,  to  have  asked  at  the  hands 
of  the  court  a  dismissal  of  the  proceedings. 
If  such  action  was  appropriate,  or  such 
other  action  for  the  alleged  contumacy  as 
the  case  required,  and,  if  necessary,  have 
saved  an  exception  to  an  adverse  ruling. 

The  fault  on  the  part  of  La  Bour- 
gogne being  established,  it  becomes 
easary,  before  considering  the  cor 
tion  that  there  was  privity  and  knowl- 
edge   obi     the     part    of    4' 


to  develop  the  nature  and  character 
of  the  acta  which  would  constitute  privity 
and  knowledge  within  the  intendment  of 
the  law  relating  to  the  limitation  of  liabil- 
ity of  shipowners. 

The  law  on  the  subject  is  now  embodied 
in  H  4282  to  4287  of  the  Revised  Statutes© 
(U.  B.  Comp.  Stat.  1001,  pp.  2043,  2944). ?» 
Summarily  stated,  the  first  of  these* sec-* 
lions  gives  an  absolute  exemption  to  a 
shipowner  for  losses  sustained  by  fire,  un- 
less the  fire  was  caused  by  the  design  or 
neglect  of  such  owner.  The  2d  section  does 
not  give  an  unlimited  exemption,  since  the 
exemption  which  it  accords  does  not  em- 
brace "the  amount  or  value  of  the  Interest 
of  such  owner  respectively  in  such  vessel 
and  her  freight,  then  pending,"  and  accords 
the  limited  exemption  from  liability  upon 
the  condition  that  the  lose  has  occurred 
"without  the  privity  or  knowledge"  of  the 
owner  or  owners.  The  remaining  sections 
we  need  not  now  consider,  as  they  relate 
to  the  mode  of  apportionment  of  the  loss 
where  there  are  joint  owners,  or  concern 
the  administrative  features  of  the  law. 

These  sections  are  a  substantial  re-enact- 
ment of  the  act  ol  March  3,  18111.  a  Stat. 
at  L.  p.  63S,  chap.  43,  U.  S.  Comp.  Stat 
1901,  p.  2043.  The  purpose  of  the  act  of 
1851,  in  according  to  shipowners  the  right 
to  limit  their  liability  in  whole  or  in  part, 
and  the  meaning  of  that  act,  as  well  as  the 
purpose  and  meaning  of  the  sections  of  the 
Revised  Statutes  embodying  the  provisions 
of  the  act  of  1851,  have  been  often  before 
this  court'  and  have  been  conclusively  ad- 
judicated. Moore  v.  American  Transp.  Co. 
24  How.  1,  10  L.  ed.  074;  Norwich  4  N.  Y. 
Transp.  Co.  v.  Wright,  13  Wall.  104,  20 
L.  ed.  586;  The  Benefactor  (New  York 
4  W.  S.  S.  Co.  v.  Mount)  103  U.  S.  239, 
26  L.  ed.  351;  The  Scotland  (National 
Steam  Nar.  Co.  ▼.  Dyer)  10S  U.  S.  24, 
26  L.  ed.  1001;  The  North  Star  (Reynolds 
v.  Vanderbilt)  100  U.  S.  17,  27  L.  ed.  91, 
1  Sup.  Ct.  Rep.  41;  Providence  4  N.  Y.  S. 
S.  Co.  v.  Hill  Mfg.  Co.  109  U.  S.  878,  27 
L.  ed.  1038,  3  Sup.  Ct  Rep.  379,  617;  The 
City  of  Norwich  (Place  v.  Norwich  4  N.  Y. 
Transp.  Co.)  116  U.  S.  408,  30  L.  ed.  134, 
6  Sup.  Ct  Rep.  1150;  Butler  v.  Boston  4 
8.  S.  S.  Co.  130  U.  6.  527,  32  L.  ed.  1017, 
0  Sup.  Ct  Rep.  012. 

In  Moore  v.  American  Transp.  Co.  Mr. 
Justice  Nelson,  delivering  the  opinion  of  the 
court,  thus  stated  the  purpose  of  the  limi- 
tation of  liability  which  the  act  granted 
(24  How.  39,  10  L.  ed.  081):  "The  act 
was  designed  to  promote  the  building  of 
ships,  and  to  encourage  persons  engaged  in 
the  business  of  navigation,  and  to  place 
that  of  this  country  upon  a  footing  with 
on  the  continent  of  Kurope." 
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In  tha  HiU  Case,  10S  U.  S.  S78,  27  L.  ed. 
1038,  8  Sup.  Ct.  Rep-  370,  «17,  after  sum 
fcffadnf  the  various  provisions  of  the  act 
of  1851,  and  calling  attention  to  the  rule* 
previously  adopted  by  this  court  to  enforce 
„  the  same,  concerning  the  general  purpose 
J!  of  the  act  the  court  said  (p.  588) : 
■  *  "In  these  provisions  of  the  statute  we 
have  sketched,  in  outline,  a  scheme  of  laws 
and  regulations  for  the  benefit  of  the  ship- 
ping interest,  the  value  and  importance  of 
which  to  our  maritime  commerce  can  hardly 
be  estimated.  Nevertheless,  the  practical 
value  of  the  law  will  largely  depend  on  the 
manner  in  which  it  ia  administered.  If 
the  courts  having  the  execution  of  it.  ad- 
minister it  In  a  spirit  of  fairness,  with  the 
view  of  giving  to  shipowners  the  full  bene- 
fit of  the  immunities  intended  to  be  so- 
cured  by  it,  the  encouragement  it  will  afford 
to  commercial  operations  (as  before  stated) 
will  be  of  the  last  importance;  but,  if  it  is 
administered  with  a  tight  and  grudging 
hand,  construing  every  clause  most  unfavor- 
ably against  the  shipowner,  and  allowing 
aa  little  as  possible  to  operate  In  his  favor, 
the  law  will  hardly  be  worth  the  trouble 
of  its  enactment.  Its  value  and  efficiency 
will  also  be  greatly  diminished,  if  not 
tirely  destroyed,  by  allowing  its  administra- 
tion to  be  hampered  and  interfered  with  by 
various  and   conflicting  jurisdictions." 

In  that  case,  briefly,  the  facts  were  these: 
Freight  was  shipped  from  Providence  to 
New  York  by  the  Oceanus,  a  steamer  belong- 
ing to  the  steamship  company.  The  goods 
were  destroyed  by  fire  while  on  board  the 
steamer.  An  action  was  brought  in  a  state 
court  of  Massachusetts  against  the  steam- 
ship company  to  recover  the  value  of  the 
goods  burned,  on  the  ground  of  the  negli- 
gence of  the  company.  In  its  answer  the 
steamship  company  claimed  the  benefit  of 
the  limitation  of  liability  statute,  averring 
that,  if  the  loss  was  occasioned  by  negli- 
gence, the  same  was  without  Its  privity  or 
knowledge.  Pending  this  action  proceedings 
for  limitation  of  liability  were  coi 
by  the  steamship  company  fn  a  district 
court  of  the  United  States.  These  proceed- 
ings were  pleaded  by  an  amendment  to  the 
answer  in  the  state  court.  A  trial  was  com- 
menced, but  the  jury  was  discharged  and 
the  case  was  reserved  to  the  supreme  ju- 
dicial court  of  Massachusetts,  which  held 
that,  If  the  firs  happened  through  the  neg- 
R  ligence  of  the  steamship  company,  it  neces- 
•>  airily  followed  that  it  had  occurred  with 
•  its  privity  or  knowledge,  and,  therefore, 
the  case  was  not  within  the  act  of  Congress 
limiting  thit  liability  of  shipowners.  Sub- 
sequently the  steamship  company  set 
up  the  final  decree  of  the  district 
court      in      the      limitation     of      liability 
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proceedings,  barring  tha  claim  In  ques- 
tion. Thereafter  a  trial  was  had  hi 
the  state  court,  and  there  was  verdict  and 
judgment  against  the  steamship  company, 
and  the  judgment  waa  affirmed  by  the  su- 
preme judicial  court  of  Massachusetts.  This 
court  held  that  the  proceedings  for  a  limi- 
tation of  liability  excluded  the  jurisdiction 
of  the  state  court.  In  determining  the  case 
it  became  necessary  to  decide  whether,  If 
there  was  negligence  of  the  owner  of  a  ves- 
sel in  case  of  fire,  within  the  meaning  of 
the  1st  section  of  the  act  of  1861,  such 
negligence  was  the  necessary  equivalent  of 
privity  and  knowledge  of  the  owner,  aa 
expressed  in  the  3d  section  of  the  act.  It 
held  that  the  two  provisions  were  not 
ily  coterminous,  that  negligence  un- 
der the  1st  section  of  the  act  might  exist 
aa  to  prevent  the  unqualified  limitation 
given  by  that  section,  and  yet  the  owner 
of  the  vessel  be  entitled  to  the  mora  lim- 
exemption  given-  by  the  3d  section, 
which  depended  upon  the  absence  of  privity 
knowledge.  In  other  words,  it  waa  de- 
cided that  although  a  loss  might  have  hap- 
pened by  the  negligence  of  the  owner  of 
the  vessel,  sueh  loss  might  yet  not  have 
been  occasioned  with  the  knowledge  or 
privity  of  such  owner. 

Without  seeking  presently  to  define  tha 
exact  scops  of  the  words  "privity  and  knowl- 
edge," it  is  apparent  from  what  has  been 
said  that  It  has  been  long  since  settled  by 
this  court  that  mere  negligence,  pure  and 
simple,  In  and  of  itself  does  not  necessarily 
establish  the  existence  on  the  part  of  the 
owner  of  a  vessel  of  privity  and  knowledge 
within  the  meaning  of  the  statute.  And 
nothing  to  the  contrary  is  properly  to  be 
deduced  from  the  ease  of  The  Maine  v. 
Williams,  152  TJ.  S.  122,  38  L.  ed.  381,  14 
Sup.  Ct.  Rep.  480,  so  much  relied  upon  in 
argument,  for  that  case  did  not  purport 
in  the  slightest  degree  to  overrule  or  qual- 
ify the  previous  decisions,  and  was  con- 
cerned, not  with  the  meaning  of  the  wordsg 
''privity  and  knowledge,"  but  with  the  rulejj 
o  be  applied  in  determining*  what  const!-* 
tuted  pending  freight  within  the  meaning 
of  the  law  for  the  limitation  of  liability. 
And  this  is  also  true  of  the  English  eases 
which  were  cited  in  the  opinion  in  that  case. 
It  may  be  that  there  are  general  expres- 
sions found  in  some  cases  in  tha  lower  Fed- 
eral courts,  decided  both  before  and  after 
the  Hill  Case,  whieh  lend  color  to  the  aa- 
iption  that  privity  and  knowledge,  aa 
defined  in  the  statute,  is  but  the  equivalent 
of  mere  negligenoe.  Sueh  of  the  cases  re- 
lied upon,  however,  as  were  decided  before 
the  authoritative  interpretation  of  the  stat- 
ute in  the  Hill  Case,  were  necessarily  over- 
ruled by  that  decision,  and  so  far  as  those 
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JMMrt  sfaee  may  be  inconsistent  with  the 
swevious  rulings  of  this  court,  the?  are 
•learly  not  entitled  to  weight. 

We  eome  to  consider  the  various  conten- 
tions pressed  to  sustain  the  proposition 
that  the  fault  of  immoderate  speed  which 
occasioned  the  collision  was  committed  with 
the  privity  and  knowledge  of  the  petitii 

a.  It  is  argued  that  there  was  a  positive 
duty  on  the  part  of  the  petitioner  to  make 
regulation*  directing  that  its  steamers  be 
not  run  at  an  immoderate  rate  of  speed 
in  a  fog,  and,  aa  there  was  a  failure  to  per- 
form this  duty,  privity  and  knowledge  was 
established.  But  both  the  courts  below 
found  the  proposition  of  fact  upon  which 
thii  contention  rests  to  be  without  founda- 
tion, and  we  think  they  were  clearly  right 
In  so  finding. 

As  early  as  December,  1884,  the  company 
made  an  order  ee  follows: 

"Our  board  of  directors,  having  seriously 
in  mind  the  numerous  collisions  which  daily 
occur  at  this  season  in  the  parts  frequent- 
ed by  our  steamers,  we  come  to  beg  you 
to  recall  to  all  our  captains,  individually,  the 
recommendations  which  we  have  always  made 
to  them,  to  use  the  greatest  prudence  in 
their  navigation,  and  to  never  hesitate  in 
oertaindoubtful  cases  to  adopt  the  moetsuit- 
able  measures  to  assure  the  safety  of  their 
steamers,  even  if  a  loes  of  tfme  should  re- 
v  suit  from  so  doing. 

2  "You  will  insist  upon  it  with  them  that, 
■  In  times  of  fogs,*the  most  active  watch  be 
kept  on  board  their  vessels,  and  that  all  the 
prescriptions  indicated  in  the  rule  as  to 
collisions  be  strictly  observed,  as  well  by 
day  as  by  night." 

And  prior  to  1891  the  substance  of  this 
order  was  contained  in  the  permanent  regu- 
lations, which  were  expressed  in  the  rules 
prevailing  in  1691,  as  follows: 

"Article  2S3.  When  the  company's  ves- 
sels are  in  localities  frequented  by  vessels, 
especially  in  foggy  weather  and  during 
the  night,  the  engineer  on  watch  and  the 
necessary  men  for  maneuvering  must  be 
within  reach  of  the  apparatus  for  changing 
the  speed.  The  order  is  given  by  the  officer 
of  the  watch  to  the  engine  room,  and  men- 
tion Is  made  in  the  ship's  log  and  in  that  of 
the  engineer  of  the  hour  at  which  that  or- 
der was  given  and  received." 

"Article  394.  The  company's  vessels  eon- 
form  to  the  international  rules  for  the  pur- 
pose of  preventing  collisions.  A  printed 
eopy  of  said  rule  is  posted  up  in  a  con- 
spicuous place  in  order  that  the  officers 
may  take  notice  of  it. 

"The  prescriptions  of  said  rule,  relative 
to  phonie  signals  to  be  oaueed  to  be  heard 
fat   foggy  weather,  must   be   rigorously  ob- 


served;   besides,  fa  said   elroamstanees,  a 
man  must  be  placed  aloft  on  lookout. 

"Article  395.  In  conformity  with  the 
rules  of  international  regulations,  having  for 
object  the  prevention  of  collisions,  all  ves- 
sels under  steam  which  approach  each  other 
so  that  there  may  be  risk  of  collision,  must 
diminish  their  speed,  or  stop  or  go  back- 
wards, if  necessary.  All  vessels  under  steam 
must,  during  foggy  weather,  preserve  a 
moderate  speed. 

"The  captain,  under  these  circumstances, 
must  diminish  the  speed  of  his  engines,  and, 
in  agreement  with  the  agent  of  postes,  tbe 
captain  must  make  known  by  prodi-verbal 
the  delays  which  such  maneuver  may  have 
occasioned." 

While  it  is  true  that  the  proof  doee  not 
establish  that  the  circular  letter  of  1881 
was  brought  to  the  notice  of  all  the  captains 
who  were  in  the  service  at  the  time  of  thett 
collision,  nevertheless,  tbe  purpose  of  the* 
company  to  secure  *  compliance* with  the* 
law  is  demonstrated  by  the  issuance  of 
the  circular.  The  elaborate  argument  in- 
dulged in  to  establish  that  article  3l)fi, 
which  in  terms  stated  and  commanded  com- 
pliance with  the  international  regulations, 
was  a  subterfuge,  intended  to  enable  the 
captains  to  violate  those  regulations,  rests 
upon  mere  surmise,  and,  we  think,  finds 
no  support  in  the  record.  The  contention 
that  the  rules,  as  promulgated,  were  not 
sufficiently  explicit,  is  also  without  merit. 
The  regulation  in  terms  reiterated  the  in- 
ternational rule,  and  called  for  compliance 
with  its  provisions.  It  could  not,  in  the 
nature  of  things,  have  been  made  more  ex- 
plicit. This  was  aptly  pointed  out  by  Town- 
send,  District  Judge.    Ee  said: 

"It  fs  not  clear  that  any  further  precau- 
tions than  those  eetablished  by  the  orders 
and  regulations,  quoted  above,  would  have 
been  practicable. 

"The  question  of  rate  of  speed  in  a  fog 
is  one  which  cannot  be  determined  by  set 
rules,  but  must  be  left  largely  to  the  dis- 
cretion of  the  officers  of  the  ship.  They  are 
intrusted  with  the  responsibility  of  the  car- 
riage of  mails,  freight,  and  passengers,  at 
the  greatest  speed  which  is  consistent  with 
safety.  Their  own  lives,  as  well  as  those 
"  the  passengers  and  crew,  are  at  stake. 

'The  determination  of  the  question,  there- 
fore, as  to  what  is  to  be  done  In  all  the 
varying  stages  between  a  light  haze  and  a 
dense  fog,  rests  upon  a  great  variety  of  cir- 
cumstances and  conditions,  all  looking  to- 
ward the  question  of  what  is  a  moderate 
rate  of  speed  in  existing  conditions."  [117 
Fed.  870.] 

b.  That  however  full  may  have  been  the 
compliance  by  the  petitioner  with  the  duty 

make  regulations,  it  waa  necessarily  in 
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pilHtj  and  knowledge  with  the  Immoderate 
■peed  which  aimed  the  eoQiekm,  u  It 
knowingly  encouraged  or  tolerated  the  viola- 
tion of  it*  regalations,  because  it  knew  of 
the  constant  habit  an  the  part  of  its  cap- 
tains to  navigate  at  an  immoderate  rate 
of  speed  in  a  fog,  and  did  not  prevent  the 
,  Illegal    practice.      This    involves    primarily 

•  a  question  of  fact,  and  was  adversely  found 

•  against  the  claimants  by  both  the'eourts 
below,  and  from  the  consideration  which  we 
hare  given  to  each  and  all  of  the  arguments 
urged  in  many  farms  of  statement  to  demon- 
strate that  the  findings  made  on  the  subject 
ware  dearly  wrong,  we  are  not  only  not  sat- 
toned  that  such  was  the  ease,  but,  on  the 
contrary,  are  convinced  that  the  findings 
Of  the  courts  below  were  clearly  right  It 
la  insisted,  however,  that  the  record  does 
not  show  that  there  were  findings  on  the 
subject  by  both  the  courts  below.  This  Is 
rested  upon  the  assertion  that  the  sir- 
enit  court  of  appeals  did  net,  in  substance, 
affirmatively  find  on  the  subject,  but  erro- 
neously rested  its  conclusion  solely  upon  a 
presumption  In  favor  of  the  petitioner, 
which  it  deemed  to  be  controlling.  This  Is 
based  upon  an  isolated  passage  In  the  opin- 
ion of  the  circuit  court  of  appeals,  where 
ft  was  said: 

"Upon  the  proof  as  It  stands  we  cannot 

find  that  the  petitioner's  officers  knowingly 

tolerated  or  encouraged  the  running  of  its 

steamers  at  excessive  speed  in  fogs,  or  were 

negligent  in  failing  to  enforce  the  rules; 

certainly  they  used  due  diligence  in  securing 

officers  of  experience  and  ability.  We  con- 
cur in  the  conclusion  that  the  disaster  was 

'done,  occasioned,  or  Incurred  without  the 

privily  or  knowledge  of  the  owners.'"     [71 

C.  C.  A.  4S9,  13&  Fed.  443.] 

But  the  passage  thus  relied  upon  was  pre- 
ceded by  a  reference  to  the  evidence  which 

the  claimants  asserted  tended  to  establish 

that  the  infractions  of  the  moderate-speed 

rule  had  been  so  constant  as  to  bring  home 

knowledge  to  the  petitioner  that  its   rules 

were   being   habitually    violated,    and    by   a 

finding  that  the  proof  was  not  adequate  to 

so    show.      Even,    however,    if    the    passage 

in  the  opinion  sustained  the  inference  sought 

to  be  deduced  from  it,   we  think  no  error 

was   committed,    especially   in   view   of   the 

meaning  of  the  words  "privity  and  knowl- 
edge" as  expounded  by  the  previous  de- 
cisions of  this  court.    The  petitioner  having 

shown  the  promulgation  of  regulations  for 

the  conduct  of  its  business,  which  exacted 

a  compliance  by  the  captains  of  its  vessels 

with  the  international  rules,  we  think  the 
.  burden  of  proving  that  the  rules  were  not 
m  promulgated  in  good  faith  or  that  a  wilful 

•  departure  from*their  requirements  was  in- 
dulged in,   and  was  brought  home  to,  or 


by,  the  petitioner,  was  cant 
upon  the  claimants,  and  thai  the  court  prop- 
erly held  that  that  burden  was  not  ana- 
tained  by  the  evidence. 

And  the  considerations  which  we  have 
stated  also  completely  dispose  of  the  con- 
tention not  referred  to  In  the  opinion  of 
either  of  the  courts  below,  and  apparently 
not  brought  to  the  notice  of  the  trial  court 
or  assigned  as  error  In  the  circuit  court  of 
appeals,  vie,,  that  privity  and  knowledge 
as  to  the  fault  which  caused  the  colli- 
sion was  necessarily  to  be  inferred  from 
the  terms  of  the  contract  for  subsidy,  made 
by  the  petitioner  with  the  French  govern- 
ment. The  contract  In  question  was  exe- 
cuted in  virtue  of  a  statute  authorising  the 
same.  The  French  government  agreed  to 
give  to  the  petitioner  a  gross  annual  sum 
by  way  of  subsidy  for  the  operation  of  a 
weekly  line  "from  Havre  to  New  York;  that 
Is,  fifty-two  voyages,  going  and  returning, 
a  year."  Among  other  things,  in  considera- 
tion of  the  payment  of  the  subsidy,  the 
petitioner  engaged  "to  transport  gratuitous- 
ly  all  the  mails  upon  the  line  from  Havre 
to  New  York,"  and,  "furthermore,  to  trans- 
port gratuitously  all  gold,  silver,  and  copper 
coins  for  the  use  ef  the  state,  and  to  under- 
take the  carrying  of  postal  packages,"  up- 
on conditions  fined  by  law. 

The  contract  was  voluminous  and  minute. 
To  secure  the  use  of  steamers  of  the  stand- 
ard  required  it  exacted  that  no  steamer  al- 
ready built  should  enter  upon  the  service 
until  ft  was  inspected  by  officers  of  the 
French  government,  and  certified  to  be,  in 
all  respects,  completely  up  to  the  standard 
and  thoroughly  equipped  in  every  particu- 
lar, as  required  by  the  French  law;  and 
that  the  steamers  thereafter  to  be  built  for 
the  service  should  come  up  to  the  require- 
ments of  construction  exacted  by  the  con- 
tract, and  should  also,  before  being  permit- 
ted to  enter  the  service,  be  inspected  and 
certified  as  being  properly  constructed  and 
equipped  in  every  respect.  To  maintain 
the  standard  of  efficiency  the  contract  con- 
tained abundant  regulations.  It  established* 
alio  regulations  as  to  the  »»«tmtng  md  op-? 
eration  of  the  steamers,  and  moreover  was 
replete  with  provisions  tending  to  secure 
the  safety  and  comfort  of  passengers  and 
crew.  To  secure  compliance  a  governmental 
commission  was  created,  under  the  super- 
vision of  the  Minister  of  Poets  and  Tele- 
graphs, full  power  being  conferred  upon  the 
commission  thus  created  to  take  cognizaneo 
of  the  operation  of  the  steamers,  to  uramtm 
their  logs  and  other  documents,  and  to  en- 
force in  every  particular  the  performanee 
of  the  contract  requirements.    There  was  a 

on  each  steamer  of  an  agent  of  the  postal 
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department  and  a  design*!  osi  of  authority 
In  respect  to  the  operation*  of  the  Hue  under 
the  contract  to  the  consul  general  of  Franee, 
at  New  York.  The  law  authorizing  the 
contract  also  required  that  the  steamer* 
should,  at  thoir  trial,  develop  a  speed  of 
17%  knots,  with  the  privilege  of  forced 
draught,  wed  should  maintain  nuder  the 
contract  a  mean  annual  speed  "of  at  least 
IS  knota  an  hour  at  the  ordinary  rate 
and  the  requirement  m  to  the  IS  knots  an 
hour  minimum  average  speed  was  expressed 
in  the  contract.  The  payment  of  the  sub- 
sidy was  stipulated  also  in  article  49,  as 
follows: 

"The  payment  of  the  subsidy  shall  he 
dered  at  the  end  of  the  term  by  the  Departe- 
ment  des  Postes  et  des  Telegrsphes  from 
month  to  month  and  by  twelfths,  subject  to 
the  deduction  of  the  sums  retained,  which 
may  haw  been  pronounced  in  the  eases  pro- 
vided in  these  specifications. 

"The  payments  shall  take  plaes  at  Paris 
or  at  Havre,  at  the  option  of  the  contractor." 

The  deductions  referred  to  in  this  provi- 
sion evidently  contemplated  the  system  of 
fines  and  premiums  concerning  speed,  eon' 
tallied  in  article  45  of  the  contract,  as  fol- 
lows: 

"In  the  ease  that  the  mean  annual  speed 

fixed  in  article  20  above  shall  be  exceeded, 

then  shall  be  allowed  to  the  contractor  a 

premium  calculated  at  the  rate  of  12  franca 

a  ton,  gross  gauge,  and  by  the  tenth  of  a 

g  knot  of  increase  of  speed  over  the  required 

2  rate.     If  the  mean  annual  speed  is  not  ob- 

•  talned,  tha 'contractor  shall  be  subject  to  a 

retention  calculated  at  the  rate  of  8  franca 

a  ton,  gross  gauge,  and  by  the  tenth  of  a 

knot  under  the  required  rate. 

"At  the  end  of  each  annual  period,  includ- 
ing an  aggregate  of  fifty  voyages,  going  and 
returning,  there  shall  be  prepared  a  report 
of  the  result  of  each  crossing.  The  total  of 
these  partial  results  shall  establish  the  fig- 
ure of  the  mean  speed  and  consequently  of 
the  premium  which  shall  be  accorded  for 
employing  It  to  the  contractor,  or  sf  the  re- 
tention which  ought  to  be  imposed  upon  him, 
save  an  account  being  kept  in  this  last  case 
of  circumstances  of  vis  major,  duly  authen- 
ticated. 

"In  no  ease  shall  the  amount  of  the  pre- 
mium for  the  year  exeeed  twelve  hundred 
thousand  francs  (1,200,000  fr.).  Art  6  of 
the  law  of  June  84th,  1883. 

"When  one  of  the  steamers  employed  in 
the  service  shall  not  attain  the  mean  speed 
ef  IS  knots  for  ten  consecutive  voyages,  go- 
ing and  returning,  it  shall  be  rejected  as  un- 
it. It  may  be  presented  for  new  trial  after 
modificationa,  or  it  shall  be  replaced  by  a 


delay  of  thirty 
months.'' 

The  contention  is  that,  aa  the  steamships 
were  only  required  to  develop  under  farced 
draught  a  maximum  speed  of  17y,  knots, 
and  yet,  in  operation,  were  obliged  to  main- 
tains mean  average  annual  speed  of  16  knots, 
it  must  have  been  known  that  the  contrast 
could  not  be  performed  unless  the  steamers 
were  run  at  an  immoderate  speed  in  a  fog; 
and  hence  plainly  shows  that  the  petitioner 
must  have  had  privity  or  knowledge  of  the 
habit  of  running  at  an  immoderate  speed. 
Ultimately  considered,  the  proposition  but 
asserts  that  the  contract  on  its  face  mani- 
fested a  clear  purpose  on  the  part  ef  tha 
French  government  and  the  petitioner  to  vio- 
late the  international  rule.  We  think  to 
state  the  contention  is  to  demonstrate  its 
want  of  merit.  It  invites  us,  without  proof, 
to  conjecture  as  to  the  prevalanee  and  dura-  , 
tion  of  the  conditions  of  fog  which  might  be* 
encountered  during  many  ocean  •crossings,* 
and  from  such  surmise  to  decide  not  only 
that  the  petitioner,  but  the  government  of 
France,  entered  into  a  contract  having  for 
its  purpose  the  violation  of  the  international 
rule,  which  it  was  not  only  the  duty,  but, 
as  shown  by  the  contract,  was  the  manifest 
purpose,  of  the  government,  sn  the  one  side, 
to  enforce,  and  of  the  petitioner,  on  the 
other,  to  obey.  It  moreover  asks  us,  without 
proof,  to  assume  that  a  contract  which  was 
evidently  carefully  drawn  to  attain  the  per- 
manency of  the  service  and  secure  the  effi- 
ciency and  safety  of  the  ships  engaged  in 
such  service,  and  of  the  Uvea  and  interests 
of  all  those  who  might  take  passage  on  such 
ships,  was  in  effect  intended  to  accomplish 
a  contrary  and  disastrous  result.  But,  it  is 
argued,  however  conclusive  these  considera- 
tions may  be  as  to  the  purpose  of  the  French 
government  in  making  the  contract,  that 
they  are  without  weight  when  the  privity 
and  knowledge  of  the  petitioner  aa  to  immod- 
erate speed  is  alone  considered.  This  pro- 
ceeds upon  the  assumption  that,  as  the  con- 
tract required  an  average  speed  of  IS  knota, 
and  gave  a  reward  for  exceeding  that  speed, 
and  imposed  a  penalty  for  a  failure  to  main- 
tain it,  therefore  the  petitioner  had  a  direst 
incentive  to  operate  its  steamers  at  an  im- 
moderate speed;  and,  as  the  subsidy  wsa 
earned,  the  petitioner  must  have  known  that 
its  vessels  were  being  operated  in  fogs  in 
violation  of  law.  This,  however,  again  but 
invites  us  into  the  region  of  mere  conjecture. 
Besides,  it  disregards  the  fact  that  the  eon- 
tract  in  terms  exempted  from  the  operation 
of  the  penalty  clause  a  falling  below  the 
average  speed  caused  by  vii  major.  It  more- 
over disregards  the  express  terms  of  the  eon- 
tract,  by  which  complete  governmental  su- 
pervision over  the  operation  of  the  sf 
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was  provided,  and  the  Call  power  to  investi- 
gate document*  and  papers  concerning  every 
crossing,  which  was  reserved  to  the  govern- 
ment officials, — a  power  retained  obviously 
lor  the  purpose  of  securing  not  only  the 
speedy,  but  the  safe,  operation  of  the  steam- 
ers. Besides,  the  contention  presupposes 
„  that  the  incentive  which  the  contract  affo rd- 
2  »d   of  a  comparatively   small    premium,   to 

*  be  earned  in  the 'operation  of  a  half  dozen 
or  more  valuable  steamships,  must,  as  a  mat- 
ter of  legal  presumption,  be  treated  aa  hav- 
ing been  a  sufficient  motive  to  induce  the 
petitioner  to  sanction  conduct  by  its  cap- 
tains, which  not  only  was  in  direct  viola- 
tion of  law,  but  recklessly  endangered  the 
Uvea  and  property  of  those  on  board,  aa  well 
as  hazarded  the  loss  of  the  great  sums  in- 
vented in  the  steamships.  And  these  consid- 
erations also  dispose  of  the  argument  based 
upon  the  fact  that  a  small  part  of  the  pre- 
mium, if  earned,  was  allowed  by  the  com- 
pany to  the  captains  of  its  steamers. 

It  Is  insisted  that,  as  it  was  shown  that  La 
Bourgogne  was  not  fully  equipped  with  the 
lifeboats,  life  rafts,  and  disengaging  appa- 
ratus required  by  tne  laws  of  the  United 
States,  therefore  the  limitation  of  liability 
should  not  have  been  accorded.  We  do  not 
atop  to  consider  the  deduction  drawn  from 
the  premise  of  fact  which  the  proposition  as- 
sumes, because  we  think  that  premise  is  de- 
void of  foundation.  There  can  be  no  ques- 
tion that  La  Bourgogne  was  fully  equipped 
in  every  particular  as  required  by  the  law  of 
France.  By  Bev.  Stat,  f  4488,  U.  8.  Comp. 
Stat  1901,  p.  3066,  made  applicable  to  for- 
eign vessels  by  the  act  of  August  7,  1882 
(chap.  441,  22  Stat,  at  L.  848,  U.  8.  Comp. 
Stat.  1901,  p.  3016),  it  is  required  that— 

"Every  steamer  navigating  the  ocean  . 
,  .  shall  be  provided  with  such  numbers 
of  lifeboats,  floats,  rafts,  life  preservers,  and 
drags  as  will  best  secure  the  safety  of  all 
persons  on  board  such  vessel  in  case  of  disas- 
ter: and  .  .  ,  shall  have  the  lifeboats 
required  by  law  provided  with  suitable  boat- 
disengaging  apparatus,  so  arranged  as  to  al- 
low such  boats  to  be  safely  launched  while 
such  vessels  are  under  speed  or  otherwise, 
and  so  as  to  allow  such  disengaging  appa- 
ratus to  be  operated  by  one  person,  disenga- 
ging both  ends  of  the  boat  simultaneously 
from  the  tackles  by  which  it  may  be  lowered 
to  the  water." 

And  in  the  same  section  it  is  provided 

that  "the  board  of  supervising    inspectors 

shall  flx  and  determine,  by  their  rules  and 

regulations,    the    kind    of    lifeboats,    floats, 

a  rafts,  and  life   preservers,  and  drags   that 

S  a*iall  be  used  on  such  vessels,"  etc. 

*  *By  Rev.  Stat,  I  4489,  it  is  provided  that— 

"The  owner  of  any  such  steamer,  who  neg- 
lects  or  refuses   to  provide  such   lifeboats, 


floats,  raffs,  life  preservers,  drags,  pumps,  or 
appliances  as  are,  under  the  provisions  of  the 
preceding  section,  required  by  the  board  of 
supervising  inspectors,  and  approved  by  the 
Secretary  of  the  Treasury,  shall  be  fined 
one  thousand  dollars." 

Rev.  Stat.  |  440S  (U.  S.  Comp.  Stat  1001, 
p.  3017),  makes  it  the  duty  of  the  supervis- 
ing inspectors  and  the  supervising  inspector 
general  to  meet  once  a  month  as  a  board  and 
to  "establish  all  necessary  regulations  re- 
quired to  carry  out  in  the  most  effective 
manner  the  provisions  of  this  title,  and  such 
regulations,  when  approved  by  the  Secretary 
of  the  Treasury,  shall  have  the  force  of 
law." 

Exercising  the  authority  thus  conferred 
upon  them,  tbe  board  fixed  the  total  capacity 
of  lifeboats  and  life  rafts  on  steamers  navi- 
gating the  ocean  of  the  tonnage  of  Le> 
Bourgogne  at  5,670  cubic  feet.  It  is  not 
questioned  that  la  Bourgogne  was  equipped 
with  lifeboats  and  life  rafts  to  the  capacity 
of  8,000  cubie  feet,  nearly  a  thousand  feet 
more  than  the  regulations  having  the  fores 
and  effect  of  law  required.  Nor  is  it  disput- 
ed that  the  vessel  was  duly  inspected  under 
the  law,  and  received  the  certificate  of  com- 
plete equipment  required  by  the  statute,  and 
was  certified  to  be  entitled  to  carry  1,010 
passengers, — many  more  than  were  on  the 
steamer  at  the  time  she  was  lost.  And,  in- 
deed, the  supervising  inspector  and  assistant 
testified  that  La  Bourgogne  had  complied 
with  all  the  requirements  imposed. 

The  argument  is  that,  although  all  the 
things  just  stated  be  true,  yet,  as  the  stat- 
ute, when  elosely  considered,  required  a 
greater  capacity  of  lifeboats  and  rafts  than 
was  exacted  by  the  regulations,  the  statute, 
and  not  the  regulations,  must  be  considered 
in  determining  the  sufficiency  of  tbe  equip- 
ment. But  we  think  this  is  completely  an* 
swered  by  the  context  of  tbe  statute,  and 
especially  by  f  4405,  which  gives  to  the  regu- 
lations of  the  board  the  effect  of  law.  The 
contention  that  the  section  is  inapplicable  t» 
is  without  merit.  It  proceeds  upon*  tbe  as-  • 
sumption  that  the  act  of  August  7,  1882, 
which  subjected  certain  foreign  steam  vessels 
to  the  requirements  as  to  equipment  and  to 
tbe  inspection  laws  of  the  United  States, 
and  brought  them  under  the  authority  of 
the  board  of  supervising  inspectors,  did  not 
cause  tbe  rules  of  the  board  to  be  law  as 
to  such  foreign  vessels,  although  it  made 
them  law  as  to  every  other  vessel  subject  to 
the  statute. 

As  originally  enacted,  the  first  chapter 
of  title  52  of  the  Revised  Statutes  related 
generally  to  the  subject  of  inspection  of 
steam  vessels.  The  2d  section  (4400)  ex- 
cluded from  the  operation  of  the  title  "ves- 
sels of  other  countries,"   and   therefore  all 
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the  sections  of  that  chapter,  u  well  u  of  the 
following  chapter,  relating  to  the  same  sub- 
ject, had  no  relation  to  such  vessels.  When 
the  amending  act  of  1882  woe  enacted,  its 
initial  words  amended  and  enlarged  |  4400 
by  adding  at  the  end  of  such  section  the  fol- 
lowing words:  "...  And  all  foreign 
private  steam  Teasels  carrying  passengers 
from  any  port  of  the  United  States  to  an; 
other  place  or  country  shall  be  subject  to 
the  provisions  of"  seventeen  enumerated  sec- 
tions. When  the  sections  thus  enumerated 
are  examined,  it  becomes  apparent  that  they 
were  particularly  designated  because  the 
amendment  of  their  context  was  deemed  es- 
pecially appropriate  to  the  fruition  of  the 
general  purpose  of  the  statute,  which  was  to 
bring  foreign  steam  vessels  under  the  sway  of 
the  requirements  of  the  laws  of  the  United 
States  as  to  equipment,  inspection,  etc,  hith- 
erto applicable  only  to  domestic  vessels. 
Because  f  4405,  which  gave  to  the  duly-en- 
acted rules  and  regulations  of  the  board  of 
supervising  inspectors  the  fores  and  effect 
of  law,  was  not  specially  enumerated  in  the 
amendatory  act,  does  not  support  the  propo- 
sition that  it  was  not  Intended  that  the  pro- 
visions of  that  section  should  have  applica- 
tion to  foreign  steam  vessels.  To  so  hold 
would  be  but  to  say  that,  although  the  regu- 
lations were  made  applicable  to  foreign  ves- 
sels, and  the  owners  of  such  vessels  were 
commanded  to  obey  the  same,  yet  such  com- 
«  mand  was  not  made  obligatory,  thus  frus- 
2  tratlng  the  very  purpose  of  the  amendatory 
•  act,  and  "rendering  its  requirements  entirely 
nugatory.  Aside,  however,  from  this  impos- 
sible conclusion,  the  contention  is  wholy  de- 
void of  merit,  because  both  If  4488  and  4488 
were  among  the  sections  especially  enumer- 
ated in  the  amendatory  act  of  1S82.  The 
effect  of  this  was  to  make  beyond  all  perad- 
venture  those  sections  applicable  to  foreign 
steam  vessels,  and,  therefore,  to  subject  the 
owners  of  such  vessels  to  the  duty  of  com- 
plying with  the  rules  and  regulations  made 
by  the  board  of  supervising  inspectors  as  to 
lifeboats  and  other  equipment,  under  the 
pain  of  incurring  the  penalty  provided  by 
the  statute.  And  the  reasons  just  given  dis- 
pose of  tha  contention  concerning  the  boat- 
disengaging  apparatus.  There  is  no  ques- 
tion, as  found  by  both  courts,  that  the  ap- 
paratus in  use  on  La  Bourgogne  was  that 
required  by  the  board,  and  the  officers  of  the 
board  testified  that  the  apparatus  in  use  was 
adopted  In  compliance  with  their  require- 
ments, and  was  the  beat  and  only  apparatus 
suitable  for  the  purpose.  Again,  the  con- 
tention that  the  regulations  of  the  board  are 
inconsistent  with  the  statute,  we  think,  when 
the  statute  is  considered  as  a  whole,  is  with- 
out merit.  Even,  however,  if  it  were  other- 
wise, as  compliance  on  the  part  of  the  petl- 
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tioner  with  the  regulations  adopted  by  the 
board  was  compelled  fay  law,  it  cannot  he 
that  upon  it  was  east  the  duty  of  disobeying 
the  regulation  at  its  peril,  thus,  on  the  one 
hand,  subjecting  it  in  ease  of  noncompliance 
to  the  Infliction  of  penalties,  and,  on  tha 
other  hand,  if  it  fully  complied  with  the  reg- 
ulations, imposing  a  liability  upon  the  as- 
sumed theory  that  there  had  been  a  viola- 
tion of  law. 

3.  Concluding,  as  we  have,  that  the  peti- 
tioner was  entitled  to  the  benefit  of  the  act 
limiting  liability  on  Tnnlrjng  the  surrender 
exacted  by  the  statute,  we  are  brought  to 
consider  the  controversies  as  to  what  consti- 
tuted the  freight  then  pending  within  the 
meaning  of  the  law  for  limitation  of  lia- 
bility. 

Both  courts  below  agreed  that  the  peti- 
tioner was  not  obliged  to  surrender  the  pas- 
senger and  freight  receipts  earned  on  the^ 
sailing  from  Havre  to  New  York,  because™ 
such  receipts  were*not  freight  then  pending* 
within  the  meaning  of  the  statute.  As  II 
4283  and  4284,  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  2943),  are  in  pari  ma- 
teria, the  two  must  be  considered  together, 
and  therefore  the  freight  then  pending,  re- 
ferred to  in  |  4283,  Is  freight  then  pending 
for  "the  same  voyage,"  or  "for  the  voysge," 
as  these  words  are  used  in  8  4284.  The  ves- 
sels of  petitioner  made  trips  from  Havre  to 
New  York  and  from  New  York  to  Havre 
without  any  intermediate  stops.  It  is  clear 
that,  in  common  parlance,  each  of  these  trips 
was  a  separata  voyage.  Undoubtedly  the 
word  "voyage"  may  have  different  meanings 
under  different  circumstances,  depending  on 
the  subject  to  which  it  relates  or  the  context 
of  the  particular  contract  in  which  the  word 
is  employed.  This  is  illustrated  by  the  use 
of  that  word  in  the  subsidy  contract,  where 
the  word  is  used  as  signifying  a  sailing  from 
Havre  to  New  York  and  the  return  trip  to 
Havre.  ButweneednotnowooneernourselvM 
with  what  may  be  the  meaning  of  the  word 
"voyage"  under  all  possible  circumstances, 
or  what  was  its  significance  as  used  in  the 
subsidy  contract,  since  we  are  now  called 
upon  only  to  fix  the  meaning  of  the  word  as 
applicable  to  the  case  before  us  in  virtue  of 
the  sections  of  the  Revised  Statutes  referred 
to.  That  significance  must  be  ascertained 
by  considering  the  context  of  the  sections 
and  the  remedy  which  they  were  intended  to 
afford;  in  other  words,  their  obvious  intent 
and  purpose.  The  intimate  relation  between 
the  provisions  of  the  two  sections,  which 
were  both  in  the  act  of  1851,  was  pointed 
out  in  considering  that  act  in  Norwich  A.  N. 
Y.  Tranap.  Co.  v.  Wright,  13  Wall.  104,  20 
L.  ed.  S8S,  and,  concerning  the  purpose  and 
Intent  of  the  statute.  It  was  observed  in  that 
case  (p.  lll)i 
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TTio  phrase  is  added  'on  the  same  voyage' 
to  confine  the  participation  in  the  apportii 
mcnt  to  the  freighters  of  a  lingle  voyage, 
and  not  to  permit  the  shipowner  to  bring  ' 
to  the  compensation  lowei  sustained  on  prior 
or  other  voyages." 

The  statute  thus  confining  those  who 
entitled  to  participate  in  the  pending  freight 
to  tw  surrendered  to  the  person!  whose  lives 
c  or  property  were  at  risk  in  the  common  ad- 
£  venture  or  voyage,  in  which  the  freight  was 
*  earned,  and  excluding  those 'who  may  have 
suffered  loss  from  a  previous  voyage  or  trip. 
It  follows  that,  as  applied  to  the  case  before 
n»,  the  then  pending  freight  for  the  same 
voyage  embraced  only  the  distinct  sailing 
between  the  definite  termini,  New  York  and 
Havre,  and  therefore  did  not  include  freight 
earned  on  the  previous  sailing  from  Havre 
to  New  York.  This  leads  to  the  conclusion 
that  both  courts  were  right  in  not  requiring 
the  surrender  of  the  freight  earned  in  the 
sailing  from  Havre  to  New  York,  and  re- 
quires us  only  to  consider  whether  the  cir- 
cuit court  of  appeals  was  right  in  reversing 
the  ruling  of  the  trial  court,  to  the  effect 
that  there  was  no  obligation  to  surrender 
the  sums  which  had  been  prepaid  for  freight 
and  passage  on  the  sailing  from  New  York 
to  Havre,  upon  which  the  vessel  was  lost 
Aa  pointed  oat  in  Norwich  ft  N.  Y.  Transp. 
Co.  v.  Wright,  supra,  where  a  vessel  is  lost 
en  a  voyage,  and  thereby  contracts  of  trans- 
portation are  unperformed,  It  may  be  that 
there  will  be  no  freight  earned  and  none  to 
be  surrendered.  But  in  the  case  before  us  it 
is  nnqnestioned  that  the  freight  and  passage 
money  which  was  received  by  the  petitioner 
for  the  voyage  was  paid  to  it  under  absolute 
agreement  that  the  sums  so  paid  were, 
in  any  event,  to  belong  to  the  petitioner, 
Which  were  tantamount  to  stipulations  that, 
although  such  freight  and  passage  moneys 
might  be  only  partially  earned,  the  right  to 
the  whole  amount  was  contractually  com- 
plete. Under  these  circumstances,  in  view 
of  the  decision  In  The  Mainr.  Williams,  1G2 
U.  S.  122,  38  L.  ad.  381,  14  Sup.  Ct.  Rep. 
488,  holding  that  the  duty  to  surrender 
pending  freight  to  entitle  to  a  limitation  of 
liability  must  be  liberally  construed  against 
He  shipowner,  we  are  of  opinion  that  the 
circuit  court  of  appeals  was  right  in  holding 
that  the  petitioner  was  under  the  obligation 
to  surrender  the  soma  in  question.  Sea  O'- 
Brien v.  Miller,  188  U.  8.  287,  303,  42  L.  ed. 
469,  475,  18  Sup.  Ct  Rep.  140;  Pacific  Coast 
Co.  v.  Reynolds,  62  C.  C.  A.  487,  114  Fed. 
877. 

And  the  reasoning  just  stated  disposes  of 
the  contention,  as  to  whioh  both  courts  de- 
sided  adversely,  that  there  was  a  dnty  to 
surrender  as  pending  freight  one  fifty-second 
part   of   the    annual   subsidy   paid   by   the 


French  government, covering  the  period  of  ths. 
voyage  during  which  I*  Bourgogne  was  lost*  J 
•since  if  one  fifty-second  part  under  the  con-* 
tract  embraced  the  round  trip  from  Havre 
to  New  York  and  back,  only  one  half  of  that 
sum,  at  the  best,  would  be  applicable  on  ac- 
count of  the  voyage  or  trip  from  New  York 
to  Havre.  But  both  the  courts  below  were 
right,  we  think,  in  deciding  that,  in  view  of 
the  nature  and  character  of  the  contract  of 
subsidy  and  the  state  of  the  proof,  no  part 
of  the  gross  sum  paid  as  subsidy  for  the  year 
could  be  properly  treated  as  freight  earned 
and  then  pending  for  the  voyage  in  which 
the  vessel  was  lost  We  say,  In  view  of  the  na- 
ture and  character  of  the  contract;  because, 
when  all  the  obligations  imposed  by  that 
instrument  are  considered,  and  the  power 
with  which  it  endowed  the  French  govern- 
ment as  to  deductions  for  fines  and  penalties 
is  borne  in  mind,  we  think  it  cannot  right- 
fully be  said  that  a  particular  portion  of 
the  annual  subsidy  was  so  dedicated  to  a 
particular  trip  as  to  cause  any  portion  of 
the  subsidy  to  become  freight  earned  for  that 
trip,  and  pending  within  the  meaning  of  the 
statute.  The  provision  aa  to  the  fifty-two 
voyages  was,  in  a  measure,  distributive  of 
the  total  annual  payment.  But,  when  the 
whole  contract  ie  taken  into  view,  we  think 
the  annual  subsidy  was  substantially  indivis- 
ible, and  the  solidarity  begotten  by  the  terms 
of  art  45  of  the  contract  between  all  the 
voyages,  and  the  gross  amount  of  the  sub- 
sidy, excludes  the  conception  that  the  re- 
sult of  one  trip  may  be  isolated  and  treated 
as  pending  freight  for  that  voyage.  We  have 
said,  also,  in  view  of  the  nature  of  the  proof, 
because  the  evidence  was  merely  that  a  cer- 
tain sum  was  paid  for  the  year,  which  was 
less  than  the  maximum  amount  of  the  an- 
nual subsidy  fixed  by  the  contract,  and  no 
means  is  afforded  for  determining  whether 
any  deduction  was  made  on  account  of  the 
failure  of  Le>  Bourgogne  to  complete  the  last 
voyage,  or  whether  such  proportionate 
amount  was  earned  by  the  substitution  of 
another  vessel. 

4.  The  action  of  the  courts  below  concern- 


We  first  dispose  of  the  claims  based  upon™ 
loss  of  lifs  which 'the  trial  court  disallowed,* 
and  which  the  circuit  court  of  appeals  held 
were  entitled  to  be  proved  against  the  fund. 

It  was  settled  in  The  Harrisburg  (The 
Harrisbnrg  v.  Richards)  110  U.  S.  199,  80 
L.  ed.  358,  7  Sup.  Ct  Rep.  140,  that  no  dam- 
ages can  be  recovered  in  admiralty  for  the 
death  of  a  human  being  on  the  high  seas, 
or  on  the  waters  navigable  from  the  seas, 
caused  by  negligence,  In  the  absence  of  an 
act  of  Congress  or  a  statute  of  a  state,  giving 
the  right  of  action   therefor.     As  said   in 


.Google 


U  BOPRHMK  COUBT  REPORTER. 


Oai.1 


Butlsr  t.  Barton  ft  B.  B.  S.  Co.  130  U.  B. 
US,  82  L.  ed.  1023,  9  Bap.  CL  Rep.  612,  the 

maritime  law  of  this  country,  at  least,  gives 
no  such  right  But  In  The  Hamilton  (Old 
Dominion  S.  B.  Co.  v.  Gilmore]  207  U.  S. 
398,  ante,  133,  28  Sup.  Ct.  Rep.  133,  it  was 
also  settled  that  where  the  law  of  a  state  to 
which  a  vessel  belonged — in  other  words,  the 
law  of  the  domicil  or  flag — gives  a  right  of 
action  for  wrongful  death  if  such  death  oc- 
curred on  the  high  seas  on  board  of  the  ves- 
sel, the  right  of  action  given  by  the  law  of 
the  domicil  or  flag  will  be  enforced  in  an  ad- 
miralty court  of  the  United  States  as  a 
claim  against  the  fund  arising  in  a  proceed- 
ing to  limit  liability.  As  La  Bourgogne  was 
a  French  vessel,  the  question  is,  therefore, 
Did  the  law  of  France  give  a  right  of  action 
for  wrongful  death  caused  by  the  collision 
In  question  t 

Article  1382  of  the  Napoleon  Code  provides 
as  follows:  "Every  act  whatever  of  man, 
that  causes  damage  to  another,  obliges  him 
by  whoBe  fault  it  happened  to  repair,  it." 
The  text  of  this  article  is  found  in  article 
2294  of  the  Louisiana  Code,  and  in  sub- 
stantially the  same  form  was  found  in  the 
Spanish  law.  Hubgh  v.  New  Orleans  ft  C. 
R.  Co.  8  La.  Ann.  496,  54  Am.  Dec.  60S. 
While,  as  lucidly  ebown  by  Chief  Justice 
Euatin,  fn  delivering  the  opinion  In  the  case 
just  cited,  the  provision  in  question  did  not, 
under  the  law  of  Spain  or  Louisiana,  In 
the  absence  of  express  statute  to  that  effect, 
confer  a  right  of  action  for  a  wrongful 
death,  It  may  not  be  doubted  that  In  France, 
as  also  pointed  out  in  the  same  case,  such 
right  of  action  has  been  constantly  recog- 
nized and  enforced  from  the  date  of  the  en- 
actment of  the  Code  Napoleon.  See  the  de- 
cisions of  the  French  courts,  collected  under 
article  1382  of  the  Code  Napoleon,  in  the 
8  Fuzier-Herman  annotated  edition  of  that 
■  coda,  Paria,'1896,  vol.  3,  page  766,  No.  688 
et  seq.  Indeed,  under  the  settled  interpre- 
tation of  the  article  of  the  Code  Napoleon, 
the  right  to  recovery  for  wrongful  death  Is 
not  dependent  upon  heirship  or  other  rela- 
tionship by  consanguinity  or  affinity,  but 
upon  the  ability  to  prove  the  existence  of 
damage  to  the  claimant,  arising  from  wrong- 
ful death.  The  doctrine  is  thus  stated: 
The  action  brought  to  repair  the  damage 
caused  by  an  accident,  especially  by  an  acci- 
dent which  has  been  followed  by  death,  may 
be  brought,  not  only  by  the  heir  of  the  vic- 
tim, but  also  by  anyone,  whether  heir  or  not, 
who  has  been  directly  injured  by  the  conse- 
quences of  the  accident."  See  decisions  col- 
lected under  No.  688,  and  the  immediately 
following  paragraphs  In  the  Annotated  Code, 
just  previously  cited.    Indeed,  in  controver- 


sies in  the  French  courts  concerning  injuries 
asserted  to  have  been  suffered  by  loss  of 
life  caused  by  the  sinking  of  La  Bourgogne, 
the  right  to  recover  for  loss  by  death  waa 
impliedly  conceded  to  exist,  although  relief 
was  denied  in  the  particular  cases,  on  the 
ground  that  the  steamer  was  not,  under  the 
proof,  at  fault  for  the  collision. 

Such  being  the  law  of  France,  it  follow*, 
under  the  doctrine  of  The  Hamilton  Case, 
the  circuit  court  of  appeals  rightly  held  the 
claims  for  loss  of  life  to  be  provable  against 
the  fund  created  in  the  limited  liability  pro- 
ceeding, unless  it  be  that  some  exception 
takes  the  case  out  of  the  general  rule.  It  la 
insisted  that  such  an  exception  obtains,  even 
although  the  French  law  allows  recovery 
upon  claims  of  that  nature,  because,  under 
the  facts  found  as  to  the  speed  of  La  Bour- 
gogne, the  vessel  would  not  have  been  held 
by  the  French  courts  to  have  been  negligent, 
and  therefore  no  recovery  could  have  been 
had  in  France.  But  it  is  not  denied  that  the 
international  rule  governs  in  the  French 
courts,  and  hence  the  same  legal  duty  as 
to  moderate  speed  In  a  fog  is  exacted  by  law 
in  both  this  country  and  France.  The  prop- 
osition then  is  this:  That  the  right  of  na- 
tion allowed  by  the  French  law  may  not, 
for  the  purposes  of  the  limitation  of  liabil- 
ity, be  allowed  by  the  courts  of  the  United  0 
States,  unless  such  courts  abdicate  their* 
functions  by* declining  to  draw  their  own  in-  * 
ferences  from  the  proof  as  to  negligence, 
and,  to  the  contrary,  make  such  inference* 
as  they  assume  would  be  drawn  by  a 
French  court  if  the  proof  was  before  such 
court  The  duty  to  enforce  the  cause  of 
action  given  by  the  French  law  does  not 
carry  with  it  the  obligation  to  disregard  the 
proof  by  declining  to  give  it  that  effect  to 
which  it  is  entitled  under  the  liw  as  admin- 
istered in  the  courts  of  the  United  States. 
Moreover,  as  we  have  said  previously,  a*  the 
petitioner  is  here  an  actor,  seeking  to  avail 
of  the  benefits  of  a  statute  of  the  United 
States,  it  becomes  the  duty  of  the  courts  of 
the  United  States  to  determine  the  question 
of  fault  by  the  international  rule  a*  they 
interpret  it.  And,  in  the  nature  of  things,  it 
cannot  be  that  the  vessel  which  seeks  the 
benefit  of  the  law  of  the  United  States  can 
be  held  to  be  in  fault  and  not  in  fault  con- 
cerning the  same  act  or  acta. 

The  conclusions  hitherto  expressed  as  to 
the  want  of  privity  and  knowledge,  and  the 
adequacy  of  the  equipment  of  the  steamship, 
dispose  of  the  contention  that  the  claim  of 
the  S.  S.  White  Dental  Company  was  erro- 
neously disallowed.  The  contentions  made  to 
establish  that  error  was  committed  by  both 
courts  In  allowing  the  other  claims  rest  ul- 
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timately  upon  men  question!  of  net,  mod 
are  therefore  without  merit,  since  we 
not,  in  any  event,  say  that  the  proof  clearly 
allows  error.  But,  passing  this,  m  there  is 
contest  between  the  claimants,  and  the  sum 
of  the  claims  enormously  exceeds  the  fund 
for  distribution,  we  do  not  think  the  peti 
turner's  interest  is  such  as  to  require  an  in 
vestigstion  of  the  sufficiency  of  the  reason 
which  caused  the  courts  below  to  allow  the 
claims.  Finally,  we  consider  the  proposition 
that  it  was  error  to  have  allowed  the  limi- 
tation of  liability,  because  the  petitioner  had 
not  actually  paid  over  to  the  trustee  the 
amount  of  the  pending  freight.  But  there 
was  an  honest  controversy  whether  there 
was  any  pending  freight  to  be  surrendered. 
The  trial  court,  when  its  attention  was  called 
to  the  failure  to  surrender  any  sum  as  pend- 
M  ing  freight,  refused  to  direct  such  surrender, 
»  and  reserved  the  subject  for  future  action. 
■  The  final  decree" which  that  court  made  held 
there  was  no  pending  freight,  and  therefore 
nothing  to  be  surrendered.  While  the  cir- 
cuit court  of  appeals  differed  with  the  trial 
court  as  to  one  item, — the  freight  from  New 
York  to  Havre, — we  do  not  think  that  court 
was  required,  as  a  condition  for  affirming  the 
grant  of  limitation  of  liability,  to  exact 
the  payment  of  the  disputed  money  Into 
oourt,  or  the  giving  of  bond  therefor,  until 
the  possibility  of  the  review  of  its  action  was 
at  an  end.  Of  course,  where,  in  proceedings 
for  limitation  of  liability,  the  petitioner  con- 
tumaciously refuses  to  put  the  court  in  ac- 
tual or  constructive  possession  of  the  fund 
to  be  distributed,  relief  might  properly  be 
withheld  and  the  petition  for  limitation  of 
liability  be  dismissed,  But  where,  as  here, 
a  bona  fide  controversy  existed  aa  to  whether 
particular  moneys  were  or  were  not  pending 
freight,  and  there  also  existed  no  questi 
aa  to  the  solvency  of  the  petitioner,  the  court 
did  not  err  in  declining  to  impose  conditions 
upon  the  granting  of  relief  tantamount  to 
an  assumption  that  the  claim  of  the  peti- 
tioner was  untenable,  in  advance  of  a  final 
determination  of  the  disputed  issue.  We 
have  confined  the  foregoing  opinion  to  those 
general  propositions  which  we  deem  essential 
to  dispose  of  the  case.  We  have  hence  re- 
frained from  expressly  noticing  many  minor 
points  pressed  in  the  voluminous  argument 
submitted  at  bar.  Because  we  have  so  done, 
we  have  not  overlooked,  but  have  considered 
them  all;  indeed,  have  disposed  of  them  all; 
as  the  reasons  we  have  given,  when  ultimate- 
ly considered,  conclude  every  contention 
mads.  As  neither  party  has  prevailed  in 
this  court,  each  must  pay  hi*  own  costs  in 
this  court. 
Affirmed. 


1.  Evidence  is  admissible  on  behalf  of  the 
third  locator  of  a  lode  mining  claim  which 
tends  to  establish  the  existence  of  a  valid 
and  subsisting  location  prior  to  the  location 
which  sneb  third  locator  is  adversing. 
Mines  —  conflicting  lode  locations  —  ef- 
fect of  abandonment  of  senior  loca- 
tion. 

2.  Ground  embraced  in  a  mining  location 
may  become  a  part  of  the  public  domain  so 
M  to  be  subject  to  another  location  before 
the  expiration  of  the  statutory  period  for 
performing  annual  labor  if,  at  the  time 
when  the  second  location  is  made,  there  baa 
been  an  actual  abandonment  of  the  claim  by 
the  first  locator.  • 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  for  Summit  County,  in  that  state, 
in  favor  of  defendant  in  a  suit  in  support 
of  an  adverse  mining  claim.    Reversed. 

See  same  case  below,  SI  Utah,  1G5.  80 
Pac.  1077. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  C.  Dey  and  A.  L.  Hop- 
paugh  for  plaintiff  in  error. 

Messrs.  Wilson  I.  Snyder,  Bismarck 
Snyder,  and  George  Sutherland  for  defend- 


In  the  month  of  February,   1905,  James 
Farrell,  plaintiff  in  error,  as  owner  of  the 
Cliff  lode  mining  claim,  situated  in  the  Uin- 
tah mining  district,  Summit  county,  Utah, 
made  application  in  the  United  States  land 
office  at  Salt  Lake  City  for  a  patent,  and 
published  the  notice  required  by  law.    The 
defendant  in  error,  as  the  administrator  of 
the  estate  of  John  G.  Rhodin,  filed  an  ad- 
verse  claim    based    upon   the    location    by_ 
Rhodin  of  the  ground   as  the  Divide   lode* 
mining     claim.  *  Thereafter,     pursuant     to? 
Rev.  Stat.  |  2326,  U.  S.  Comp.  Stat  1001, 
I,  this  action  was  brought  in  a  oourt 
of  the  state  of  Utah  by  the  administrator 
of  Rhodin,  in  support  of  said  adverse  claim. 
In  the  complaint  filed  by  the  administra- 
tor the  right  of  Rhodin  to  tbe  Divide  wan 
Tted   to   have   been   initiated  by   a   lo- 
in paint,  see  Cent  nit.  toL  M,  nines 
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cation  duly  made  on  January  2,  IMS.  Far- 
i«ll  in  hU  answer  asserted  a  paramount 
right  hy  reason  of  his  ownership  of  the 
Cliff  claim,  averring  that  It  had  been  In- 
itiated by  a  location  made  on  August  1, 
1901,  seventeen  months  prior  to  the  loca- 
tion of  the  Divide  by  Rhodin.  To  the  af- 
firmative matter  pleaded  in  the  answer  of 
Farrell  a  general  denial  was  interposed,  and 
it  was  also  averred  as  follows:  Plaintiff 
"alleges  that  at  the  time  and  date  of  the 
attempted  location  of  the  said  Cliff  patented 
mining  claim  the  ground  therein  contained 
was  not  any  part  of  the  open  and  un- 
claimed mineral  land  of  the  United  States, 
but,  on  the  contrary,  the  whole  thereof, 
Including  the  point  and  place  of  discovery 
of  said  alleged  Cliff  mining  claim,  was  then 
embraced  and  included  and  contained  in  a 
Talid  and  subsisting  mining  claim,  called 
the  South  Mountain,  then  and  there  the 
property  and  in  the  possession  of  the  pred- 
ecessors of  this  plaintiff's  intestate;  and 
for  the  reason  that  the  discovery  of  said 
alleged  Cliff  mining  claim  was  not  placed 
upon  unoccupied  and  unclaimed  land  of  the 
United  States,  the  alleged  location  based 
thereon  became  absolutely  void." 

The  case  was  tried  by  the  court,  and  it 
was  specifically  found  that  the  Cliff,  the  Di- 
vide, and  the  South  Mountain  claims,  as 
located,  covered  substantially  the  same 
ground,  and  that  the  place  of  discovery  of 
the  Cliff  was  within  the  boundaries  of  the 
alleged  South  Mountain  mining  claim.  It 
was  further  specifically  found  by  the  court 
that,  upon  the  trial  of  the  action,  "plain- 
tiff offered  evidence  (subject  to  the  objec- 
tion of  the  defendant  that  the  same  was  in- 
competent, immaterial,  and  irrelevant,  and 
that  no  adverse  claim  was  filed  on  behalf  of 
the  South  Mountain  lode  mining  claim) 
tending  to  show  that,  during  the  month  of 
$  August,  1900,  the  ground  in  controversy 
7  heroin  was"  located  by  W.  I.  Snyder  and 
Thomas  Roscamp,  respectively,  citizens  of 
the  United  States,  under  the  name  of  the 
South  Mountain  lode  mining  claim.  That 
a  discovery  of  a  vein  was  made  and  notice 
of  location  posted,  and  the  boundaries  of 
said  claim  marked  so  that  the  same  could 
readily  be  traced,  and  that  said  notice  was 
in  due  form,  and  was  duly  recorded  in  the 
office  of  the  county  recorder  of  Summit 
county,  state  of  Utah.  That  no  work  was 
ever  done  upon  said  South  Mountain  claim, 
and  that  said  South  Mountain  claim  lapsed 
and  became  forfeited  for  want  of  work  done 
thereon,  on  December  SI,  1001.  That  no 
adverse  claim  was  filed  on  behalf  of  said 
South  Mountain  lode  against  the  applica- 
tion for  patent  for  said  Cliff  lode  mining 
claim.  That  on  or  about  the  13th  day  of 
October,   1902,   said   Snyder  and  Roeeamp 


made  a  deed  purporting  to  convey  said  al- 
leged South  Mountain  lode  mining  claim 
to  said  John  G.  Rhodin." 

When  it  decided  the  ease,  the  court  found 
that  Farrell  initiated  his  ownership  of  the 
Cliff  claim  on  August  1,  1901,  and  per- 
formed all  the  acts  required  by  law  in  ad- 
dition to  the  annual  labor  required  by  stat- 
ute, and  that  Rhodin  initiated  on  January 
2,  1903,  his  Divide  claim.  The  court  de- 
cided in  favor  of  tbe  defendant  Farrell,  and 
entered  a  decree  adjudging  that  he  was  the 
owner,  in  possession  of  the  premises  in  con- 
troversy, and  entitled  to  the  possession, 
except  as  against  the  paramount  title  of 
the  United  States.  The  court  treated  tho 
proof  offered  on  behalf  of  the  plaintiff  as 
to  the  location  of  the  South  Mountain 
claim  for  the  same  ground  embraced  in  the 
Cliff,  made  a  year  prior  to  the  location  of 
the  latter  claim,  as  immaterial  and  irrele- 
vant. Plaintiff  duly  excepted  and  appealed  to 
tbe  supreme  court  of  the  state.  The  court,  in 
disposing  of  the  appeal,  considered  solely 
what  it  termed  the  "decisive  question"  pre- 
sented by  the  record,  vie.,  "whether  the  ap- 
pellant, as  owner  of  the  Divide  claim,  who, 
as  such,  advened  the  application  for  pat- 
ent, is  in  position  to  show  and  assert  that, 
at  the  time  of  the  location  of  the  Cliffy 
claim,  the  ground  located  was  covered  byj 
the  South  Mountain,  a  then*  valid  and  sub-* 
sisting  claim;  that  the  discovery  point  of 
tbe  Cliff  was  within  the  boundaries  of  the 
South  Mountain;  and  that,  therefore,  the 
locator  of  the  Cliff  did  not  discover  a  vein 
or  lode  on,  or  make  a  valid  location  of, 
unappropriated  and  unoccupied  mineral 
lands  of  the  United  States,  and  because 
thereof  his  location  is  and  was  void,  not 
only  against  the  locators  of  the  South 
Mountain,  but  all  the  world."  In  deciding 
this  question  the  court  deemed  that  it  was 
called  upon  to  consider  and  apply  the  rul- 
ing in  Lavagnino  v.  Uhlig,  198  U.  S.  443, 
49  L.  ed.  HIS,  25  Sup.  Ct.  Rep.  710.  Do- 
ing so  it  was  recognised  that  tbe  reasoning 
in  the  opinion  in  that  ease  was  broad  enough 
to  maintain  where,  on  an  adverse  claim, 
the  first  or  senior  locator  did  not  appear 
to  oppose  the  application  for  a  patent  made 
by  a  second  locator,  whose  rights  in  the 
same  ground  had  been  initiated  prior  to  the 
forfeiture  of  the  senior  location,  for  failure 
to  perform  the  annual  labor  required  by  the 
statute,  a  third  locator  could  not  be  heard 
to  complain  that  the  second  locator  had  in- 
itiated his  claim  upon  mining  ground  which 
was  not  at  the  time  open  to  location.  While 
thns  conceding,  the  count  considered  that 
the  reasoning  In  question  ought  to  be  re- 
stricted, because  not  to  do  no  would  esuae 
Lavagnino  v.  Uhlig  to  be  In  conflict  with 
eases  decided  prior  to  the  decision  n  than 
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mm,  and,  mnwnr,  would  establish  a  rule 
111  conflict  with  the  practice  which  had  long 
prevailed  in  the  mining  districts,  and  would 
therefore  create  great  confusion  and  un- 
certainty in  respect  to  mining  claims,  and 
unsettle  rights  of  property  of  great  value. 
Toe  court  did  not  at  all  doubt  that  La- 
vagnino  v.  Uhlig  had  been  correctly  decided 
in  view  of  the  issue*  in  that  case;  but,  for 
the  reasons  which  we  have  just  stated,  it 
held  that  the  ruling  in  Lavagnino  v.  Uhlig 
must  be  considered  as  narrowed,  N  M  to 
apply  only  to  a  case  where  the  second  lo- 
cation did  not  embrace  the  discovery  point 
of  the  first,  but  was  a  men  overlap.  Thui 
applying  the  ruling  in  Lavagnino  v.  Uhlig, 
the  court  held  that,  as  the  location  by  Far- 
rell  of  the  Cliff  claim  was  made  upon  sub- 

Sstantially  the  same  ground  embraced  by  the 
_  South  Mountain,  and  the  statutory  period 
*  for  the  forfeiture  of  the  South 'Mountain 
claim  bad  not  expired,  the  Cliff  claim  was 
not  located  on  ground  subject  to  location, 
and  was  void;  that,  as  the  Divide  had  been 
located  or  relocated  after  the  lapsing  of  the 
South  Mountain  claim,  the  Divide  claim  was 
located  on  land  subject  to  be  appropriated, 
and  was  therefore  paramount  to  the  second 
or  larrell  location.  The  judgment  of  the 
Mai  court  wss  therefore  reversed  and  a 
decree  was  made  in  favor  of  the  administra- 
tor of  Rhodin.  Si  Utah,  165,  80  Pnc 
1077.    Farrell  thereupon  sued  out  this  writ 

In  the  argument  at  bar  our  attention  has 
been  directed  to  several  decisions  of  the 
highest  courts  in  some  of  the  mining  states 
or  in  territories  of  the  United  States 
where  mining  prevails, — Nash  v.  McNamara 
(Nev.|  S3  Pac  406,  and  eases  cited,— 
which,  in  considering  the  reasoning  of  La- 
vngnino  v.  Uhlig,  also  attributed  to  that 
reasoning,  broadly  construed,  the  serious 
and  unfavorable  consequences  on  rights 
property  suggested  by  the  court  below  in 
opinion.  It  may  not  be  doubted,  unless  the 
reasoning  In  the  Laragnino  Case  is  to  be 
restricted  or  qualified,  that  the  grounds  up- 
on which  the  court  below  rested  its  conclu- 
sions were  erroneous.  Not  doubting  at  all 
the  correctness  of  the  decision  in  the  Isv- 
Tagnlno  Case,  especially  in  view  of  the  issue 
as  to  long  possession  and  the  operation  of 
the  bar  of  the  statute  of  the  state  of 
Utah,  which  was  applied  by  the  court  below 
In  that  case,  and  whose  judgment  was  af- 
firmed, we  do  not  pause  to  particularly  re- 
examine the  reasoning  expressed  In  the  opin- 
ion in  Lavagntno  v.  Uhlig  as  an  original 
proposition.  We  say  tills,  because,  whatever 
may  be  the  inherent  cogency  of  that  reason- 
ing, in  view  of  the  experience  of  the  courts 
referred  to  concerning  the  practice  which  it 
was  declared  had  prevailed,  in  reliance  up- 


on what  was  deemed  to  be  the  result  of 
previous  decisions  of  this  court,  and  the  ef- 
fect on  vested  rights  which  it  was  said 
would  arise  from  a  change  of  such  practice, 
and  taking  Into  view  the  prior  decisions  re- 
ferred to,  especially  Belk  v.  Meagher,  104 
U.  S.  279,  26  L.  ad.  T3S,  as  also  the  more 
recent  case  of  Brown  v.  Qurney,  201  U.  8. 
184,  60  L.  ed.  717,  26  Sup.  Ct  Rep.  fiOO,,. 
we  think  the  opinion  in  the  Lavagnino  Case* 
should  be  qualified'so  as  not  to  exclude  the* 
right  of  a  subsequent  locator  on  an  adverse 
claim  to  test  the  lawfulness  of  a  prior  lo- 
cation of  the  same  mining  ground  upon  the 
contention  that,  at  the  time  such  prior  lo- 
cation was  made,  the  ground  embraced 
therein  was  covered  by  a  vulW  and  sub- 
sisting mining  claim.  It  Is  to  be  observed 
that  this  qualification  but  permits  a  third 
locator  to  offer  proof  tending  to  establish 
the  existence  of  a  valid  and  subsisting  lo- 
cation anterior  to  that  of  the  location  which 
is  being  adversed.  It  does  not,  therefore,  in- 
clude the  conception  that  the  mere  fact  that 
a  senior  location  bad  been  made,  and  that 
the  statutory  period  for  performing  the  an- 
nual labor  had  not  expired  when  the  second 
location  was  made,  would  conclusively  es- 
tablish that  the  location  was  a  valid  and 
subsisting  location,  preventing  the  initia- 
tion of  rights  in  the  ground  by  another 
claimant,  If,  at  the  time  of  suoh  second  lo- 
cation, there  had  been  an  actual  abandon- 
ment of  the  original  senior  location.  We 
say  this  because — taking  into  view  Belk  v. 
Meagher,  Lavagnino  v.  Uhlig,  and  Brown  v. 
Gurney — we  are  of  the  opinion,  and  so  hold, 
that  ground  embraced  in  a  mining  location 
may  become  a  part  of  the  public  domain  so 
as  to  be  subject  to  another  location  before 
the  expiration  of  the  statutory  period  for 
performing  annual  labor,  if,  at  the  time 
when  the  second  location  was  made,  there 
had  been  an  actual  abandonment  of  the  claim 
by  the  first  locator. 

In  Black  v.  Elkhom  Min.  Co.  163  U.  S. 
44S,  41  L.  ed.  221,  16  Sup.  CI  Rep.  1101, 
summing  up  as  to  the  character  of  the  right 
which  is  granted  by  the  United  States  to  a 
mining  locator,  after  observing  that  no  writ- 
ten instrument  is  necessary  to  create  the 
right,  and  that  it*  may  be  forfeited  by  the 
failure  of  the  locator  to  do  the  necessary 
amount  of  work,  it  was  said  (p.  450) : 

"(3)  His  interest  in  the  claim  may  also 
be  forfeited  by  his  abandonment,  with  an 
intention  to  renounce  his  right  of  posses- 
sion. It  cannot  be  doubted  that  an  actual 
abandonment  of  possession  by  a  locator  of  a 
mining  claim,  such  as  would  work  an  aban- 
donment of  any  other  easement,  would  ter- 
minate all  the  right  of  possession  which  the_ 
locator  then  had.  jj 

An  easement  in  real  estate  may  be  aba*-* 
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doncd  without  any  writing  to  that  effect, 
and  by  any  not  evincing  an  intention  to  give 
op  and  renounce  the  same.  Snail  v.  Levitt, 
110  N.  Y.  BOS,  1  LJt-A.  414,  18  N.  E.  370, 
and  cases  cited  at  p.  603  of  opinion  of  Earl, 
J.;  White  v.  Manhattan  R.  Co.  130  N.  Y. 
IB,  34  N.  E.  897.  If  the  locator  remained 
In  possession  and  failed  to  do  the  work  pro- 
vided for  by  statute,  his  interest  would  ter- 
minate, and  it  appears  to  be  equally  plain 
that,  if  he  actually  abandoned  the  posses- 
sion, giving  up  all  claim  to  it,  and  left  the 
land,  that  all  the  right  provided  by  the 
statute  would  terminate  under  such  circum- 

It  remains  only  to  test  the  correctness 
of  the  conclusions  of  the  court  below  in  the 
light  of  the  principles  just  announced.  Now, 
it  was  found  by  the  trial  court  that  the 
evidence  offered  tended  to  show  that  the 
South  Mountain  lode  chum  was  located 
in  August,  1900,  and  that  no  work  too* 
done  on  tatd  claim,  and  that  it  became  for- 
feited for  want  of  the  annual  labor  required 
by  the  statute  on  December -31,  1901.  Far- 
roll  made  his  location  in  August,  1001, 
year  after  the  South  Mountain  was  located 
and  five  months  before  the  expiratii 
the  period  when  a  statutory  forfeiture  of 
the  South  Mountain  would  have  resulted. 
The  offer  of  proof,  therefore,  made  by  the 
administrator  of  Rhodin,  to  show  that  the 
South  Mountain  was  a  valid  and  subsist- 
ing location  when  Farrell  made  the  loca- 
tion of  the  Cliff,  tended  to  show  that  during 
the  year  that  had  intervened  between  the 
location  of  the  South  Mountain  and  the 
location  by  Farrell  of  the  Cliff,  no  work 
of  any  character  whatever  was  done  by  the 
locators  of  the  South  Mountain,  and  that 
this  was  also  true  from  the  time  the  Cliff 
was  located  to  the  expiration  of  the  period 
when  a  statutory  forfeiture  would  have  been 
occasioned.  As  all  rights  of  the  locators 
of  the  South  Mountain  were,  in  any  as- 
pect, at  an  end  by  their  failure  to  adverse, 
and  as  the  Cliff  was  prior  in  time  to  the 
Divide,  and  therefore  the  burden  of  proof 
was  on  the  Divide  to  establish  that  the 
Cliff  location  was  not  a  valid  one,  we  think 
athat  the  burden  would  not  have  been  sus- 
■#  tained  by  tho  proof  offered.  To  the  con- 
■  trary,  we  are  of  opinion  that 'the  proof 
which  was  so  offered  on  behalf  of  the  Divide 
tended,  when  unexplained,  to  show  that  the 
location  of  the  South  Mountain  was  not 
made  In  good  faith,  and  that  the  claim  had 
actually  been  abandoned  when  Farrell  made 
his  location.  The  supreme  court  of  Utah 
should  therefore  have  remanded  the  cause, 
so  that  it  might  be  determined  whether  or 
not  the  South  Mountain  had  been  aban- 
doned by  the  locators  of  that  claim  when 
Farre'l   made  hie  location;   and   error   was 


therefore  committed  Is  entering  judgment 
in  favor  of  Loekhart,  the  administrator 
of  Rhodin,  decreeing  to  him  possession  of 
the  ground  in  controversy. 

The  judgment  of  the  Supreme  Court  of 
Utah  must  therefore  be  reversed  and  the 
cause  remanded  for  further  proceedings  in 
conformity  with  this  opinion. 

Reversed  and  remanded. 

<!M  U.  8.  149) 
ANNIE  KEALOHA  and  Keonl  Williams, 
Appts., 

WILLIAM  R.  CASTLE,  Trustee. 


Federal     courts  —  following 

tlon    of    local    statute    by '  Hawaiian 
oourU  —  legitimation. 

1.  The  Federal  courts  will  follow  the 
construction  given  by  the  courts  of  the  gov- 
ernment of  Hawaii  to  a  statute  first  en- 
acted on  May  24,  1888,  legitimating  chil- 
dren born  out  of  wedlock  upon  the  marriage 
of  their  parents,  as  not  applicable  to  the 
issue  of  an  adulterous  relation. 
Judgments  —  res  Judicata  —  ex  parte  dl- 

2.  An  as)  parte  direction  to  a  testamen- 
tary trustee  to  pay  over  a  portion  of  the 
Income  of  the  trust  property  to  children 
of  the  testator,  on  the  theory  that  they 
have  become  legitimate  by  the  subsequent 
marriage  of  their  parents,  is  not  res  judica- 
ta where  no  notice  was  given  of  the  proceed- 
ings, and  there  was  no  contest  or  issue  mad* 
concerning  the  legitimacy  of  the  children. 

[No.  230.] 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  the  First  Judicial  Circuit,  in  that  ter- 
itory,  euataining  a  demurrer  to,  and  dis- 
missing, a  bill  against  a  testamentary  trus- 
tee for  an  accounting.    Affirmed. 

See  same  case  below,  17  Haw.  46,  415. 

e> 

Statement  by  Mr.  Justice  White:  3 

By  the  last  will  of  Joshua  B.  Williams,* 

duly   admitted    to  probate  by   the  proper 

court  of  the  Hawaiian  Islands  on  July  30, 

1870,  William  R.  Castle,  the  appellee,  was 

appointed    trustee    to   collect   and   manage 

the  estate  of  said  Williams.    After  the  ds- 

)    of    Williams,    Castle    duly    qualified 

and   entered  upon   the  performance   of  the 

trust.     He  was  charged  with  the  duty  of 

paying  the  income  of  the  estate  to  named 

beneficiaries    during   life,   and,   on    the   de- 

i  Of  any  of  such  beneficiaries,  the  share 
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WM  to  be  paid  to  the  children,  and  the  dis- 
tribution of  the  principal  of  the  estate  ni 
postponed  to  a  remote  period.  One  of  the 
named  beneficiaries  was  a  son,  John.  He 
married,  and  his  wife  bore  him  a  ton, 
Othello.  While  John  wa*  living  in  lawful 
wedlock  another  woman  bore  him  two  chil- 
dren,— Annie,  born  in  1879,  and  a  son, 
Keonl,  born  in  1883.  Some  years  subse- 
quent to  1S83,  his  first  wife  having  died, 
John  married  the  mother  of  his  two  ille- 
gitimate children.  John  died  about  1831, 
leaving  his  second  wife  surviving  him,  aa 
also  the  child  Othello  by  the  first  wife  and 
the  two  illegitimate  children  referred  to. 
One  of  these,  Annie,  married  one  Kealoha, 
and  in  1Q0S,  after  she  and  her  brother  Eeoni 
had  reached  their  majority,  they  filed 
the  circuit  court  of  the  first  Judicial  circuit, 
territory  of  Hawaii,  a  bill  against  Castle 
for  an  accounting,  in  which  substantially 
the  facta  above  stated  were  set  forth.  It 
was  also  averred  that  although,  on  an  ap- 
plication by  the  trustee,  he  had,  in  1891, 
been  instructed  by  a  Justice  of  the  court 
to  make  payment  to  the  said  Annie  and 
Keonl  of  their  shares,  on  the  theory  that 
they  had  been  legitimated  by  the  marriage 
of  their  parents,  the  trustee  had  ceased  to 
make  said  payments,  and  denied  that  they 
were  entitled  to  receive  any  portion  of  the 
income  or  to  share  In  the  principal  of  the 
h  estate.  It  was  prayed  that  the  trustee 
5  might  be  ordered  to  render  an  account  and 
*  be  compelled  to  make  payment  of  the 'por- 
tion of  the  income  to  which  it  might  ap- 
pear the  petitioners  were  entitled.  A  de- 
murrer mas  filed  to  the  bill,  and  the  ques- 
tion whether  the  demurrer  should  be  sus- 
tained was  reserved  to  the  supreme  court 
of  the  territory,  it  being  stated  in  the  cer- 
tificate that  the  following  question  of  law 
was  raised  by  the  demurrer,  upon  which 
the  court  was  in  doubt,  vis.: 

"Whether  or  not  said  demurrer  should  be 
sustained  or  overruled,  which  involves  the 
construction  of  E  2288,  He  vised  Laws  of 
Hawaii,  and  its  application  to  the  facts 
as  alleged  In  the  bill  herein;  that  Is  to  say, 
were  the  petitioners  made  legitimate  by 
the  marriage  of  their  parents  subsequent 
to  their  birth,  and  thereby  rendered  capable 
of  inheriting  from  their  father,  J.  R.  Wil- 


The  supreme  oourt  held  that  the  demur- 
rer ought  to  be  sustained,  and,  upon  remit- 
titur, the  circuit  court  entered  a  decree 
sustaining  the  demurrer  and  dismissing  the 
petition  with  coats.  This  decree  having 
been  affirmed  by  the  supreme  court  of  the 
territory,  the  ease  was  brought  hers  by  ap- 
peal. 

17  Haw.  415. 


Annie  Kealoha  and  Keonl  Williams  ta 
propriit  pertonU  and  Mr.  T.  M.  Harrison  for 
appellants. 

Messrs.  David  Ii.  Wltnlngton  and  A.  it. 
H.  Robertson  for  appellee. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  assailing  the 
action  of  the  supreme  court  of  the  terri- 
tory propound  two  questions  for  our  con- 
sideration: 

1.  Was  it  error  to  bold  that,  as  the  ap- 
pellants were  the  issue  of  an  adulterous 
relation  between  their  father  and  mother  at 
a  time  when  the  father  was  the  lawful  hus- 
band of  another,  they  were  not  made  legit- 
imate    by    the    marriage    of    their    father  jo 

■|  -and  mother  after  the  death  of  their  father's* 
'   first  lawful  wife,  and  by  force  of  the  stat- 
utes of  Hawaii  T 

2.  Was  it  error  to  hold  that  the  instruc- 
tion given  to  the  appellee  in  1691,  to  make 
payment  to  the  appellants  of  a  portion  of 
the  Income  of  the  trust  property,  the  title 
to  which  la  In  dispute  in  this  suit,  on  the 
theory  that  they  had  become  legitimate  by 
the  subsequent  intermarriage  of  their  par- 
ents, did  not  make  the  matters  In  dispute 
re*  judicata  during  the  entire  administra- 
tion of  the  said  trust  property! 

At  to  the  first  qvcttion.  The  law  in  force 
at  the  time  of  the  death  of  the  testator, 
Williams,  in  1870,  which,  on  the  marriage 
of  the  parents,  legitimated  children  born 
out  of  lawful  wedlock,  was  passed  on  May 
24,  1866,  by  the  legislative  assembly  of  the 
Hawaiian  Islands,  and  appears  as  the  first 
statute  In  the  session  laws  of  1866-67.  It 
is  also  contained  in  Comp.  Laws  1884,  p. 
427,  and  Civil  Laws  of  1807,  f  1876.  The 
statute  was  carried  Into  the  Revised  Laws 
of  1905  as  |  2288,  in  similar  phraseology, 
and  reads  as  follows: 

"All  children  born  out  of  wedlock  are 
hereby  declared  legitimate  on  the  marriage 
of  the  parents  with  each  other,  and  are 
entitled  to  the  same  rights  as  those  born  In 
wedlock." 

In  the  year  1880,  in  Keknla  v.  Pioelwa, 
4  Haw.  202,  the  proper  interpretation  of 
the  act  of  1866  was  directly  involved.  The 
action  below  was  in  ejectment.  Plaintiff 
the  issue  of  a  woman  by  a  man  not 
her  husband,  he  being  then  married  to  an- 
other. The  wife  having  died,  the  father 
married  the  mother  of  the  plaintiff.  The 
right  of  the  plaintiff  to  recover  depended 
upon  the  fact  of  his  constructive  legitimacy, 
held,  however,  that  the  act  of  1866 
did  not  apply  to  the  case  of  an  adulterous 
intercourse,  and  that  the  offspring  of  anon 
Intercourse  eould  not  inherit  from  the  fath- 
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1  fal  tte  opinii 
that  to  enforce  a  contrary  doctrine  would  be 
opposed  to  good  morals,  it  U  plain  that,  the 
•onclurion  reached  was  Out  the  statute 
ni  adopted  by  the  legislative  department 
of  the  Hawaiian  government  with  the  inten- 
ts Hon  that  it  ihould  have  the  restrictive 
h  affect  given  to  it  by  the  court.  In  other 
*  words,  it  was  decided  that  the  statute 
should  not  be  broadlj  construed,  as  was 
claimed  on  behalf  of  the  plaintiff.  The  stat- 
ute was  not  afterward*  modified ;  the  deci- 
sion in  the  Kekula  Case  ha*  never  been  dis- 
approved or  doubted  by  the  court  which 
rendered  it;  it  has  undoubtedly  become  a 
rule  of  property,  and  waa  followed  in  the 
Instant  case.  On  the  coming  of  the  Hawaii- 
an Islands  under  the  sovereignty  of  the 
United  States  this  statute  was  in  force, 
with  the  construction  given  to  it  by  the 
highest  court  of  the  country,  and  its  con- 
tinued enforcement  was  in  effect  ordained 
by  the  organic  act,  which,  in  |  6,  provided: 
•*rhnt  the  laws  of  Hawaii,  not  Inconsistent 
with  the  Constitution  or  laws  of  the  United 
State*  or  the  provision*  of  this  act,  shall 
continue  in  force,  subject  to  repeal  or 
amendment  by  the  legislature  of  Hawaii  or 
the  Congress  of  the  United  States."  SI 
Stat  at  L.  142,  chap.  339. 

In  Kentucky,  in  1887  (Sams  v.  Sams,  85 
Ky.  390,  3  S.  W.  693,  when  the  facts  were 
somewhat  similar  to  those  in  the  instant 
ease),  it  was  held: 

Legislation  admitting  illegitimate  chil- 
dren to  the  right  of  succession  is  undoubt- 
edly in  derogation  of  the  common  law,  and 
should  be  strictly  construed;  and  hence  it 
has  generally  been  held  that  law*  permit- 
ting inch  children,  whose  parents  have  since 
married,  to  inherit,  do  not  apply  to  the 
fruits  of  an  adulterous   intercourse. 

In  other  Jurisdictions,  however,  statute* 
of  similar  character  have  been  given  a 
broad  construction,  and,  where  exceptions 
have  not  been  stated,  none  have  been  im- 
plied. Brewer  v.  Blougher,  14  Pet.  178,  10 
L.  ed.  408;  Hawbecker  v.  Eawbecker,  43 
Md.  510;  Ives  v.  McNicoll,  59  Ohio  St.  402, 
*S  LR-A.  772,  89  Am.  St  Rep.  780,  63  N. 
E.  60.  And  see  Carroll  v.  Carroll,  20  Tex. 
732;  Monaon  v.  Palmer,  8  Allen,  6S1; 
Adam*  v.  Adams,  34  Ga.  236;  State  v. 
Laviu,  80  Iowa,  658,  48  N.  W.  553.  But, 
under  the  circumstances  to  which  we  have 
hitherto  called  attention,  we  do  not  think 
we  may  enter  into  a  consideration  of  these 
conflicting  decisions.  Even  in  the  ease  oi 
a  law  adopted  by  an  organised  territory  of 
t  the  United  State*  at  a  time  when  it  was 
a  subject  to  the  control  of  Congress,  the  rule 
>  Is  that  we 'will  lean  towards  the  interpreta- 
tion of  a  local  statute  adopted  by  the  local 
court,  and  that,  where  a  statute  of  a  terri- 1 


toiy  had  been  in  existence  for  a  consider- 
able time,  and  been  construed  by  the  high- 
est court  of  the  territory,  even  apart  from 
its  re-enactment,  weight  attache*  to  the  con- 
struction given  by  the  local  court.  Copper 
Queen  ConsoL  MIn.  Co.  r.  Territorial  Bd.  of 
Equalisation,  206  U.  8. 474, 51  Led.  1143,27 
Sup.  Ct.  Rep.  895.  The  ease  at  bar,  however, 
more  cogently  call*  upon  us  not  to  disre- 
gard the  construction  given  to  the  statute 
by  the  highest  court  of  Hawaii.  Here  the 
law  in  question  was  passed  while  Hawaii 
was  an  independent  government,  and  its 
meaning  was  declared  by  the  court  of  last 
resort  of  that  government;  and,  as  we  have 
■aid,  that  law,  as  thus  construed,  was  given 
recognition  by  the  organic  act.  The  sub- 
ject with  which  the  law  deal*,  the  rights 
which  may  have  coma  into  existence  during 
the  more  than  forty  year*  in  which  the 
statute  has  been  in  force,  admonish  us  that 
we  may  not  overthrow  the  meaning  given 
by  the  court  of  last  resort  of  Hawaii,  and 
which  has  prevailed  for  so  many  years.  In- 
deed, as  the  construction  affixed  to  the  stat- 
ute many  year*  before  the  islands  were  ac- 
quired was  final,  in  effect  that  construction 
had  entered  into  the  statute  at  the  time  of 


A*  to  the  question  of  re*  judicata.  It 
waa  averred  in  the  petition  in  the  circuit 
court  a*  follows : 

"4.  That,  in  the  year  1891,  the  said  re- 
spondent, being  uncertain  as  to  the  propri- 
ety of  paying  over  to  the  said  children, 
or  to  anyone  In  their  behalf,  their  share 
or  any  portion  of  the  income  of  the  estate 
of  said  J.  R.  Williams,  deceased,  applied 
to  the  supreme  court  in  probate,  said  court 
at  that  time  having  jurisdiction  at  cham- 
ber* in  matter*  of  probate,  for  instruction* 
as  to  the  standing  of  said  children,  and 
that  he  waa  instructed  and  authorized  by 
the  Honorable  Richard  F.  Bickerton,  one  of 
the  justices  of  said  court,  to  make  pay- 
ment to  the  said  children  on  the  theory 
that  they  had  become  legitimate  by  the 
subsequent  Intermarriage  of  their  parents;^ 
and  that  thereafter  said  respondent,  aaia 
trustee,  duly  made  such*  payments  to  said* 
Kahalauaola,  the   mother  of  said  children, 

their  behalf,  until  within  a  year  or  two 
past,  since  which  time  respondent  has  ut- 
terly refused  to  make  payments  to  the  said 
children,  or  either  of  them,  or  to  anyone  in 
their  behalf,  claiming  that  they  were  not, 
and  are  not  now,  entitled  to  receive  any 
portion  of  tfce  income,  or  to  share  in  the 
principal  of  the  laid  estate  of  J.  R_  Wil- 
liams, deceased." 

These  averments  cannot  bear  any  other 
construction  than  that  the  application  w- 
ferred  to  was  an  em  port*  proceeding.     The. 
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etrenft  court  of  the  territory,  we  think,  eor- 
reotry  disponed  of  the  claim  of  res  jwlioate 
by  the  following  ruling: 

"As  to  the  instruction  by  Mr.  Justice 
Bickerton,  It  docs  not  appear  that  any  no- 
tice was  given  of  the  proceedings,  or  that 
there  was  any  contest  or  issuo  made  con- 
cerning the  legitimacy  of  children." 

Affirmed. 

(110  TJ.  a  «> 

W.  H.  OAZLAT,  Manna  F.  Oailay,  HoJda 
O.  Miller,  et  al.,  Appts., 


Lsvndlord  and  tenant  —  forfeiture  of 
lease  —  sale  by  trustee  In  bankruptcy. 
A  sale  by  a  trustee  In  bankruptcy,  under 
order  of  court,  of  bia  bankrupt's  interest 
aa  lessee  In  a  lease  of  real  property,  is  not 
a  breach  of  a  condition  in  such  lease,  im- 
posing a  forfeiture  if  the  lessee  assigned 
the  lease,  or  the  lessee1!  Interest  should  be 
sold  under  execution  or  other  legal  process 
without  the  lessor's  written  consent* 


[No.  104.] 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  the  petition  of 
certain  lessors  of  a  bankrupt  to  forfeit  the 
lease  lit  the  event  of  a  sale  by  the  trustee 
In  bankruptcy  under  the  court's  order.    Af- 

See  same  case  below,  77  C  C.  A.  662,  147 
Fed.  678. 

Statement  by  Mr.  Chief  Justice  Fuller: 

June  ie,  1902,  W.  H.  Qazlay,  rfanna  F. 
Geslay,  Hulda  G.  Miller,  Emma  G.  Donald- 
son, Julia  O.  Stewart,  and  Clara  O.  Kuhn 
entered  into  a  written  agreement  as  lessors 
with  one  J.  D.  Kueny,  whereby,  in  considera- 
tion of  the  rents  to  be  paid  and  the  cov- 
enants to  be  performed  by  said  lessee,  his 
heirs  and  assigns,  they  leased  to  said  Eueny 
certain  premises  situated  on  the  east  Bide 
of  Vine  street,  south  of  Sixth  street,  Cin- 
cinnati, Ohio,  for  a  period  of  ten  years,  with 
the   privilege  of  ten  years  additional. 

The  lease  contained  the  following  condi- 
tion: 

"Provided,  however,  that  if  said  leasee 
■hall  assign  this  lease  or  underlet  said 
premises,  or  any  part  thereof,  or  If  said 
lessee's  interest  therein  shall  be  sold  under 
execution  or  other  legal  process,  without 
the  written  consent  of  said  lessors,  their 


heirs  or  assigns.  Is  first  had,  or  If  saH 
lessee  or  assigns  shall  fall  to  keep  arrrJJ 
of  the  other  covenants  of  this  lease  by  •said* 
lessee  to  be  kept,  It  shall  be  lawful  for  said 
lessors,  their  heirs  or  assigns,  into  said 
premises  to  re-enter  and  the  same  to  have 
again,  repossess,  and  enjoy  as  in  their  first 
and  former  estate,  and  thereupon  this  lease 
and  everything  therein  contained  on  the 
said  lessors'  behalf  to  be  done  and  per- 
formed shall  cease,  determine,  and  be  utter- 


On  the  Bth  of  April  the  lessors  filed  a 
petition  in  the  superior  court  of  Cincinnati, 
Ohio,  against  J.  D.  Kueny  for  the  recovery 
of  rent  due  under  the  lease.  In  their  pe- 
tition the  lessors  asked  that  a  receiver  be 
appointed  to  take  charge  of  all  the  property 
of  said  J.  D.  Kueny,  including  said  lease- 
hold estate,  and  that  said  leasehold  pram- 
fses  and  the  unexpired  term  be  sold,  "sub- 
ject, however,  to  all  the  terms,  covenants, 
and  conditions  contained  in  the  lease  from 
said  plaintiffs  to  said  J.  D.  Eueny."  The 
court  thereupon  appointed  receivers  to  take 
charge  of  and  manage  said  property,  and 
later  made  an  order  directing  said  receivers 
to  sell  all  of  the  personal  property  of  said 
J.  D.  Eueny,  including  the  leasehold  estate, 
and  under  said  order  all  of  said  property, 
including  said  leasehold  estate,  was  sold  to 
H.  D.  Brown,  who  took  possession  of  the 
same,  made  extensive  Improvements  there- 
on, and  paid  to  the  lesson  the  rent  re- 
served under  said  lease,  from  the  time  he 
took  possession,  July,  1905,  to  January,  1906, 
when  proceedings  were  begun  against  him 
In  the  district  court  of  the  United  States 
for  the  southern  district  of  Ohio,  western 
division,  to  have  him  adjudged  a  bankrupt 

Pending  the  adjudication,  a  receiver  was 
appointed,  who  took  charge  of  all  of  Brown's 
property,  including  said  leasehold  estate, 
and  who,  as  such  receiver,  paid  to  said 
lessors  the  rent  reserved  in  said  lease  for 
the  month  of  January,  1906. 

In  February,  1006,  the  appellee  herein, 
Fletcher  R.  Williams,  was  elected  as  trus- 
tee in  bankruptcy  of  the  estate  and  effects 
of  said  Brown,  and  on  March  1,  1906,  ha 
filed  in  the  bankruptcy  proceeding  an  appli- 
cation for  the  sale  of  said  leasehold  estate, 
making  the  lessors  parties  thereto,  and 
asking  that  they  be  required  to  set  up  any  3 
claim  they  might  have  upon  the  same.  •  Proa-  • 
ess  was  issued  and  served  upon  all  hut 
one  of  the  lessors  on  March  6,  1906,  and  on 
that  one  on  March  9,  1906. 

On  March  6,  1906,  said  trustee  paid  to 
W.  A.  Gaelay  rent  for  the  month  of  Feb- 
ruary, 1906,  the  amount  paid  being  the 
monthly  sum  named  in  the  said  lease. 
Thereupon  said  lessors,  coming  In  for  the 
purposes  of  the  motion  only,  filed  a  motion 
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to  be  dismissed  from  tlw  proceedings  on 
the  ground  that  the  court  had  no  jurisdic- 
tion over  their  persons,  which  motion  was 
overruled  by  the  referee  in  bankruptcy. 
Thereupon  the  lessors  filed  an  answer,  "and, 
without  intending  to  enter  their  appear- 
ance herein,  but  acting  under  protest  and 
the  direction  of  the  court,"  alleged  that  the 
lease  contained  the  condition,  among  other), 
"that  if  said  lessee  should  assign  the  leaae 
or  underlet  said  leased  premises  or  any 
Other  part  thereof,  or  if  said  lessee's  inter- 
eat  therein  should  be  sold  under  execution 
or  other  legal  process  without  the  written 
consent  of  said  lessors,  their  heirs  or  as- 
signs first  had;  or  if  said  lessee  or  assign 
should  fail  to  keep  any  of  the  other  cove- 
nant* of  the  lease  by  lessee  to  be  kept,  it 
should  be  lawful  for  said  lessors,  their  as- 
signs or  heirs,  into  said  premises  to  re- 
enter and  the  same  to  have  again,  repossess, 
and  enjoy,  as  in  the  first  and  former  estate; 
and  thereupon  this  lease  and  everything 
therein  contained  on  said  lessor's  behalf  to 
be  done  and  performed,  should  cease,  de- 
termine, and  be  utterly  void.  They  further 
say  that  said  leasa  and  the  premises  there- 
by leased  passed  into  the  possession  of 
Harry  D.  Brown,  the  bankrupt  herein,  with- 
out the  written  consent  of  said  lessors,  but 
with  their  acquiescence  only,  and  that  said 
condition  in  said  leaae  is  still  in  full  force 
and  effect  as  against  said  Harry  D.  Brown 
and  hi*  trustee  in  bankruptcy  herein.  That 
at  the  time  of  filing  of  the  application 
herein,  so  far  as  they  know  or  are  informed, 
the  said  lessors  had  no  claim  in  said  lease- 
hold premises  adverse  to  said  trustee  in 
bankruptcy." 

The  case  was  submitted  to  the  referee 
upon  these  pleadings,  an  agreed  statement 
•f  facts,  and  the  arguments  and  briefs  of 

r  *  The  referee  found  that  the  trustee,  being 
In  lawful  possession  of  said  leasehold  es- 
tate, the  court  had  jurisdiction  of  the  per- 
sons and  subject-matter  of  the  suit)  that 
the  claim  of  the  lessors,  assuming  that  they 
had  one  and  that  it  would  be  enforceable 
only  after  a  sale,  nevertheless  was  in  the 
nature  of  a  cloud  upon  the  title  of  the 
trustee  to  said  leasehold  estate,  and,  aa 
such,  could  be  determined  in  this  proceed- 
ing in  advance  of  its  happening;  and  he 
thereupon  held  that  the  lessors  had  no 
right,  as  against  the  trustee  in  bankruptcy 
herein,  to  forfeit  the  lease  in  the  event  of 
a  sale  by  him  under  the  court's  order,  and 
ordered  the  trustee  to  sell  the  same  free 
from  any  claim  or  right  on  the  part  of  the 
lessors  to  forfeit  the  same.  To  these  find- 
ings and  this  judgment  of  the  referee  the 
lessors  took  exception  and  filed  a  petition 
for  a  review  of  the,  same  in  the  district 


court  In  bankruptcy.  The  reft 
his  proceedings  to  the  district  court,  where, 
upon  a  hearing  on  the  pleadings  and  facts, 
the  finding*  and  judgment  of  the  referee 
were  affirmed  and  the  petition  dismissed. 

From  this  judgment  the  lessors  took  an 
appeal  to  the  United  States  circuit  court  of 
appeals  for  the  sixth  circuit.  There  the 
cause  waa  again  submitted  upon  the  cam* 
pleadings  and  facts  as  in  the  district  court, 
and  that  court  affirmed  the  judgment  of  th* 
district  court,  and  held  that  the  clause  in 
said  lease  providing  for  its  forfeiture  in 
case  of  a  sale  of  the  same  under  execution 
or  other  legal  process,  without  the  lessors' 
written  consent  thereto,  had  no  application 
to  a  sale  by  the  trustee  in  bankruptcy,  and 
that  therefore  the  lessors  could  not  forfeit 
the  lease  in  case  the  trustees  herein  should 
■ell  the  same.  77  C.  C.  A.  682,  147  Pad, 
678. 

From  this  judgment  the  present  appeal 


Mr.  Oscar  W.  Enhn  for  appellants. 
Messrs.  Province  M.  Pofoe  and  Walter 
A.  DeOainp  for  appellee. 

*  Mr.  Chief  Justice  Fuller  delivered  th*' 
opinion  of  the  court: 

The  passage  of  the  lessees'  estate  from 
Brown,  the  bankrupt,  to  Williams,  the  trus- 
tee, as  of  the  date  of  the  adjudication,  waa 
by  operation  of  law,  and  not  by  the  act  of 
the  bankrupt,  nor  was  it  by  sale.  The  con- 
dition imposed  forfeiture  if  the  lessee  as- 
signed the  lease  or  the  lessees*  interest 
should  be  sold  under  execution  or  other 
legal  process  without  lessors'  written  oon- 

A  sale  by  the  trustee  for  the  benefit  of 

Brown's  creditors  was  not  forbidden  by  tha 
condition  and  would  not  be  in  breach  there- 
of. It  would  not  be  a  voluntary  assign- 
ment by  «the  lessee,  nor  a  sale  of  the  leasee's 
interest,  but  of  the  trustee's  interest,  held 
under  the  bankruptcy  proceedings,  for  the 
benefit  of  creditors.  Jones,  in  bis  work  on 
landlord  and  Tenant,  lays  It  down  (|  466) 
that  "an  ordinary  covenant  against  sub- 
letting and  assignment  is  not  broken  by  a 
transfer  of  the  leased  premises  by  operation.*] 
of  law,  but  the  covenant  may  be  so* drawn  as* 
to  expressly  prohibit  such  a  transfer,  and 
in  that  case  the  lease  would  be  forfeited  by 
an  assignment  by  operation  of  law."  The 
covenant  here  is  not  ef  that  character. 

The  doctrine  of  Dumpor*s  Case,  4  Coke, 
119,  1  Smith,  Lead.  Cas.  '85,  is  that  a  con- 
dition not  to  alien  without  license  Is  de- 
termined by  the  first  license  granted;  and 
District  Judge  Thompson  expressed  the 
opinion  that  it  was  applicable  hers,  and 
that  the  sale  to  Brown,  under  the  order  of 
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ft*  superior  oonrt  of  Cincinnati,  entered 
on  tile  petition  of  these  lessors  for  the  re- 
covery of  rent,  set  tits  leasehold  free  from 
the  forfeiture  clauses,  especially  as  that 
oonrt  did  not  direct  that  the  sale  be  sub- 
ject to  the  terms,  covenants,  and  conditions 
of  the  lease,  as  prayed  for  in  the  petition. 
Moreover,  the  lesson,  in  their  answer  in 
these  proceeding*,  stated  that  "mid  lease 
and  the  premises  thereby  leased  passed  in- 
to the  possession  of'  Harry  D.  Brown,  the 
bankrupt  herein,  without  the  written  con- 
sent of  said  lessors,  but  with  their  acquies- 
cence only;  and  that  the  said  condition  in 
■aid  lease  is  still  in  full  force  and  effect 
ss  against  laid  Harry  D.  Brown  and  his 
trustee  in  bankruptcy  herein." 

Is  respect  of  the  lesson,  Brown  may  be 
treated,  then,  as  If  he  were  the  original 
leasee)  and  the  Mile  by  bis  assignee  in 
bankruptcy,  under  order  of  the  bankruptcy 
court,  wm  not  a  breach  of  the  condition  in 
question.  The  language  of  Bayley,  J.,  in 
Doe  ex  dem.  Ooodbehere  r.  Sevan,  1  Hauls 
*  8.  3S3,  cited  by  the  court  of  appeals,  is 
applicable. 

The  premises  in  question  in  this  ease, 
being  a  public  house,  were  demised  by  Good- 
behere  to  one  Shaw  for  a  term  of  yean,  and 
Shaw  covenanted  that  he,  his  executors, 
etc.,  should  not  nor  would,  during  the 
term,  assign  the  indenture,  or  his  or  their 
interest  therein,  or  assign,  set,  or  underlet 
the  messuage  and  premises,  or  any  part 
thereof,  to  any  person  or  persons  whatso- 
ever, without  the  consent  In  writing  of  the 
lessor,  his  executors,  etc.  Proviso,  that  In 
ease  Shaw,  his  executors,  etc,  should  part 
with  his  or  their  interest  in  the  premises, 
or  any  part  thereof,  contrary  to  bis  oove- 
28  B.O--44. 


nant,  that  the  lessor  mlghfr  re-enter.  After- • 
wards  Shaw  deposited  this  lessa  with  Whit* 
bread  k  Company  as  a  security  for  the 
repayment  of  money  borrowed  of  them; 
and,  becoming  bankrupt,  and  hie  estate 
and  effects  being  assigned  by  the  commis- 
sionen  to  his  assignees,  the  lease  was,  upon 
the  petition  of  W  hi  thread  &  Company,  di- 
rected by  the  Lord  Chancellor  to  be  sold  in 
discharge  of  their  debt,  and  was,  accord- 
ingly, sold  to  the  defendant,  and,  without 
the  consent  of  Goodbehere,  assigned  to  the 
defendant  by  the  assignees,  and  he  entered, 
etc  The  trial  judge  ruled  that  this  was 
not  a  breach  of  the  proviso  not  to  assign 
without  consent,  etc..  Inasmuch  as  the  cov- 
enant did  not  extend  to  Shaw's  assignees, 
they  being  assignees  in  law;  wherefore  he 
directed  a  nonsuit.  The  rule  to  set  aside 
the  nonsuit  was  discharged  on  argument 
before  Lord  Ellenborough,  Ch.  J.;  LeBlane, 
J.;  Bayley,  J.,  and  Dampier,  J.  (delivering 
concurring  opinions) ;  and  Bayley,  J.,  said: 

"It  has  never  been  considered  that  the 
lessee's  becoming  bankrupt  was  an  avoid- 
ing of  the  lease  within  this  proviso;  and 
If  It  be  not,  what  act  has  the  lessee  done 
to  avoid  itT  All  that  has  followed  upon 
his  bankruptcy  fa  not  by  his  act,  but  by 
the  operation  of  law,  transferring  his  prop- 
erty to  his  assignees.  Then  shall  the  as- 
signees have  capacity  to  take  it,  and  yet 
not  to  dispose  of  itT  Shall  they  take  it 
only  for  their  own  benefit,  or  be  obliged  to 
retain  It  in  their  hands,  to  the  prejudice 
of  the  creditors,  for  whose  benefit  the  law 
originally  cast  it  upon  them!  Undoubtedly 
that  can  never  b*.» 

Decree  affirmed. 
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FRANCIS  E.  LEUPP,  Commissioner  of  In- 
dian Affairs;  James  Rudolph  Garfield, 
Secretary  of  the  Interior;  George  Bruce 
Cortelyou,  Secretary  of  the  Treasury,  "' 
■L 

Indians  —  appropriations  —  sectarian 
schools. 

The  declaration  of  policy  that  the  gov- 
ernment shall  make  "no  appropriation  what- 
ever for  education  in  any  sectarian  school," 
contained  in  the  various  Indian  appropria- 
tion acta,  hat  reference  only  to  gratuitous 
appropriations  of  public  moneys,  and  has 
no  application  to  appropriations  made  to 
fulfil  obligations  under  the  Sioux  treaty  of 
April  29,  1868  (IE  Stat,  at  L.  635,  637),  or 
to  expenditures  of  the  income  of  the  trust 
fund  set  apart  by  the  act  of  March  2, 
1889  (25  Stat,  at  L.  888,  894,  895,  chap. 
406),  |  IT,  for  the  use  of  the  Sioux  Nation, 
ill  part  consideration  of  cessions  of  lands 
to  the  United  States. 

[No.  569.} 

Argued    February    36,    27,    1908.      Decided 
Hay  18, 1908. 
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1  PPEAL  from  the  Court  of  Appeali 
1  the  District  of  Columbia  to  review  a 
decree  which  reversed  a  decree  of  the  Su- 
preme Court  of  the  District,  enjoining  the 
payment  of  certain  moneys  for  the  support 
if  sectarian  schools  on  an  Indian  reserva- 
tion, and  remanded  the  case,  with  directions 
to  dismiss  the  bill.    Affirmed. 

See  same  ease  below,  86  Wash.  I*  Bap. 
7«. 

Statement  by  Mr.  Chief  Justice  Fuller: 

The  appellants  filed  their  bill  in  equity 
fa  the  supreme  court  of  the  district  of  Co- 
lumbia, alleging  that: 

"1.  The  plaintiffs  are  citizens  of  the 
United  States,  and  members  of  the  Sioux 
tribe  of  Indians  of  the  Rosebud  agency.  In 
the  etate  of  South  Dakota,  and  bring  this 
suit  in  their  own  right  as  well  as  for  all 
other  members  of  the  Sioux  tribe  of  In- 
dians of  the  Rosebud  agency. 

"2.  The  defendants  are  citizens  of  the 
United  States  and  residents  of  the  District 
of  Columbia,  and  are  sued  in  this  action  as 
the  Commissioner  of  Indian  Affairs,  the 
£  Secretary  of  the  Interior,  the  Secretary  of 
*  the  Treasury,  the  Treasurer  of  the  United 
States,  and  the  Comptroller  of  the  Treas- 
ury, respectively. 

"3.  That  bv  article  7  of  the  Sioux  treaty 
tt  April  IS,  1868  (16  Stat  at  L.  US,  tS7), 
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BEUBEN  QUICK.  BEAR,  Ralph  Eagli 
Feather,  and  Charles  Teckett,  on  Behalf 
of  Themselves  and  All  Other  Members 
of  the  Sioux  Tribe  of  Indians  of  the  Rose- 
hud  Agency,  South  Dakota,  Appta, 


July  1,  1S89,  by  f  17  of  the  act  of  March 
2,  1889  (25  Stat  at  L.  888,  894,  895,  chap. 
40S),  the  United  States  agreed  that  for 
every  thirty  children  of  the  said  Sioux 
tribe  who  can  be  induced  or  compelled  to  at- 
tend school,  a  house  shall  be  provided,  and 
a  teacher  competent  to  teach  the  elemen- 
tary branches  of  an  English  education  shall 
be  furnished,  who  will  reside  among  said 
Indians,  and  faithfully1  discharge  his  or  her 
duties  as  a  teacher. 

"4.  That,  for  the  purpose  of  carrying  out 
the  above  provision  of  the  said  treaty  dur- 
ing the  fiscal  year  ending  June  30,  1906, 
the  following  appropriation  was  made  by 
the  act  of  March  3,  1905,  I  1  (33  Stat  at 
L.  1048,  1065,  chap.  1479): 

"Tor  support  and  maintenanee  of  day 
and  Industrial  schools,  including  erection 
and  repairs  of  school  buildings  in  accord- 
ance with  article  seven  of  the  treaty  of 
April  twenty-nine,  eighteen  hundred  and 
sixty-eight,  which  article  Is  continued  in 
force  for  twenty  years  by  section  seventeen 
of  the  act  of  March  second,  eighteen  hun- 
dred and  eighty-nine,  two  hundred  and 
twenty-five  thousand  dollars.' 

"The  fund  so  appropriated  la  generally 
known  as  the  Sioux  treaty  fund. 

"5.  That  |  17  of  the  said  act  of  March  I, 
1889,  further  provides  aa  follows: 

"  'And  in  addition  thereto  there  shall  be 
set  apart  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  sum  of 
three  million  of  dollars,  which  said  sum 
shall  be  deposited  in  the  Treasury  of  the 
United  States  to  the  credit  of  the  Sioux 
Nation  of  Indians  as  a  permanent  fund, 
the  interest  of  which  at  five  per  centum  per 
annum,  shall  be  appropriated,  under  the 
direction  of  the  Secretary  of  the  Interior, 
to  the  use  of  the  Indians  receiving  rations 
and  annuities  upon  the  reservations  created 
by  this  act,  In  proportion  to  the  numbers  N 
that  shall  "to  receive  rations  and  annuities* 
at  the  time  that  this  act  takes  effect,  as  fol- 
lows: One  half  of  said  interest  shall  be 
so  expended  for  the  promotion  of  industrial 
and  other  suitable  education  among  said 
Indians,  and  the  other  half  thereof  In  such 
manner  and  for  such  purposes,  including 
reasonable  cash  payments  per  capita  as,  in 
the  judgment  of  aald  Secretary,  shall,  from 
time  to  time,  most  contribute  to  the  ad- 
vancement of  said  Indians  in  civilization 
and  self -support' 

•This  fund  of  93,000,000  is  generally 
known  as  the  Sioux  trust  fund. 

"6.  That  the  interest  on  the  said  Sioux 
trust  fund  is  paid  annually  by  the  United 
States  In  accordance  with  the  provisions  of 
the  second  status  of  the  act  of  April  1,  1880 
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(81  Stat  at  L.  70,  chap.  41),  reading  as 
foDowai 

"'And  the  United  Statoi  shall  pay  In- 
terest mntolttwUy,  from  tin  data  of  da- 
posit  of  any  and  all  such  siimi  In  the  United 
States  Treasury,  at  the  rate  per  annum 
stipulated  by  treaties  or  prescribed  by  law, 
and  each  payments  shall  ha  made  in  the 
usual  manner,  as  each  may  become  due, 
without  further  appropriation  by  Congress.' 

"7.  Tlut  the  act  of  June  7,  1897,  I  1  (80 
Stat,  at  L.  62,  79,  chap.  8),  contains  the 
following  provision  i 

"'And  it  la  hereby  declared  to  be  the 
settled  policy  of  the  government  to  here- 
after make  no  appropriation  whatever  for 
education  In  any  sectarian  school.' 

"8.  That,  in  violation  of  the  said  provi- 
sion of  the  act  of  June  7,  1897,  the  said 
Francis  E.  Leupp,  Commissioner  of  Indian 
Affairs,  as  aforesaid,  haa  made  or  Intends 
to  malm,  for  and  on  behalf  of  the  United 
States,  a  contract  with  the  Bureau  of  Catho- 
lic Indian  Missions  of  Washington,  District 
of  Columbia,  a  sectarian  organization,  for 
the  care,  education,  and  maintenance,  dur- 
ing the  fiscal  year  ending  June  30,  1908, 
of  a  number  of  Indian  pupil*  of  the  said 
Sioux  tribe,  at  a  sectarian  school  on  the 
said  Rosebud  reservation,  known  as 
St  Francis  Mission  Boarding  School,  and 
in  the  said  contract  has  agreed  to  pay,  or 
g  Intends  to  agree  to  pay,  to  the  said  Bureau 
*  of  Catholic  Indian 'Mission  a  of  Washington, 
District  of  Columbia,  a  certain  rate  per 
quarter  aa  compensation  for  every  pupil  In 
attendance  at  the  said  school  under  the 
said  contract  the  said  payment  (which,  as 
the  plaintiffs  are  Informed  and  believe,  will 
amount  to  the  sum  of  827,000),  to  be  made 
either  from  the  said  Sioux  treaty  fund,  or 
from  the  interest  of  the  eaid  Sioux  trust 
fund,  or  from  both. 

"9.  That  all  payments  made  to  the  said 
Bureau  of  Catholic  Indian  Missions  of 
Washington,  District  of  Columbia,  under 
the  said  contract  either  out  of  the  said 
8Ioux  treaty  fund  or  out  of  the  interest  of 
the  said  Sioux  trust  fund,  will  be  payments 
for  education  In  a  sectarian  school,  and 
will  bo  unlawful  diversions  of  funds  ap- 
propriated by  Congress,  and  in  violation  of 
the  above-recited  provision  of  the  act  or 
June  7,  1897,  and  such  payments  will  i 
ously  deplete  the  interest  of  said  Sioux 
trust  fund,  to  the  great  injury  of  the  plain 
tiffs  and  all  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the  Rosebud 
agency,  and  will  unlawfully  diminish  the 
amount  of  money  which  should  be  expended 
out  of  tba  said  Sioux  treaty  fund  and  the 
interest  of  the  said   Sioux  trust  fund   for 
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lawful  purposes,  for  the  benefit  of  tba  said 
plaintiffs  and  all  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the)  Rosebud 
agency,  and  will  alao  unlawfully  diminish 
the  cash  payments  which  the  said  plaintiffs 
and  all  other  members  of  the  said  Sioux 
tribe  of  Indians  of  the  Rosebud  agency  are- 
entitled  to  receive  par  ooptla  out  of  the  in- 
terest of  the  said  Sioux  trust  fund. 

"10.  That  the  plaintiffs  have  never  re- 
quested nor  authorised  the  payment  of  any 
part  of  the  said  Sioux  treaty  fund,  or  of  the 
interest  of  the  said  Sioux  trust  fund,  to 
the  said  Bureau  of  Catholic  Indian  Missions 
of  Washington,  District  of  Columbia,  or  any 
other  person  or  organization  whatever,  for 
the  education  of  Indian  pupils  of  the  said 
Sioux  tribe  in  the  said  St  Francis  Mission 
Boarding  School,  or  any  other  sectarian 
school  whatever,  but  have,  on  the  contrary, 
protested  against  any  use  of  either  of  the 
said  funds,  or  the  Interest  of  the  same,  for 
the  purpose  of  sneh  education.  j 

•   "II.  That  the  plaintiffs  have  no  remedy? 
at  law. 

"Wherefore  the  plaintiffs  ask  relief,  aa 

"1.  That  a  permanent  Injunction  Issue 
against  the  said  Francis  E.  Leupp,  Commis- 
sioner of  Indian  Affairs,  to  restrain  him 
from  executing  any  contract  with  the  aald 
Bureau  of  Catholio  Indian  Missions  of 
Washington,  District  of  Columbia,  or  any 
other  sectarian  organization  whatever,  for 
the  support,  education,  or  maintenance  of 
any  Indian  pupils  of  the  said  Sioux  tribe 
at  the  said  St  Francis  Mission  Boarding 
School,  or  any  other  sectarian  school  on  the 
said  Rosebud  reservation  or  elsewhere,  and 
that  a  permanent  injunction  issue  against 
the  said  Francis  E.  Leupp,  Commissioner  of 
Indian  Affairs,  and  the  said  Ethan  Allen 
Hitchcock,  Secretary  of  the  Interior,  to  re- 
strain than  from  paying  or  authorizing  the 
payment  of,  either  by  themselves  or  by  any 
of  their  subordinate  officers  or  agents  what- 
ever, any  moneys  of  either  the  said  Sioux 
treaty  fund  or  the  interest  of  the  said  Sioux 
trust  fund,  or  any  other  fond  appropriated, 
either  by  permanent  appropriation  or  other- 
wise, for  the  use*  of  the  said  Sioux  tribe, 
to  the  said  Bureau  of  Catholic  Indian  Mis- 
sions of  Washington,  District  of  Columbia, 
or  to  any  other  sectarian  organization  what- 
ever, for  the  support  education,  or  main- 
tenance of  any  Indian  pupils  of  the  said 
Sioux  tribe,  at  the  said  St  Francis  Mission 
Boarding  School  or  any  other  sectarian 
school  on  tba  said  Rossbud  reservation  or 
elsewhere." 

£.  And  for  a  permanent  injunction  against 
the   drawing,    eosmtsarsignnis^   and    paying 
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"any  warrants  in  favor  of  the  said  Bureau 
of  Catholic  Indian  Missions  of  Waskingtoi 
District  of  Columbia-,  or  any  other  sectarian 
organisation  whatever,  for  the  support,  edu- 
cation, and  maintenance  of  any  Indian  pu- 
pils of  the  said  Sioux  tribe  at  the  said  St. 
Francis  Mission  Boarding  School,  or 
other  sectarian  school  on  the  said  Rosebud 
reservation  or  elsewhere,  payable  out  of 
any  money  appropriated,  either  by  perma- 
nent appropriation  or  otherwise,  for  the 
uses  of  the  said  Sioux  tribe." 

g      3.  And  for  general  relief. 

*  *  The  defendants  answered,  1.  Admitting 
"that  the  plaintiffs  are  citizen!  of  the  Unit- 
ed States,  and  member*  of  the  Sioux  tribe 
of  Indians,  but  aver  that  the  said  Indians 
are  only  nominal  plaintiffs,  the  real  plain- 
tiff being  the  Indian  Rights  Association, 
who  have  had  this  suit  brought  for  the  pur- 
pose of  testing  the  validity  of  the  contract 
hereinafter  referred  to." 

2.  Admitting  "that  they  are  residents  of 
the  District  of  Columbia,  and  are  sued  in  this 
action  as  Commissioner  of  Indian  Affairs, 
the  Secretary  of  the  Interior,  the  Secretary 
of  the  Treasury,  the  Treasurer  of  the  Unit- 
ed States,  and  the  Comptroller  of  the  Treas- 
ury, respectively.  These  defendants,  as  of- 
ficers of  the  government  of  the  United 
States,  have  no  interest  in  the  controversy 
raised  by  the  bill,  except  to  perform  their 
duties  under  the  law,  and  they,  therefore, 
as  such  officers,  respectfully  submit  the  va- 
lidity of  the  contract  hereinafter  referred 
to,  and  the  payments  thereunder,  to  the 
judgment  of  this  honorable  court.  The  real 
defendant  in  Interest  is  the  "Bureau  of  Cath- 
olic Indian  Missions,' — a  corporation  duly 
incorporated  by  chapter  363  of  the  acts  of 
assembly  of  Maryland  for  the  year  1894, 
for  the  object,  inter  alia,  of  educating  the 
American  Indian  directly,  and  also  indi- 
rectly, by  training  their  teachers  and  oth- 
ers, especially  to  train  their  youth  to  be- 
come self -sustaining  men  and  women,  using 
such  methods  of  instruction  in  the  princi- 
ples of  religion  and  of  human  knowledge  as 
may  be  best  adapted  to  these  purposes. 

"As  the  object  of  the  bill  filed  is  to  test 
the  validity  of  a  contract  made  between  the 
Commissioner  for  Indian  Affairs  and  the 
said  'Bureau  of  Catholic  Indian  Missions,' 
and  the  validity  of  the  payment  of  the 
money  thereunder,  this  answer  will  set 
forth  the  facts  and  tbe  statutes  of  the  Unit- 
ed States  under  which  it  is  contended  that 
such  contract  and  the  payment  of  money 
thereunder  are  valid." 

This  the  answer  then  did  at  length,  and 
inasmuch  as  the  case  was  submitted  on 
bill  and  answer  with  certain  statement*  of 
the  Commissioner  of  Indian  Affairs,  It  la 


thought   that  the* answer   should   be  give*' 
substantially  in  full  as  it  is  in  the  margin.  + 

The  case  was  heard  on  the  bill,  the  an-  *• 
swer,  and  "certain*  proofs,  consisting  of  re-  P 
plies  made  by  the  Commissioner  of  Indian 
Affairs   to   certain   questions   asked   in   be- 
half of  the  plaintiffs,   and  also  of  certain  3 
statement*  in  the  reports  of  the'Cammis-* 
sioner  of  Indian  Affairs  for  the  years  1888 
and    1906,   inclusive,"   and   was   argued   by 
counsel,    and,    upon    consideration,    an    In-      t 
junction  was  decreed  from  "paying,  or  au- 
thorising the   payment  of,  either  by  them-  g 
selves   or  by  any   of  their  subordinate  •of-  ■ 
doers   or   agents  whatever,   any  money*  of 

t"3.  These  defendants  admit  the  allega- 
tions of  paragraph  3  of  the  bill,  but  toe 
pertinent  part  of  the  Sioux  treaty  of  April 


treaty  will  be  hereinafter  made. 

"4.  These  defendant*  admit  the  allega- 
tions of  paragraph  4  of  the  bill. 

"5.  These  defendants  admit  the  allega- 
tions in  paragraph  5  of  the  bill,  but  aver 
that  though  the  provision  from  I  17  of  the 
act  of  March  2,  1889,  is  correctly  stated,  as 
far  as  it  goes,  there  are  other  portions  of 
said  set  which  should  be  called  to  the  at- 
tention of  the  court,  which  is  accordingly 
done  hereafter  in  this  answer. 

"6.  These  defendants  admit  the  allegations 
In  paragraph  6  of  the  bill,  but  aver  that,  al- 
though clause  2  of  the  act  of  April,  1880,  is 
correctly  stated,  as  far  as  It  goes,  there  are 
other  provisions  of  law  to  be  called  to  the 
attention  of  the  court  in  this  connection, 
which  Is  accordingly  done  in  the  subsequent 
part  of  this  answer. 

"7.  These  defendants  admit  the  allegations 
In  paragraph  7  of  the  bill,  but  aver  that, 
although  the  provision  in  the  act  of  June 
7,  1897,  |  1,  is  correctly  stated  as  far  as  it 
goes,  the  section  is  not  fully  stated,  nor  are 
other  parts  of  the  act  referred  to  which 
bear  directly  on  the  question  raised  by  the 
bill. 

"8.  These  defendants  admit  that,  within 
the  meaning  of  the  acts  of  Congress  the  'Bu- 
reau of  Catholic  Indian  Missions'  Is  a  sec- 
tarian organisation,  and  tbe  industrial  school 
known  as  the  'St.  Francis  Mission  Boarding 
ol,'  on  the  Rosebud  reservation,  is  a  sec- 
tarian school. 

These  defendants  further  say  that  a  eon- 
tract  was  made  by  and  between  F.  E.  Leupp, 
Commissioner  of  Indian  Affairs,  for  and  on 
behalf  of  the  United  States  of  America,  and 
'the  Bureau  of  Catholic  Indian  Missions,'  for 
the  care,  education,  and  maintenance  during 
the  fiscal  year  ending  June  30,  1906,  of  2S0 
Indian  pupils  of  the  Sioux  tribe  of  Indians, 
at  the  industrial  school  known  as  St.  Fran- 
Mission  Boarding  School,  on  the  Rosebud 
reservation,  and  by  such  contract  it  was 
agreed  that  there  should  be  paid  to  the  *Bu- 
of  Catholic  Indian  Missions'  twenty- 
t  dollars  ($27)  per  quarter  for  every 
pupil  In  attendance,  provided  there  should 
not  be  paid  under  the  contract  a  sum  aggre- 
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the  Sioux  treaty  fund,  referred  to  in  the 
laid  bill  and  answer,  appropriated  for  the 
uses  of  the  Sioux  tribe  of  Indians,  to  the, 
Bureau  of  Catholic  Indian  Missions,  at 
§  Washington,  District  of  Columbia,  for  the 

*  support,*  education,  or  maintenance  of  any 
Indian  pupils  of  the  said  Sioux  tribe,  at  the 
St,  Francis  Mission  Boarding  School  on  the 

•-  Rosebud  reservation  in  the  state  of  South 

*  Dakota,  as  provided* in  the  contract  re- 
ferred to  in  eaid  bill  and  answer,  and  that 
the  defendants  be  further  restrained  from 
drawing,   countersigning,   and   paying  any 

?  warrants  in  favor  of  the  said  Bureau  of 
Catholic  Indian   Missions,   for  the  purpose 
aforesaid,   payable   out   of   the   said   Sioux 
treaty  fund;  and 
"It  is  further  ordered,  adjudged,  and  de- 


creed that  so  much  of  the  prayer  of  the 
said  bill  as  asks  that  an  injunction  issuagg 
.against  the  defendants,  restraining  them* 
from  paying  or  authorizing  the  payment  of 
any  of  the  interest  of  the  Sioux  trust  fund 
to  the  said  Bureau  of  Catholic  Indian  Mis- 
sions under  the  said  contract,  be  refused] 

•  'It  is  further  ordered  and  adjudged  that 
each  party  pay  the  respective  coats  by  each 
incurred." 

Each  party  prayed  an  appeal  from  so 
much  of  the  decree  as  was  adverse  to  them.3 
It  was  stipulated  "that  the  amount* which* 
was  to  have  been  paid  from  the  Sioux  treaty 
fund  under  the  contract  in  regard  to  which 
this  suit  is  brought  is  approximately  $24,* 
000." 


Kting  more  than  twenty-seven  thousand  dol- 
rs  ($27,000).  This  amount,  according  to 
the  contract,  was  to  be  paid  from  either  or 
all  of  the  funds  of  the  Sioux  tribe  of  In- 
dians, designated  technically  aa  'Interest  on 
Sioux  Fund,'  'Education  Sioux  Nation,'  and 
"Support  of  Sioux  of  Different  Tribes,  Sub- 
sistence, and  Civilization,'  all  of  which,  how- 
ever, are  embraced  in  the  two  funds  stated 
fn  the  bill ;  to  wit,  the  'Sioux  treaty  fond, 
described  in  paragraph  4  of  the  bill,  and 
the  Sioux  trust  fund,'  described  In  para- 
graph 5  of  the  bill. 

"This  contract  has  been  fully  performed 
by  the  'Bureau  of  Catholic  Indian  Missi 
and  there  is  due  to  it  thereunder  from  the 
said  funds  the  total  amount  of  twenty-seven 
thousand  dollars  ($27,000)  if  the  said  con- 
tract was  legally  made.  This  contract  was 
approved  by  the  Acting  Secretary  of  the  In- 
terior, Mr.  Jesse  E.  Wilson,  by  direction  of 
the  President  of  the  United  States;  bat,  by 
the  same  direction,  no  payments  have  been 
made  under  it,  in  order  that  the  validity  of 
the  contract  might  be  determined  by  the 
courts  of  the  United  States.  The  circum- 
stances under  which  this  contract  was  en- 
tered into  and  approved  are  hereinafter  more 
fully  stated. 

"These  defendants  deny  the  allegation  In 
paragraph  8  of  the  bill,  that  this  contract 
was  made  in  violation  of  the  act  of  June  7, 
1897,  or  in  violation  of  any  other  aet  of 
Congress. 

"9.  These  defendants  admit  that  payments 
under  this  contract  will  be  payments  for 
education  in  a  sectarian  school,  as  the  term 
'sectarian  school'  is  defined  in  the  acta  of 
Congress,  but  they  deny  that  said  payments 
will  be  in  violation  of  the  aet  of  June  7, 
1897,  and  they  further  deny  that  such  pay- 
ments will  deplete  the  Interest  of  said  'Sioux 
trust  fund'  to  the  injury  of  the  plaintiffs 
and  all  other  members  of  the  said  Sioux 
tribe  of  Indians  of  the  Rosebud  agency;  and 
they  further  deny  that  such  payments  will 
unlawfully  diminish  the  amount  of  money 
which  should  be  expended  out  of  the  said 
"Sioux  treaty  fund,'  and  the  interest  of  the 
•Sioux  trust  fund'  for  lawful  purposes  for 
the  benefit  of  the  plaintiffs  and  all  other 


members  of  the  said  Sioux  tribe  of  Indians 
of  the  Rosebud  agency;  and  they  further 
deny  that  said  payments  will  also  unlaw- 
fully diminish  the  cash  payments  which  the 
said  plaintiffs  and  other  members  of  the  said 
Sioux  tribe  of  Indians  of  the  Rosebud  agency 
are  entitled  to  receive  per  capita  out  of  the 
Interest  of  the  said  'Sioux  trust  fund,'  aa  al- 
leged in  paragraph  9  of  said  bill;  all  of 
which  will  mora  fully  and  at  large  appear 
by  the  detailed  statements  in  this  answer 
hereinafter  made. 

"10.  These    defendants    admit    that    the 
plaintiffs,  to  wit,  the  three  Indians  whose 


the  payment  of  any  part  of  the  Sioux  treaty 
or  trust  fund  to  the  said  "Bureau  of  Catho- 
lic Indian  Missions/  or  any  other  person 
or  organisation  whatsoever  for  the  educa- 
tion of  Indian  pupils  of  the  said  Sioux 
tribe  in  said  'St  Francis  Mission  Boarding 
School,*  or  any  other  sectarian  boarding 
school  whatever;  but,  on  the  contrary,  these 
defendants  admit  that  the  said  plaintiffs 
protest  against  any  use  of  either  of  the 
said  funds,  or  the  interest  of  the  same,  for 
the  purpose  of  such  education,  as  stated  in 
paragraph  10  of  the  bill. 

"11.  But  now  these  defendants,  further 
answering,  say  that,  although  they  have  an- 
swered in  terms  all  the  allegations  in  all 
the  paragraphs  of  the  bill  contained,  it  is 
necessary,  for  a  full  understanding  of  the 
rights  of  the  parties,  that  all  the  pertinent 
facts  connected  with  the  use  of  money  un- 
der the  contract  of  the  United  States  for 
the  education  of  the  Indians  in  contract 
schools  which  are  sectarian  within  the 
meaning  of  the  acts  of  Congress  should  be 
stated,  so  that,  in  the  light  of  all  these  facta, 
only  a  few  of  which  are  stated  in  the  bill, 
the  legality  of  the  contract  assailed  may  be 
judicially   determined. 

"12.  The  Catholic  missions  schools  were 
erected  many  years  ago  at  the  cost  of  char- 
itable Catholics,  and  with  the  approval  of 
the  authorities  of  the  government  of  the 
United  States,  whose  policy  it  was  then  to 
enoourago  the  education  and  civilization  of 
the  Indiana  through  the  work  of  religious 
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The  case  «M  submitted  on  record  and 
briefs,  and  the  court  affirmed  the  decree  be- 
low in  respect  of  the  income  of  the  "trust 
fond,''  and  reversed  the  injunction  against 
the  payment  from  the  "treaty  fund,"  and 
remanded  the  ease  with  directions  to  dis- 
miss the  bill  at  the  cost  of  the  complain- 
ants, whereupon  the  case  was  brought  to 
this  court  on  appeal. 

Messrs.  Charles  O.  Binney,  Hampton 
Tj.  Carson,  and  N.  Dubois  Miller  for  appel- 
lants. 

Mr.  Edgar  H.  Gaua,  Solicitor  General 
Hoyt,  and  Attorney  General  Bonaparte  for 

«*  *Hr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

We  concur  in  the  decree  of  the  court  of 
appeals  of  the  District,   and  the  reasoning 

organizations. 


individuals  who  are  already  engaged  in  edu- 
cating the  Indians,'  ss  may  be  approved  by 
the  War  Department 

"In  1820,  twenty-one  schools  conducted 
by  different  religious  societies  were  given 
eleven  thousand  eight  hundred  and  thirty- 
eight  dollars  (911,838),  and  from  that  date 
until  1870  the  principal  educational  work 
in  relation  to  the  Indians  was  under  the 
auspices  of  those  bodies,  aided  more  or  less 
by  the  government  For  a  long  time  the 
different  denominational  schools  referred  to 
were  aided  by  the  government  without  any 
formal  con  tract 

"In  1ST0  [18  Stat,  at  L.  386,  chap.  29G], 
an  act  of  Congress  was  passed  appropriating 
one  hundred  thousand  dollars  (1100,0001 
for  the  support  of  Indian  schools  among  In- 
dian tribes  not  otherwise  provided  for,  i.  «., 
among  tribes  not  having  treaty  stipulations 
providing  funds  for  educational  purposes, 
and  these  appropriations  continued  until 
1876.  Contracts  were  made  annually  with 
the  mission  schools  of  the  different  denomi- 
nations, payable  out  of  this  appropriation 
for  the  education  of  Indian  pupils.  As  to 
the  tribes  having  funds  for  educational  pur- 
poses under  treaty  stipulations,  contracts 
were  also  made  with  the  mission  schools  of 
the  different  denominations  payable  out  of 
the  treaty  funds.  In  1876,  Congress  began 
the  general  appropriation  'for  the  support  of 
industrial  schools  and  other  educational 
purposes  for  the  Indian  tribes,'  and  these 
annual  appropriations  from  the  public 
moneys  of  the  United  States  have  been  made 
from  that  time  until  the  present.  These  ap- 
propriations always  were  put  in  the  appro- 
priation acta  under  the  heading  'Support  of 
Schools,'  and  from  these  public  funds,  and. 
In  the  discretion  of  the  Commissioner  of  In- 
dian Affairs,  from  the  tribal  funds  herein- 
after explained,  were  paid  the  amounts  due 
amdsr  tbs  •ontraeta  made  by  tba  Co  minis  - 


by  which  lot  conclusion  Is  supported,  as  set 
forth  in  the  opinion  of  Wright,  J.,  speaking 
for  the  court    35  Wash.  L.  Rep.  786. 

The  validity  of  the  contract  for  127,000 
is  attacked  on  the  ground  that  all  contracts 
for  sectarian  education  among  the  Indiana 
are  forbidden  by  certain  provisos  contained 
In  the  Indian  appropriation  acta  of  1896, 
1896,  1897,  1S98,  and  1899.  But  if  those 
provisos  relate  only  to  the  appropriations 
made  by  the  government  out  of  the  public 
moneys  of  the  United  States,  raised  by  taxa- 
tion from  persons  of  all  creeds  and  faiths, 
or  none  at  all,  and  appropriated  gratuitous- 
ly for  the  purpose  of  education  among  the 
Indians,  and  not  to  "tribal  funds,"  which 
belong  to  the  Indians  themselves,  then  the 
contract  must  be  sustained.  The  difference 
between  one  class  of  appropriations  and  the 
other  has  long  been  recognized  In  the  an- 
nual appropriation  acts.    The  gratuitous  ap- 

sloner  of  Indian  Affairs,  with  the  approval 
of  the  Secretary  of  the  Interior,  with  the 
various  denominational  schools  for  the  ed- 
ucation of  Indian  pupils. 

"Some  time  before  1S95  opposition  devel- 
oped to  these  contracts  with  denominational 
schools,  on  the  ground  that  the  publio 
moneys  of  the  United  States,  raised  by  tax- 
ation, should  not  be  used  for  education  in 
sectarian  institutions;  and  also  for  other 

"Accordingly  there  is  found  in  the  appro- 
priation aet'of  1894,  chap.  290  (28  Stat 
at  L.  p.  311),  approved  August  16,  1894,  in. 
that  part  of  the  act  appropriating  the  pub- 
lie  moneys  for  the  support  of  Indian  schools, 
and  under  the  heading  'For  Support  of 
Schools,'  the  following: 

"  That  the  expenditure  of  the  money  ap- 
propriated for  school  purposes  under  this 
act  shall  be  at  all  times  under  the  super- 
vision and  direction  of  the  Commissioner  for 
Indian  Affairs  and  in  all  respects  in  con- 
formity with  such  conditions,  rules,  and  reg- 
ulations as  to  the  conduct  of  and  methoda 
of  instruction  and  expenditure  of  money  as 
may,  from  time  to  time,  be  prescribed  by 
him,  subject  to  the  approval  of  the  Secretary 
of  the  Interior. 

"  'Provided,  That  the  Secretary  of  the  In- 
terior is  hereby  directed  to  inquire  Into  and 
investigate  the  propriety  of  discontinuing 
contract  schools  and  whether,  En  his  judg- 
ment, the  same  can  be  done  without  detri- 
ment to  the  education  of  the  Indian  chil- 
dren, and  that  he  submit  to  Congress  at  the 
next  session  the  result  of  such  investiga- 
tion, including  an  estimate  of  the  additional 
cost,  if  any,  of  substituting  government 
schools  for  contract  schools,  together  with 
such  recommendations  as  he  may  deem  prop- 


ject   of   general   discussion.     I   agree   fully 
with   those   who   oppose   the   use   of   asuiU* 
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propriation  of  public  moneys  for  the  pur- 
pose of  Indian  education  baa  always  been 
made  under  the  beading,  "Support  of 
8ehooU;"  whilst  the  appropriation  of  the 
"treaty  fund"  has  always  been  under  the 
heading,  "Fulfilling  Treaty  Stipulations  and 
Support  of  Indian  Tribes;"  and  that  from 
the  "trust  fund"  is  not  In  the  Indian  ap- 
propriation acta  at  all.  One  class  o(  appro- 
priations relates  to  public  moneys  belonging 
to  the  government;  the  other  to  moneys 
which  belong  to  the  Indiana  and  which  is 
JJ  administered  for  them  by  tbe  government. 
*  -From  the  history  of  appropriations  of 
public  moneys  for  education  of  Indians,  set 
forth  in  tbe  brief  of  counsel  for  appellees, 
and  again  at  length  in  the  answer,  it  ap- 
pears that  before  1SS5  the  government,  for 
a  number  of  years,  bad  made  contracts  for 
sectarian  schools  for  the  education  of  the 
Indians,  and  the  money  due  on  these  eon- 
money  for  the  support  of  sectarian  schools. 
But  this  question  should  be  considered  prac- 
tically. The  schools  have  grown  up.  Money 
has  been  invested  in  their  construction  at  a 
time  when  they  were  recognized  as  wise 
instrumentalities  for  the  accomplishment  of 
good.  I  do  not  think  it  proper  to  allow  the 
intense  feeling  of  opposition  to  sectarian 
education,  which  is  showing  itself  all  over 
the  land,  to  induce  the  Department  to  dis- 
regard existing  conditions.  We  need  the 
schools  now,  or  else  we  need  a  large  appro- 
priation to  build  schools  to  take  their  place. 
"  'It  would  scarcely  be  just  to  abolish 
them  entirely, — to  abandon  instantly  a  pol- 
icy so  long  recognized.  My  own  suggestion 
it  that  they  should  be  decreased  at  tbe  rate 
of  not  leas  than  20  per  cent  a  year.  Thus, 
in  a  few  years  more,  they  would  cease  to  ex- 
ist, and  during  this  time  tbe  bureau  would 
be  gradually  prepared  to  do  without  them, 
while  they  might  gather  strength  to  continue 
without  government  aid.  This  is  the  policy 
which  is  now  controlling  the  Department, 
and,  unless  it  la  ohanged  by  legislation,  it 
will  be  continued.  The  decrease  in  tbe 
appropriation  for  the  present  fiscal  year  Is 
20  per  cent.' 

"Congress,  in  pursuance  of  this  recommen- 
dation, introduced  for  the  first  time  in  tbe 
appropriation  act  of  1895,  chap  1SS  (28 
Stat,  at  L.  888),  a  limitation  on  the  use  of 
public  money  in  sectarian  schools. 

"The  act  appropriates,  under  the  heading 
'Support  of  Schools,'  of  the  public  moneys 
of  the  United  States  'for  support  of  Indian 
day  and  industrial  schools  and  for  other  edu- 
cational purposes  .  .  .  (1,164,350.  .  .  . 
"  'Provided,  That  the  Secretary  of  the  In- 
terior shall  make  contracts,  but  only  witb 
present  contract  schools,  for  the  education 
of  Indian  pupils  during  the  fiscal  year  end- 
ing June  30,  1896,  to  an  extent  not  exceed- 
ing SO  per  cent  of  the  amount  so  used  for 
the  fiscal  year  1S9E,  and  the  government 
•hall,  aa  early  as  practicable,  make  provi- 
sion for  the  education  of  Indian  children  in 


tracts  was  paid,  in  the  discretion  of  'the 
Commissioner  of  Endian  Affairs,  from  ths 
"tribal  funds"  and  from  the  gratuitous  pub- 
lic appropriations.  But  in  1804  opposition 
developed  against  appropriating  publfa 
moneys  for  sectarian  education.  Accord- 
ingly, In  the  Indian  appropriation  act  of 
1894,  under  the  heading  of  "Support  of 
Schools,"  the  Secretary  of  the  Interior  was 
directed  to  investigate  the  propriety  of  dis- 
continuing contract  schools,  and  to  make 
such  recommendations  as  he  might  deem 
proper.  The  Secretary  suggested  a  gradual 
reduction  in  tbe  public  appropriations  on 
account  of  the  money  which  had  been  in- 
vested in  these  echools,  with  the  approba- 
tion of  tbe  government.  He  said:  "Itwonld 
be  scarcely  just  to  abolish  them  entirely,— 
to  abandon  instantly  a  policy  so  long  recog- 
nized,"— and  suggested  that  they  should  be 
decreased  at  the   rate  of  not  less  than  20 

government  schools.'  28  Stat,  at  L.  90S, 
chap.  188. 

''Congress,   in   the   Indian    appropriation 


lowing  language  in  the  act:  "  'And  it  is 
hereby  declared  to  be  the  settled  policy  of 
the  government  to  hereafter  make  no  ap- 
propriation whatever  for  education  in  any 
sectarian  school  Provided,  That  the  Sec- 
retary of  the  Interior  may  make  contract* 
with  contract  schools,  apportioning,  as  near 
as  may  be,  the  amount  so  contracted  for 
among  schools  of  various  denominations,  for 
the  education  of  Indian  pupils  during  fiscal 
year  1897,  but  shall  only  make  such  con- 
tract* at  places  where  nonsectarian  schools 
cannot  be  provided  for  such  Indian  children, 
and  to  an  amount  not  exceeding  50  per  cen- 
tum of  the  amount  so  used  for  the  fiscal 
year  1895.'    29  Stat,  at  L.  p.  846. 

"Congress,  in  tbe  Indian  appropriation 
act  of  1897,  chap.  8,  appropriated  from  the 
public  moneys  of  the  United  States,  under 
the  head  of  'Support  of  Schools,'  'for  sup- 
port of  Indian  day  and  industrial  schools, 
and  for  other  educational  purposes  .  .  . 
31,200,000  .  .  .'  and  then,  as  a  qualifi- 
cation upon  this  appropriation,  and  follow- 
ing immediately  thereupon,  under  the  same 
heading,  'Support  of  Schools,'  occurs  the  fol- 
lowing language: 

"  'And  it  is  hereby  declared  to  be  the  set- 
tled policy  of  the  government  to  hereafter 
make  no  appropriation  whatever  for  educa- 
tion in  any  sectarian  school.  Provided,  That 
the  Secretary  of  the  Interior  may  make  con- 
tracts with  contract  schools,  apportioning 
as  near  a*  may  be,  the  amount  so  contracted 
for  among  schools  of  various  denominations, 
for  ths  education  of  Indian  pupils  during. 
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per.  cent  a  Tear.  Thus,  In  a  few  years  they 
would  cease  to  exist;  and  during  this  time 
the  bureau  would  be  gradually  prepared  to 
do  without  them,  while  they  might  gather 
strength  to  continue  without  government 
aid. 

Accordingly,  Congress  introduced  in  the 
appropriation  act  of  1895  a  limitation  on 
the  usn  of  public  moneys  in  sectarian 
schools.  This  act  appropriated  under  the 
heading,  "Support  of  Schools,"  "for  sup- 
port of  Indian  day  and  industrial  schools 
and  for  other  educational  purposes  .  .  . 
t  1,164,360,  .  .  .  Provided,  That  the  Sec- 
retary of  the  Interior  shall  make  contracts, 
but  only  with  present  contract  schools,  for 
the  education  of  Indian  pupils  during  the 
fiscal  year  ending  June  30,  1896,  to  an  ex- 

tho  fiscal  year  1898,  but  shall  only  make 
such  contracts  at  places  where  nonsectarian 
schools  cannot  be  provided  for  such  Indian 
children,  and  to  an  amount  not  exceeding 
40  per  cent  of  the  amount  so  used  for  the 
fiscal  year  1895.'  30  Stat  at  L.  p.  79. 

"Congress,  in  the  Indian  appropriation  act 
of  1898,  chap.  645,  appropriated  from  the 
public  moneys  of  the  united  States,  under 
the  head  of  'Support  of  Schools,'  for  sup- 
port of  Indian  day  and  industrial  schools, 
and  for  other  educational  purposes  .  .  . 
11,100,000  .  .  .  Provided,  That  the  Sec- 
retary of  the  Interior  may  make  contracts 
with  contract  schools,  apportioning,  as  near 
as  may  be,  the  amount  so  contracted  for 
among  other  schools  of  various  denomina- 
tions, for  the  education  of  Indian  pupils 
during  the  fiscal  year  1899,  but  shall  only 
make  such  contracts  at  places  where  non- 
sectarian  schools  cannot  be  provided  for  such 
Indian  children,  and  to  an  amount  not  ex- 
ceeding 30  par  cent  of  the  amount  so  used  for 
the  fiscal  year  1896.'    30  Stat,  at  L.  p.  587. 

"Congress,  In  the  Indian  appropriation 
net  of  1899,  chap.  824,  appropriated  from 
the  public  moneys  of  the  United  States, 
under  the  head  of  'Support  of  Schools,'  'for 
support  of  Indian  day  and  Industrial  schools, 
and  for  other  educational  purposes,  .  .  . 
91,100,000  .  .  .  Provided,  That  the  Sec- 
retary of  the  Interior  may  make  contracts 


,;  schools  of  various  denominations, 
for  the  education  of  Indian  pupils  during 
the  fiscal  year  1900,  but  shall  only  make 
such  contracts  at  places  where  nonsectarian 
schools  cannot  be  provided  for  such  Indian 
children,  and  to  an  amount  not  exceeding 
15  per  centum  of  the  amount  so  used  for 
the  fiscal  year  1895,  the  same  to  be  divided 
proportionately  among  the  said  several  con- 
tract schools,  this  being  the  final  appropria- 
tion for  sectarian  schools.'  30  Stat,  at  L. 
p.  942. 

■The  several  Indian  annual  appropriation 
acts  since  1899,  to  wit,  beginning  with  1900 
to  the  present  time,  contain  under  the  head 
of  'Support  of  Schools'  simply  a  general  ap- 
propriation of  public  moneys  for  the  sup- 


tent  not  exceeding  eighty  per  centum  of  the 
amount  so  used  for  the  fiscal  year  1895,  and 
the  government  shall,  as  early  as  practica- 
ble, make  provision  for  the  education  of  tits 
Indian  children  in  government  schools."  ;? 
*  This  limitation  of  80  per  cent  was  to  be* 
expended  for  contract  schools,  which  were 
those  that,  up  to  that  time,  had  educated 
Indians  through  the  use  of  public  moneys, 
and  had  no  relation  and  did  not  refer  to 
"tribal  funds. " 

In  the  appropriation  act  of  1893,  under 
the  same  heading,  "Support  of  Schools," 
the  appropriation  of  public  money  of  $1,- 
236,000  was  limited  by  a  proviso  that  can- 
tracts  should  only  be  made  at  places  when 
nonsectarian  schools  cannot  be  provided  for 
Indian  children,  to  an  amount  not  exceeding 

port  of  Indian  and  industrial  schools,  and 
for  other  educational  purposes,'  without  any 
proviso  in  any  of  them  respecting  contracts 
with  sectarian  schools,  or  without  any  state- 
ment in  any  of  them  of  the  policy  of  tho 
government  with  respect  to  sectarian  schools. 

"It  will  be  observed  that  the  phrase  'and 
it  is  hereby  declared  to  be  the  settled  policy 
of  the  government  to  hereafter  make  no  ap- 
propriation whatever  for  education  in  any 
sectarian  school,'  which  Is  cited  and  relied 
on  in  paragraph  7  of  the  bill,  is  found  only 
in  the  Indian  appropriation  acta  of  1896 
and  1897,  and  in  no  prior  or  subsequent  acts 
of  Congress;  that  in  these  two  acts  it  is  ■ 
limitation  on  the  appropriation  of  public 
moneys,  and  is  found  only  under  the  heading 
'Support  of  Schools,'  under  which  the  public 
money  of  the  United  States  is  appropriated 
for  support  of  Indian  schools,  and  does  not 
occur  in  any  other  part  of  these  acts  of  Con- 
gress. These  defendants,  therefore,  submit, 
that  this  statement  of  policy,  in  bo  far  as  it 
can  now  have  any  legal  effect,  was  intended 
only  to  apply  to  appropriations  of  pnblie 
moneys  for  education  In  sectarian  schools; 
and  inasmuch  as  the  appropriation  of  public 
moneys  for  these  purposes  was  being  re- 
duced from  year  to  year  by  a  percentage 
which  would  make  the  last  appropriation 
to  be  for  the  fiscal  year  ending  June  30, 
1900,  there  was  no  necessity  for  repeating 
the  phrase  containing  the  policy  of  tne  gov- 
ernment in  any  acts  after  1897.  The  cessa- 
tion of  the  appropriation  from  the  public  . 
moneys  for  education  In  the  sectarian 
schools  was  treated  as  the  accomplishment 
of  the  purpose  contained  in  the  statement  of 
the  policy  found  in  the  acts  of  1896  and 
1897. 

"The  above  paragraph  contains  all  the 
matter  pertinent  to  the  appropriation  of 
public  moneys  for  the  support  of  education 
in  sectarian  schools.  These  appropriations 
ceased  with  the  Indian  appropriation  act  of 
1899,  have  never  been  made  since,  nor  is 
anyone  asking  that  they  should  he  made,  or 
that  any  public  moneys  of  the  United  States 
raised  by  taxation  should  be  employed  for 
such   purposes. 

"18.  But  these  defendants,  further  antwar- 
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SO  par  cent  of  the  amount  to  used  for  the 
flaea)  year  1895,  and  immediately  following 
the  appropriation  of  public  money  appears 
tho  expression,  "and  it  is  hereby  declared 
to  be  the  settled  policy  of  the  government 
to  hereafter  make  no  appropriation  what- 
ever for  education  in  any  sectarian  school." 
His  limitation,  if  It  can  be  {riven  effect  a* 
such,  manifestly  applies  to  the  use  of  pub- 
lic moneys  gratuitously  appropriated  for 
such  purpose,  and  not  to  moneys  belonging 
to  the  Indians  themselves.  In  the  appropri- 
ation act  of  1S9T  the  same  declaration  of 
policy  occurs  as  a  limitation  on  the  appro- 
priation of  public  moneys  for  the  support 
of  schools,  and  the  amount  applicable  to 
contract  schools  was  limited  to  40  per  cent 
of  the  amount  used  in  1895.    In  the  act  of 


paragraph  12  of  this  answer,  were  appro- 
priated until  1899  for  education  in  sectarian 
schools,  there  are  other  funds,  known  as 
tribal  funds,'  which  may  be  applied  for 
these  purposes.  These  funds,  these  defend- 
ants respectfully  submit,  are  not  public 
moneys,  out  really  belong  to  the  Indians 
themselves;  and  it  is  the  purpose  of  this 
paragraph  of  this  answer  to  give  a  general 
account  of  these  funds,  and  a  particular  ac- 
count of  the  'tribal  funds'  of  the  Sioux  In- 
dians, which  are  directly  in  controversy  in 
this  case,  will  be  given  in  the  next  para- 

"These  tribal  funds*  may  be  roughly 
grouped  into  two  classes;  (a)  Where  ces- 
sions of  land  or  other  property  have  been 
made  by  the  Indians,  and,  in  consideration 
thereof,  a  certain  sum  of  money  is  deposited 
in  the  Treasury  of  the  United  States,  which 
is  used  for  the  Indians  In  the  discretion  of 
the  Secretary  of  the  Interior.  These  are 
called  trust  funds.*     (b)  Where  — '-» 


oration  therefor  the  government  of  the  Unit- 
ed States  has,  by  treaty,  bound  itself  to 
furnish  money  for  the  civilization  and  edu- 
cation of  the  Indians.  These  are  eat  led 
treaty  funds.' 

"Examples  of  these  funds  are  as  follows: 

"Menominee  fund:  Interest,  $7,(161.96  per 
annum  (treaty  of  1848,  art. -B,  B  Stat,  at 
L.    852). 

"Menominee  log  fund:  Interest,  $76,313.98 
per  annum  (act  of  March  22,  1882,  22 
TStat.  at  L.  30,  chap.  46;  act  of  June  12, 
1890,  26  Stat,  at  L.  146,  chap.  418). 

"Osage  fund:  Interest,  C416.371.95  per 
annum  Itreaty  1865,  art.  3,  14  Stat,  at  L. 
«87;  act  July  15,  1870,  16  Stat,  at  L. 
362,  chap.  296;  act  of  June  16,  1S80,  31 
Stat,  at  L.   292,  chap.   251). 

"Ossfre  fund:  Interest  on  169,120,  E  per 
cent  (treaty  June  2d,  1825,  for  educational 
purposes  per  Senate  resolution,  Jan.  9,  1838, 
7  Stat  at  L.  242). 

"The  yearly  amounts  provided  for  the  In- 
dians under  treaties  are  annually  appro- 
priated in  the  Indian  appropriation  acta. 


1898  the  amount  applicable  to  contract 
schools  was  limited  to  SO  per  sent,  and  in 
the  act  of  1899  the  amount  so  applicable  was 
limited  to  15  per  cent,  these  words  being 
added:  "This  being  the  final  appropriation 
for  sectarian  schools."  The  declaration  of 
the  settled  policy  of  the  government  is 
found  only  in  the  acts  of  1890  and  1897, 
and  was  entirely  carried  out  by  the  reduc- 
tions provided  for 

Since  1899  public  moneys  are  appropri- 
ated under  the  heading,  "Support  of 
Schools,"  "for  the  support  of  Indian  and 
industrial  schools,  and  for  other  educational 
purposes,"  without  saying  anything  about 
sectarian  schools.  This  was  not  needed,  as 
the  effect  of  the  legislation  was  to  make 
subsequent     appropriations     for     education 

not  in  that  part  of  the  act  under  the  title 
'Support  of  Schools'  which  appropriated  the 
public  money  of  the  United  States,  but  un- 
der the  heading  'Fulfilling  Treaty  Stipula- 
tions with,  and  Support  of,  Indian  Tribes ; ' 
for,  although  formally  appropriated,  the 
moneys  are  not  regarded  as  the  moneys  of 
the  United  States,  but  moneys  belonging  to 
the  Indians,  due  to  them  under  the  treaties, 
in  consideration  of  their  eeasion  of  lands 
and  other  rights. 

"But,  inasmuch  as,  according  to  Indian 
custom,  the  property  is  held  in  common,  and 
inasmuch  as  the  Indians  are  regarded  as 
wards  of  the  nation,  the  money  is  not  dis- 
tributed per  capita,  but  is  expended  for 
them,  and  for  their  benefit  and  advantage, 
under  the  discretion  of  the  Secretary  of  tie 


Stat,  at  1..  362,  chap.  396;  31  Stat  at  L. 
293,  chap.  251;  22  Stat  at  L.  SO,  chap.  46; 
25  Stat  at  L.  895,  chap.  405;  36  Stat,  at 
L.  146,  344,  chaps.  418,  807. 

"14.  As  to  the  'Sioux  funds'  directly  In 
controversy,  the  facts  are  as  follows: 

"On  March  2,  1889,  the  act  of  Congress 
of  1889,  chap.  405,  was  approved.  This  was 
entitled,  'An  Act  to  Divide  a  Portion  of  the 
Reservation  of  the  Sioux  Nation  of  Indians 
in  Dakota  into  Separate  Reservations,  and 
to  Secure  the  Relinquishment  of  the  Indian 
Title  to  the  Remainder.'  Under  this  act 
the  Indians  made  certain  cessions  of  land, 
and,  in  partial  consideration  therefor,  it 
was  provided  in  |  17  of  the  set  as  follows: 

"'And,  in  addition  thereto,  there  shall  be 
set  apart  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated  the  sum  of  three 
millions  of  dollars,  which  said  sum  shall  be 
deposited  in  the  Treasury  of  the  United 
States  to  tbe  credit  of  the  Sioux  Nation  of 
Indians  as  a  permanent  fund,  the  Interest 
on  which,  at  five  per  centum  per  annum, 
shall  be  appropriated  under  the  direction  of 
the  Secretary  of  the  Interior  to  the  use  of 
the  Indians  receiving  rations  and  annuities 
upon  the  reservations  created  by  this  act,  in 
proportion  to  the  numbeT*  that  shall  so  re- 
ceive rations  and  annuities  at  the  time  this 
act  takes  effect,  as  follows:  One  half  of  said 
interest  shall  be  so  expended  for  the  pro- 
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wu  that  sectarian  school*  wan  excluded 
in  aharing  in  them,  nnlf as   otherwise   pro- 

e  Tided. 

•  •  Aa  hu  been  shown,  in  1888  the  United 
State*  made  a  treaty  with  the  Sioux  In- 
diana, under  which  the  Indian*  made  large 
cession*  of  land  and  other  right*.  In  con- 
sideration of  this  the  United  State*  agreed 
that  for  every  thirty  children  a  house 
should  be  provided  and  a  teacher  competent 
to  teach  the  elementary  branches  of  our  Eng- 
lish education  should  be  furnished  for  twen- 
ty yean.  In  1877,  in  consideration  of  fur- 
ther land  cessions,  the  United  States  agreed 
to  furnish  all  necessary  aid  to  assist  the 
Indians  in  the  work  of  civilization,  and  fur- 
nish them  schools  and  instruction  in  me- 
chanical and  agricultural  arta,  a*  provided 


by  the  treaty  of  1868.  In  1880  Congress 
extended  the  obligation  of  the  treaty  for 
twenty  years,  subject  to  inch  modification* 
a*  Congress  should  deem  most  effective,  to 
secure  the  Indians  equivalent  benefits  of 
sueh  education.  Thereafter,  in  every  an- 
nual InHian  appropriation  act,  there  was 
an  appropriation  to  carry  out  the  terms  of 
this  treaty,  under  the  heading,  "Fulfilling 
Treaty  Stipulations  with,  and  Support  of, 
Indian  Tribes." 

These  appropriations  rested  on  different 
ground*  from  the  gratuitous  appropriations 
of  public  moneys  under  the  heading,  "Sup- 
port of  Schools."  The  two  subjects  were 
separately  treated  in  each  act,  and  natural- 
ly, as  they  are  essentially  different  in  char- 
acter.   One  ia  the  gratuitous  appropriation 


motion  of  industrial  and  other  suitable  edu- 
cation among  said  Indian*,  and  the  other 
half  .  .  .  for  such  purposes,  including 
reasonable  cash  payments  per  capita,  as,  in 
the  judgment  of  said  Secretary,  shall,  from 
time  to  time,  most  contribute  to  the  ad- 
vancement of  said  Indians  In  civilization 
and  self-support'     26  Stat,  at  L.  89E. 

"This  is  tne  fund  called  the  'Sioux  trust 
fund'  in  the  5th  paragraph  of  this  bill. 

"The  method  of  the  payment  of  the  inter- 
est on  this  fund  was  changed  in  1880  by  the 
act  of   1880,  chapter   41,  as   follows: 

"  The  Secretary  of  the  Interior  be,  and  he 
ia  hereby,  authorized  to  deposit  in  tbe  Treas- 
ury of  the  United  States,  any  and  all  sums 
now  held  by  him,  or  which  may  hereafter  be 
received  by  him,  as  Secretary  of  the  Interior 
and  trustee  of  various  Indian  tribes,  on  ac- 
count of  the  redemption  of  United  States 
bonds  or  other  stocks  and  securities  belong- 
ing to  the  Indian  trust  fund,  and  all  sums 
received  on  account  of  sales  of  Indian  trust 
lands,  and  the  sales  of  stocks  lately  pur- 
chased for  temporary  investment,  whenever 
he  is  of  the  opinion  that  the  best  interests 
of  the  Indians  will  be  promoted  by  such  de- 
posits in  lien  of  investments,  and  the  United 
States  shall  pay  interest  semiannually  from 
the  date  of  deposit  of  any  and  all  such  sums 
In  the  United  States  Treasury,  at  the  rate 
per  annum  stipulated  by  treaties,  or  pre- 
scribed by  law,  and  such  payments  shall  be 
made  in  the  usual  manner,  as  each  may  be- 
come due,  without  further  appropriation  by 
Congress.'    21  Stat,  at  L.  70. 

"This  provision  is  partially  cited  in  the 
bill  in  paragraph  6. 

"15.  Under  a  treaty  between  the  United 
States  and  different  tribes  of  Sioux  Indians, 
made  on  April  29,1868  (15  Stat,  at  L.  635), 
these  Indians  made  large  cessions  of  land 
and  other  rights,  and,  in  partial  considera- 
tion therefor,  the  United  States  agreed  with 
thiTn  as  follows: 

'■  'Art.  7.  In  order  to  Insure  the  civilisa- 
tion of  the  Indians  entering  into  this  treaty, 
the  necessity  of  education  is  admitted,  es- 
pecially of  such  of  them  as  are  or  may  be 
settled  on  said  agricultural  reservations,  and 
they  therefore  pledge  themselves  to  compel 


their  children,  male  and  female,  between  the 
ages  of  six  and  sixteen  years,  to  attend 
school,  and  it  is  hereby  made  the  duty  of 
the  agent  for  said  Indians  to  see  that  this 
stipulation  is  strictly  complied  with,  and 
the  United  States  agrees  that,  for  every 
thirty  children  between  said  ages,  who  can 
be  induced  or  compelled  to  attend  school,  a 
house  shall  be  provided  and  a  teacher  com- 
petent to  teach  the  elementary  branches  of 
an  English  education  shall  be  furnished, 
who  will  reside  among  said  Indians  and 
faithfully  discharge  his  or  her  duties  as  a 
teacher.  Tbe  provisions  of  this  article  to 
continue  for  not  less  than  twenty  years.' 

"By  the  act  of  Congress  of  Februarv  28, 
1877,  chap.  72  (19  Stat,  at  L.  254-256), 
ratifying  an  agreement  with  bands  of  Sioux 
Nation,  In  consideration  of  further  land  ces- 
sions, it  was  provided: 

"  'In  consideration  of  the  foregoing  ces- 
sion of  territory  and  rights,  and  upon  full 
compliance  with  each  and  every  obligation 
assumed  by  the  said  Indians,  the  United 
States  does  agree  to  provide  all  necessary 
aid  to  assist  the  said  Indians  in  the  work 
of  civilization,  to  furnish  to  them  schools 
and  instruction  in  mechanical  and  agricul- 
tural arte,  as  provided  for  by  the  treaty  of 
1868.' 

"By  the  17th  section  of  the  act  of  1889. 
chap.  406   (25  Stat,  at  L.  894),  it  was  pro- 

"  'That  the  7th  article  of  the  said  treaty 
of  April  29,  1868,  securing  to  said  Indians 
the  benefits  of  education,  subject  to  such 
modifications  as  Congress  shall  deem  most 
effective  to  secure  to  (aid  Indians  equiva- 
lent benefits  of  such  education,  shall  con- 
tinue in  force  for  twenty  years  from  and 
after  the  time  this  act  shall  take  effect.' 

"By  the  act  of  1906,  chap.  1479  (33  Stat, 
at  L.  p.  1048),  entitled— 

"  'An  Act  Making  Appropriations  for  Car- 
rent  and  Contingent  Expenses  of  the  In- 
dian Department,  and  for  Fulfilling  Treaty 
Stipulations  with  Various  Indian  Tribes  for 
the  Fiscal  Year  Ending  June  30th,  1904, 
and  for  Other  Purposes' — it  was  provided 
under  the  heading  'Fulfilling  Treaty  Stipw 
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of  public  moneys  for  tlio  purpose  of  Indian 
education;  but  the  "treaty  fund"  Is  not  pub- 
lic money  in  this  him,  It  la  the  Indian*' 
money,  or,  at  least,  la  dealt  with  by  the 
government  aa  if  it  belonged  to  them,  aa 
morally  it  does.  It  differ*  from  the  "trust 
fund"  in  this:  The  "trust  fund"  has  been 
set  aside  for  the  Indians,  and  the  income  ex- 
pended for  their  benefit,  which  expenditure 
required  no  annual  appropriation.  The 
whole  amount  due  the  Indian*  for  certain 
land  cessions  was  appropriated  in  one  lump 
sum  by  the  act  of  18S9  (26  Stat,  at  L.  888, 
chap.  405).  This  "trust  fund"  ia  held  for 
the  Indians,  and  not  distributed  per  capita, 
being  held  as  property  in  common.  The 
money  is  distributed  in  accordance  with  the 
discretion  of  the  Secretary  of  the  Interior, 

lations  with,  and  Support  ol,  Indian  Tribes' 
a*  follow*: 

"  'For  support  and  maintenance  of  day 
and  Industrial  schools,  including  erection 
and  repairs  of  school  buildings  in  accordance 
with  art.  7  of  the  treaty  of  April  29th,  1868, 
which  article  is  continued  in  force  for  twen- 
ty years  by  |  17  of  the  act  of  March  2,  1889, 
$225,000.' 

"A  similar  appropriation  has  been  annu- 
ally made  for  many  years  back  in  the  In- 
dian appropriation  acta. 

"This  is  the  'treat;  fund'  in  dispute,  re- 
ferred to  in  the  4th  paragraph  of  the  bill. 

"These  defendants  respectfully  represent 
that  this  'treaty  fund'  does  not  differ  from 
the  'trust  fund,'  in  the  main  point  that 
It  is  money  belonging  to  the  Indians,  and 
not  public  money  of  the  United  State*. 

"Both  funds  arise  from  cessions  made  by 
the  Indians  of  lands  and  other  rights.  The 
one  1*  a  specific  sum  of  which  toe  United 
States  is  a  trustee  for  the  Indians ;  the  other 
is  an  obligation  payable  in  instalments  un- 
der the  agreement  of  a  treaty. 

"These  defendants,  therefore,  respectfully 
submit  that  as  to  both  of  these  funds  there 
is  nothing  to  prevent  the  Secretary  of  the 
Interior  from  using  them  in  his  discretion, 
and  especially  from  using  them  as  the  real 
owners  thereof  desire  and  request. 

"16.  Prior  to  1900  the  sectarian  schools 
were  aided  by  appropriation  from  the  pub- 
lic money*,  and,  in  the  discretion  of  the 
Secretary  of  the  Interior,  from  the  tribal 
funds  just  described. 

"In  1900,  not  only  the  public  appropria- 
tions ceased,  as  has  been  heretofore  shown, 
but  all  aid  from  the  tribal  funds  also  ceased, 
except  as  to  the  Osage  treaty  and  trust 
funds  hereinbefore  referred  to.     At  the  re- 

Suest  of  the  Osage  Indians,  their  treat;  funds 
ave  been  annually  and  uninterrupted- 
ly applied  to  the  Catholic  mission  school* 
under  annual  contract  with  the  Commis- 
sioner of  Indian  Affairs,  approved  by  the 
Secretary  of  the  Interior.  With  the  excep- 
tion of  the  Osage  funds,  no  'tribal  funds' 
were  applied  to  education  in  denominational 
schools  from  1900  to  1904. 
"In  the  meantime  application  was  made 


but  really  belong*  to  "the  Indiana.  The? 
President  declared  It  to  be  the  moral  right  of 
the  Indian*  to  have  this  "trust  fund" 
applied  to  the  education  of  the  In- 
dian* in  the  school*  of  their  choice, 
and  the  same  view  was  entertained  by  the 
supreme  court  of  the  District  of  Columbia 
and  the  court  of  appeal*  of  the  District. 
But  the  "treaty  fund"  has  exactly  the  same 
characteristic*.  They  are  moneys  belonging 
really  to  the  Indian*.  They  are  the  price 
of  land  ceded  by  the  Indians  to  the  govern- 
ment. The  only  difference  is  that,  in  the 
"treaty  fund,"  the  debt  to  the  Indian*  cre- 
ated and  secured  by  the  treaty  is  paid  by 
annual  appropriations.  They  are  not  gra- 
tuitous appropriations  of  public  money*, 
but  the  payment,  as  we  repeat,  of  a  treaty 

to  President  McKinley  by  the  'Bureau  of 
Catholic  Indian  Missions'  for  the  revocation 
of  the  'Browning  ruling*  and  the  use  erf 
'tribal  funds'  for  the  education  of  the  Catho- 
lic Indian  children  in  Catholic  schools. 

"On  September  30, 1896,  the  then  Commis- 
sioner of  Indian  Affairs,  D.  M.  Browning,  In 
answer  to  the  question,  'whether  parents  of 
Indian  children  have  the  right  to  decide 
where  their  children  shall  attend  school,' 
said: 

"  'It  ia  your  duty  first  to  build  up  and 
maintain  the  government  day  schools,  as  in- 
dicated in  your  letter,  and  the  Indian  par- 
ents have  no  right  to  designate  which  school 
their  children  shall  attend.' 

"This  was  the  'Browning  ruling.'  It  was 
ordered  abrogated  by  President  McKinley  in 
1901,  and  some  eight  months  after,  to  wit, 
January  17,  1902,  it  was  formally  abrogated 
by  the  Commissioner  of  Indian  Affairs  with 
the   approval   of   the    Secretary   of   the  In- 

"The  question  of  the  use  of  the  'tribal 
funds'  w»i  referred  by  President  McKinley 
to  the  Secretary  of  the  Interior,  and  by  him 
to  the  Commissioner  of  Indian  Affairs,  who 
decided  adversely  to  the  appropriation  on 
February  12,  1901. 

"17.  On  or  about  January  1,  1904,  the 
matter  of  the  application  for  the  use  of 
'tribal  funds'  for  the  education  of  Indian 
children  in  mission  schools  was  brought  to 
the  attention  of  President  Roosevelt  by  the 
'Bureau  of  Catholic  Indian  Missions,'  who 
urged  that  the  Indians  should  be  allowed  to 
Use  their  own  money  in  educating  their  own 
children  in  the  schools  of  their  choice. 

"President  Roosevelt  took  up  the  matter 
on  January  22,  1904,  at  a  meeting  in  the 
executive  office  or  the  White  House,  at 
which  were  present  the  Attorney  General 
(Mr.  Knox)  and  Mr.  Russell,  of  the  Depart- 
ment of  Justice,  and  Secretaries  Hitchcock, 
Cortelyon,  and  Wilson,  and  Postmaster  Gen- 
eral Payne.  The  President  was  legally  ad- 
vised that,  notwithstanding  the  declaration 
of  Congressional  intent  not  to  make  appro- 
priations in  the  future  of  public  moneys  of 
the  American  people  for  sectarian  institu- 
tions, the  previous  law*  giving  the  Secretary 
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debt  in  instalment*.  We  perceive  no  justi- 
fication for  applying  the  proviso  or  declara- 
tion of  policy  to  the  payment  of  treaty  obli- 
gation*, inn  two  things  being  distinct  and 
different  in  nature,  and  having  no  relation 
to  each  other,  except  that  both  are  technical- 
ly appropriation  |. 

Borne  reference  is  made  to  the  Constitu- 
tion, In  respect  to  this  contract  with  the 
Bureau  of  Catholic  Indian  Missions.  It  is 
not  contended  that  it  is  unconstitutional, 
and  it  could  not  be.  Robert  v.  Bradfield,  12 
App.  D.  C.  475;  Bradfield  t.  Roberta,  17S 
V.  8.  291,  44  L.  ed.  168,  20  Sup.  Ct.  Rep. 
121.  But  it  is  contended  that  the  spirit  of 
the  Constitution  requires  that  the  declara- 
tion of  policy  that  the  government  "shall 
make  no  appropriation  whatever  for  educa- 
tion in  any  sectarian  schools"  should  be 
treated  as  applicable,  on  the  ground  that 
the  actions  of  the  United  States  were  to 
always  be  undenominational,  and  that, 
therefore,  the  government  can  never  act 
In  a  sectarian  capacity,  either  In  the  use 
of  its  own  funds  or  in  that  of  the  funds 
of  others,  in  respect  of  which  it  is  a  trustee; 
hence,  that  even  the  Sioux  trust  fund  can- 
not be  applied  for  education  in  Catholic 
schools,  even  though  the  owners  of  the  fund 


so  desire  it  But  wa  cannot  concede  the 
proposition  that  Indians  cannot  be  allowed 
to  use  their  own  money  to  educate  their 
children  in  the  schools  of  their  own  choice 
because  the  government  is  necessarily  unde- 
nominational, as  it  cannot  make  any  lawj 
respecting  an*  establishment  of  religion  or* 
prohibiting  the  free  exercise  thereof.  The 
court  of  appeals  well  said: 

"The  'treaty*  and  trust"  moneys  are 
the  only  moneys  that  the  Indians  can  lay 
claim  to  as  matter  of  right;  the  only  sums 
on  which  they  are  entitled  to  rely  as  theirs 
for  education;  and  while  these  moneys  are 
not  delivered  to  them  in  hand,  yet  the  money 
must  not  only  be  provided,  but  be  expend- 
ed, for  their  benefit,  and  in  part  for  their 
education;  it  seems  inconceivable  that  Con- 
gress shall  have  Intended  to  prohibit  them 
from  receiving  religious  education  at  their 
own  cost  if  they  desire  it;  such  an  intent 
would  be  one  to  prohibit  the  free  exercise 
of  religion  amongst  the  Indians,  and  such 
would  be  the  effect  of  the  construction  for 
which    the   complainants   contend." 

The  cestui*  qu«  trust  cannot  be  deprived 
of  their  rights  by  the  trustee  in  the  exercise 
of  power  implied. 

Decree  affirmed. 


of  the  Interior  discretion  to  use  certain 
moneys  of  the  Indians,  held  in  trust,  in  any 
way  that  he  might  see  fit,  including  assist- 
ance to  sectarian  schools,  were  not  repealed, 
and  consequently  his  discretion  remained. 

"The  President  decided  that,  inasmuch  a* 
the  legal  authority  existed  to  grant  the  re- 
quest of  the  Indians,  they  were  entitled,  as 
a  matter  of  moral  right,  to  have  the  money* 
coming  to  them  used  for  the  education  of 
their  children  at  the  schools  of  their  choioe. 

"A  full  and  detailed  statement  of  the  ac- 
tion of  the  President  in  1904  is  set  forth 
in  bis  letter  of  February  3,  1905,  which, 
with   Its    inclosure,   is  herein  set  out  at 

"This  new  request  was  submitted  to  the 
Department  of  Justice,  and  the  Department 
decided,  as  set  forth  in  the  accompanying  re- 
port, that  the  prohibition  of  tne  law  as  to 
the  use  of  public  moneys  for  sectarian 
schools  did  not  extend  to  moneys  belonging 
to  the  Indiana  themselves,  and  not  to  the 
public,  and  that  these  moneys  belonging  to 
the  Indians  themselves  might  be  applied  In 
accordance  with  the  desire  of  the  Indians 
[or  the  support  of  the  schools  to  which  they 
were  sending  their  children.  There  was,  in 
my  judgment,  no  question  that,  inasmuch 
as  the  legal  authority  existed  to  grant  the 
request  of  the  Indians,  they  were  entitled, 
as  a  matter  of  moral  right,  to  have  tile 
moneys  coming  to  them  used  for  the  educa- 
tion of  their  children  at  the  schools  of  their 
choice.     Care  must  be  taken,  of 


for  any  given  school  represents  only  the  pro 
rata  proportion  to  which  the  Indians  mak- 
ing the  petition  are  entitled.  But,  If  these 
two  conditions  are  fulfilled,  it  is,  in  my 
opinion,  just  and  right  that  the  Indians 
themselves  should  have  their  wishes  respect- 
ed when  they  request  that  their  own  money 
— not  the  money  of  the  public — be  applied 
to  the  support  of  certain  school*  to  which 
they  desire  to  send  their  children.  The  prac- 
tice will  be  continued  by  the  Department 
unless  Congress  should  decree  to  the  con- 
trary, or,  of  course,  unless  the  courts  should 
decide  that  the  decision  of  the  Department 
of  Justice  is  erroneous.' 

"This    communication    inclosed    a    letter 


notwithstanding  the  declaration  of  Con- 
gressional intent  not  to  make  appropriations 
in  the  future  of  public  moneys  of  the  Ameri- 
can people  for  sectarian  institutions,  the 
frevious  laws  giving  the  Secretary  of  the 
nterior  discretion  to  use  certain  moneys  of 
the  Indians,  held  in  trust,  in  any  way  that 
he  might  see  fit,  including  assistance  to  sec- 
tarian schools,  were  not  repealed,  and  con- 
sequently his  discretion  remained.  For  some 
of  these  laws,  see  14  Stat  at  L.  687;  18 
Stat,  at  T,.  362,  chap.  296;  21  Stat  at  L. 
292,  chap.  261;  22  Stat  at  L.  30,  chap.  46; 
26  Stat,  at  L.  896,  chap.  405 ;  26  Stat  at  L. 
146,  344,  chaps.  418,  807.' 

"Accordingly  the  following  contracts  wara 
made  by  the  United  States  with  various 
sectarian  organizations  for  the  education  at 
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Indian  cliildren  from  tribal  fundi*  for  the  I  ttnbool  used,  or  to  the  church  school,  when 


fecal  year  ending  Jane  30,  1906: 


ufcu,  or   hj  u»  CQurco  kqwi,  * 

the  school  need,  instead  of  I 
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*ln  June,  1906,  the  Commissioner  of  In- 
dian Affairs  was  notified  by  the  'Bureau  of 
Catholio  Indian  Missions'  that  it  was  pre- 
pared to  eare  for  and  educate  during  the 
fiscal  year  ending  June  30,  1906,  Indian 
pupils  at  the  several  schools  earned  on  by 
it  among  the  Sioux,  Menominee,  Osage, 
Northern  Cheyenne,  and  Quapaw  tribes, 
upon  the  same  terms  and  conditions  a* 
stipulated  in  its  contracts  for  carrying  on 
these  schools  for  the  fiscal  year  1905,  and 
requested  that  it  be  granted  a  renewal  of 
the  contracts  in  question,  payable  in  each 
aaae  from  the  trust  and  treaty  funds  of  the 
tribe  among  which  the  school  is  located,  for 
the  twelve  months  beginning  July  1,  1906. 

"To  this  application  the  Commissioner  re- 
plied that  the  request  would  receive  careful 
consideration;  that  the  applicability  of  the 
trust  and  treaty  funds  had  been  submitted 
to  the  proper  authorities  for  a  definite  de- 
termination, and  indicated  bow  petitions 
should  be  prepared,  and  the  safeguards  un- 
der which  the  signatures  of  the  Indians 
should  be  made.  Petitions  were  duly  Sled, 
signed  under  all  the  safeguards,  by  the 
Catholic  Indians. 

"In  the  meantime  the  schools  were  opened 
at  the  usual  time  and  instruction  given  to 
the  required  number  of  pupils,  in  the  con- 
fidence that  the  contracts  applied  for  would 
be  renewed. 

"The  Attorney  General  not  having  ren- 
dered any  decision  in  the  matter,  the  Presi- 
dent, by  a  letter  dated  December  23,  1S05, 
addressed   to   the   Commissioner   of   Indian 


said: 

"  There  are  two  kinds  of  Indian  funds 
Involved  in  this  matter.  One  is  the  trust 
fund,  which  requires  no  appropriation  by 
Congress,  and  which  clearly  is  to  be  admin- 
istered as  the  Indians  themselves  reouest. 
As  regards  this  fund,  you  will  treat  it  on 
the  assumption  that  the  Indians  have  the 
§  right  to  say  how  it  shall  be  used,  so  far  as 
*  choosing  the  schools  to  which  their  children 
are  to  go  is  concerned;  and  each  Indian  is 
a  tribe  to  be  credited  with  his  pro  rata  share 
of  the  funds,  which  you  will  apply  for  him 
t  school,  where  that  Is  the 


gating  any  portion  of  the  fund  for  the  sup- 
port of  the  government  school,  and  prorating; 
the  balance. 

"  The  other  fund  consists  of  moneys  ap- 
propriated by  Congress  in  pursuance  of 
treaty  stipulations.  As  to  these  moneys  it 
Is  uncertain  as  to  whether  or  not  the  pro- 
hibition by  Congress  of  their  application 
for  contract  schools  applies, — that  is,  wheth- 
er or  not  we  have  the  power  legally  to  use 
these  moneys  as  we  clearly  have  the  power 
to  use  the  trust  funds.  It  appears  that, 
certain  of  the  contract  schools  are  now 
being  run  in    the   belief   that   my  letter, 

?  noted  above,  authorized  the  use  of  the 
reaty  funds.  It  would  be  a  great  hard- 
ship, in  the  absence  of  any  clearly -de  fined' 
law  on  the  subject,  to  cut  them  off  at  this 
time  arbitrarily,  and  inasmuch  as  there  is- 
a  serious  question  involved,  I  direct  that, 
until  the  close  of  the  fiscal  year,  thaw 
schools  be  paid  for  their  services  out  of  the 
moneys  appropriated  by  Congress,  iu  pur- 
suance of  treaty  obligations,  on  the  same 
basis  as  the  schools  paid  out  of  the  trust 
funds, — always  exercising  the  precautions 
directed  in  my  letter  of  February  3d,  IMS, 
"to  see  that  any  petition  by  the  Indians  is 

ruine,  and  that  the  money  appropriated 
any  given  school  represents  only  the 
pro  rata  proportion  to  which  the  Indians- 
making  the  petition  are  entitled."  But  no 
new  contracts  are  to  be  entered  Into  for 
such  payments  after  the  close  of  the  pres- 
ent fiscal  year,  unless  there  is  authorisa- 
tion by  Congress  or  some  determination  by 
the  courts.' 

"Accordingly,  the  contracts  for  the  fiscal' 
year  ending  June  30,  1905,  hereinafter  set 
forth,  were  renewed  for  the  fiscal  year  end- 
ing June  30,  1906,  the  new  contracts  being 
executed  as  of  July  1,  1905. 

'The  services  have  been  performed  under 
all  these  contracts  and  the  money  paid  in 
all  of  them,  except  under  the  contract  with 
the  'Bureau  of  Catholic  Indian  Missions' 
for  the  education  of  250  Indian  pupils  at 
St.  Francis  Mission  School  on  the  Rosebud 
reservation.  The  payment  of  the  $27,000 
which  is  due  under  this  contract  has  been 
withheld  pending  the  decision  by  this  hon- 
orable court  as  to  validity  of  the  contract 
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and   tie   appropriation  of  tribal   funds  for 
such   purposes. 

"18.  And  these  defendants,  specifically 
answering    u    to   the   contract   in    dispute, 

"That  it  la  a  contract  mads  between  F. 
E.  Leupp,  Commissioner  of  Indian  Affairs, 
for  and  on  behalf  of  the  United  State*  of 
America,  and  the  'Bureau  of  Catholic  In- 
dian Missions,'  executed  as  of  July  1,  1906, 
for  the  care,  education,  and  maintenance  of 
150  Indian  pupils  at  the  St.  Francis  Mis- 
£  lion    School,    Rosebud    reservation,    South 

*  Dakota,  at  $108  per  oapita,  'per  annum, 
amounting  to  (27,000.  The  contract  was 
approved  oy  Jesse  E.  Wilson,  Acting  Secre- 
tary of  the  Interior. 

Application  for  the  contract  was  made 
by  the  'Bureau  of  Catholic  Indian  Missions' 
on  June  6,  190S. 

"On  March  26,  1906,  a  petition  duly 
signed  and  genuinely  signed  by  212  mem- 
bers of  the  Sioux  tribe  of  Indians  of  the 
Rosebud  agency,  South  Dakota,  was  tiled, 
asking  that  the  said  contract  applied  for 
be  entered  into  with  the  bureau. 

"The  payments  under  the  contract  were 
to  be  made  from  the  'Sioux  trust  fund'  and 
the  'Sioux  treaty  fund,'  as  hereinbefore  de- 
scribed, in  the  discretion  of  the  Commis- 
sioner of  Indian  Affairs. 

"There  are  4,986  Indiana  on  the  rolls  of 
the  Bosebud  reservation,  and  the  amount 
of  tribal  income  applicable  to  education,  in 
the  discretion  of  the  Commissioner,  is — 

8250,047.90,  or  a  per  capita  of  850.15. 

"The  212  petitioners  represent  669  shares, 

or    833,560.35,    and    of   this   they  ask  that 

£  827,000  be  used  for  the  education  of  their 

•  children  in  St.  "Francis  Mission  School.  The 
following  table  will  represent  the  pro  rata 
shares  in  these  tribal  funds,  and  the  per 
capita  shares: 
4,986  Indians, 

66S  shares 
Petitions, 
4,817  Petitions  (non- 
petitions) 


"Tlie  service*  under  this  contract  have 
been  fully  performed  to  the  satisfaction  of 
the  Commissioner  of  Indian  Affairs,  and 
the  twenty-seven  thousand  dollars  (827,- 
000)  agreed  to  be  paid  is  due  and  payable, 
if  this  honorable  court  determines  that  it 
is  legally  payable  out  of  the  'Sioux  trust 
fund'  and  the  'Sioux  treaty  fund.' " 


ESTATE  OF  GEORGE  N.  FLETCHKB,  Ds- 


Judg-iuents  —  of  sister  state  —  effect. 

1.  There  is  no  sueh  relation  between  an 
executor  and  administrator  with  the  will 
annexed,  appointed  in  another  state,  as  will 
make  a  decree  against  the  latter  binding 
upon  the  former  or  the  estate  in  his  posses 

Judgments  —  of  sister   state  —  effect. 

2.  A  decree  entered,  after  an  order  of  re- 
vivor, against  the  administrator  with  ths 
will  annexed  of  a  nonresident,  who  had 
died  pending  suit,  confirming  an  award  In 
arbitration  proceedings  had  in  the  suit  un- 
der a  rule  of  court,  does  not  bind  the  non- 
resident executors  and  legatees,  who  did 
not  appear  and  were  not  validly  served  with 
process,  although  the  stipulation  for  sub- 
mission to  arbitration  provided  that  the  ar- 
bitration should  continue  In  case  of  the 
death  of  either  party,  and  that  his  suc- 
cessors and  legal  representatives  should  be 
bound  by  the  final  award.* 


[No.  220.] 


4,986 


8260,047.90 
33,650.36 

8260,047.90 


Tribal      funds, 

860.15  per  capita. 
Tribal       funds, 

160.16  per  oapita. 


N  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Wayne  County,  in  that  state,  af- 
firming a  decision  of  the  Probate  Court  for 
that  county,  disallowing  a  claim  against  a 
decedent's  estate,  based  on  a  judgment  of  an- 
other state.    Affirmed. 

e  same  case  below,  146  Mich.  401,  109 


Tribal  funds, 
850.16  per  oapita. 
"The  cost  of  the  government  school  for 
the  fiscal  year  was  about  876,830.  Since 
the  shares  of  the  petitioning  Indians 
amount  to  833,550.35,  and  the  sum  asked 
for  the  school  is  only  $27,000  out  of  this 
share,  and  the  petitions  were  genuinely 
signed,  the  terms  of  the  executive  order  of 
President  Roosevelt  of  February  3d,  1905, 
«.  o.,  'to  see  that  any  petition  by  tbe  In- 
dians is  genuine,  and  that  the  money  ap- 
propriated for  any  given  school  represents 
only  the  pro  rolo  proportion  to  which  the 
Indians  making  the  petition  are  entitled,' 
have  been  strictly  carried  out. 

■Ed.  Not*.-   For  mum  ra  point,  see  Cent.  Dlf.  voL  *>.  Judfneat,  1 


Statement  by  Mr.   Justice  Browert  2 

*  On  April  24,  1874,  a  bill  of  complaint  In* 
a  suit  for  an  accounting  was  filed  In  tbs 
supreme  judicial  court  of  Massachusetts, 
litting  in  equity,  against  George.  N.  Fletcher, 
of  Detroit,  Michigan.  The  latter  personally 
appeared  and  defended  the  suit.  Without 
going  into  the  details  of  the  protracted  liti- 
gation in  Massachusetts,  or  showing  how 
the   plaintiff   in   error   became   at  last   the 
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plaintiff  la  whose  teat  the  Massachusetts 
oourt  enteral  judgment,  It  la  enough  to  say 
that  on  april  4,  1892,  an  agreement  wai 
made  between  the  partita  for  submitting  to 
arbitration  all  the  claims  and  demand!  ei- 
ther party  might  have  against  the  other; 
providing  that  the  arbitration  should  be 
under  rule  of  court,  and  that  It  should 
not  operate  u  a  discontinuance  of  the  suit. 
It  was  further  stipulated  that  the  decease 
of  either  party  should  not  terminate  the 
submission,  but  that  the  arbitration  should 
continue,  and  his  successors  and  legal  rep* 
resentativas  should  be  bound  by  the  final 
award  therein.  On  October  18,  1893,  the 
Hon.  William  L.  Putnam  was  selected  as  ar- 
bitrator. On  May  22,  1894,  he  filed  a  pre- 
liminary award.  After  this,  and  before  a 
final  award,  Fletcher  died,  leaving  a  will, 
which  was  probated  in  the  probate  court 
of  Wayne  county,  Michigan.  Letters  testa- 
mentary were  issued  to  bis  executors,  citi- 
zens of  Michigan,  who  qualified  as  such,  and 
J  took  possession  of  the  decedent's  estate  in 
■  Michigan.  His  principal  estate,  as  well 
a*  his  domioil,  was  in  Michigan,  but  he 
owned  two  small  tracts  in  Massachusetts. 
The  probate  oourt  of  Middlesex  county,  Mas- 
sachusetts, by  proceedings,  regular  in  form, 
appointed  Frank  B.  Cotton,  a  citizen  of  that 
state,  administrator  with  the  will  annexed. 
The  Massachusetts  property  was  afterwards 
told  by  that  administrator  for  $350. 

After  the  death  of  Fletcher  the  principal 
suit  was  revived,,  the  administrator  entered 
his  appearance  therein,  and  an  order  was 
made  by  the  Massachusetts  oourt  that  the 
executors  and  tbe  children  and  residuary 
legatees  of  the  decedent  be  notified  to  ap- 
pear, and  that  in  default  thereof  the  arbi- 
tration proceed.  They  were  notified  by 
personal  service  of  the  order  in  the  state  of 
Michigan,  but  did  not  appear.  The  arbitra- 
tion proceeded  in  their  absence  and  a  final 
award  was  made.  It  should  also  be  stated 
that,  on  his  death,  Fletcher's  counsel  with- 
drew their  appearance  in  the  case.  On  April 
14,  1903,  the  Massachusetts  supreme  judicial 
oourt  confirmed  the  awards  of  the  arbitrator, 
and  adjudged  that  Albert  W.  Brown  recover 
from  Frank  B.  Cotton,  administrator  with 
the  will  annexed,  the  sum  of  $394,372.87 
and  84,495.85  as  interest  and  the  costs  of 
suits,  afterwards  taxed  as  $5,385.40.  It 
was  further  adjudged  and  decreed  that  the 
Michigan  executors  of  the  last  will  were 
bound  by  tbe  final  award  of  the  arbitra- 
tor, and  liable  to  pay  to  Albert  W.  Brown 
the  aforesaid  sums ;  that  the  legal  represen- 
tatives of  George  N.  Fletcher  were  likewise 
bound  by  the  award  and  liable  for  any  de- 
ficiency. Thereafter  the  decree  of  the  Massa- 
chusetts court  was  filed  in  the  probate  oourt 
of  Wayne  county,  Michigan, 


-.  claim  against  the  estate.  It  was  disal- 
lowed by  that  court,  and,  on  appeal  to  the 
supreme  court  of  Michigan,  the  disallow- 
ance waa  affirmed.  144  Mich.  401,  109  N. 
W.  68$.    Thereupon  the  case  was  brought 


Messrs.  John  Miner 
for  plaintiff  in  error. 

Mr.  Henry  M.  Campbell  for  defendant 

■ 
•Mr.  Justice  Brewer  delivered  the  opln-* 
Ion  of  the  court: 

The  Federal  question  presented  is  wheth- 
er the  Michigan  courts  gave  force  and  effect 
to  the  1st  section  of  article  4  of  the  Federal 
Constitution,  which  provides  that  "full  faith 
and  credit  shall  be  given  in  each  state  to  the 
public  acta,  records,  and  judicial  proceed- 
ings of  every  other  state."  That  this  is  a 
Federal  question  is  not  open  to  doubt.  Hunt- 
ington v.  Attrill,  146  U.  S.  657,  666,  36  L- 
ed.  1123,  1127,  13  Sup.  Ct.  Rep.  224,  and 
cases  cited. 

The  constitutional  provision  does  not  pre- 
clude tbe  courts  of  a  state  in  which  tha 
judgment  of  a  sister  state  is  presented  from 
Inquiry  as  to  the  jurisdiction  of  the  court 
by  which  the  judgment  was  rendered.  See 
the  elaborate  opinion  by  Mr.  Justice  Bradley, 
speaking  for  the  court,  in  Thompson  v.  Whit- 
man, 18  Wall.  457,  21  L.  ed.  897.  Thai 
opinion  has  been  followed  in  many  cases, 
among  which  may  be  named  Simmons  v. 
Saul,  138  U.  S.  439,  448,  34  L.  ed.  1054, 
1059,  11  Sup.  Ct.  Rep.  369;  Reynolds  v. 
Stockton,  140  U.  S.  254,  366,  35  L.  ed.  464, 
467,  11  Sup.  Ct  Rep.  773;  Thormann  v. 
Frame,  176  U.  S.  350,  44  L.  ed.  500,  20 
Sup.  Ct.  Rep.  446.  Even  record  recitals  of 
jurisdictional  facts  do  not  preclude  oral  tes- 
timony as  to  the  existence  of  those  facts. 
Know  lee  v.  Logan-port  Gaslight  A  Coke  Co.e 
19  Wall. •88,  61,  22  L.  ed.  70,  72;  Fennoyer? 

Neff,  95  U.  S.  714,  730,  24  L.  ed.  565, 
571;  Cooper  v.  Newell,  173  U.  &  $99,  506, 
43  L.  ed.  808,  811,  19  Sup.  Ct.  Rep.  506. 

Every  state  has  exclusive  jurisdiction  over 
the  property  within  its  borders.  Overby  v. 
Gordon,  177  U.  S.  214,  44  L.  ed.  741,  20 
Sup.  Ct.  Rep.  603.  We  mske  this  extract 
from  the  opinion  of  Mr.  Justice  White  in 
that  case,  p.  222: 

"To  quote  the  language  of  Mr.  Chief  Jus- 
tice Marshall,  in  Rose  v.  Himely,  4  Crunch, 
241,  277,  2  L.  ed.  908,  $19 :  'It  Is  repugnant 
to  every  Idea  of  a  proceeding  in  rem  to  act 
against  a  thing  which  is  not  in  the  power  of 
sovereign  under  whose  authority  tha 
court  proceeds;  and  no  nation  will  admit 
that  its  property  should  be  absolutely 
changed,  while  remaining  la  its  own  posses- 
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•Ion,   by   a    sentence   which    la   entirely   ex 
porta.' 

"As  said  also  in  Peimoyer  v.  Neff,  89 
U.  S.  714,  722,  24  L.  ed.  665,  668:  'Except 
as  restrained  and  limited  by  the  Constitu- 
tion, the  severe,!  states  of  the  Uni'n  pos- 
sess end  exercise  the  authority  of  independ- 
ent state*;  and  two  well-established  prin- 
ciples of  public  law  respecting  the  juris- 
diction of  an  independent  state  over  persons 
and  property  are  applicable  to  them.  One 
of  these  principles  Is,  that  every  state  pos- 
sesses exclusive  jurisdiction  and  sovereignty 
over  persons  and  property  within  its  ter- 
ritory, .  .  .  The  other  principle  of  pub- 
lic law  referred  to  follows  from  the  one 
mentioned;  that  is,  that  no  state  can  exer- 
cise direct  jurisdiction  and  authority  over 
persons  or  property  without  its  territory. 
Story,  Conn.  L.  chap.  2;  Wheaton,  Inter- 
national Law,  pt.  2,  chap.  2.  The  several 
states  are  of  equal  dignity  and  authority, 
and  the  independence  of  one  implies  the  ex- 
clusion of  power  from  all  others.  And  so 
It  is  laid  down  by  jnrists,  as  an  elementary 
principle,  that  the  laws  of  one  state  have 
no  operation  outside  of  its  territory,  ex- 
cept so  far  as  is  allowed  by  comity;  and 
that  no  tribunal  established  by  it  can 
extend  its  process  beyond  that  territory 
so  as  to  subject  either  persons  or  property 
to  its  decisions.  "Any  exertion  of  authority 
of  this  sort  beyond  this  limit,"  says  Story, 
"is  a  mere  nullity,  and  incapable  of  bind- 
ing such  persons  or  property  in  any  other 
g  tribunals."  Btory,  Conn.  L.  1  539.'" 
*  *  Fletcher,  at  the  time  of  his  decease,  was 
the  owner  of  property,  some  of  it  situated 
in  Massachusetts  and  some  In  Michigan. 
Each  state  had  jurisdiction  over  the  proper- 
ty within  Its  limits,  and  could,  in  its  own 
courts,  in  conformity  with  its  laws,  provide 
for  the  disposition  thereof.  Massachusetts 
exercised  it*  jurisdiction  over  the  property 
within  its  limits  and  disposed  of  it  by  legal 
proceedings  in  its  courts.  The  contention 
now  is  that  the  proceedings  In  the  Massa- 
chusetts court  can  be  made  operative  to 
control  the  disposition  of  the  property  in 
Michigan.  In  support  of  this  contention, 
counsel  for  plaintiff  in  error  stats  two  prop- 
ositions: 

"The  supreme  judicial  court  in  equity  for 
Suffolk  county,  Massachusetts,  having  had 
jurisdiction  in  Fletcher's  lifetime  over  the 
subject-matter  and  the  parties  to  the  suit, 
and,  on  hie  death,  the  suit  having  been 
duly  revived,  the  decree  is  conclusive  evi- 
dence of  debt  in  this  proceeding. 

"Fletcher's  Michigan  executors  and  the 
administrator  with  the  will  annexed  of  his 
•state  in  Massachusetts  are  in  such  privity 
that  the  decree  is  conclusive  evidence  of  debt 
fa  this  proceeding." 


Considering  first  the  latter  proposition, 
we  are  of  opinion  that  there  is  no  such  rela- 
tion between  the  executor  and  an  adminis- 
trator with  the  will  annexed,  appointed 
in  another  state,  as  will  make  •  decree 
against  the  latter  binding  upon  the  former, 
or  the  estate  in  his  possession.  While  a 
judgment  against  a  party  may  be  conclu- 
sive, not  merely  against  him,  but  also 
against  those  in  privity  with  him,  there  la 
no  privity  between  two  administrators  ap- 
pointed in  different  states.  Vaughan  v. 
Northup,  15  Pet.  1,  10  L.  ed.  639;  Aspden 
v.  Nixon,  4  How.  407,  11  L.  ed.  1059;  Stacy 
v.  Thrasher,  6  How.  44,  13  L.  ed.  S37.  In 
this  latter  esse,  on  page  58,  it  was  saidt 

"Where  administrations  are  granted  to 
different  persons  In  different  states,  they  are 
so  far  deemed  independent  of  each  other 
that  a  judgment  obtained  against  one  will 
furnish  no  right  of  action  against  the  other, 
to  affect  assets  received  by  the  latter  In 
virtue  of  his  own  administration;  for,  in_ 
■  'Contemplation  of  law,  there  is  no  privity* 
between  hint  and  the  other  administrator. 
See  Story,  Confl.  L.  1  522;  Brodie  v.  Bick- 
ley,  2  Rawle,  431." 

8m  also  McLean  f.  Meek,  18  How.  16, 
16  L.  ed.  277;  Johnson  v.  Powers,  139  TJ.  S. 
150,  36  L.  ed.  112,  11  Sup.  Ct.  Rep.  S2S, 
in  which  the  question  is  discussed  at  soma 
length  by  Mr.  Justice  Gray.  This  doctrine 
was  enforced  In  Massachusetts  (Low  r. 
Bartlett,  8  Allen,  259),  where  a  judgment 
had  been  recovered  in  Vermont  against  an 
ancillary  administrator  appointed  in  that 
state,  whose  appointment  had  been  made  at 
the  request  of  the  executor  under  the  will 
probated  in  Massachusetts,  and  it  was  held 
that  the  administrator  was  not  in  privity 
with  the  executor,  because  the  two  were 
administering  two  separate  and  distinct  es- 
tate*; the  court  saying,  p.  262: 

"If  we  look  at  the  question  of  privity 
between  the  executor  here  and  the  ancillary 
administrator  in  Vermont,  it  is  difficult  to 
find  any  valid  ground  on  which  such  priv- 
ity can  rest  The  executor  derives  his  au- 
thority from  the  letters  testamentary  is- 
sued by  the  probate  court  here;  be  given 
bond  to  that  court;  is  accountable  to  it 
for  all  his  proceedings;  makes  his  final  set- 
tlement In  it,  and  is  discharged  by  it,  in 
conformity  with  the  statutes  of  this  com- 
monwealth. The  administrator  derives  bis 
authority  from  the  probate  court  In  Ver- 
mont, and  la  accountable  to  it  in  the  same 
in  which  the  executor  is  aoooant- 
able  to  our  court  The  authority  of  the 
executor  does  not  extend  to  the  property 
r  to  the  doings  of  the  administra- 
tor. Nor  does  the  authority  of  the  admin- 
istrator extend  to  the  property  here,  or 
to  the  doings  of  the  executor.     When  tfaa 
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plaintiff  commenced  his  suit  against  the 
administrator,  the  executor  had  no  right 
to  go  there  and  defend  ft.  If  he  had  been 
found  in  Vermont,  he  could  not  have  been 
aued  there.  The  judgment  rendered  in  the 
■nit  was  not  against  him,  or  against  the 
testator's  goods  in  his  hands;  but  was 
simply  against  the  administrator  and  the 
testator's  goods  in  Ms  hands.  The  court* 
of  Vermont  had  no  jurisdiction  of  the  cx- 

*  senior  or  of  the  goods   In  his  hands,  any 

*  more  than  our*courte  would  have  over  the 
administrator  and  the  goods  in  his  hands. 
It  is  this  limitation  of  state  jurisdiction 
that  creates  a  necessity  for  an  administra- 
tion in  every  state  where  a  deceased  per- 
son leaves  property;  and  each  state  regu- 
lates for  itaelf  exclusively  the  manner  in 
which  the  estate  found  within  its  limits 
shall  be  settled." 

The  Massachusetts  statutes  proceed  along 
this  line.  Sees.  10,  11,  and  12,  chap.  136, 
Mass.  Iter.  Laws  1902,  provide  for  the  pro- 
bate of  foreign  will*  in  Massachusetts.    Sec 

"After  allowing  a  will  under  the  provi- 
sions of  the  two  preceding  sections,  the 
probate  court  shall  grant  letters  testa- 
mentary on  such  will,  or  letters  of  admin- 
istration with  the  will  annexed,  and  shall 
proceed  in  the  settlement  of  the  estate 
which  may  be  found  in  this  commonwealth 
in  the  manner  provided  In  chap.  143,  rela- 
tive to  such  estates." 

With  reference  to  the  first  contention  of 
counsel,  we  remark  that,  while  the  original 
suit  against  Fletcher  in  the  Massachusetts 
court  was  revived  after  bis  death,  yet  the 
revivor  was  operative  only  against  the  ad- 
ministrator with  the  will  annexed.  Neither 
the  executors  nor  the  residuary  legatees 
were  made  parties,  for  it  is  elementary 
that  service  of  process  outside  of  the  limits 
of  the  state  is  not  operative  to  bring  the 
party  served  within  the  jurisdiction  of  the 
Court  ordering  the  process.  Such  also  is 
the  statutory  provision  in  Massachusetts. 
Section  1,  chap.  170,  Mass.  Rev.  Laws  1002, 
reads: 

"A  personal  action  shall  not  be  main- 
tained against  a  person  who  fs  not  an  in- 
habitant of  this  commonwealth  unless  he 
has  been  served  with  process  within  this 
commonweal th,  or  unless  an  effectual  at- 
tachment of  his  property  within  this  com- 
monwealth has  been  made  upon  the  orig- 
inal writ;  and,  in  case  of  such  attachment 
without  such  service,  the  judgment  shall 
be  valid  to  secure  the  application  of  the 
property  so  attached  to  the  satisfaction  of 
the   judgment,  and  not  otherwise." 

The  Massachusetts  court,  therefore,  pro- 
geeeded    without    any   personal    jurisdiction 

*  over  the  executors  and  legatees,  who'were 
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all  domiciled  In  Michigan,  did  not  appear, 
and  were  not  validly  served  with  process. 
The  argument  of  plaintiff  in  error  is  that, 
by  personal  appearance  during  his  lifetime, 
the  Massachusetts  court  acquired  jurisdic- 
tion of  the  suit  in  equity  against  Fletcher] 
this  his  death  prior  to  a  decree  did  not 
abate  the  suit,  but  only  temporarily  sus- 
pended It  until  his  representative  should 
be  made  a  party;  that,  if  a  decree  had  been 
rendered  against  him  in  his  lifetime,  It 
would  have  established,  both  against  him- 
self, and,  after  his  death,  against  his  es- 
tate, whatever  of  liability  was  decreed;  that, 
while  the  suit  waa  pending,  the  parties 
entered  into  a  stipulation  for  an  arbitra- 
tion; that  that  arbitration  did  not  abate, 
nor  was  it  outside  the  suit,  but,  In  terms, 
made  under  rule  of  court,  and  not  to  operate 
as  a  discontinuance  of  the  suit.  Provision 
waa  also  mads  in  the  stipulation  for  the 
contingency  of  death,  Its  terms  being  "that 
the  decease  of  any  part;  shall  not  revoke 
said  submission,  but  that  said  arbitration 
shall  continue,  and  that  ■  .  .  the  legal 
representatives  of  said  Brown  and  aaid 
Fletcher  shall  be  bound  by  the  final  award 
therein;"  so  that  there  is  not  merely  tha 
equity  rule  that  a  suit  in  equity  does  not 
abate  by  the  death  of  the  defendant,  and 
that  the  jurisdiction  of  the  court  is  only 
suspended  until  such  time  as  the  proper 
representatives  of  tha  deceased  are  mad* 
parties  defendant,  but  also  a  special  agree- 
ment in  the  submission  to  arbitration  that 
it  shall  be  made  under  a  rule  of  court,  and 
that  the  death  of  either  party  shall  not 
terminate  the  arbitration  proceedings,  but 
that  they  shall  continue  until  the  final 
award.     It  fs  urged  that,  on  the  death,  a 

ror  was  ordered;  that  the  representative 
of  the  decedent's  estate  in  Massachusetts, 
to  wit,  the  administrator,  was  made  a  party 
defendant  and  appeared  to  the  suit,  and 
notice  was  given  by  personal  service  upon 
the  executors  and  legatees  in  Michigan  of 
the  fact  of  the  revivor,  and  that  they  were 
called  upon  to  appear  and  defend. 

But  it  must  be  borne  in  mind  that  thfa 
arbitration  was  made  under  a  rule  of  court. J 

only  that,  but  special  provision  *  was* 
made  for  the  action  of  the  court  in  deciding 
questions  of  law  arising  upon  the  report 
of   the  arbitrator,   so  that  the  arbitration 

not  an  outside  and  independent  pro- 
ceeding, but  simply  one  had  in  court,  for 
the  purpose  of  facilitating  the  disposition 
of  the  ease.    And  we  may  remark  in  passing 

we  do  not  have  before  us  the  case  of 
a  simple  arbitration  contract,  executed  in- 
dependently of  judicial  proceedings,  and 
express  no  opinion  as  to  the  rights  and 
remedies  of  one  party  thereto  in  case  of 
the  death  of  the  other.    Tha  validity  of  tha 
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decree  must  depend  upon  He  proceeding* 
subsequent  to  the  death  of  Fletcher.  On 
hi*  death  the  Jurisdiction  of  the  Massachu- 
setts court  m  not  wholly  destroyed,  but 
suspended  until  the  proper  representative 
of  Fletcher  was  made  a  party.  The  Massa- 
chusetts administrator  was  made  a  party 
and  did  appear,  and  the  decree  rendere  un- 
questionably bound  him;  but  the  executors, 
the  domiciliary  representatives  of  the  dece- 
dent's estate,  did  not  appear,  and  were  not 
brought  into  court.  The  Massachusetts  ad- 
ministrator was  not  a  general  representa- 
tive of  the  estate,  and  could  not  bind  it 
by  any  appearance  or  action  other  than  In 
respect  to  the  property  in  his  custody.  If 
the  home  estate  was  to  be  reached,  it  had 
to  be  reached  by  proceedings  to  which  the 
home  representatives  were  parties.  The 
agreement  of  the  parties  that  the  arbitra- 
tion should  continue  In  case  of  the  death 
of  either,  and  that  the  legal  representatives 
of  the  party  should  be  bound  by  the  final 
award,  was  an  agreement  made  in  the  course 
of  judicial  proceedings  of  the  suit  in  the 
Massachusetts  court.  It  did  not  operate  to 
make  the  home  representatives  of  the  de- 
cedent parties  to  the  suit  on  the  death  of 
Fletcher.  It  did  not  bring  his  general  es- 
tate into  court.  We  concur  in  the  views  ex- 
pressed by  the  supreme  court  of  Michigan 
in  the  close  of  its  opinion  that — 

"It  must  be  held  that  the  proceeding  In 
the  Massachusetts  court  abated  with  the 
death  of  Mr.  Fletcher,  that  its  revival  was 
possible  only  because  there  was  brought  in- 
g  to  existence,  by  the  exercise  of  the  sovereign 
•  power  of  the  state,  a  "representative  of  the 
decedent,  clothed  with  certain  power*  with 
respect  to  the  estate  of  decedent  within  the 
state,  and  that  the  decree  thereafter  ren- 
dered In  the  suit  so  revived  is  without  ef- 
fect save  upon  the  administrator  of  the  es- 
tate, who  was,  in  accordance  with  the  law 
of  the  place,  brought  upon  the  record." 

We  are  of  opinion  that  the  Supreme  Court 
of  Michigan  did  not  fail  to  give  "full  faith 
and  credit"  to  the  decree  of  the  Massachu- 
setts Supreme  Court,  and  therefore  the 
judgment  Is   affirmed. 


<M>  U.  a  «») 

IN  THE  MATTER  OF  ALBERT  N. 
MOORE,  an  Infant,  by  Next  Friend,  Pe- 
titioner. 

[No.   17,   Original] 

Argued  and  submitted  March  9,  1908.    De- 
cided April  20,  1908. 


nnpel  the  Circuit  Omit  of  the  United 


State*  for  the  Eastern  Division  of  the  East- 
ern Judicial  District  of  Missouri  to  remand 
a  case  to  the  state  court  from  which  it  had 
been  removed.     Denied. 
For  majority  opinion,  see  ante,  p.  GS6.    m 

•  The  Chut  Justice,  dissenting:  * 

The  right  of  action  was  not  vested  in  the 
next  friend,  and  the  citizenship  of  the  In- 
fant controls.  The  ease  Is  one,  therefore,  in 
which  the  plaintiff  was  a  citizen  and  resi- 
dent of  the  state  of  Illinois,  and  the  de- 
fendant a  corporation  created  and  existing 
under  the  laws  of  the  state  of  Kentucky, 
and  a  citizen  and  resident  of  that  state. 
The  action  was  brought  in  the  circuit  court 
of  the  city  of  St.  Louis,  Missouri,  of  which 
state  neither  of  the  parties  was  a  citizen. 
The  fact  that  the  next  friend,  who  also  act- 
ed as  attorney  at  law  for  the  minor,  was  a 
citizen  of  Missouri,  is  immaterial. 

The  question  is  whether,  where  neither 
of  the  parties  is  a  citizen  of  the  state  inS 
which  the  action  is  brought,  the" jurisdie-  ? 
tion  of  the  circuit  court  can  be  maintained 
If  both  parties  consent  to  it.  Jurisdiction 
of  the  circuit  courts  depends  upon  some  act 
of  Congress  (Stevenson  v.  Fain,  195  U.  S. 
16G,  167,  49  L,  ed.  142, 148,  26  Sup.  Ct.  Rep. 
6 ;  Turner  v.  Bank  of  North  America,  4  Dall. 
8,  10,  1  L.  ed.  718,  719;  M'lntire  v.  Wood, 
7  Cranch,  604,  606,  S  L.  ed.  420,  421) ;  and 
I  quote  at  length  from  the  opinion  of  Mr. 
Justice  Gray  in  Shaw  v.  Quincy  Miu.  Co. 
(Ex  parte  Shaw)  146  U.  S.  444,  36  L.  ed. 
70S,  12  Sup.  Ct  Rep.  936,  because  he  there- 
in examines  the  statutory  provisions  bear- 
ing on  the  question  before  us,  saying: 

"In  carrying  out  the  provision  of  the 
Constitution  which  declares  that  the  judi- 
cial power  of  the  United  States  shall  ex- 
tend to  controversies  "between  citizens  of 
different  states,'  Congress,  by  the  judiciary 
act  of  September  24,  1789,  chap.  20,  f  11, 
conferred  jurisdiction  on  the  circuit  court 
of  suits  of  a  civil  nature,  at  common  law 
or  In  equity,  *between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of 
another  state,'  and  provided  that  'no  civil 
suit  shall  be  brought'  'against  an  inhabitant 
of  the  United  States,'  'in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ.'    1  Stat,  at  L.  78,  79. 

"The  word  'inhabitant,'  in  that  act,  was 
apparently  used,  not  in  any  larger  meaning 
than  'citizen/  but  to  avoid  the  incongruity 
of  Bpeaking  of  a  citizen  of  anything  lest 
than  a  state,  when  the  intention  was  to 
cover  not  only  a  district  which  included  a 
whole  state,  but  also  two  districts  in  one 
state,  like  the  districts  of  Maine  and  Massa- 
chusetts in  the  state  of  Massachusetts,  and 
the  districts  of  Virginia  and  Kentucky  hi 
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toe  state  of  Virginia,  established  by  }  2  of 
the  same  act  1  Stat,  at  L.  73,  chap.  20. 
It  was  held  by  thta  court  from  the  begin- 
ning that  an  averment  that  a  party  resided 
within  the  state  or  the  diatrict  in  which  the 
suit  was  brought  was  not  sufficient  to  sup- 
port the  jurisdiction,  because,  in  the  com- 
mon use  of  words,  a  resident  might  not  be  a 
citizen,  and  therefore  it  was  not  stated  ex- 
pressly and  beyond  ambiguity  that  he  was  a 
citizen  of  the  state,  which  was  the  fact  on 
which  the  jurisdiction  depended  under  the 
provisions  of  the  Constitution  and  of  the 
_  judiciary  act.     .     .     . 

g  "By  the  act  of  May  4,  1858,  chap.  £7,  |  1, 
•  It  was  enacted  that,»in  a  state  containing 
more  than  ono  district,  actions  not  local 
should  *be  brought  in  the  district  in  which 
the  defendant  resides,'  or,  'If  there  be  two  or 
more  defendants  residing  in  different  dis- 
tricts in  the  same  state,'  then  in  either  dis- 
trict II  Stat,  at  L.  272,  O.  S.  Comp.  Stat 
1901,  p.  S87.  The  whole  purport  and  effect 
of  that  act  was  not  to  enlarge,  bat  to  re- 
strict and  distribute,  jurisdiction.  It  ap- 
plied only  to  a  state  containing  two  or  more 
districts;  and  directed  suits  against  citi- 
zens ol  such  a  state  to  be  brought  in  that 
district  thereof  in  which  they  or  either  of 
them  resided.  It  did  not  subject  defend- 
ants to  any  new  liability  to  be  sued  out  of 
the  state  of  which  they  were  citizens,  but 
simply  prescribed  in  which  district  of  that 
state  tbey  might  be  sued. 

"These  provisions  of  tbe  acts  of  1789  and 
1858  were  substantially  re-enacted  in  II  739 
and  740  of  the  Revised  Statutes  (U.  S. 
Cotnp.  Stat.  1901,  p.  687). 

"Tbe  act  of  March  8,  1876,  chap.  137,  | 
1,  after  giving  the  circuit  courts  jurisdic- 
tion of  suits  In  which  there  shall  be  a 
controversy  between  citizens  of  different 
states,'  and  enlarging  their  jurisdiction  in 
other  respects,  substantially  re-enacted  the 
corresponding  provision  of  tbe  act  of  1789 
by  providing  that  no  civil  suit  should  be 
brought  'against  any  person,'  'in  any  other 
district  than  that  whereof  he  is  an  inhab- 
itant or  in  which  he  shall  be  found'  at  the 
time  of  service,  with  certain  exceptions  not 
affecting  the  matter  now  under  considera- 
tion. 18  Stat  at  L.  470,  U.  S.  Comp.  Stat. 
1901,  p.  608. 

"The  act  of  1887,  both  In  its  original 
form  and  as  corrected  in  1888,  re-enacts  the 
rule  that  no  civil  suit  shall  be  brought 
against  any  person  in  any  other  district 
than  that  whereof  he  is  an  inhabitant  but 
omits  the  clause  allowing  a  defendant  to  be 
sued  in  tbe  district  where  he  is  found,  and 
adds  this  clause:  'But  where  the  jurisdic- 
tion is  founded  only  on  the  fact  that  the 
action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district 


of  the  residence  of  either  the  plaintiff  of 
the  defendant'  14  Stat,  at  L.  ESS,  chap.  873  j 
26  Stat  at  L.  434,  chap.  804,  U.  S.  Comp. 
Stat.  1901,  p.  608.  As  baa  been  adjudged 
by  this  court,  the  last  clause  Is  by  way  of 
proviso  to  the  next  preceding  clause,  which* 
forbids  any  suitto  be  brought  in  any  other? 
district  than  that  whereof  the  defendant  is 
an  inhabitant;  and  the  effect  is  that  'where 
the  jurisdiction  is  founded  upon  any  of  tbe 
causes  mentioned  in  titis  section,  except  the 
citizenship  of  the  parties,  it  must  be  brought 
in  tbe  district  of  which  the  defendant  is  an 
inhabitant;  but,  where  the  jurisdiction  is 
founded  solely  upon  the  fact  that  tbe  par- 
ties are  citizens  of  different  states,  the  suit 
may  be  brought  In  the  diatrict  in  which 
either  tbe  plaintiff  or  the  defendant  resides.' 
McCormick  Harvesting  Mach.  Co.  v.  Wal- 
ters, 134  U.  8.  41,  43,  S3  L.  ed.  833,  834, 
10  Sup.  Ct  Rep.  486.  And  the  general  ob- 
ject of  this  act  as  appears  upon  its  face, 
and  has  been  often  declared  by  this  court, 
is  to  contract  not  to  enlarge,  tbe  jurisdic- 
tion of  the  circuit  courts  of  the  United 
States.  Smith  v.  Lyon,  133  U.  S.  31S,  320, 
33  L.  ed.  636,  10  Sup.  Ct  Rep.  303;  Ra 
Pennsylvania  Co.  137  U.  S,  461,  464,  34  L. 
ed,  741,  11  Sup,  Ct.  Rep.  143;  Fisk  v.  He- 
narie,  142  U.  S.  469,  487,  35  L.  ed.  1080, 
1082, 12  Sup,  Ct  Rep.  207. 

"As  to  natural  persons,  therefore,  It  can- 
not be  doubted  that  the  effect  of  this  act 
read  in  the  light  of  earlier  acta  upon  the 
same  subject  and  of  the  judicial  construc- 
tion thereof.  Is  that  the  phrase  'district  of 
tbe  residence  of  a  person  is  equivalent  to 
'district  whereof  he  is  an  inhabitant;'  and 
cannot  be  construed  as  giving  jurisdiction, 
by  reason  of  citizenship,  to  a  circuit  court 
held  in  a  state  of  which  neither  party  is  a 
citizen,  but,  on  the  contrary,  restricts  the 
jurisdiction  to  the  district  in  which  one  of 
the  parties  resid.s  within  the  state  of  which 
he  Is  a  citizen;  and  that  this  act  there- 
fore, having  taken  away  the  alternative, 
permitted  in  the  earlier  acts,  of  suing  a 
person  In  the  district  'in  which  he  shall  be 
found,'  requires  any  suit  the  jurisdiction 
of  which  is  founded  only  on  its  being  be- 
tween citizens  of  different  states,  to  be 
brought  in  tbe  state  of  which  one  Is  a 
citizen,  and  In  the  district  therein  of  which 
he  is  an  inhabitant  and  resident" 

Treating  the  clause  that  "where  the  ju- 
risdiction is  founded  only  on  the  fact  that 
tbe  action  is  between  citizens  of  different 
states,  suit  shall  be  brought  only  In  tbe  dis- 
trict of  the  residence  of  either  the  plaintiff 
or  the  defendant"  as  by  way  of  proviso, 
that  proviso  must  be  regarded  as  excluding^ 
from  the  enacting  clause  "some  possible^ 
ground  of  misinterpretation  of  It,  as  "ex-* 
tending  to  eases  not  intended  by  the  legla- 
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lature  to  bo  brought  within  ite  purview." 
Minis  t.  United  States,  16  Pet  448,  10  L. 
ed.  709;  Austin  t.  United  States,  166  U.  & 
431,  38  L.  ed.  211,  15  Sup.  Ct  Rep.  167. 

Jurisdiction  of  the  subject-matter  is  given 
only  by  law,  and  cannot  be  conferred  by 
consent,  and,  therefore,  the  abjection  that 
a  court  is  not  given  such  jurisdiction  by 
law,  if  well  founded,  cannot,  of  course,  be 
waived  by  the  parties. 

In  my  judgment,  I  1,  in  eases  where  liti- 
gants are  citizens  of  different  states,  con- 
fers jurisdiction  only  on  the  circuit  court 
of  the  district  of  the  plaintiff's  residence 
and  the  circuit  court  of  the  district  of  the  de- 
fendant's residence.  And  it  is  not  conferred 
on  the  circuit  court  of  the  district  of  neither 
of  them,  and  cannot  be  even  by  consent. 
If  this  were  not  so,  as  Mr.  Justice  Harlan 
said  in  Bor*  v.  Preston,  HI  U.  S.  255,  £8 
L.  ed.  420,  4  Sup.  Ct.  Rep.  407:  "It  would 
be  in  the  power  of  the  parties,  by  negligence 
or  design,  to  invest  those  courts  with  a  ju- 
risdiction expressly  denied  to  them;"  or 
where  it  may  also  be  said,  such  jurisdiction 
was  not  expressly  conferred.  This  view  was 
expressed  in  Ex  parte  Wiener,  203  U.  S.  449, 
SI  L.  ed.  284,  27  Sup.  Ct.  Rep.  ISO;  and  al- 
though it  is  true  that  the  proposition  need 
not  have  been  there  announced,  because  in 
that  cose  it  was  correctly  decided  that  there 
was  not  a  consent  to  the  jurisdiction  by 
both  parties,  yet  the  rule  was  so  laid  down, 
and  the  result  of  the  opinion  in  this  case  is 
to  disapprove  of  and  overrule  Ex  parte 
Winner,  so  far  as  that  proposition  is  con* 
earned.  And  as  I  adhere  to  that  view  I  dis- 
sent 

But  It  should  be  added  that  this  esse  was 
brought  in  a  state  court,  and  removed  by 
the  defendant  into  the  Federal  court  under 
the  2d  section  of  the  act  of  August  13,  1BS9, 
which  provided  "any  other  suit  of  a  civil 
nature,  at  law  or  in  equity,  of  which  the 
circuit  courts  of  the  United  States  are  given 
jurisdiction  by  the  preceding  section,  and 
which  are  now  pending,  or  which  may  here- 
after be  brought  in  any  state  court,  may 
be  removed  into  the  circuit  court  of  the 
United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  non- 
residents of  that  state."  And  it  is  settled 
M  that,  in  order  to  make  a  suit  removable 
g  under  this  port  of  the  act,  it  must  be  one 
•  which  the  plaintiff  could  have  brought  orig 
inally  in  tha  United  States  circuit  court. 
The  right  of  removal  given  to  the  nonresi- 
dent defendant  or  defendants  by  the  2d 
clause,  of  |  2,  removing  the  cause  from  the 
state  court  to  the  United  States  circuit 
court,  is  subject  to  the  limitations  of  that 
clause  that  it  must  be  a  suit  within  the 
jurisdiction  of  such  circuit  court,  and  that 
it  must  be  removed  to  the  proper  district, 
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and  therefore  the  set  does  not  authorize  him 
or  them  to  remove  it  to  tha  United  States 
circuit  court  held  In  a  district  wherein  that 
court  was  not  given  jurisdiction  of  the  suit 
removed,  or  to  any  other  judicial  district 
in  which  the  suit  is  not  pending,  as  pro- 
vided in  i  3.  Plaintiff  brought  his  suit'  in  a 
district  wherein  the  defendant  could  not  be 
sued  in  the  Federal  court  within  the  mean- 
ing of  the  act  Hill  v.  Woodland  Amuse- 
ment Co.  158  Fed.  630. 

The  proper  district  within  the  meaning 
of  the  2d  clause  of  the  2d  section  means 
either  of  the  districts  mads  "proper  dis- 
tricts" by  the  1st  section  of  the  act;  and 
when  the  3d  section  requires  the  petition 
to  be  "for  the  removal  of  such  suit  into  a 
circuit  court  to  be  held  in  the  district  where 
such  suit  is  pending,"  it  must  have  been 
contemplated  that  the  suit  would  be  pending 
in  a  "proper  district,"  It  is  plain  that 
the  entire  act  is  not  to  be  construed  as  giv- 
ing jurisdiction  by  reason  of  citizenship  to 
a  circuit  court  held  in  a  state  of  which 
neither  party  is  a  citizen,  but  on  the  con- 
trary, that  it  restricts  the  jurisdiction  to 
the  district  in  which  one  of  the  parties  re- 
sides, within  the  state  of  which  he  is  a  eiti* 
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CITY  AND  COUNTY  OF  DENVER  as  Suc- 
cessor to  the  City  of  Denver,  et  aL 

Constitutional     law  —  due     process     of 
law  —  public    improvements  —  notice. 

1.  A  charter  provision  making  conclu- 
de  the   finding  of   a   city   council   that  a 

Cper  petition  for  a  public  improvement 
been  filed  does  not  deny  the  due  process 
of  law  guaranteed  by  U.  S.  Const,  14th 
Amend.,  although  such  finding  is  made 
without  notice.* 

Error  to  state  court  —  scope  of  review 
—  question  of  local  law, 

2.  Whether  or  not  a  city  council  has  de- 
termined that  the  board  of  public  works  has 
complied  with  the  conditions  of  its  juris- 
diction to  order  a  street  improvement  is  not 
a  Federal  question,  which  can  be  reviewed 
by  the  Federal  Supreme  Court  on  writ  of 

-  to  a  state  court 
Constitutional    law  —  Judicial    exercise 
of  legislative  power. 

3.  No  valid  objection  founded  upon  ths 
14th  Amendment  to  the  Federal  Constitu- 
tion can  be  urged  against  the  action  of  a 
state  court  in  so  construing  a  state  law  as 
to  bring  it  into  harmony  with  the  Federal 
and  state  Constitutions  on  the  theory  that 
the  court  so  far  neglected  the  obvious  mean- 
ing of  the  statute  as  to  make  its  judgment 

zeroise  of  legislative  power. 

Dl*  vol.  10.  Conrtttntkmal  taw.  H  nS-tTi. 


.Google 


L0NDONEB  t.  DENVEB. 


Constitution*!  law  —  due  process  of  taw 


Improvement. 

4.  Something  more  than  an  opportunity 
to  submit  in  writing  to  the  city  council, 
sitting  M  a  board  of  equalization,  all  ob- 
jection* to,  and  complaint*  of,  an  assess- 
ment for  a  public  improvement,  is  essential 
to  satisfy  the  due  process  of  law  guaranteed 
by  U.  S.  Const.,  11th  Amend.,  where  the  law 
denies  the  landowner*  the  right  to  object  in 
the  courts  to  the  assessment,  upon  the 
ground  that  the  objections  are  eoguizabk 
only  by  the  board  of  equalisation,  t 

[No.  167.] 


IN  ERROR,  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  decree 
which  reversed  a  decree  of  the  District 
Court  of  Arapahoe  County,  in  that  state, 
granting  the  relief  sought  against  an  as- 
sessment for  a  street  improvement,  and  or- 
dered judgment  for  defendants.  Reversed. 
See  same  ease  below,  33  Colo.  104,  80  Pac 
117. 


Messrs.    F.    W.    Sanborn,    Hals  ted   I/. 
Bitter,  and  Henry  A.  Lindsley  for  defend 
**nt*  in  error. 

•  *  Mr.  Justice  Moody  delivered  the  opinion 
of  the  courti 

The  plaintiff*  in  error  began  this  proceed- 
ing in  a  state  court  of  Colorado  to  relieve 
lands  owned  by  them  from  an  assessment 
of  a  tax  for  the  coat  of  paving  a  street 
upon  which  the  lands  abutted.  Tbe  relief 
sought  was  granted  by  the  trial  court,  but 
its  action  was  reversed  by  tbe  supreme 
court  of  the  state,  which  ordered  judaraent 
for  the  defendants.  33  Colo.  104,  60  Pao. 
117.  The  case  is  here  on  writ  of  error.  The 
supreme  court  held  that  the  tax  was  as- 
sessed in  conformity  with  the  Constitution 
and  laws  of  the  state,  and  its  decision  of 
that  question  is  conclusive. 

The  assignment*  of  error  relied  upon  are 
as  follows: 

"First.  The  supreme  court  of  Colorado 
erred  in  holding  and  deciding  that  the  por- 
tion of  proviso  'eighth'  of  J  3  of  article  7  of 
'An  Act  to  Revise  and  Amend  the  Charter 
of  the  City  of  Denver,  Colorado,  Signed  and 
Approved  by  the  Governor  of  Colorado, 
April  3,  1893'  (commonly  called  the  Denver 
city  charter  of  1893),  which  provided,  'And 
the  finding  of  the  city  council  by  ordinance 
that  any  improvements  provided  for  in  this 
article  were  duly  ordered  after  notice  duly 
given,  or  that  a  petition  or  remonstrance 
t  EM.  Note.-S»r  esses  to  pout,  *n  Oat.  SI* 


was  or  was  not  filed  as  above  provided,  oi 
was  or  was  not  subscribed  by  Use  required 
number  of  owners  aforesaid,  shall  be  con- 
clusive in  every  court  or  other  tribunal,'  as 
construed  by  the  supreme  court  of  Colorado, 
was  valid  and  conclusive  a*  against  these 
appellees.  The  validity  of  so  much  of  said 
section  as  is  above  quoted  was  drawn  in 
question  and  denied  by  appellees  in  said 
cause,  on  the  ground  of  its  being  repugnant 
to  the  due  process  of  law  clause  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States,  and  in  contravention  thereof. 
"Second.  The  supreme  court  of  Colorado 
further  erred  in  assuming  that  said  city 
council  ever  made  a  finding  by  ordinance 
in  accordance  with  said  proviso  'eighth.' 

"Fifth.  The  supreme  court  of  Colorado  H 
more  particularly  erred  in  holding  and  dev-JJ 
elding  that  the  city  authorities,  io*following* 
the  procedure  in  this  Eighth  avenue  paving 
district,  No.  1,  of  the  city  of  Denver,  Colo- 
rado, in  the  manner  in  which  the  record, 
evidence,  and  decree  of  the  trial  court  af- 
firmatively shows  that  they  did,  constituted 
due  process  of  lew  as  to  these  several  ap- 
pellees (now  plaintiffs  in  error)  as  guar- 
anteed by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States. 

"Ninth.  The  supreme  court  of  Colorado 
erred  In  upholding  |(  29,  30,  and  31,  and 
each  thereof,  of  article  7  of  'An  Act  to  Re- 
vise and  Amend  the  Charter  of  tbe  City  of 
Denver,  Colorado,  Signed  and  Approved  by 
the  Governor  of  Colorado  April  3d,  1803' 
(commonly  called  the  Denver  city  charter 
of  1893),  and  not  holding  it  special  legis- 
lation and  a  denial  of  the  equal  protection 
of  the  laws  and  taking  of  liberty  and  prop- 
erty of  these  several  plaintiffs  in  error 
without  due  process  of  law,  in  violation  of 
both  the  state  and  Federal  Constitution  and 
the  14th  Amendment  thereof. 

"Tenth.  The  supreme  court  of  Colorado 
erred  in  upholding  each  of  the  several  as- 
sessments against  the  corner  lots,  and  par- 
ticularly those  lots  belonging  to  said  Wolfe 
Londoner  and  Dennis  Sheedy,  because  each 
thereof  was  assessed  for  the  paving  and 
other  Improvements  in  this  district  alone 
more  than  the  several  lots  so  assessed 
ever  actually  worth,  and  far  in  ex- 
cess of  any  special  benefits  received  from 
the  alleged  improvements." 

These  assignments  will  be  passed  upon  in 
the  order  in  which  they  seem  to  arise  in  the 
consideration  of  the  whole  case. 

The  tax  complained  of  was  assessed  under 
the  provisions  of  the  charter  of  the  city 
of  Denver,  which  confers  upon  the  city  the 
power  to  make  local  improvements  and  to 
assess  the  cost  upon  property  specially  ben- 
efited.    It  doe*  not  seem  necessary  to  art 

vol.  It,  Constitutions!  Law.  II  8TO-SM. 
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forth  fully  the  elaborate  provisions  of  the 
charter  regulating  the  exercise  of  this  pow- 
er, except  where  they  call  for  special  exam- 
ination. The  board  of  public  works,  upon 
the  petition  if  a  majority  of  the  owners 
of  the  frontage  to  be  assessed,  may  order 
the  paving  of  a  street.  The  board  must, 
t-however,  first)  adopt  specifications,  mark 
■  out  a  district  of  •assessment,  cause  a  map 
to  be  made  and  an  estimate  of  the  cost,  with 
the  approximate  amount  to  be  assessed  upon 
each  lot  of  land.  Before  action,  notice  by 
publication  and  an  opportunity  to  be  heard 
to  any  person  interested  must  be  given  by 
the  board. 

The  board  may  then  order  the  improve- 
ment, but  must  recommend  to  the  city  coun- 
cil a  form  of  ordinance  authorizing  it,  and 
establishing  an  assessment  district,  which  is 
not  amendable  by  the  council.  The  council 
may  then,  in  its  discretion,  pass  or  refuse 
to  pass  the  ordinance.  If  the  ordinance  is 
passed,  the  contract  for  the  work  is  made 
by  the  mayor.  The  charter  provides  that 
"the  finding  of  the  city  council,  by  ordi- 
nance, that  any  improvements  provided  for 
In  this  article  were  duly  ordered  after  no- 
ties  duly  given,  or  that  a  petition  or  re- 
monstrance was  or  was  not  filed  aa  above 
provided,  or  was  or  waa  not  subscribed  by 
the  required  number  of  owners  aforesaid, 
■hall  be  conclusive  in  every  court  or  other 
tribunal."  The  charter  then  provides  lor 
the  assessment  of  the  cost  in  the  following 

"Bee.  29.  Upon  completion  of  any  local 
improvement,  or,  in  the  case  of  sewers,  upon 
completion  from  time  to  time  of  any  part 
or  parts  thereof,  affording  complete  drain- 
age for  any  part  or  parts  of  the  district, 
and  acceptance  thereof  by  the  board  of  pub- 
lie  works,  or  whenever  the  total  cost  of  any 
such  improvement,  or  of  any  such  part  or 
parte  of  any  sewer,  can  be  definitely  ascer- 
tained, the  board  of  public  works  shall  pre- 
pare a  statement  therein,  showing  the  whole 
cost  of  the  improvement,  or  such  parts 
thereof,  including  6  per  cent  additional  for 
costs  of  collection  and  other  incidentals, 
and  interest  to  the  next  succeeding  date 
upon  which  general  taxes,  or  the  first  in- 
stalment thereof,  are,  by  the  laws  of  this 
■bate,  made  payable;  and  apportioning  the 
same  upon  each  lot  or  tract  of  land  to  be 
assessed  for  the  same,  as  hereinabove  pro- 
vided; and  shall  cause  the  same  to  be  certi- 
fied by  the  president  and  filed  In  the  office 
of  the  city  clerk. 

"Sec  30.  The  city  clerk  shall  thereupon, 

fay    advertisement    for    ten    days    in    some 

P  newspaper     of     general     circulation,     pub- 

•  ltshed'in   the   city   of  Denver,  notify  the 

owners   of   the   real   estate   to  be  assessed 

that    said     improvements     have    been,    or 


are  about  to  be,  completed  and  accept- 
ed, therein  specifying  the  whole  coat  of 
the  improvements  and  the  share  so  appor- 
tioned to  each  lot  or  tract  of  land;  and 
that  any  complaints  or  objections  that  may 
be  made  in  writing,  by  the  owners,  to  the 
city  council  and  Sled  with  the  city  clerk 
within  thirty  days  from  the  first  publica- 
tion of  such  notice,  will  be  heard  and  de- 
termined by  toe  city  council  before  the  pas- 
sage of  any  ordinance  assessing  the  cost  of 
said  improvements. 

"Sec.  81.  After  the  period  specified  in 
said  notice  the  city  council,  sitting  aa  a 
board  of  equalization,  shall  hear  and  deter- 
mine all  such  complaints  and  objections,  and 
may  recommend  to  the  board  of  public  works 
any  modification  of  the  apportionments  made 
by  said  board;  the  board  may  thereupon 
make  such  modifications  and  changes  aa  to 
them  may  seem  equitable  and  just,  or  may 
confirm  the  first  apportionment,  and  shall 
notify  the  city  council  of  their  final  deci- 
sion; and  the  city  council  shall  thereupon 
by  ordinance  assess  the  cost  of  said  improve- 
ments against  all  the  real  estate  in  said  dis- 
trict respectively  in  the  proportions  above 
mentioned." 

It  appears  from  the  charter  that,  in  the 
execution  of  the  power  to  make  local  im- 
provements and  assess  the  cost  upon  the 
property  specially  benefited,  the  main  steps 
to  be  taken  by  the  city  authorities  are 
plaiuly  marked  and  separated:  1.  The 
board  of  public  works  must  transmit  to  the 
city  council  a  resolution  ordering  the  work 
to  be  done  and  the  form  of  an  ordinance 
authorising  it  and  creating  an  assessment 
district.  This  it  can  do  only  upon  certain 
conditions,  one  of  which  is  that  there  shall 
first  be  filed  a  petition  asking  the  improve- 
ment, signed  by  the  owners  of  the  majority 
of  the  frontage  to  be  assessed.  2.  The  pas- 
sage of  that  ordinance  by  the  city  council, 
which  is  given  authority  to  determine  con- 
clusively whether  the  action  of  the  board 
was  duly  taken.  3.  The  assessment  of  the 
cost  upon  the  landowners  after  due  notice^ 
and  opportunity  for  hearing  Jj 

*  In  the  case  before  us  the  board  took  the* 
first  step  by  transmitting  to  the  council  the 
resolution  to  do  the  work  and  the  form  of 
an  ordinance  authorising  it.  It  is  con- 
tended, however,  that  there  was  wanting  an 
essential  condition  of  the  jurisdiction  of  the 
board;  namely,  such  a  petition  from  the 
owners  as  the  law  requires.  The  trial  court 
found  this  contention  to  be  true.  But,  as 
hss  been  seen,  the  charter  gave  the  city 
council  the  authority  to  determine  conclu- 
sively that  the  improvements  were  duly  or- 
dered by  the  board  after  due  notice  and  a 
proper  petition.  In  tile  exercise  of  this  au- 
thority the  city   council,   in  the  ordinance: 
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direction  the  improvement  to  be  made,  ad- 
Judged,  in  effect,  that  a  proper  petition  bad 
bean  tiled.  That  ordinance,  after  reciting 
a  compliance  by  the  board  with  the  charter 
In  other  respect*,  and  that  "certain  peti- 
tion! for  aaid  improvements  vera  first  pre- 
sented to  the  said  board,  subscribed  bj  the 
owners  of  a  majority  of  the  frontage  to  be 
assessed  for  said  improvements,  as  by  the 
city  charter  required,"  enacted  "That,  upon 
consideration  of  the  premises,  the  city  coun- 
cil doth  find  that,  in  their  action  and  pro- 
eaedinga  in  relation  to  aaid  Eighth  av 
paving  district  Number  1,  the  said  board 
of  public  works  has  fully  complied  with  the 
requirements  of  the  city  charter  relating 
thereto."  The  state  supreme  court  held 
that  the  determination  of  the  city  council 
was  conclusive  that  a  proper  petition  was 
filed,  and  that  decision  must  be  accepted  by 
us  as  the  law  of  the  state.  The  only  ques- 
tion for  this  court  Is  whether  the  charter 


due  process  of  law.  We  think  it  does  not. 
The  proceedings,  from  the  beginning  up  to 
and  including  the  passage  of  the  ordinance 
authorizing  the  work,  did  not  include  any 
assessment  or  necessitate  any  assessment, 
although  they  laid  the  foundation  for  an 
assessment,  which  might  or  might  not  sub- 
sequently be  made.  Clearly  all  this  might 
validly  be  done  without  bearing  to  the 
landowners,  provided  a  hearing  upon  the 
assessment  itself  is  afforded.  Voigt  v.  De- 
troit, 194  U.  8.  IIS,  46  L.  ed.  4S9,  22  Sup. 

A  Ct  Rep.  337 ;  Goodrich  t.  Detroit,  184  U.  8. 

g  482,  48  L.  ed.  627,  22  Sup.  Ct,  Rep.  397. 

■  The 'legislature  might  have  authorized  the 
making  of  improvements  by  the  city  coun- 
cil without  any  petition.  If  it  chose  to  ex- 
aet  a  petition  as  a  security  for  wise  and 
Just  action,  it  could,  so  far  as  the  Federal 
Constitution  is  concerned,  accompany  that 
condition  with  a  provision  that  the  council, 
with  or  without  notice,  should  determine 
finally  whether  it  had  been  performed.  This 
disposes  of  the  first  assignment  of  error, 
which  is  overruled.  The  second  assignment 
is  that  the  court  erred  in  deciding  that  the 
eity  council  had  determined  that  the  board 
of  public  works  had  complied  with  the  con- 
ditions of  its  jurisdiction  to  order  the  work 
done.  It  is  enough  to  say  that  this  is  not 
a  Federal  question. 

We  see  nothing  in  the  sixth  assignment 
of  error.t    It  is  apparently  based  upon  the 


proposition  that,  m  construing  a  law  of 
the  state  in  a  manner  which  the  plaintiffs 
in  error  think  was  clearly  erroneous,  the 
supreme  court  of  the  state  exercised  legis- 
lative power,  and  thereby  violated  the  14th 
Amendment.  We  are  puzzled  to  find  any 
other  answer  to  this  proposition  than  to  say 
that  it  is  founded  upon  a  misconception  of 
the  opinion  of  the  court  and  of  the  effect 
of  the  14th  Amendment.  The  complaint  in 
this  assignment  is  not  that  the  court  gave  a 
construction  to  the  law  which  brought  it 
into  conflict  with  the  Federal  Constitution, 
but  that,  in  construing  the  law  so  as  to 
bring  it  into  harmony  with  the  Federal  and 
state  Constitutions,  the  court  so  far  neg- 
lected its  obvious  meaning  as  to  make  the 
judgment  an  exercise  of  legislative  power. 
We  know  of  nothing  in  the  14th  Amendment 
which  gives  us  authority  to  consider  a  ques- 
tion of  this  kind.  We  think  it  fitting,  how- 
ever, to  say  that  we  see  nothing  extraordi- 
nary in  the  method  of  interpretation  fol- 
lowed by  the  court,  or  in  its  results. 
Whether  we.  should  or  not  have  arrived  at 
the  same  conclusions  is  not  of  consequence. 
The  ninth  assignment  questions  the  con- 
stitutionality of  that  part  of  the  law  which 
authorises  the  assessment  of  benefits.  It 
seems  desirable,  for  the  proper  disposition  » 
of  this  and  the  next  assignment,  to  state  the  * 
construction  which  the  aupremfcourt  gave* 
to  the  charter.  This  may  be  found  in  the 
judgment  under  review  and  two  cases  de- 
cided with  it  Denver  v.  Kennedy,  33  Colo. 
80,  80  Fac  122,  80  Pac.  467;  Denver  t. 
Dumars,  33  Colo.  94,  80  Fac.  114.  From 
these  cases  it  appears  that  the  Hen  upon 
the  adjoining  land  arises  out  of  the  assess- 
ment; after  the  cost  of  the  work  and  the 
provisional  apportionment  le  certified  to 
the  city  council,  the  landowners  affected  are 
afforded  an  opportunity  to  be  heard  upon 
the  validity  and  amount  of  the  assessment 
by  the  council,  sitting  as  a  board  of  equal- 
isation; if  any  further  notice  than  the  no- 
tice to  file  complaints  and  objections  is  re- 
quired, the  city  authorities  have  the  im- 
plied power  to  give  it;  the  hearing  must  be 
before  the  assessment  is  made;  this  hear- 
ing, provided  for  by  f  31,  is  one  where  the 
board  of  equalization  "shall  hear  the  par- 
ties complaining  and  such  testimony  as  they 
may  offer  in  support  of  their  complaints  and 
objections  as  would  be  competent  and  rele- 
vant" (33  Colo.  97,  80  Pac.  114)  j  and  that 
the  full  hearing  before  the  board  of  equal - 


t[This  assignment  of  error  is  as  follows: 
"Sixth:  That,  by  the  opinion  and  ttie  judg- 
ment and  decree  of  the  supreme  court  of 
Colorado  in  the  case  at  bar,  the  supreme 
court  of  said  state,  acting  in  the  name  of 
and  for  said  state,  without  due  process  of 
law,  itself  made  what  purports  to  be  a  law, 
and,  at  the  same  lima  of  making,  enforced 


the  same,  thereby  denying  to  the  plaintiffs 
in  error  due  process  of  law  under  the  14th 
Amendment  of  the  United  States  Constitu- 
tion, and  depriving  the  plaintiffs  in  error 
of  their  property  without  due  process  of 
law,  in  contravention  of  the  provisions  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States."— Kd.] 


.Google 


711 


SB  SUPREME  COURT  REPORTER. 


Oct.  5 


iiaticw  excludes  the  courts  from  entertain- 
ing any  objection!  which  are  cognizable  by 
this  board.  The  statute  itself,  therefore,  is 
clear  of  all  eonsti tut! o liable  faults.  It  re- 
main! to  aee  how  it  was  administered  in  the 
ease  at  bar. 

The  fifth  assignment,  though  general, 
vague,  and  obscure,  fairly  raises,  we  think, 
the  question  whether  the  assessment  was 
made  without  notice  and  opportunity  for 
hearing  to  those  affected  by  it,  thereby  de- 
nying to  them  due  process  of  law.  The  trial 
court  found  as  a  fact  that  no  opportunity 
for  hearing  was  afforded,  and  the  supreme 
court  did  not  disturb  this  finding.  The 
record  discloses  what  was  actually  done, 
and  there  seems  to  be  no  dispute  about  it. 
After  the  improvement  was  completed,  the 
board  of  public  works,  in  compliance  with 
I  28  of  the  charter,  certified  to  the  city 
clerk  a  statement  of  the  cost,  and  an  ap- 
portionment of  it  to  the  lots  of  land  to  be 
assessed.  Thereupon  the  city  clerk,  in  com- 
pliance with  i  30,  published  a  notice,  stat- 
ing, infer  alia,  that  the  written  complaints 
.or  objections  of  the  owners,  if  filed  within 
JE  thirty  days,  would  be  "heard  and  deter* 
*  mined  by  the  city  council  before  tbe*passage 
of  any  ordinance  assessing  the  cost."  Those 
Interested,  therefore,  were  informed  that  if 
they  reduced  their  complaints  and  objec- 
tions to  writing,  and  filed  them  within 
thirty  days,  those  complaints  and  objec- 
tions would  be  heard,  and  would  be  heard 
before  any  assessment  was  made.  The  no- 
tice given  In  this  case,  although  following 
the  words  of  the  statute,  did  not  Ox  the 
time  for  hearing,  and  apparently  there  were 
no  stated  sittings  of  the  council  acting  as 
a  board  of  equalisation.  But  the  notice 
purported  only  to  fix  the  time  for  filing  the 
complaints  and  objections,  and  to  inform 
those  who  should  file  them  that  they  would 
be  heard  before  action.  The  statute  ex- 
pressly required  no  other  notice,  but  it  was 
sustained  in  the  court  below  on  the  author- 
ity  of  Paulsen  v.  Portland,  149  U.  S.  30,  37 
L.  ed.  637,  IS  Sup.  Ct  Rep.  760,  because 
there  was- an  implied  power  in  the  city  coun- 
cil to  give  notice  of  the  time  for  hearing.  We 
think  that  the  court  rightly  conceived  the 
meaning  of  that  case,  and  that  the  statute 
could  be  sustained  only  upon  the  theory 
drawn  from  it.  Resting  upon  the  assurance 
that  they  would  be  heard,  the  plaintiffs  in 
error  filed  within  the  thirty  days  the  fol- 
lowing paper: 

Denver,  Colorado,  January  13,  1900. 

To  the  Honorable  Board  of   Public   Works 
and  the  Honorable  Mayor  and  City  Coun- 
cil of  the  City  of  Denver: 
The  undersigned,  by  Joshua  Grozier,  their 

attorney,    do    hereby   moat   earnestly    and 


strenuously  protest  and  object  to  the  pass- 
age of  the  contemplated  or  any  assessing  or- 
dinance against  the  property  in  Eighth  ave- 
nue paving  district  No.  1,  so  called,  for  each 
of  the  following  reasons,  to  wit: 

1st.  That  said  assessment  and  all  and 
each  of  the  proceedings  leading  up  to  the 
same  were  and  are  illegal,  voidable,  and 
void;  and  the  attempted  assessment,  if 
made,  will  be  void  and  uncollectible. 

2d,  That  said  assessment  and  the  cost  of 
said  pretended  improvement  should  be  col- 
lected, if  at  all,  as  a  general  tax  against  the 
city  at  large,  and  not  as  a  special  asaesa- 

■  3d.  That  property  in  said  city  not  as-- 
eessed  is  benefited  by  the  said  pretended  im- 
provement, and  certain  property  assessed  is 
not  benefited  by  said  pretended  improve- 
ment, and  other  property  assessed  is  not 
benefited  by  said  pretended  improvement  to 
the  extent  of  the  assessment;  that  the  In- 
dividual pieces  of  property  in  said  district 
are  not  benefited  to  the  extent  assessed 
against  them  and  each  of  them  respectively) 
that  the  assessment  is  arbitrary,  and  prop- 
erty assessed  in  an  equal  amount  in  not 
benefited  equally;  that  the  boundaries  of 
said  pretended  district  were  arbitrarily  cre- 
ated without  regard  to  the  benefits  or  any 
other  method  of  assessment  known  to  law; 
that  said  assessment  is  outrageously  large. 

4th.  That  each  of  the  laws  and  each  sec- 
tion thereof  under  which  the  proceedings  in 
said  pretended  district  were  attempted  to  be 
had  do  not  confer  the  authority  for  such 
proceedings;  that  the  1833  city  charter  was 
not  properly  passed,  and  is  not  a  law  of  the 
state  of  Colorado,  by  reason  of  not  properly 
or  at  all  passing  the  legislature;  that  each 
of  the  provisions  of  said  charter  under 
which  said  proceedings  were  attempted  are 
unconstitutional  and  violative  of  funda- 
mental principles  of  law,  the  Constitution  of 
the  United  States,  and  the  state  Constitu- 
tion, or  some  mm  or  more  of  the  provisions 
of  one  or  more  of  the  same. 

5th.  Because  the  pretended  notice  of  as- 
sessment is  invalid  and  was  not  published 
in  accordance  with  the  law,  and  is  in  fact 
no  notice  at  all;  because  there  was  and  is  no 
valid  ordinance  creating  said  district;  be- 
cause each  notice  required  by  the  1893  city 
charter  to  be  given,  where  it  was  attempted 
to  give  such  notice,  was  insufficient,  and 
was  not  properly  given  or  properly  pub- 
lished. 

6th.  Because  of  noncompliance  by  the 
contractor  with  his  contract,  and  failure  to 
complete  the  work  in  accordance  with  the 
contract;  because  the  contract  for  said  work 
was  let  without  right  or  authority;  because 
said  pretended  district  is  Incomplete  and 
the  work  under  said  contract  has  not  been 
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«  completed  In  accordance  with  bM  contract; 

*  because  items  too*  numerous  to  mention, 
which  were  not  a  proper  charge  In  the  said 
assessment,  are  included  therein. 

7th.  Because  the  work  was  done  under 
pretended  grants  of  authority  contained  in 
pretended  laws,  which  law*  were  violative 
of  the  Constitution  and  fundamental  laws 
of  the  state  and  Union. 

8th.  Because  the  city  had  no  jurisdiction 
in  the  premises.  No  petition  subscribed  by 
the  owners  of  a  majority  of  the  frontage  in 
the  district  to  be  assessed  for  said  improve- 
ments was  aver  obtained  or  presented, 

9th.  Because  of  delay  by  the  board  of 
public  works  in  attempting  to  let  the  con- 
tract, and  because  the  said  pretended  im- 
provement was  never  properly  nor  suffi- 
ciently petitioned  for;  because  the  contracts 
were  not  let  nor  the  work  done  in  accord- 
ance with  the  petitions,  if  any,  for  the  work, 
and  because  the  city  had  no  jurisdiction  in 
the  premises. 

10th.  Because,  before  ordering  the  pre- 
tended Improvement,  full  details  and  speci- 
fications for  the  same,  permitting  and  en- 
couraging competition,  and  determining  the 
number  of  instalments  and  time  within 
which  the  costs  shall  be  payable,  the  rate 
of  interest  on  unpaid  instalments,  and  the 
district  of  lands  to  be  assessed,  together 
with  a  map  showing  the  approximate 
amounts  to  be  assessed,  were  not  adopted 
by  the  board  of  public  works  before  the 
letting  of  the  contract  for  the  work  and 
furnishing  of  material;  because  advertise- 
ment for  20  days  in  two  daily  newspapers 
of  general  circulation,  giving  notice  to  the 
owner*  of  real  estate  in  the  district  of  the 
kind  of  improvements  proposed,  the  num. 
ber  of  instalments  and  time  in  which  pay- 
able, rate  of  interest  and  extent  of  the  dis- 
trict, probable  cost,  and  time  when  a  reso- 
lution ordering  the  improvement  would  be 
considered,  was  not  made,  either  properly 
or  at  all;  and,  if  ever  attempted  to  be  made, 
was  not  made  according  to  law  or  as  re- 
quired by  the  law  or  charter. 

11th.  Because  the  attempted  advertise- 
ments for  bids  on  the  contract  attempted  to 
-be  let  were  not  properly  published,  and  were 
gg  published  and  let,  and  the  proceedings  had, 

*  if  at  all,* in  such  a  way  as  to  be  prejudicial 
to  the  competition  of  bidders  and  to  deter 
bidders;  and  the  completion  of  the  con- 
tracts, after  being  attempted  to  be  let,  was 
permitted  to  lag  in  such  a  manner  as  not 
to  comply  with  the  contract,  charter,  or 
laws,  and  the  power  to  let  the  contract  at- 
tempted to  be  let  was  not  within  the  power 
of  the  parties  attempting  to  let  the  same; 
because  the  city  council  is  or  was,  by  some 
of  the  proceedings,  deprived  of  legislative 
discretion,  and  the  board  of  public  works 


and  other  pretended  bodies  given  such  dis- 
cretion, which  discretion  they  delegated  to 
others  having  no  right  or  power  to  exercise 
the  same;  and  executive  functions  were  con- 
ferred on  bodies  having  no  right,  power,  or 
authority  to  exercise  the  same,  and  taken 
away  from  other*  to  whom  such  power  was 
attempted  to  be  granted  or  given,  or  who 
should  properly  exercise  the  same;  that  ju- 
dicial power  was  attempted  to  be  conferred 
on  the  board  of  public  works,  so  called,  and 
the  city  council,  and  other  bodies  or  pre- 
tended bodies  not  judicial  or  quasi- judicial 
in  character,  having  no  right,  power,  or  au- 
thority to  exercise  the  same,  and  the  courts 
attempted  to  be  deprived  thereof. 

Wherefore,  because  of  the  foregoing  and 
numerous  other  good  and  sufficient  reasons, 
the  undersigned  object  and  protest  against 
the  passage  of  the  said  proposed  Mstoriag 
ordinance. 

This  certainly  was  a  complaint  against 
an  objection  to  the  proposed  assessment 
Instead  of  affording  the  plaintiffs  in  error 
an  opportunity  to  be  heard  upon  its  allegsr 
tlons,  the  city  council,  without  notice  fp 
them,  met  as  a  board  of  equalization,  not  m 
a  stated,  but  in  a  specially  called,  session, 
and,  without  any  hearing,  adopted  the  fol- 
lowing resolution: 

"Whereas,  complaints  have  been  filed  by 
the  various  persons  and  firms  as  the  owner* 
of  real  estate  included  within  the  Eighth 
avenue  paving  district  No.  1,  of  the  city 
of  Denver,  against  the  proposed  assessment* 
on  said  property  for  the  cost  of  said  pav- 
ing, the  name*  and  description  of  the  real 
estate  respectively  owned  by  such  persons 
being  more  particularly  described  in  the 
various  complaints  filed  with  the  city  clerk; 
and  ,e 

"Whereas,  no  complaint  or  objection  has* 
been  filed  or  made*against  the  apportion-* 
meet  of  said  assessment  made  by  the  board 
of  public  works  of  the  city  of  Denver,  but 
the  complaints  and  objections  filed  deny 
wholly  the  right  of  the  city  to  assess  any 
district  or  portion  of  the  assessable  prop- 
erty of  the  city  of  Denver;  therefore,  be  it 

"Resolved,  by  the  city  council  of  the  city 
of  Denver,  sitting  as  a  board  of  equaliza- 
tion, that  the  apportionments  of  said  as- 
sessment made  by  said  board  of  public  work* 
be,  and  the  same  are  hereby,  confirmed  and 
approved." 

Subsequently,  without  further  notice  or 
hearing,  the  city  council  enacted  the  ordi- 
nance of  assessment  whose  validity  is  to  be 
determined  in  this  case.  The  facta  out  of 
which  the  question  on  this  assignment  arise* 
may  be  compressed  into  small  compass. 
The  first  step  In  the  assessment  proceedings 
was  by  the  certificate  of  the  board  of  pub- 
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Ik  watts  of  the  cost  at  the  improvement 
aid  a  preliminary  Apportionment  of  it  The 
last  stop  tm  the  enactment  of  toe  un» 
ment  ordinance.  From  beginning  to  end  of 
the  proceedings  the  landowners,  although 
allowed  to  formulate  and  file  complaints  and 
objections,  were  not  afforded  an  opportunity 
to  be  heard  upon  them.  Upon  these  facte, 
was;  there  a  denial  by  the  state  of  the  due 
proceu  of  law  guaranteed  by  the  14th 
Amendment  to  the  Constitution  of  the 
United  States! 

In  the  assessment,  apportionment,  and 
collection  of  taxes  upon  property  within 
their  jurisdiction,  the  Constitution  of  the 
United  States  imposes  few  restriction*  upon 
the  states.  In  the  enforcement  of  such  re- 
strictions as  the  Constitution  does  impose, 
this  court  has  regarded  substance,  and  not 
form.  But  where  the  legislature  of  a  state. 
Instead  of  fixing  the  tax  itself,  commits  to 
some  subordinate  body  the  duty  of  deter- 
mining whether,  in  what  amount,  and  upon 
whom  it  shall  be  levied,  and  of  making  its 
assessment  and  apportionment,  due  process 
of  law  requires  that,  at  some  stage  of  the 
proceedings,  before  the  tax  becomes  irrevo- 
cably fixed,  the  taxpayer  shall  have  an  op- 
portunity to  be  heard,  of  which  he  must 
Shave  notice,  either  personal,  by  publication, 
•  or  by  a  law  fixing  the  time  and  plaee'of  the 
hearing.  Eagar  v.  Reclamation  Dist  No. 
108,  111  U.  S.  701,  28  L.  ed.  660,  4  Sup. 
Ct  Rep.  863;  Kentucky  R.  Tax  Oases,  116 
U.  8.  321,  28  L.  ed.  414,  6  Sup.  Ct  Rep. 
67 ;  Winona  ft  St  P.  Land  Co.  v.  Minnesota, 
1H  U.  8.  628,  637,  40  L.  ed.  247,  261,  16 
Sup.  Ct  Hep.  88;  Lent  t.  Tillson,  140  U. 
S.  818,  36  L.  ed.  410,  11  Sup.  Ct  Rep.  826; 
(Hidden  v.  Harrington,  180  U.  S.  266,  47  L. 
ed.  708,  23  Sup.  Ct  Rep.  674;  Bibben  v. 
Smith,  181  U.  8.  310,  48  L.  ed.  106,  24  Sup. 
Ct  Rep.  88;  Security  Trust  ft  S.  V.  Co.  v. 
Lexington,  203  U.  S.  323,  61  L.  ed.  204,  27 
Sup.  Ct  Rep.  87;  Central  R.  Co.  v.  Wright, 
207  U.  S.  127,  ante,  47,  28  Sup.  Ct  Rep. 
47.  It  must  be  remembered  that  the  law 
of  Colorado  denies  the  landowner  the  right 
to  object  in  the  courts  to  the  assessment, 
upon  the  ground  that  the  objections  are 
cognisable  only  by  the  board  of  equalization. 
If  it  is  enough  that,  under  such  circum- 
stances, an  opportunity  is  given  to  submit 
in  writing  all  objections  to  and  complaints 
of  the  tax  to  the  board,  then  there  was  a 
bearing  afforded  in  the  case  at  bar.  But  we 
think  that  something  more  than  that,  even 
in  proceedings  for  taxation,  is  required  by 
due  process  of  law.  Many  requirements 
essential  in  strictly  judicial  proceedings 
may  be  dispensed  with  in  proceedings  of 
this  nature.  But  even  here  a  hearing,  in 
its  very  essence,  demands  that  he  who  Is 
entitled  to  it  shall  hare  the  right  to  support 
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his  allegations  by  argument  however  brief) 
and,  if  need  be,  by  proof,  however  informal. 
Pittsburgh,  C.  C.  ft  St  L.  R.  Co.  v.  Backus, 
164  U.  8.  421,  426,  38  L.  ed.  1031,  1036,  14 
Sup.  Ct  Rep.  1114;  Fallbrook  Irrig.  Dist 
v.  Bradley,  164  U.  S.  112,  171  et  seq.,  41  L. 
ed.  300,  303,  17  Sup.  Ct  Rep.  66. 

It  is  apparent  that  such  a  hearing  was 
denied  to  the  plaintiffs  in  error.  The  denial 
was  by  the  city  council,  which,  while  acting 
as  a  board  of  equalisation,  represents  the 
state.  Raymond  v.  Chicago  Union  Traction 
Co.  207  U.  &  20,  ante,  7,  28  Sup.  Ct  Rep. 
7.  The  ii him iss 1 1 mi i it  was  therefore  void,  and 
the  plaintiffs  in  error  were  entitled  to  a  de- 
cree discharging  their  lands  from  a  lien  on 
account  of  it  It  is  not  now  necessary  to 
consider  the  tenth  assignment  of  error. 

Judgment  reversed. 

The    Cm 
Holme*  dissent 


Appeal— from  circuit  court  — oaao  In- 
volving Federal   Constitution. 

1.  Habeas  corpus  proceedings  on  behalf 
of  a  person  whose  Interstate  extradition  is 
sought  pursuant  to  the  Federal  Constitu- 
tion and  laws,  and  who  contends  that  Us 
detention  in  custody  Is  unlawful  because 
the  indictment  which  is  its  only  excuse,  is 
not  a  charge  of  crime  within  the  meaning 
of  U.  S.  Const  art  4,  |  2,  f  2,  regulating 
extradition,  involve  the  construction  of  the 
Constitution  of  the  United  States,  within 
the  meaning  of  the  act  of  March  S,  1891 
(26  Stat,  at  L.  826,  chap.  G17,  U.  S.  Comp. 
Stat  1001,  p.  488),  I  6,  governing  direct 
appeals  from  the  circuit  courts  to  the  Su- 
preme Court 

Habeas    corpus  —  to   teat    extradition  — 
questions  reviewable. 

2.  The  truth  of  an  allegation  in  an  in- 
dictment which  may  present  a  mixed  ques- 
tion of  law  or  fact  cannot  be  Inquired  into 
on  habeas  corpus  sued  out  by  the  accused, 
whose  interstate  extradition  is  sought* 
Extradition  —  sufficiency  of  Indictment, 

3.  An  indictment  whether  good  or  bad  as 
a  pleading,  which  unmistakably  describes 
every  element  of  the  crime  of  false  swear- 
ing, as  defined  by  Tex.  Pen.  Code,  art  209, 
is  a  charge  of  crime  within  the  meaning  of 
U.  S.  Const  art.  4,  |  2,  1  2,  regulating 
interstate  extradltioiwf 
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{  PPEAL  from  the  Circuit  Court  of  the 
l  United  State*  tor  the  Butern  District 
of  Missouri  to  review  a  judgment  dischar- 
ging habeas  corpus  sued  out  by  a  person 
whose  interstate  extradition  is  sought.     Af- 

See  ume  case  below,  166  Fed,  603. 

Statement  by  Mr.  Justice  Moody; 
This  is  an  appeal  directly  to  this  court 
from  a  Judgment  of  the  circuit  court  upon 
a  writ  of  habeas  corpus,  remanding  the  peti- 
tioner, now  appellant,  to  the  custody  of  the 
respondent,  now  appellee.    The  petition  for 
the  writ  of  habeas  corpus  alleges  that  the  pe- 
titioner was  "imprisoned,  detained,  confined, 
and  restrained  of  his  liberty,  at  the  city  of 
St  Louis,  within  the  district  aforesaid,  by 
Edmund  P.  Crseoy,  the  chief  of  pollc 
said  city  of  St.  Louis,  in  violation  of  the 
laws  and  Constitution  of  the  United  States." 
n  There  is  no  dispute  about  the  facts,  which, 
gas  they  appear  in  the  petition  and  the  re- 
•  turn,  are  as  follows.*  The  governor  of  the 
state  of  Texas  made  a  requisition  upon  the 
governor  of  the  state  of  Missouri,  which  is 
as  follows: 

To  the  Governor  of  the  State  of  Missouri  i 

Whereas,  it  appears  by  the  annexed 
documents,  which  are  hereby  certified  to  be 
authentic,  that  H.  Clay  Pierce  stands 
charged  with  false  swearing,  committed 
the  state  of  Texas,  and  Information  having 
been  received  that  the  said  H.  Clay  Pierce 
has  fled  from  justice  and  has  taken  refuge 
la  Missouri. 

Now,  therefore,  I,  T.  H.  Campbell,  govern- 
or of  the  state  of  Texas,  have  thought  prop- 
er, in  pursuance  of  the  provisions  of  the 
Constitution  and  laws  of  the  United  States, 
to  demand  the  surrender  of  the  said  H. 
day  Pierce  as  fugitive  from  justice, 
and  that  he  be  delivered  to  G.  S, 
Mathews,  who  is  hereby  appointed  the  agent, 
on  the  part  of  the  stats  of  Texas,  to  receive 
H.  Clay  Pierce. 

Given  under  my  hand  and  seal  of  the 
state,  affixed  at  the  dty  of  Austin,  this  Ilth 
day  of  February,  a.  n.  1907,  and  of  the  in- 
dependence of  the  United  States  of  America, 
the  one  hundred  and  thirty-first,  and  of 
Texas  the  seventy-first  year. 

T.  M.  Campbell,  Governor, 

To  this  requisition  was  attached  a  certi- 
fied copy  of  an  indictment  against  the  peti- 
tioner.   The  indictment  is  a*  follows: 

"In  the  name  and  by  the  authority  of  the 
■tote  of  Texas. 

"The  grand  jurors  of  Travis  county,  in 
said  state,  duly  empaneled,  sworn,  and 
charged  as  such  at  the  September  term,  a.  d. 
1906,  of  the  district  eourt  of  said  county,  in 


and  for  the  fifty-third  judicial  district.  Up- 
on their  oaths,  in  said  court,  present:  That 
Henry  Clay  Pierce,  in  said  county  and  state, 
on  or  about  the  31st  day  of  May,  in  the 
year  of  our  Lord  nineteen  hundred,  and  be- 
fore the  presentment  of  this  indictment,  did 
then  and  there  present  himself  and  make  his 
personal  appearance  before  N.  H.  Nagle,  a 
.duly  and  legally  qualified  and  acting  notary 
public  within  and  for  the  county  of  Travis 
and  state  of  Texas,  who  was  then  and  thers 
duly  authorised  by  law  as  such  officer  and. 
notary  public  to  administer  an  oath;  and* 
the  said*  Henry  Clay  Pierce,  having  been* 
duly  sworn  by  the  said  N.  H.  Nagle,  acting 
in  her  capacity  as  such  offloer  and  notary 
public,  did  then  and  there  unlawfully,  delib- 
erately, corruptly,  and  wilfully,  under  the 
sanction  of  the  oath  so  legally  administered 
to  him  by  the  said  N.  H.  Nagle,  acting  in 
the  capacity  aforesaid,  make  his  voluntary 
false  statement  and  declaration  in  writing, 
a*  follows: 

"Affidavit. 
"The  State  of  Texas,  County  of  Travis: 

"I,  Henry  Clay  Pierce,  do  solemnly  swear 
that  I  am  the  president  (president,  secre- 
tary, treasurer,  or  director)  of  the  corpora- 
tion known  and  styled  Waters-Pierce  Oil 
Company,  duly  incorporated  under  the  laws 
of  Missouri,  on  the  20th  day  of  May,  1900, 
and  now  transacting  or  conducting  business 
in  the  state  of  Texas,  and  that  I  am  duly 
authorized  to  represent  said  corporation  In 
laking  this  affidavit;  and  I  do  further  sol- 
mnly  swear  that  the  said  Waters-Pierce  Oil 
Company,  known  and  styled  as  aforesaid, 
has  not,  since  the  31st  day  of  January,  1900, 
created,  entered  into,  or  become  a  member 
of,  or  a  party  to,  and  was  not,  on  the  31st 
day  of  January,  1900,  nor  at  any  day  since 
that  date,  and  is  not  now,  a  member  ol  or 
a  party  to  any  pool,  trust,  agreement,  com- 
bination, confederation,  or  understanding 
with  any  other  corporation,  partnership,  in- 
dividual, or  any  other  person  or  association 
ersons,  to  regulate  or  fix  the  price  of 
any  article  of  manufacture,  mechanism,  mer- 
chandise, commodity,  convenience,  repair,^ 
any  product  of  mining,  or  any  article  org 
thing 'whatsoever,  or  the  price  or  premium* 

be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  storm,  cyclone, 
tornado,  or  any  other  kind  of  policy  issued 
the  parties  aforesaid;  and  that  it  has 
not  entered  into  or  become  a  member  of  or 
a  party  to  any  pool,  trust,  agreement,  eon- 
tract,  combination,  or  confederation  to  fix 

limit  the  amount  of  supply  or  quantity  of 
any  article  of  manufacture,  mechanism, 
merchandise,  commodity,  convenience,  re- 
pair, or  any  product  of  mining,  or  any  arti- 
cle or  thing  whatsoever,  or  the  price  or  pro 
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mlum  to  Im  paid  for  insuring  property 
•gainst  low  or  damage  by  fire,  lightning, 
storm,  cyclone,  tornado,  or  any  other  kind 
of  policy  issued  by  the  parties  aforesaid; 
and  that  it  baa  not  issued,  and  does  not  own, 
any  trust  certificates  for  any  corporation, 
agent,  officer,  or  employee,  or  for  the  di- 
rectors or  stockholders  of  any  corporation, 
has  not  entered  into,  and  Is  not  now  In  any 
combination,  contract,  or  agreement  with 
any  person  or  persons,  corporation  or  cor- 
porations, or  with  any  stockholders  or 
directors  thereof,  the  purpose  and  ef- 
fect of  which  said  combination,  con- 
tract, or  agreement  would  be  to  place 
the  management  or  control  of  such  com- 
bination or  combinations,  or  the  manu- 
factured product  thereof,  in  the  hands  of 
any  trustee,  or  trustees,  with  the  intent  to 
limit  or  fix  the  price,  or  lessen  the  produc- 
tion and  sale,  of  any  article  of  commerce, 
use,  or  consumption,  or  to  prevent,  restrict, 
or  diminish  the  manufacture  or  output  of 
any  such  article;  that  it  has  not  entered 
Into  any  conspiracy  denned  in  the  preced- 
ing sections  of  this  act,  to  form  or  secure  a 
trust  or  monopoly  in  restraint  of  trade; 
that  it  has  not  been,  since  January  31,  A.  a. 
1900,  and  is  hot  now,  a  monopoly  by  rea- 
son of  any  conduct  on  its  part  which  would 
constitute  it  a  monopoly  under  the  provi- 
sions of  ||  2,  3,  4,  6,  8,  10,  and  11  of  this 
act,  and  is  not  the  owner  or  lessee  of  a  pat- 
ent to  any  machinery  intended,  used,  or 
designed  for  manufacturing  any  raw  ma- 
terial or  preparing  the  same  for  market  by 
any  wrapping,  baling,  or  other  process,  and, 
while  leasing,  renting,  or  operating  the 
same,  refutes  or  fails  to  put  the  same  on  the 
market  for  sale;  that  it  has  not  Issued  and 
does  not  own  any  trust  certificates,  and  has 
not,  for  any  corporation  or  any  agent,  of- 
ficer, or  employee  thereof,  or  for  the  direct- 
ors or  stockholders  thereof,  entered  into,  and 
la  not  now,  in  any  combination,  contract, 
or  agreement  with  any  person  or  persons, 
corporation  or  corporations,  or  with  the 
stockholders,  director,  or  any  officer,  agent, 
or  employee  of  any  corporation  or  corpora- 
tions, the  purpose  and  effect  of  which  com- 
bination, contract,  or  agreement  would  be 
*a  conspiracy  to  defraud,  as  defined  In  1 
•  1  of  this  act,  or  to'create  a  monopoly,  as 
defined  In  ||  2,  3,  i,  6,  0,  10,  and  11  of  this 
act. 

Henry  Clay  Pierce, 
(President,    Secretary,    Treasurer,    or   Di- 

"Subscribed  and  sworn  to  before  me,  a 
notary  public  within  and  for  the  county  of 
Travis,  this  31st  day  of  May,  1900. 

(Signed)  N.  H.  Nagle, 

Notary  Public, 


"Whereas,  In  truth  and  In  fact,  the  said 
Waters-Pierce  Oil  Company,  mentioned  la 
the  above  false  statement  and  declaration  la 
writing,  had,  since  the  31st  day  of  January, 
1900,  created,  entered  into,  and  become  a 
member  of,  and  a  party  to,  and  was,  on  the 
31st  day  of  January,  1900,  and  on  every  day 
since  the  31st  day  of  January,  1900,  up  to 
and  on  the  31st  day  of  May,  1B00,  then  and 
there  a  member  of,  and  a  party  to,  a  pool, 
trust,  agreement,  combination,  confedera- 
tion, and  undertaking  with  other  corpora' 
tions,  individuals,  and  other  persona  and  as- 
sociation of  persons,  to  wit,  with  the  Stand- 
ard Oil  Company  of  New  Jersey,  a  corpora- 
tion incorporated  under  the  laws  of  the  state 
of  New  Jersey,  and  with  all  the  Standard 
Oil  Companies  of  the  United  States,  the 
names  and  descriptions  of  said  companies  be- 
ing to  said  grand  jurors  unknown  after  dili- 
gent inquiry,  and  with  John  D.  Rockefeller, 
John  D.  Archbold,  H.  H.  Rogers,  and  other 
individuals  and  persons  whose  names  and 
a  description  of  whom  are  to  said  grand  jur- 
ors unknown  after  diligent  inquiry,  to  regu- 
late and  fix  the  price  of  petroleum  and  all  of 
the  products  of  petroleum,  being  articles  of 
manufacture  and  a  commodity  and  a  con- 
venience and  a  product  of  mining  and  an 
article  and  a  thing;  and,  whereas,  in  truth 
and  in  fact,  the  said  Waters-Pierce  Oil  Com- 
pany, hereinbefore  mentioned,  had,  since  the 
31st  day  of  January,  1900,  created,  entered 
Into,  and  become  a  member  of,  and  a  party 
to,  and  was,  on  the  31st  day  of  January, 
1900,  and  was  on  every  day  since  the 
said  31st  day  of  January,  1900,  up 
to  and  on  the  Slat  day  of  May1(, 
1900,  then  and  there  a  member  of  and  a» 
party  to  a  pool,  trust,*  agreement,  oombina-* 
tion,  confederation,  and  undertaking  with 
other  corporations,  individuals,  and  other 
persons  and  association  of  persons,  to  wit, 
the  Standard  Oil  Company  of  New  Jersey,  a 
corporation  incorporated  under  the  laws  of 
the  state  of  New  Jersey,  and  with  all  the 
Standard  Oil  Companies  of  the  United 
States,  the  names  and  descriptions  of  said 
companies  being  to  said  grand  jurors  un- 
known after  diligent  inquiry,  and  with  John 
D.  Rockefeller,  John  D.  Archbold,  H.  H. 
Rogers,  and  other  individuals  and  persona 
whose  names  and  a  description  of  whom  are 
to  said  grand  jury  unknown  after  diligent 
inquiry,  to  fix  and  limit  the  amount  of  sup- 
ply and  quantity  of  petroleum  and  all  of  the 
products  of  petroleum,  the  said  petroleum 
and  all  the  products  of  petroleum  being  arti- 
cles of  manufacture  and  a  commodity  and  a 
convenience  and  a  product  of  mining  and 
an  article  and  a  thing;  and  whereas,  la 
truth  and  In  fact,  the  said  Waters-Pierce 
Oil  Company,  hereinbefore  mentioned,  had, 
sines  the  31st  day  of  January,  1900,  and  on 
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■very  day  since  said  Slat  day  of  January, 
1900,  up  to  the  Slat  day  of  May,  1000,  is- 
sued, and  did  then  and  on  the  31st  day  of 
Hay,  1900,  issue,  trust  certificates  to  an- 
other corporation,  to  wit,  the  Standard  Oil 
Company  of  New  Jersey,  hereinbefore  de- 
scribed, Its  agents,  officer,  and  employee, 
to  wit,  one  J.  P.  Gruet,  and  one  John  D. 
Johnson,  and  other  agents,  officers  and  em- 
ployees of  said  Standard  Oil  Company  of 
New  Jersey,  whose  names  and  descriptions 
are  to  said  grand  jurors  unknown,  after 
diligent  inquiry,  whereby  the  said  Standard 
Oil  Company  of  New  Jersey  then  and  there 
became  the  owner  of  the  majority  of  all  the 
■hares  of  Steele  of  the  said  Waters-Pierce 
Oil  Company,  and  the  owner  of  a  controlling 
interest  in  said  Waters- Pierce  Oil  Company, 
which  said  false  statement,  so  made  as  afore- 
said by  the  said  Henry  Clay  Pierce,  was  not 
then  and  there  required  by  law,  nor  made 
In  the  course  of  judicial  proceedings.  Yet 
the  same  was  then  and  there,  nevertheless, 
wilfully  and  deliberately  mads,  and  was 
wilfully  and  deliberately  false,  as  he,  the 
■aid  Henry  Clay  Pierce,  then  and  there  well 
knew. 

"Against  the   peace  and  dignity  of  the 
|  state." 

•  *To  this  petition  the  governor  of  Missouri 
responded  by  issuing  a  warrant  for  the  ar- 
rest of  the  petitioner  and  his  delivery  to 
the  agent  of  the  state  of  Texas. 

While  the  respondent  held  the  petitioner 
In  custody  upon  this  warrant,  the  writ  of 
habeas  corpus  was  Issued.  The  petitioner, 
after  alleging  that  he  was  held  in  custody 
by  the  respondent  solely  by  virtue  of  the 
warrant  Issued  by  the  governor  of  Missouri, 
further  alleged  in  his  petition: 

"That  said  restraint,  imprisonment,  de- 
tention, and  confinement  are  illegal,  and 
that  the  illegality  thereof  consists  in  this, 
to  wit: 

"First.  It  is  not  shown  by  any  sufficient 
averments  in  the  said  indictment  that  the 
facts  stated  or  opinions  expressed  by  peti- 
tioner in  the  affidavit  set  forth  in  said  in- 
dictment were  false  when  the  said  affdavit 
was  made,  and  hence  the  indictment  charges 
no  offense  under  the  laws  of  the  state  of 
Texas.  That,  so  far  as  the  averments  of 
the  said  indictment  are  concerned,  the  con- 
clusion, judgment,  and  opinion  of  petitioner 
expressed  in  the  affidavit  are  only  alleged 
to  be  false  in  the  conclusion,  judgment,  and 
opinion  of  the  grand  jury  preferring  said 
Indictment. 

"Second.  That  the  affidavit  made  by  your 
petitioner  was  in  the  form  prescribed  by 
an  act  of  the  legislature  of  the  state  of 
Texas,  entitled  'An  Act  to  Prohibit  Pools, 
Trusts,  Monopolies,  and  Conspiracies  to 
Control  Business  and  Prices  of  Articles;  to 


Prevent  the  Formation  or  Operation  of  Pools, 
Trusts,  Monopolies,  and  Combinations  of 
Charters  of  Corporations  that  Violate  the 
Terms  of  This  Act,  and  to  Authorise  the 
Institution  and  Prosecution  of  Suits  There- 
for/ which  was  approved  May  26th,  1890, 
and  became  effective  January  31st,  1900 
(Tex.  Gen.  Laws  1869,  p.  248),  and  that 
the  language  of  said  affidavit  must  be  con- 
strued and  interpreted  in  connection  with 
the  related  text  of  the  act  of  which  it  forms 
a  part;  that  the  pools,  trusts,  combinations, 
conspiracies,  and  monopolies  prohibited  by 
said  act  were  such  only  as  were  formed  by 
such  natural  or  artificial  legal  entities  as,, 
were  then  engaged  in  business  In  the  state* 
of  Texaa,*and  the  indictment  does  not  show1 
or  charge  that  the  Waters-Pierce  Oil  Com- 
pany, organized  on  May  29,  1000,  as  stated 
by  petitioner  in  said  affidavit,  contrary  to 
the  fact  stated  by  your  petitioner  In  said 
affidavit,  was  a  member  of,  or  party  to,  any 
pool,  trust,  agreement,  combination,  con- 
federation, or  understanding  with  any  other 
corporation,  partnership,  individual,  or  any 
person  or  association  of  persons,  then  or 
theretofore  transacting  or  doing  business  in 
the  state  of  Texas,  for  the  purpose  of  fixing 
the  price  or  limiting  the  output  or  quantity 
of  any  article  or  thing  whatsoever  to  be 
sold  or  marketed  in  said  state  of  Texas. 

"Third.  That  no  charge  of  perjury  or  false 
swearing  could  legally  be  predicated  upon 
any  matter  or  thing  stated  in  said  affidavit, 
for  the  reason  that  the  statements  therein 
contained  are  mere  expressions  of  legal  con- 
clusions or  opinions  upon  a  state  of  facts  ex- 
istent in  the  belief  of  the  affiant 

"Fourth.  The  affidavit,  being  required  by 
law,  if  false,  could  not  be  false  swearing 
under  the  laws  of  the  state  of  Texas. 

"Fifth.  For  that  it  appears  upon  the  face 
of  the  said  indictment  that  more  than  four 
years  elapsed  between  the  date  of  the  com- 
mission of  the  alleged  offense  and  the  find- 
ing of  the  said  indictment.'' 

No  other  grounds  of  the  illegality  of  the 
petitioner's  imprisonment  than  there  were 
alleged  in  the  petition. 

Messrs.  Joseph  H.  Choato,  Joseph  H. 
Clioate,  Jr.,  and  Henry  S.  Priest  for  ap- 
pellant. 

Messrs.  Shepard  Barclay,  F.  J.  Mo- 
Cord,  and  Thomas  T.  Fauntleroy  for  ap- 
pellee. | 

*Mr.  Justice  Moody,  after  making  the*' 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  first  inquiry  must  be  whether  there 
is  jurisdiction  of  this  appeal,  which  was 
taken  from  the  circuit  court  directly  to  this 
court.    Since  the  passage  of  the  act  esteb- 
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Hahing  tte  drcoii  court  of  appeals  (26  Stat 
at  L.  828,  ohap.  517,  U.  &  Oomp.  Stat  1001, 
p.  488),  appeals  In  habeas  corpus  MM  tram 
the  district  mud  circuit  court*  can  only  be 
taken  to  the  circuit  court  of  appeals,  unless 
they  an  of  the  kind  ■perilled  in  I  6  of  the 
set,  wherein  a  direct  appeal  to  this  court  ia 
allowed.  Re  Lennon,  160  TJ.  S.  393,  37  L. 
ed.  1120,  14  Sup.  CL  Rep.  123.  Of  the  lat- 
ter class  ia  "any  eaae  that  involves  the  con- 
struction or  application  of  the  Constitution 
of  the  United  States."  In  the  case  at  bar 
the  position  of  the  appellant  ia  that  his  de- 
tention in  custody  is  unlawful  because  the 
Indictment,  which  Is  its  only  excuse,  ia  not  a 
charge  of  crime  within  the  meaning  of  the 
provision  of  the  Constitution  regulating  in- 
terstate extradition.  Art.  4,  |  2, 1  8.  The 
precise  and  only  question  to  be  determined 
is  whether  the  indictment  constituted  such  a 
charge.  The  decision  of  this  question  re- 
quites us  to  ascertain  and  declare  the  mean- 
ing of  the  extradition  clause,  and  therefore 
"involves  the  construction  of  the  Constitu- 
tion of  the  United  States."  Craemer  v. 
Washington,  168  U.  S.  124,  42  L.  ed.  407, 
18  Sup.  Ct,  Rep.  1 ;  Boske  r.  Comingore,  177 
U.  a  469,  44  L.  ed.  846,  20  Sup.  Ct  Rep. 
701.  And  see  Wiley  v.  Siukler,  179  U.  S. 
58,  46  L.  ed.  84,  21  Sup.  CL  Rep.  17;  Motes 
t.  United  States,  176  U.  S.  468,  44  L.  ed. 
1160,  20  Snp.  Ct  Rep.  9B3;  Cununings  v. 
Chicago,  188  U.  S.  410,  47  L.  ed.  626,  23 
Sup.  Ct  Rep.  472.  Against  this  view  ft  Is 
argued  that  the  question  whether  this  indict- 
ment Is  good  under  the  laws  of  Texas  brings 
under  consideration  only  the  laws  of  that 
state,  and  that,  as  there  is  no  pretense  that 
they  violate  the  Constitution  of  the  United 
States,  there  can  be  involved  no  construc- 
tion or  application  of  that  Constitution. 
But  the  answer  to  this  is  that  the  laws  of 
Texas  are  considered  only  as  they  are 
braced  in  the  ultimate  inquiry  whether  the 
indictment  constitutes  a  charge  of  crime  in 
that  state,  and  for  no  other  purpose.  It  is 
further  said  by  the  appellee  that  the  deliv- 
H«ry  up  in  this  ease  was  by  virtue  of  state 
3  laws  only,  and  we  are  invited  to  determii 
*  how  far  the  state  may  make'laws  for  i 
terstate  extradition,  independent  of,  though 
consistent,  with,  the  Federal  Constitution. 
We  decline  to  accept  the  invitation,  because, 
In  the  case  at  bar,  the  demand  of  the  govern- 
or of  Texas,  which  was  complied  with,  was 
expressed  to  be  "in  pursuance  of  the  pro- 
visions of  the  Constitution  and  laws  of  the 
United  States."  There  is  jurisdiction  of 
the  appeal. 

The  Constitution  provides  that  "a  pen 
charged  in  any  state  with  treason,  felony, 
other  crime,  who  shall  flee  from  justice,  and 
be  found  ia  another  state,  shall,  on  demand 
ad  the  executive  authority  of  the  state  from 


which  be  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  jurisdiction  of  the 
crime."  [Art  4,  f  2,  f  2.]  No  person  may 
be  lawfully  removed  from  one  state  to  an- 
other by  virtue  of  this  provision,  unless  i 
1,  He  is  charged  In  one  state  with  treason, 
felony,  or  other  crime;  2,  he  has  fled  from 
justice;  3,  a  demand  is  made  for  his  delivery 
to  the  state  wherein  he  is  charged  with 
crime.  If  either  of  these  conditions  ia  ab- 
sent, the  Constitution  affords  no  warrant 
for  a  restraint  of  the  liberty  of  any  person. 
Here  the  only  condition  which  it  is  insisted 
is  absent  is  the  charge  of  a  crime.  The 
only  evidence  of  a  charge  of  crime  is  the  in- 
dictment, and  the  contention  to  be  examined 
is  that  the  indictment  is  insufficient  proof 
that  a  charge  has  been  made. 

The  counsel  for  the  petitioner  disclaim  the 
purpose  of  attacking  the  indictment  as  a 
criminal  pleading,  appreciating  correctly 
that  the  point  here  is  not  whether  the  in- 
dictment is  good  enough,  over  seasonable 
challenge,  to  bring  the  accused  to  the  bar 
for  trial.  Counsel  concede  that  they  can- 
not successfully  attack  the  indictment  ex- 
cept by  showing  that  it  does  not  charge  a 
crime.  The  distinction  between  these  two 
kinds  of  attack,  though  narrow,  is  clear. 
But  it  will  not  do  to  disclaim  the  right  to 
attack  the  indictment  as  a  criminal  plead- 
ing, and  then  proceed  to  deny  that  it  con- 
stitutes a  charge  of  crime  for  reasons  that 
are  apt  only  to  destroy  its  validity  as  a 
criminal  pleading.  There  must  be  objec- 
tions which  reach  deeper  into  the  indict- 
ment than  these  which  would  be  goods) 
against  it  In  the  court  where  it  is  pending.^ 
We  are  unable  to  adopt  the  test* suggested* 
by  counsel,  that  an  objection,  good  if  taken 
on  arrest  of  judgment,  would  be  sufficient  to 
show  that  the  indictment  Is  not  a  charge  of 
crime.  Not  to  speak  of  the  uncertainly  of 
such  a  teat,  in  view  of  the  varying  practice 
in  the  different  states,  there  is  nothing  in 
principle  or  authority  which  supports  It 
Of  course,  such  a  test  would  be  utterly  in- 
applicable to  cases  of  a  charge  of  crime  by 
affidavit,  which  was  held  to  be  within  the 
Constitution.  Re  Strauss,  197  U.  S.  324, 
49  L.  ed.  774,  25  Sup.  CL  Rep.  635.  The 
only  safe  rule,  is  to  abandon  entirely  the 
standard  to  which  the  indictment  must  eon- 
form,  judged  as  a  criminal  pleading,  and 
consider  only  whether  it  shows  satisfactorily 
that  the  fugitive  has  been  in  fact,  however 
inartiflcially,  charged  with  crime  in  the 
state  from  which  he  has  fled.  Roberta  v. 
Reilly,  116  U.  S.  80,  96,  29  L.  ed.  644,  G49, 
G  Sup.  Ct  Rep.  291;  Pearos  v.  Texas,  165 
U.  S.  311,  313,  39  L.  ed.  164,  167,  16  Sup. 
Ct  Rep.  118;  Hyatt  v.  New  York,  IBS  U. 
S.  691,  709,  47  L.  ed.  657,  660,  23  Sup.  Ot 
Rap.  456;  Uunsaj  v.  Olougu,  196  U.  a  364,    - 
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372,  «  L  ed.  815,  518,  28  Sup.  Ot  Rep. 
888;  Davis's  Rue,  122  Hue.  324;  Stun  ex 
reL  O'Malley  ▼.  O'Connor,  38  Minn. 
243,  36  H.  W.  462;  BUte  ex  reL 
Smith  t.  Goes,  08  Minn.  201,  08  N.  W. 
1080;  Re  Voorhees,  32  N.  J.  L.  141;  Ex 
parte  Pearce,  32  Tor.  Prim.  Rep.  301,  23  S. 
W.  18 ;  Re  Van  Sclera-,  42  Neb.  772,  47  Am. 
St  Rep.  730,  80  N.  W.  1037;  State  ex  reL 
Munsey  y.  Clough,  Tl  N.  H.  594.  53  Atl. 
1086. 

Before  proceeding  further,  it  ie  well  to 
tet  forth  all  the  objections  to  the  Indict- 
ment, made  by  counsel,  in  order  to  see 
whether,  if  any  one  of  them  is  well  founded, 
it  allows  that  there  m  no  charge  of  crime 
against  the  petitioner.  For,  if  all  criticisms 
of  the  indictment  should  be  approved,  and 
they  leave  untouched  in  the  pleading  enough 
to  show  that  the  petitioner  was  charged 
with  crime  in  the  broad  and  practical  sense 
In  which  those  words  ought  to  be  under- 
stood, the  condition  prescribed  by  the  Con- 
stitution has  been  performed. 

The  objections  to  the  Indictment  which 
were  advanced  In  the  argument  are  six  in 
number: 

1,  The  statements  In  respect  to  which 
fake  swearing  is  alleged  are  not  statements 
of  facts,  but  of  opinion;  and  therefore,  how- 
ever falsely  made,  cannot  amount  to  the 
erime  of  falsa  swearing. 
»  2.  The  assignments  of  falsity  are  Insuf- 
•  Sclent,  for  no  facts  are 'alleged  which  are 
necessarily  inconsistent  with  the  alleged 
false  affidavit. 

3.  The  charge  Is  not  alleged  with  the 
certainty  required  In  an  indictment. 

4.  Upon  the  face  of  the  indictment  the 
prosecution  ie  barred  by  the  statute  of  lim- 
itations. 

5.  The  indictment  discloses  the  fact  that 
It  was  not  found  in  good  faith. 

0.  The  affidavit  was  required  by  law,  and 
therefore,  if  false,  under  the  Texas  law,  lays 
the  foundation  for  a  prosecution  for  per- 
jury, but  not  for  false  swearing. 

The  fifth  and  sixth  objections  require 
separate  discussion.  We  are  not  informed  of 
any  principle  by  which  we  may  inquire 
whether  an  indictment,  duly  found,  was  re- 
turned in  good  faith,  but,  whether  that  power 
exists  or  not,  it  is  enough  to  say  here  that 
this  objection  does  not  seem  to  be  true  in 
fact. 

Under  the  Texas  law  the  erime  of  false 
swearing,  as  distinguished  from  perjury,  can 
only  be  committed  by  a  false  oath  to  a  vol- 
untary declaration  or  affidavit,  "not  re- 
quired by  law  or  made  in  the  course  of  a 
judicial  proceeding."  The  sixth  objection 
asserts  that  the  affidavit  set  forth  in  this 
indictment  was  one  required  by  law.  But 
this  assertion  U  In  the  teeth  of  the  allega- 


tion of  the  Indictment,  that  the  affidavit 
"was  not  then  and  there  required  by  law, 
nor  made  in  the  course  of  judicial  proceed- 
ings." We  cannot  inquire  into  the  truth  of 
this  allegation,  which  may  present  a  mixed 
question  of  law  and  fact. 

All  the  other  objections  are  appropriate 
to  a  demurrer  or  a  motion  to  quash  or  in  ar- 
rest of  judgment  They  are  attacks  upon 
the  indictment  as  a  criminal  pleading,  the 
right  to  make  which  counsel  expressly  re- 
nounce. If  well  founded,  they  show  that 
the  indictment  is  bad.  But  the  Constitution 
does  not  require,  as  an  indispensable  pre- 
requisite to  interstate  extradition,  that  there 
should  be  a  good  indictment,  or  even  an 
indictment  of  any  kind.  It  requires  nothing  ^, 
more  than  a  charge  of  crime.  Congress,  In  aid* 
of  the  execution  of  the  constitutional 'pro-' 
vision,  has  enacted  a  law — f  5278,  Rev.  Stat 
(U.  S.  Comp,  Stat  1901,  p.  3697)— direct- 
ing that  the  charge  shall  be  made  either 
by  "an  indictment  found"  or  "an  affidavit 
made  before  a  magistrate;"  and,  as  we  have 
seen,  this  court  has  held  that  such  an  affi- 
davit is  sufficient  saying  (1S7  U.  S.  331,  49 
L.  ed.  778,  25  Sup.  Ct  Rep.  537) :  "Doubt- 
less the  word  'charged'  was  used  in  its  broad 
signification  to  cover  any  proceeding  which 
a  state  might  see  fit  to  adopt  by  which  a 

formal  accusation  was  made  against  an 
alleged  criminal."  But  It  ts  obvious  that 
an  objection  which,  If  well  founded,  would 
destroy  the  sufficiency  of  the  indictment  as 
a  criminal  pleading,  might  conceivably  go 
far  enough  to  destroy  also  its  sufficiency  as 
a  charge  of  crime.  Are,  then,  the  objections 
made  to  the  indictment  of  that  nature  T  Let 
It  be  assumed  that  these  are  all  welt  taken. 
Let  It  be  assumed,  without  decision,  that 
the  false  statements  contained  in  the  affi- 
davit were  statements  of  opinion;  that  the 
assignments  of  falsity  were  bad,  because  no 
facts  necessarily  Inconsistent  with  them 
were  alleged;  that  the  certainty  required  in 
criminal  pleading  was  not  observed;  and 
that  the  time  alleged  antedates  the  indict- 
ment by  more  than  the  period  of  the  stat- 
ute of  limitations.  Nevertheless,  the  indict- 
ment alleges  that  on  a  day  named  the  peti- 
tioner deliberately  and  wilfully  made,  un- 
der the  sanction  of  an  oath,  legally  adminis- 
tered, a  voluntary  false  statement  and  dec- 
laration In  writing;  to  wit  the  affidavit;  and 
that  the  affidavit  was  not  required  by  law 
or  made  in  the  course  of  a  judicial  proceed- 
ing. The  indictment,  whether  good  or  bad, 
as  a  pleading,  unmistakably  describes  every 
element  of  the  crime  of  false  swearing,  as  ft 
is  defined  in  the  Texas  Penal  Code,  In  art, 
209,  which  follows: 

"If  any  person  shall  deliberately  and  nO- 
fully,  under  oath  or  affirmation  legally  aoV 
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ministered,  make  s  false  statement  by  a  vol- 
untary declaration  or  affidavit,  which  is  not 
required  by  law  or  made  in  the  course 
judicial  proceeding,  ha  I*  guilty  of  false 
■wearing,  and  •ball  be  punished  by  imprii 
onment  in  the  penitentiary  not  lea*  than 
two  nor  more  than  five  years," 

tThia  court,  In  the  cases  already  cited, 
■aid,  somewhat  vaguely,  but  with  a*  much 
•  precision  as  the  subject  admits,  that*  the 
Indictment,  In  order  to  constitute  a  sufficient 
charge  of  crime  to  warrant  interstate  ei 
dition,  need  show  no  more  than  that  the  ac- 
cused was  substantially  charged  with  crime. 
This  indictment  meets  and  surpasses  that 
standard,  and  is  enough.  If  more  wen 
quired  it  would  impose  upon  courts,  in  the 
trial  of  writ*  of  habeas  corpus,  the  duty  of 
a  critical  examination  of  the  laws  of  states 
with  whose  jurisprudence  and  criminal  pro- 
cedure they  can  have  only  a  general  ac- 
quaintance. Such  a  duty  would  be  an  in- 
tolerable burden,  certain  to  lead  to  errors  in 
decision,  irritable  to  the  just  pride  of  the 
states,  and  fruitful  of  miscarriages  of  jus- 
tice. The  duty  ought  not  to  be  assumed  un- 
less It  is  plainly  required  by  the  Constitu- 
tion; and,  in  our  opinion,  there  Is  nothing 
in  the  letter  or  the  spirit  of  that  instru- 
ment which  requires  or  permits  its  per- 
formance. 

Judgment  affirmed. 

(110  U.  B.  IBS)  ~" ~~ 
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Federal     courts  —  proper     district     for 

suit  —  waiver. 
.  The  objection  that  a  particular  Federal 
circuit  court  is  without  jurisdiction  of  a 
■iiit  between  citizens  of  different  states  be- 
cause neither  of  the  parties  is  a  resident  of 
the  district  is  waived  by  demurring  upon 
grounds  reaching  to  the  merits  of  the  cause 
of  action  in  addition  to  jurisdictional 
grounds,  where,  under  the  local  practice,  de- 
fendant could  have  made  a  special  appear- 
ance by  motion  aimed  at  the  jurisdiction  of 
the  court  over  his  person,  or  by  motion  to 
quash  the  service  of  process. 


[No.  851.] 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing,  for 
Want  of  jurisdiction,  a  suit  between  citi- 
zens of  different  states,  because  neither  of 


the  parties  was  a  resident  of  the  district 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,   John   A.    Shelton   for   plaintiff   in 


Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  this  action 
at  law  against  the  defendant  in  error  in  the 
circuit  court  for  the  district  of  Montana. 
Jurisdiction  was  based  solely  on  the  di- 
versity of  citizenship  of  the  parties.  The 
plaintiff  was  a  citizen  of  Utah  and  the  de- 
fendant a  citizen  of  New  York.  The  judgSg, 
of  the  circuit  court  dismissed  the  action  g 
for  want  of  jurisdiction,  and  whether 'that* 
decision  was  correct  is  the  single  question 
brought  directly  here  by  writ  of  error.  The 
circuit  court  for  the  district  of  Montana  was 
without  jurisdiction  of  the  action,  because 
neither  of  the  parties  to  it  was  a  resident 
of  that  district,  and  the  statute  (25  Stat,  at 
L.  433,  chap.  866,  U.  8.  Comp.  Stat.  1901,  p. 
508)  requires  that  where  the  jurisdiction  is 
founded  on  the  fact  that  the  parties  are 
citizens  of  different  states,  suit  shall  be 
brought  only  in  the  district  where  one  of 
them  resides.  But  we  have  recently  held 
that  where  diversity  of  citizenship  exists,  as 
it  does  here,  bo  that  the  suit  Is  cognizable 
in  some  circuit  court,  the  objection  that 
there  Is  not  jurisdiction  In  a  particular  dis- 
trict may  bo  waived  by  appearing  and  plead- 
ing to  the  merits.  Re  Moore,  April  20, 
1908.  [20B  tj.  8.  — ,  ante,  585,  28  Sup.  Ct. 
Rep.  685.]  Anything  to  the  contrary  said 
in  Ex  parts  Wiiner,  203  U.  S.  440,  01  L. 
ed.  264,  27  Sup.  Ct.  Rep.  150,  was  overruled. 
The  question  here,  therefore,  is  narrowed  to 
the  inquiry  whether  the  defendant  waived 
the  objection  to  the  jurisdiction. 

While  the  conformity  act,  Revised  Stat- 
utes, |  814,  U.  S.  Comp.  Stat,  1901,  p.  684, 
provides  that  the  practice,  pleadings,  forms, 
and  modes  of  proceeding  In  civil  causes, 
other  than  those  In  equity  and  admiralty, 
in  the  circuit  and  district  courts  of  the 
United  States,  shall  conform,  as  near  as 
may  be,  to  the  practice,  pleadings,  and 
forms,  and  modes  of  proceedings  existing 
at  the  time  in  like  causes  in  courts  of  rec- 
ord of  the  state  wherein  such  United  States 
courts  are  held,  nevertheless,  in  cases  like 
me  under  consideration,  involving  the 
jurisdiction  of  the  Federal  courts,  the  ulti- 
mate determination  of  such  question  Is  for 
this  court  alone.  This  doctrine  finds  Illus- 
tration in  the  case  of  Mexican  C.  R.  Co.  r. 
Pinkney,  148  U.  &  194,  87  L.  ed.  689,  It 
Ct  Rep.  8G9,  in  which  the  subject  Is 
discussed  by  Mr.  Justice  Jackson,  deliver- 
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leg  the  opinion  of  tie  court.  In  that  cue 
It  ma  held  that  the  Texas  statute,  which 
had  been  upheld  by  the  courts  of  the  state, 
giving  to  a  special  appearance,  made  solely 
to  challenge  the  court's  jurisdiction,  the 
affect  of  a  general  appearance,  was  not 
binding  upon  the  Federal  courts  sitting  in 
the  state,  notwithstanding  the  provisions  of 
I  911  of  the  Revised  Statutes  of  the  United 
0  States. 

g  In  the  case  at  bar,  defendant  filed  its  de- 
•murrer  to  the*  complaint,  alleging:  1st, 
that  the  court  has  no  jurisdiction  of  the  sub- 
ject of  the  action;  2d,  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant; 
3d,  that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  this  defendant;  4th,  that  the  com- 
plaint is  uncertain;  5th,  that  the  complaint 
is  unintelligible. 

The  learned  judge,  on  the  Tth  of  Novem- 
ber, 1903,  overruled  the  demurrer  as  to  the 
first,  second,  and  third  grounds  of  the  com- 
plaint, but  sustained  it  upon  the  fourth  and 
fifth  grounds,  in  that  the  complaint. was  un- 
certain and  unintelligible.  Thereupon  the 
plaintiff  filed  an  amended  complaint;  the 
defendant  repeated  the  same  grounds  of  de- 
murrer, and  the  same  was  submitted  to  the 
court  on  the  first  and  second  grounds, — 
those  covering  jurisdiction  over  the  subject- 
matter  of  the  action  and  jurisdiction  over 
the  person  of  the  defendant,  respectively, — 
and  on  tho  20th  el  October,  1900,  Judge 
Hunt,  holding  the  circuit  court  for  the  dis- 
trict of  Montana,  in  a  well-considered  opin- 
ion, held  that,  inasmuch  as  the  demurrer 
was  interposed  upon  jurisdictional  and  oth- 
er grounds,  and  was  not  confined  to  juris- 
diction over  the  person  alone,  but  reached 
the  merits  of  the  action,  the  case  being  one 
within  the  general  jurisdiction  of  the  court, 
although  instituted  in  the  wrong  district, 
the  defendant  had  waived  its  personal  priv- 
ilege not  to  be  sued  in  the  Montana  district, 
and  had  submitted  to  the  jurisdiction.  In 
support  of  bis  view  Judge  Bunt  cited  In- 
terior  Constr.  ft  Improv.  Co.  v.  Gibney,  160 
U.  S.  217,  40  L.  ed.  401,  16  Sup.  Ct.  Rep. 
272;  Be  Keaabey  4  M.  Co.  180  U.  8.  221,  40 
L.  ed.  402,  16  Sup.  Ct.  Rep.  273;  Ex  parte 
Sehollenberger,  96  U.  S.  369,  24  L.  ed.  853; 
Central  Trust  Co.  v.  McGeorge,  151  U.  S. 
129,  38  L.  ed.  98,  14  Sup.  Ct  Rep.  280;  St. 
Louis  &  S.  F.  R.  Co,  v.  McBride,  141  U. 
S.  127,  36  L  ed.  659,  11  Sup.  Ct.  Rep.  982; 
Lowry  v.  Tile,  Mantel,  &  Grate  Asso.  98 
Fed.  817 ;  Texas  A.  P.  R.  Co.  v.  Saunders,  1S1 
U.  S.  10S,  38  L,  ed.  90,  14  Sup.  Ct.  Rep.  267. 
Thereafter,  before  any  further  steps  were 
taken  in  the  case  the  learned  judge  changed 
his  ruling  on  the  question  of  jurisdictit 
and  filed  the  following  brief 
opinion ; 

28  8,  O— 48 


"As  neither  party  to  this  action  was,  at  H 
the  time  of  the  institution  thereof,  a  citizen  J; 
or  resident  of  the  state  of  Montana, 'Upon* 
the  authority  of  Ex  parte  Wiener,  decided  by 
the  Supreme  Court  December  10,  1906,  and 
followed  by  the  court  of  appeals  of  this  cir- 
cuit in  Yellow  Aster  Min.  1  Mill.  Co.  t. 
Crane  Co.  80  C.  C.  A.  560,  150  Fed.  580,  and 
Southern  P.  Co.  r.  Burch,  decided  February 
11,   1907,  82  C.  C.  A.  34,   152  Fed.   168,  I 
must  reverse  the  ruling  heretofore  made  by 
me  upon  the  demurrer,  and  dismiss  the  case 
for  lack  of  jurisdiction. 

"So  ordered." 

Let  us  see,  then,  whether  the  defendant 
had  submitted  to  the  jurisdiction  of  the  cir- 
cuit court.  It  had  appeared  and  filed  its 
demurrer  to  the  original  complaint,  Invok- 
ing the  judgment  of  the  court,  as  hereinbe- 
fore stated,  and  the  court  had  ruled  against 
it  on  the  question  of  jurisdiction,  and  upon 
the  merits  of  the  cause  of  action,  only  sus- 
taining the  demurrer  as  to  the  form  of  the 
allegations  in  the  complaint.  It  invoked 
and  obtained  a  ruling  on  the  merits,  so  far 
as  the  legal  sufficiency  of  the  cause  of  ac- 
tion is  concerned.  Then  the  amended  com- 
plaint was  filed.  The  court  sustained  its 
jurisdiction  upon  hearing  the  demurrer, 
which  ruling  it  subsequently  changed  on  the 
authority  of  Ex  parte  Wiener,  which  is  now 
overruled  in  Re  Moore,  in  so  far  as  it  was 
said  in  the  Wisner  Case  that  a  waiver  could 
not  give  jurisdiction  over  a  person  sued  in 
the  wrong  district,  where  diversity  of  citi- 
zenship existed. 

So  far  from  being  obliged  to  raise  the  ob- 
jection to  the  jurisdiction  over  its  person 
by  demurrer,  as  is  contended  by  defendant 
in  error,  it  was  at  liberty  to  follow  the  prac- 
tice pursued  in  the  code  states  under  sec- 
tions similar  to  |  1820  of  the  Montana  Code, 
making  a  special  appearance  by  motion 
aimed  at  the  jurisdiction  of  the  court  over 
its  person,  or  to  quash  the  service  of  process 
undertaken  to  be  made  upon  it  in  the  dis- 
trict wherein  it  was  not  personally  liable 
to  suit  under  the  act  of  Congress.  This  course 
was  open  to  the  defendant  in  the  United 
States  circuit  court,  as  is  shown  by  the  case 
of  Shaw  v.  Quincy  Min.  Co.  (Ex  parte 
Shaw)  145  U.  S.  444,  30  L.  ed.  768,  12  Sup, 
Ct.  Bep.  035, — a  suit  in  a  district  in  the 
state  of  New  York.  In  that  case  the  parties 
were  a  citizen  of  Massachusetts  and  a  oor- 
poration  of  Michigan,  being  citizens  of  i- 
atates  other  than'New  York.  A  motion  was* 
made  entering  a  special  appearance  for  the 
purpose  of  setting  aside  the  service.  This 
manner  of  raising  the  question,  it  was  held, 
did  not  amount  to  a  waiver  of  the  objec- 
tion to  jurisdiction.  The  same  course  was 
punned  with  the  approval  of  this  court  in 
Be  Keasbey  *  M.  Co.  supra. 
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In  St  Lenin  *  S.  F.  R.  Co.  v.  McBride, 
supra,  tho  case,  like  the  present  one,  arose 
In  *  code  state.  Suit  wm  brought  in  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Arkansas.  The  Arkan- 
■ma  Code,  in  respect  to  grounds  of  demurrer, 
b  identical  with  the  Montana,  Code.  Kirby's 
Digest  of  the  Statutes  of  Arkansas,  1904, 
p.  1285.  Following  the  Arkansas  Code,  as 
the  defendant  in  this  esse  follows  the  Mon- 
tana, Code,  the  defendant  Bled  a  demurrer 
in  language  identical  upon  these  points  with 
the  demurrer  in  this  case.  The  demurrer 
reads:  "1st  Because  the  court  lias  no  ju- 
risdiction of  the  person  of  the  defendant. 
2d.  Because  the  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action.  3d. 
Because  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action." 

Of  the  effect  of  this  demurrer  Mr.  Jus- 
tice Brewer,  delivering  the  opinion  of  the 
court,  said: 

"Its  demurrer,  aa  appears,  was  baaed  on 
three  grounds ;  Two  referring  to  the  ques- 
tion of  jurisdiction,  and  the  third,  that 
the  complaint  did  not  state  facta  sufficient 
to  constitute  a  cause  of  action.  There  waa, 
therefore,  in  the  first  lmrtsVBOBi  a  general  ap- 
pearance to  the  merits.  If  the  case  waa 
one  of  which  the  court  could  take  jurisdic- 
tion, such  an  appearance  waives  not  only 
all  defects  In  the  service,  but  all  special 
privileges  of  the  defendant  in  respect  to  the 
particular  court  in  which  the  action  is 
brought" 

This  case  presents  the  same  question.  We 
are  of  opinion  that  the  defendant  had 
waived  objection  to  jurisdiction  over  its 
person,  and,  by  filing  the  demurrer  on  the 
grounds  stated,  submitted  to  the  jurisdiction 
of  the  circuit  court 


IBIDOR  STRAUS  and  Nathan  Straus,  Co- 
partners, Doing  Business  under  the  Firm 
Name  and  Style  of  R.  H.  Maoy  ft  Com- 
pany. 

Copyright  —  restrictions    on    sales    by 

purchasers. 

The  sole  right  to  vend  a  copyrighted  book, 
secured  by  U.  B.  Rev.  Stat  I  4952,  U.  S. 
Camp.  Stat  1901,  p.  3406,  to  the  owner  of 
the  copyright  does  not  include  the  right  to 
impose,  by  a  notice  printed  on  the  same  page 
with  the  notice  of  eay^-"-1-'  ' 
as  to  the  price  at  whic 
"  at  retail  by  f utu 
i  then  is  no  privity 

(affcinj 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Southern 
District  of  New  York,  dismissing  a  bill  to 
restrain  the  sale  of  a  copyrighted  book  at 
less  than  the  retail  pries  fixed  by  a  notice 
printed  immediately  below  the  notice  of 
copyright    Affirmed. 

See  same  case  below,  77  C.  C.  A.  607,  147 
Fed.  10. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  II.  n.  Miller,  C.  C.  Shirley, 
and  Samuel  D.  Miller  for  appellant 

Messrs.  John  G.  Carlisle  and  Edmon* 
E.  Wise  for  appellees. 

Mr.  Stephen  H.  Olin  on  behalf  of  Charles 
Scribner'a  Sons.  ^ 

*  Mr.  Justice  Day  delivered  the  opinion  of  ■ 

the  court: 

The  complainant  In  the  circuit  court,  ap- 
pellant here,  the  Bobbs-Merrill  Company, 
brought  suit  against  the  respondents,  ap- 
pellees here,  Isidor  Straus  and  Nathan 
Straus,  partners  as  R.  H.  Macy  &  Company, 
in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  to 
restrain  the  sale  of  a  copyrighted  novel,  en- 
titled The  Castaway,'*  at  retail  at  less  than 
II  for  each  copy.  The  circuit  court  dis- 
missed the  bill  on  final  hearing.  139  Fad. 
1GS.  The  decree  of  the  circuit  court  waa 
affirmed  on  appeal  by  the  circuit  court  of 
appeals,  77  C.  C.  A.  007,  147  Fed.  16. 

The  appellant  is  the  owner  of  the  copy- 
right, upon  "The  Castaway,1'  obtained  en 
the  18th  day  of  May,  1904,  in  conformity  to 
the  copyright  statutes  of  the  United  States. 
Printed  Immediately  below  the  copyright 
notice,  on  the  page  in  the  book  following  the 
title  page,  is  inserted  the  following  nodes: 

The  price  of  this  book  at  retail  la  SI  net 
No  dealer  is  licensed  to  sell  it  at  a  leas 
price,  and  a  sale  at  a  less  price  will  be 
treated  as  an  infringement  of  the  copy- 
right 

The  Bobbs-Merrill  Company. 

Macy  &  Company,  before  the  commence- 
ment of  the  action,  purchased  copies  of  the 
book  for  the  purpose  of  selling  the  same  at 
retail.  Ninety  per  cent  of  such  copies  werea 
purchased  by  them  at  wholseaale  at  a  priee£ 
below  the  retail  price  by  about*40  per  cant," 
and  10  per  cent  of  the  books  purchased  by 
them  were  purchased  at  retail,  and  the  fall 
price   paid  therefor. 

It  is  stipulated  in  the  record: 

Defendants,  at  the  time  of  their  panoses 
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of  copies  of  the  book,  knew  that  It  was  * 
copyrighted  book,  and  were  familiar  with 
the  terms  of  the  notice  printed  in  each  copy 
thereof,  as  above  eet  forth,  and  knew  that 
thie  notice  waa  printed  In  every  copy  of 
the  book  purchased  by  them. 

The  wholesale  dealers,  from  whom  de- 
fendants purchased  copies  of  the  book,  ob- 
tained the  same  either  directly  from  the 
eomplainant  or  from  other  wholesale  deal- 
ers at  a  discount  from  the  net  retail  price, 
and,  at  the  time  of  their  purchase,  knew 
that  the  book  was  a  copyrighted  book,  and 
were  familiar  with  the  terms  of  the  notice 
printed  in  each  copy  thereof,  as  described 
above,  and  such  knowledge  was  in  all  whole- 
sale dealers  through  whom  the  books  passed 
from  the  complainants  to  defendants.  But 
the  wholesale  dealers  were  under  no  agree- 
ment or  obligation  to  enforce  the  observ- 
ance of  the  terms  of  the  notice  by  retail 
dealers,  or  to  restrict  their  sales  to  retail 
dealers  who  would  agree  to  observe  the 
terms  stated  in  the  notice. 

The  defendants  have  sold  oopies  of  the 
book  at  retail  at  the  uniform  price  of  80 
cents  a  copy,  and  are  still  selling,  exposing 
for  sale,  and  offering  oopies  of  the  book  at 
retail  at  the  price  of  80  oents  per  copy,  with- 
out the  consent  of  the  complainant. 

Much  of  the  argument  on  behalf  of  the 
appellant  is  based  upon  the  alleged  analogy 
between  the  statutes  of  the  United  States 
securing  patent  rights  to  inventors,  and  the 
copyright  acts,  securing  rights  and  privi- 
leges to  authors  and  others.  And  this  anal* 
ogy,  it  Is  contended,  Is  mo  complete  that  de- 
ateions  under  the  patent  statutes  in  respect 
to  the  rights  claimed  in  this  suit  under  the 
copyright  act  are  necessarily  controlling. 

In  the  main  brief  submitted  by  the 
learned  counsel  for  the  appellant  it  Is  said: 
j  "All  of  the  argument  has  been  upon  the 
*  assumption  that'the  very  numerous  decisions 
of  the  circuit  courts  and  circuit  courts  of 
appeals,  such  as  the  Hea  ton  -Peninsular  But- 
ton-Fastener Co,  v.  Eureka  Specialty  Co. 
35  L.ILA.  728,  25  a  C.  A.  267,  47  U.  S.  App. 
140,  77  Fed.  28B,  the  Victor  Talking  Mach. 
Co.  v.  The  Fair,  61  C.  C.  A.  68,  123  Fed. 
424,  and  others  along  the  same  line,  as  well 
as  the  Cotton  Tie  Case  In  this  court,  up- 
holding this  restriction,  with  reference  to 
sales  of  patented  articles,  express  the  law; 
and  we  have  been  especially  confident  that 
such  must  be  the  case,  for  the  reason  that 
this  court,  in  E.  Bement  &  Sons  v.  National 
Harrow  Co.  186  U.  S.  page  70,  46  I*  ed. 
1058,  22  Sup.  Ct.  Rep.  747,  baa  given  Ha 
sanction  to  the  broad  doctrines  laid  down  In 
the  Hea  ton -Peninsular  Case,  supra. 

The  present  case  involves  rights  under  the 
copyright  act.  The  facta  disclose  a  sale  of 
s>  book  at  wholesale  by  the  owners  of  the 


copyright,  at  a  satisfactory  price,  and  this 
without  agreement  between  the  parties  to 
such  sale  obligating  the  purchaser  to  con- 
trol future  sales,  and  where  the  alleged 
right  springs  from  the  protection  of  the 
copyright  law  alone.  It  fa  contended  that 
this  power  to  control  further  sales  is  given 
by  statute  to  the  owner  of  such  a  copyright 
in  conferring  the  sole  right  to  "vend"  a 
copyrighted  book. 

A  case  such  as  the  present  one,  concerning 
inventions  protected  by  letters  patent  of 
the  United  States,  has  not  been  decided  in 
this  court,  so  far  as  we  are  able  to  discov- 
er. In  the  so-called  "Cotton  Tie  Case" 
(American  Cotton  He  Co.  v.  Simmons,  10S 
U.  S.  89,  27  L.  ed.  70,  1  Sup.  Ct.  Hep.  52), 
the  complainant  company  owned  patents  for 
improvements  In  metallic  cotton-bale  ties, 
and  these  cotton-bale  ties  were  manufac- 
tured by  the  patentee,  and  stamped  in  the 
buckles  were  the  words:  "licensed  to  use 
once  only."  After  the  bands  had  been  sev- 
ered at  the  cotton  mill,  the  respondent 
bought  them  and  the  buckles  as  scrap  iron, 
rolled  and  straightened  the  piece*  of  the 
bands,  and  riveted  their  ends  together.  He 
then  out  them  Into  proper  lengths  and  sold 
them,  with  the  buckles,  to  be  used  as  ties. 

The  report  of  this  case  in  the  circuit  court 
for  the  district  of  Rhode  Island  Is  found* 
in  3  Bann.  k  Ard.  320,  Fed.  Cas.  No.  293.5 
The  report  shows  that  Judge'Shepley  die-* 
missed  the  bill  on  the  ground  that  the  at- 
tempted restriction  to  a  tingle  use  by  the 
words  stamped  on  the  buckle  was  not  one 
which  the  patentee  was  entitled  to  impose, 
aa  the  sale  of  the  patented  article,  ae  an 
ordinary  article  of  commerce,  had  taken  it 
outside  of  the  limits  of  the  patent  monop- 
oly, and  that  the  purchaser  took  unrestrict- 
ed title  to  the  buckle,  without  any  reserva- 
tion in  the  vendor.  This  court  reversed  that 
decision,  holding  that  the  reconstructed  ties 
were  not  a  repair  of  the  old  article,  but  a 
recreation  of  the  subject  of  toe  patent,  and, 
therefore,  an  Infringement.  Mr.  Justice 
Blatchford,  in  delivering  the  opinion  of  the 
court,  said: 

"Whatever  right  the  defendants  could  an- 
quire  to  the  use  of  the  old  buckle,  they  ac- 
quired no  right  to  combine  it  with  a  sub- 
stantially new  band,  to  make  a  cotton-bale 
tie.  They  so  combined  it  when  they  com- 
bined it  with  a  band  made  of  the  pieces  of 
the  old  band  in  the  way  described.  What 
the  defendants  did  in  piecing  together  the 
pieces  ol  the  old  band  was  not  a  repair  of 
the  band  or  the  tie,  In  any  proper  sense. 
The  band  was  voluntarily  severed  by  tbe 
consumer  at  the  cotton  mill,  because  the  tie 
had  performed  its  function  of  confining  the 
bale  of  cotton  in  its  transit  from  the  planta- 
tion or  the  prsss  to  the  milL    Its  capacity 


.Google 


124 


tS  SUPREME  COURT  REPORTER. 


Oct.  Tux, 


for  use  as  a  tie  was  voluntarily  destroyed. 
As  it  left  the  bile  it  could  not  be  used  again 
as  a  tie.  As  a  tie  the  defendant*  recon- 
structed it,  although  they  used  the  old 
buckle  without  repairing  that." 

That  the  case  was  not  decided  aa  one  of 
restricted  license,  because  of  the  words 
stamped  on  the  buckle,  is  shown  by  the  lan- 
guage of  Mr.  Justice  B  latch  ford.  In  con- 
cluding hia  opinion; 

"Wo  do  not  decide  that  they  are  liable 
as  Infringers  of  either  of  the  three  patents, 
merely  because  they  have  sold  the  buckle 
considered  apart  from  the  band  or  from  the 
entire  structure  as  a  tie." 

We  cannot  agree  that  any  different  view 
of  the  Cotton  Tie  Case  waa  indicated  in 
the  comments  of  the  learned  justice,  speak- 
ing for  this  court,  fn  Morgan  Envelope  Co. 
v.  Albany  Perforated  Wrapping  Paper  Co. 
c  IBS  U.  &  425,  433,  38  L.  ed.  600,  503,  14 
«Bup.  Ct  Rep.  627.  What  was  there  said 
*  fa* connection  with  the  quotation  from  the 
opinion  of  Mr.  Justice  Bl&tchford  fn  the 
Cotton  Tie  Case  enforces  the  view  that  tie 
case  was  one  of  infringement  because  of  the 
reconstruction  of  the  patented  device. 

In  E.  Bement  ft  Son*  v.  National  Harrow 
Co.  supra,  the  suit  was  between  the  owners 
of  the  letters  patent  as  licensor  and  li- 
censees, seeking  to  enforce  a  contract  as  to 
the  price  and  terms  on  which  the  patented 
article  might  be  dealt  with  by  the  licensee. 
The  case  did  not  involve  facta  such  as  in 
the  case  now  before  us,  and  concerned  a 
contract  of  license  sued  upon  in  the  state 
court,  and,  of  course,  does  not  dispose  of 
the  questions  to  be  decided  in  this  case. 

The  question  was  supposed  to  be  involved 
In  the  recent  case  of  Oortelyou  v.  Johnson, 
207  U.  8.  196,  ante,  105,  28  Bup.  Ct.  Rep. 
105,  where  a  patented  machine,  known  as 
the  Neostyle,  was  sold  with  a  license,  print- 
ed on  the  baseboard  of  the  machine,  limit- 
ing the  use  thereof  to  certain  paper,  ink, 
and  other  supplies,  made  by  the  Neostyle 
company.  While  the  question  as  to  the 
validity  of  such  license  restriction  waa  fully 
and  ably  argued  by  counsel,  the  case  went 
off  upon  the  finding  that  notice  of  the  li- 
cense restriction  was  not  brought  home  to 
the  defendant  company. 

If  we  were  to  follow  the  course  taken  in 
the  argument,  and  discuss  the  rights  of  a 
patentee,  under  letters  patent,  and  then,  by 
analogy,  apply  the  concluiions  to  copy- 
rights, we  might  greatly  embarrass  the  con- 
sideration of  a  case  under  letters  patent, 
when  one  of  that  character  shall  be  present- 
ed to  this  court 

We  may  say  in  passing,  disclaiming  any 
Intention  to  indicate  our  views  as  to  what 
would  be  the  rights  of  parties  In  circum- 
stances similar  to  the  present  ease  under 


ths  patent  laws,  that  there  are  differences 
between  the  patent  and  copyright  statutes 
in  the  extent  of  the  protection  granted  by 
them.  This  was  recognised  by  Judge  Lur- 
ton,  who  wrote  a  leading  case  on  ths  sub- 
ject in  the  Federal  courts  (Button  Fastener 
Case,  supra),  for  he  said  in  the  subsequent 
case  of  John  D.  Park  ft  Sons  Co.  v.  Hart- 
man,  12  L.R.A.(N.S.)  135,  82  CL  C.  A.  158,- 
153  Fed.  24:  J 

*  "Thure  are  such  wide  differences  between* 
the  right  of  multiplying  and  vending  copies 
of  a  production  protected  by  the  copyright 
statute  and  the  rights  secured  to  an  inventor 
under  the  patent  statutes,  that  the  cases 
which  relate  to  Hie  one  subject  are  not  al- 
together controlling  as  to  the  other." 

We  therefore  approach  ths  consideration 
of  this  question  as  a  new  one  in  this  court, 
and  one  that  involves  the  extent  of  the  pro- 
tection which  la  given  by  ths  copyright 
statutes  of  the  United  States  to  ths  owner 
of  a  copyright  under  the  facts  disclosed  In 
this  record.  Recent  esses  in  this  court  have 
affirmed  ths  proposition  that  copyright 
property  under  the  Federal  law  fa  wholly 
statutory,  and  depends  upon  the  right  cre- 
ated under  the  acts  of  Congress  passed  is 
pursuance  of  the  authority  conferred  under 
article  1,  1  8,  of  the  Federal  Constitution t 
"To  promote  the  progress  of  science  and  use- 
ful arts,  by  securing,  for  limited  times,  to 
authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries." 
American  Tobacco  Co.  v.  Werckmeister,  207 
U.  S.  284,  ants,  72,  28  Sup.  Ct  Rep.  72; 
White-Smith  Music  Pub.  Co.  v.  Apollo  Co. 
200  TJ.  S.  1,  ante,  319,  28  Sup.  Ct  Rep. 
310;  following  the  previous  cases  of  Wheat- 
on  v.  Peters,  8  Pet.  S01, 8  L.  ed.  1055;  Banks 
v.  Manchester,  128  U.  S.  244-263,  32  L, 
ed.  426-420,  0  Sup.  Ct  Rep.  30;  Thomp- 
son v.  Hubbard,  131  U.  S.  123-161,  33  L.  ed. 
76-88,  0  Sup.  Ct  Rep.  710. 

The  learned  counsel  for  the  appellant  la 
this  case,  in  the  argument  at  bar,  disclaims 
relief  because  of  any  contract,  and  relies 
solely  upon  the  copyright  statutes,  and  rights 
therein  conferred.  The  copyright  statutes 
ought  to  be  reasonably  construed,  with  a 
view  to  effecting  the  purposes  intended  by 
Congress.  They  ought  not  to  be  unduly  ex- 
tended by  judicial  construction  to  include 
privileges  not  intended  to  be  conferred,  nor 
so  narrowly  construed  aa  to  deprive  those 
entitled  to  their  benefit  of  the  rights  Con- 
gress intended  to  grant 

At  common  law  an  author  had  a  property 
in  his  manuscript,  and  might  have  redress 
against  anyone  who  undertook  to  realise  a 
profit  from  its  publication  without  authori- 
ty of  the  author.  Wheaton  v.  Peters,  I  Pes. 
601-860,  8  L.  ed.  1066-1080. 
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la  Drone  on  Copyright,  that  author  says, 
..page  100: 
2      "As  the  law  to  now  expounded,  there  are 

•  Important 'differences  between  the  statutory 
and  the  common-law  right.  The  former  ex- 
ist* only  In  work*  which  ban  been  pub- 
lished within  the  meaning  of  the  statute, 
and  the  latter  only  in  works  which  have  not 
been  so  published.  In  the  former  case, 
ownership  is  limited  to  a  term  of  years;  in 
the  latter,  it  to  perpetual.  The  rights  do 
not  co-exist  in  the  same  composition;  when 
the  statutory  right  begins  the  common-law 
right  ends,  Both  may  be  defeated  by  pub- 
lication. Thus,  when  a  work  is  published 
In  print,  the  owner's  common-law  rights 
are  lost;  and,  unless  the  publication  be  in 
accordance  with  the  requirements  of  the 
statute,  the  statutory  right  to  not  secured.'* 

While  the  nature  of  the  property  and  the 
protection  intended  to  be  given  the  Inventor 
or  anther  as  the  reward  of  genius  or  intel- 
lect In  the  production  of  his  book  or  work 
of  art  is  to  be  considered  in  construing  the 
act  of  Congress,  it  Is  evident  that  to  secure 
the  author  the  right  to  multiply  copies  of 
his  work  may  be  said  to  have  been  the  main 
purpose  of  the  copyright  statutes.  Speak- 
ing for  this  court  in  Stephens  v.  Oadv,  14 
How.  588,  S30.HL.ed.  528,  SS0,  Mr.  Jus- 
tice Nelson  said: 

The  copyright  to  an  exclusive  right  to 
the  multiplication  of  the  copies,  for  the  ben- 
efit of  the  author  or  his  assigns,  discon- 
nected from  the  plate,  or  any  other  physical 
existence.  It  to  an  incorporeal  right  to 
print  and  publish  the  map;  or,  as  said  by 
Lord  Mansfield  in  Millar  v.  Taylor,  4  Burr. 
63B8,  'a  property  in  notion,  and  has  no 
corporeal,  tangible  substance.'" 

This  fact  is  emphasized  when  we  note  the 
title  to  the  act  of  Congress,  passed  at  its 
first  session, — "An  Act  for  the  Encourage- 
ment of  Learning,  by  Securing  the  Copies 
of  Maps,  Charts,  and  Books,  to  the  Au- 
thors and  Proprietors  of  Such  Copies,  dur- 
ing the  Times  Therein  Mentioned."  1  Stat, 
at  L.  by  Peters,  chap.  IS,  p.  124. 

In  order  to  secure  this  right  it  was  pro- 
vided In  that  statute,  as  It  has  been  In  sub- 
sequent ones,  that  the  authors  of  books, 
their  executors,  administrators,  or  assigns, 
shall  have  the  "sole  right  and  liberty  of 
9  printing,  reprinting,  publishing,  and  vend- 
gj  lug"  such  book  for  a  term  of  years,  upon 

•  complying  with  the*statutory  conditions  set 
forth  in  the  act  as  essential  to  the  acquiring 
of  a  valid  copyright.  Each  and  all  of  these 
statutory  rights  should  be  given  such  pro- 
tection as  the  act  of  Congress  requires,  In 
order  to  secure  the  rights  conferred  upon 
authors  and  others  entitled  to  the  benefit 
of  the  act  Let  ns  sea  more  specifically 
what  are  the  statutory  rights,  in  this  behalf, 


secured  to  one  who  has  complied  with  the 
provisions  of  the  law  and  become  the  owner 
of  a  copyright.  They  may  be  found  in  H 
4952,  4865,  and  4070  of  the  Revised  Stat- 
utes of  the  United  States,  and  are  as  fol- 

"Sec.  4952.  Any  citizen  of  the  United 
States  or  resident  therein,  who  shall  be  the 
author,  inventor,  designer,  or  proprietor  of 
any  book,  map,  chart,  dramatic  or  musical 
composition,  engraving,  eat,  print,  or  photo- 
graph or  negative  thereof,  or  of  a  painting, 
drawing,  chromo,  statute,  statuary,  and  erf 
models  or  designs  intended  to  be  perfected 
aa  works  of  the  fine  arts,  and  the 
executors,  administrators,  or  assigns  of  any  ■ 
snoh  person,  shall,  upon  complying  with  the 
provisions  of  this  chapter,  have  the  sole  lib- 
erty of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing,  and 
vending  the  same."  U.  S.  Comp.  Stat.  1901, 
p.  3406. 

"Sea  4985.  If  any  person,  after  the  record- 
ing of  the  title  of  any  map,  chart,  musical 
composition,  print,  cut,  engraving,  or  pho- 
tograph, or  chromo,  or  of  the  description  of 
auy  painting,  drawing,  statue,  statuary,  or 
model  or  design  Intended  to  be  perfected 
and  executed  as  a  work  of  the  fine  arts,  as 
provided  by  this  chapter,  shall,  within  the 
term  limited,  and  without  the  consent  of 
the  proprietor  of  the  copyright  first  ob- 
tained in  writing,  signed  in  presence  of  two 
or  more  witnesses,  engrave,  etch,  work,  copy, 
print,  publish,  or  import,  either  in  whole  or 
in  part,  or  by  varying  the  main  design 
with  Intent  to  evade  the  law,  or,  knowing 
the  same  to  be  so  printed,  published,  or  im- 
ported, shall  sell  or  expose  to  sale  any  copy 
of  such  map  or  other  article,  as  aforesaid, 
he  shall  forfeit  to  the  proprietor  alt  the 
plates  on  which  the  same  shall  be  copied,* 
and  every  sheet  thereof,  either  copied  org) 
printed,  and  shall  farther*  forfeit  one  dol-* 
lar  for  every  sheet  of  the  same  found  in 
his  possession,  either  printing,  printed,  cop- 
ied, published,  imported,  or  exposed  for 
sale;  and  in  case  of  a  painting,  statute,  or 
statuary,  he  shall  forfeit  ten  dollars  for 
every  copy  of  the  same  in  his  possession,  or 
by  him  sold  or  exposed  for  sale,  one  half 
thereof  to  the  proprietor  and  the  other  half 
to  the  use  of  the  United  States."  U.  a 
Comp.  Stat  1901,  p.  3414. 

Section  4970  Is  as  follows: 

"The  circuit  courts,  and  district  courts 
having  the  jurisdiction  of  circuit  courts, 
shall  have  power,  upon  bill  in  equity  filed  by 
any  party  aggrieved,  to  grant  injunctions 
to  prevent  the  violation  of  any  right  secured 
by  the  laws  respecting  copyrights,  according 
to  the  course  and  principles  of  courts  of 
equity,  on  such  tsrms  as  the  court  may  deem 
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T.  &  Comp.  Stat,  1901,  p, 
1416. 

Section  4965  undertaken  to  work  a  for- 
feiture of  copyrighted  articles,  and  confers 
a  right  of  action  for  a  penalty.  Relief  is 
given  in  a  single  rait,  one  half  of  the  money 
recovered  going  to  the  United  States. 
Werckmeister  v.  American  Tobacco  Co.  307 
U.  a  375,  ante,  124,  28  Sup.  Ct  Rep.  124, 

As  this  is  a  suit  in  equity  for  relief  under 
I  4970  of  the  U.  8.  Revised  Statutes,  giving 
to  the  circuit  and  district  courts  of  the 
United  States  the  right  to  grant  relief  by 
Injunctions  to  prevent  the  violation  of 
rights  secured  by  the  copyright  statutes,  we 
are  not  concerned  with  rights  and  remedies 
under  |  4B65. 

It  is  the  contention  of  the  appellant  that 
the  circuit  court  erred  in  failing  to  give  ef- 
fect to  the  provision  of  f  4952,  protecting 
the  owners  of  the  copyright  in  the  sole  right 
of  rending  the  copyrighted  book  or  other 
article,  and  the  argument  is  that  the  statute 
vested  the  whole  field  of  the  right  of  ex- 
elusive  sale  in  the  copyright  owner;  that  he 
can  part  with  it  to  another  to  the  extent  that 
he  sees  lit,  and  may  withhold  to  himself,  by 
proper  reservations,  so  much  of  the  right  as 
he  pleases. 

What  does  the  statute  mean  in  granting 
"the  sola  right  of  vending  the  same  t"  Was 
e  it  intended  to  create  a  right  which  would 
g  permit  the  holder  of  the  copyright  to  fasten, 
■  by  notiee'tn  a  book  or  upon  one  of  the  ar- 
ticles mentioned  within  the  statute,  a  re- 
striction upon  the  subsequent  alienation  of 
the  subject-matter  of  copyright  after  the 
owner  had  parted  with  the  title  to  one  who 
had  acquired  full  dominion  over  it  and  had 
given  a  satisfactory  price  for  itt  It  is  not 
denied  that  one  who  has  sold  a  copyrighted 
article,  without  restriction,  has  parted  with 
all  right  to  control  the  sale  of  it.  The 
purchaser  of  a  book,  once  sold  by  authority 
of  the  owner  of  the  copyright,  may  sell  It 
again,  although  he  could  not  publish  a  new 
edition  of  it 

In  this  case  the  stipulated  facts  show  that 
the  books  sold  by  the  appellant  were  sold 
at  wholesale,  and  purchased  by  those  who 
made  no  agreement  as  to  the  control  of  fu- 
ture sales  of  the  book,  and  took  upon  them- 
selves no  obligation  to  enforce  the  notice 
printed  in  the  book,  undertaking  to  re- 
strict retail  sales  to  a  price  of  $1  per  copy. 

The  precise  question,  therefore,  In  this 
case  is,  Does  the  sole  right  to  vend  (named 
In  S  4952)  secure  to  the  owner  of  the  copy- 
right the  right,  after  a  sale  of  the  book  to  a 
purchaser,  to  restrict  future  sales  of  the 
book  at  retail,  to  the  right  to  sell  it  at  a 
certain  price  per  copy,  because  of  a  notice 
in  the  book  that  a  sale  at  a  different  price 
will  be  treated  as  an  Infringement,  which 
■otic*  has  been  brought  home  to  one  under- 


taking  to  sell  tor  leas  than  the  named  suat 
We  do  not  think  the  statute  can  be  given 
such  a  construction,  and  it  is  to  be  remem- 
bered that  this  is  purely  a  question  of  stat- 
utory construction.  There  is  no  claim  in 
this  case  of  contract  limitation,  nor  license 
agreement  controlling  the  subsequent  sales 
of  the  book. 

In  our  view  the  copyright  statutes,  while 
protecting  the  owner  of  the  copyright  in  his 
right  to  multiply  and  sell  his  production,  do 
not  create  the  right  to  impose,  by  notice, 
such  as  is  disclosed  in  this  case,  a  limita- 
tion at  which  the  book  shall  be  sold  at  re- 
tail by  future  purchasers,  with  whom  then 
is  no  privity  of  contract.  This  conclusion  Is)H 
reached  in  view  of  the  language  of  the  stat-  g 
ute,  read  in  the  light  of  its  main  purposs*to» 
secure  the  right  of  multiplying  copies  of  the 
work, — a  right  which  is  the  special  creation 
of  the  statute.  True,  the  statute  also  se- 
cures, to  make  this  right  of  multiplication 
effectual,  the  sole  right  to  vend  copies  of  the 
book,  the  production  of  the  author's  thought 
and  conception.  The-  owner  of  the  copyright 
in  this  case  did  sell  copies  of  the  book  in 
quantities  and  at  a  price  satisfactory  to  it. 
It  has  exercised  the  right  to  rend.  What 
the  complainant  contends  for  embraces  not 
only  the  right  to  sell  the  copies,  but  to  qual- 
ify the  title  of  a  future  purchaser  by  the 
reservation  of  the  right  to  hare  the  remedies 
of  the  statute  against  an  infringer  because 
of  the  printed  notice  of  Its  purpose  so  to 
do  unless  the  purchaser  sells  at  a  price  fixed 
in  the  notias.  To  add  to  the  right  of  ex- 
clusive sale  the  authority  to  control  all  fu- 
ture retail  sales,  by  a  notice  that  such  sales 
must  be  made  at  a  fixed  sum,  would  give  a 
right  not  included  in  the  terms  of  the  stat- 
ute, and,  in  our  view,  extend  its  operation, 
by  construction,  beyond  its  meaning,  when 
interpreted  with  a  view  to  ascertaining  the 
legislative  intent  in  its  enactment. 

This  conclusion  renders  it  unnecessary  to 
discuss  other  questions  noticed  in  the  opin- 
ion in  the  circuit  court  of  appeals,  or  to  Ex- 
amine into  the  validity  of  the  publisher's 
agreements,  alleged  to  be  in  violation  of  the 
acta  to  restrain  combinations  creating  a 
monopoly  or  directly  tending  to  the  re- 
straint of  trade. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  affirmed. 

(Sis  u.  b.  m> 

GLOBE  NEWSPAPER  COMPANY,  P16T.  hi 

Err„ 

GEORGE  H.  WALKER  and  Oscar  W.  Walk- 
er, Copartners,  Doing  Business  under  the 
Firm  Name  and  Style  of  George  H.  Walk- 
er &  Company. 
Error  to  circuit  court  —  effect  of  priesr 
.  appeal  to  circuit  oonrt  of  appeals. 
1.  A  judgment  of  a  Federal  circuit  eofflt 
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In  favor  of  Pl*intin*  in  an  action  to  recover 
damages  for  the  infringement  of  a  copy 
righted  map,  in  which  a  prior  judgment  sus- 
taining a  demurrer  to  and  dismissing  the 
declaration  on  the  ground  that  the  copy- 
right law  gave  no  such  action  was  reversed 
by  the  circuit  court  of  appeal*,  to  which  the 
ease  was  carried  by  the  plaintiff,  may  be  re- 
Viewed  by  the  Federal  Supreme  Court  on  a 
direct  writ  of  error  sued  out  by  the  de- 
fendant below  under  the  act  of  March  S, 
1S91  (EG  Stat,  at  L.  827,  chap.  617,  U.  8. 
Oomp.  Stat.  1901,  p.  649),  I  G,  as  present- 
ing the  question  of  the  jurisdiction  of  the 
circuit  court 
Copyright  —  maps  —  excluatToneaja    of 

ptatutory  remedy  for  Infringement. 

2.  The  remedies  of  forfeiture  and  penalty 
and  of  injunction,  given  by  U.  S.  Rev.  Stat. 
||  4965,  4970,  U.  S.  Comp.  Stat.  1901,  pp. 
8414,  3416,  to  the  owner  of  a  copyrighted 
map  in  case  of  infringement,  are  exclusive, 
and  preclude  any  resort  to  an  action  at  law 
to  recover  the  damages  sustained  by  reason 
of  the  infringement. 

[No,  210.] 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  judgment  in  favor  of 
plaintiff!  in  en  action  to  recover  damages 
for  the  infringement  of  a  copyrighted  map. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  action  for  want  of  jurisdiction. 

Bee  same  case  below,  2  LJLA.(N.S-)  913, 
72  C.  C.  A.  77,  140  Fed.  SOS. 

The  facta  are  stated  in  the  opinion. 

Mr.  William  Qulnby  for  plaintiff  in  er- 


•  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Thfa  case  is  here  upon  writ  of  error  to  the 
circuit  court  of  the  United  State*  for  the 
district  of  Massachusetts,  upon  a  question 
of  Its  jurisdiction  to  entertain  a  suit  to  re- 
cover damages  for  an  alleged  infringement 
of  the  copyright  of  a  map. 

The  Revised  Statutes  of  the  United  States, 
|  711,  1  5,  U.  S.  Comp.  Stat.  1901,  p.  S78, 
give  jurisdiction  to  the  courts  of  the  United 
States  in  eases  arising  under  the  patent- 
right  or  copyright  laws  of  the  United  States, 
exclusive  of  the  courts  of  the  several  states. 
The  case  is  one,  therefore,  which  involves  the 
jurisdiction  of  a.  Federal  court  as  such. 

The  defendants  in  error,  plaintiffs  below, 
partners  under  the  style  of  George  H. 
Walker  ft  Company,  are  the  owners  of  a 
certain  copyrighted  map,  known  as  the  "map 
•f  the  electric  railways  of  the  state  of  Mas- 


sachusetts accompanying  the  report  of  the 
railroad  commissioner*."  They  allege  that 
they  had  complied  with  all  of  the  require- 
ments of  the  copyright  statutes  of  the  Unit- 
ed State*,  and  that  the  defendant,  Globe 
Newspaper  Company,  well  knowing  the 
premise*,  without  the  plaintiff's  consent, 
printed  and  sold  a  large  number  of  the 
copies  of  the  copyrighted  map.  And  the 
plaintiffs  sought  to  recover  damages  in  an 
action  at  law  thus  begun  for  the  alleged  in- 
fringement of  the  copyright. 

The  newspaper  company  demurred  upon 
several  grounds,  among  others: 

"1.  That  the  statutes  relating  to  copy- 
right* provide  no  remedy  by  a  civil  action 
on  behalf  of  the  owner  of  the  copyright  of  a 

"2.  That  the  declaration  confuses  two  sep- 
arate and  distinct  causes  of  action,  neither 
of  which  is  authorised  by  the  statute*  re- 
lating to  the  copyright  of  map*. 

"3.  That  the  declaration  contains  no  al- 
legation that  any  copy  or  copies  of  the  al- 
leged Infringing  map  complained  of  was  or 
were  found  in  the  possession  of  the  defend- 
ant „ 

"4.  That  the  declaration  contain*  no  al-* 
legation  that  the* alleged  infringing'  map* 
complained  of,  or  any  copy  thereof,  was  pub- 
lished with  the  knowledge  or  consent  of  the 
defendant,  or  any  of  its  officer*,  or  with  any 
intent  to  evade  the  statutes  for  the  protec- 
tion of  the  copyright  for  a  map." 

Upon  hearing  the  demurrer  the  circuit 
court,  at  it*  February  term,  1904,  sustained 
the  same,  on  the  ground  that  the  copyright 
law  gave  no  such  action,  and  judgment  was 
entered  for  the  newspaper  company.  130 
Fed.  694.  Walker  t  Company  took  the  case 
to  the  court  of  appeals,  where  the  judgment 
of  the  circuit  court  was  reversed.  S  L.R.A. 
(N.S.)  913,  72  C.  C.  A.  77,  140  Fed.  SOS. 
That  court,  holding  that  the  declaration  con- 
tained a  good  cause  of  action  for  money 
damages  against  the  newspaper  company, 
the  cause  waa  remanded  and  a  new  trial  had 
in  ths  circuit  court,  which  resulted  in  a  ver- 
dict and  judgment  in  the  sum  of  (250  in  fa- 
of  the  Walker  Company  against  the 
Globe  Newspaper  Company.  At  the  trial 
the  newspaper  company  moved  that  the  ac- 
be  dismissed  and  a  verdict  be  directed 
for  it,  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  action.  At  the  close  of 
the  plaintiff's  evidence  in  chief  the  motion 
was  renewed;  the  court  overruled  the  mo- 
tion and  the  defendant  excepted.  A  like 
motion  and  order  was  made  at  ths  close  of 
all  the  evidence.  The  court  made  a  certifi- 
cate that  the  denial  of  the  motions  aforesaid 
was  baaed  in  each  case  solely  upon  the 
ground  that  the  cause  set  forth  in  the  dec- 
laration was  erne,  ha  the  •pinion  of  the  eoart. 
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which  arose  under  the  copyright  law*  of  the 
United  Statss,  whereof  the  circuit  court  of 
the  United  States  had  jurisdiction,  and, 
any  event,  its  action  was  controlled  by  the 
opinion  of  the  circuit  court  of  appeals  in 
2  L.RJUN.8.)  913,  72  C.  C.  A.  77,  HO  Fed. 
305.  Thereupon  the  case  came  here  upon 
the  question  of  jurisdiction. 

A  preliminary  objection  ia  made  that  this 
court  cannot  entertain  jurisdiction  of  this 
writ  of  error,  because  the  case  is  not  one 
which  may  properly  come  here  under  I  5  of 
the  court  of  appeals  act  of  1891  [26  Stat,  at 
L.  827,  chap.  S17,  U.  S.  Comp.  Stat.  1901,  p. 
549] ;  and  it  is  contended  that,  as  the  case 
went  to  the  circuit  court  of  appeals,  and 
„  that  court  determined  ft,  if  the  present 
"plaintiff  in  error  wished  to  save  the  ques- 
>  tlon  of 'jurisdiction,  it  should  have  been 
duly  certified  to  this  court  from  the  court  of 
appeals.  But  we  are  of  the  opinion  that 
this  objection  is  untenable.  The  < 
taken  to  the  circuit  court  of  appeals  by 
Walker  &  Company.  The  judgment  of  the 
circuit  court  was  in  favor  of  the  newspaper 
company.  It  had  no  occasion  to  take  the 
case  to  the  court  of  appeals.  When  the 
court  of  appeals  reversed  the  decision  of  the 
circuit  court  and  remanded  the  ease  for 
trial,  because  of  its  holding  that  the  decla- 
ration contained  a  cause  of  action  in  favor 
of  Walker  ft  Company,  the  circuit  court 
was  bound  by,  and  of  course  followed,  the 
decision  of  the  circuit  court  of  appeals. 

The  newspaper  company,  in  various  forms, 
objected  to  the  jurisdiction  of  the  court  ss 
a  court  of  the  United  States,  because  there 
was  no  such  action  under  the  copyright  law 
as  was  asserted  in  the  declaration  filed 
against  it.  Its  objection  to  the  jurisdiction 
was  overruled.  It  saved  the  question  in 
various  ways  and  brought  it  here  upon  an 
adequate  certificate,  raising  solely  the  ques- 
tion of  jurisdiction.  We  think  we  have  ju- 
risdiction of  the  case. 

Certain  propositions  arising  nnder  the 
copyright  laws  are  settled  by  the  decisions 
of  this  court  beyond  the  necessity  of  fur- 
ther discussion.  In  this  country  the  right 
of  an  author  to  multiply  copies  of  books, 
maps,  etc.,  after  publication,  is  the  creation 
of  the  Federal  statutes.  These  statutes  did 
not  provide  for  the  continuation  of  the  com- 
mon-law right,  but,  under  constitutional  au- 
thority, created  a  new  right.  This  was  di- 
rectly held  in  the  case  in  this  court  of 
Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed.  1055. 
That  case  has  frequently  been  followed  since, 
and  is  directly  approved  of  in  subsequent 
cases  in  this  court.  Bobbs-Merrill  Co.  v. 
Straus  (Just  decided)  210  U.  8.  — ,  52  D.  Ed. 
— ,  28  Sup.  Ct.  Rep.  722,  and  the  previous 
cases  from  this  court  therein  cited. 
The  question   in   this   case,   therefore,   is 


whether,  in  the  absence  of  a  statute  to  that 
effect,  there  is  a  common-law  right  of  ao- 
tion,  because  of  the  right  of  property  cre- 
ated by  the  statute,  to  recover  money  dam- 
ages against  infringers  of  a  copyright.  That 
there  is  no  express  statutory  provision  gi»-w 
ing  such  right* of  action  is  conceded.  The* 
circuit  court  (130  Fed.  594)  was  of  the 
opinion  that  the  question  was  determined 
adversely  to  plaintiffs  below  by  the  well- 
known  case  of  Wheaton  v.  Peters,  supra. 
In  that  case  the  court  held  that  there  could, 
be  no  relief  at  common  law  in  an  actio* 
brought  for  the  infringement  of  the  copy- 
right of  Wheaton's  reports,  because  of  the- 
publication,  since  the  passage  of  the  copy- 
right act,  of  condensed  reports  of  cases  de- 
cided in  the  Supreme  Court  of  the  United 
States.  It  was  held  that  there  was  no  com- 
mon law  of  the  United  States,  and  that,  for 
common-law  rights,  this  court  looked  to  the 
state  in  which  the  controversy  originated; 
and  the  court  held  that  there  was  no  com- 
mon-law right  in  Pennsylvania  to  a  per- 
petual copyright.  And,  further,  held  that 
Congress,  by  the  copyright  act  of  1790  [1 
Stat,  at  L.  124,  chap.  16],  instead  of  sanc- 
tioning an  existing  right,  created  a  new  one; 
id  said  (p.  662)  that  "if  the  right  of  the- 
complainants  can  be  sustained,  it  must  be 
sustained  under  the  acts  of  Congress."  The 
judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  direct  an  issue  of  fact  to 
be  examined  and  tried  by  a  jury  as  to 
whether  Wheaton,  the  author,  or  other  per- 
son as  proprietor,  had  complied  with  the 
requirements  of  the  copyright  act  of  the 
United  States  of  May  31,  1790. 

While  we  agree  that  the  case  did  not  nec- 
essarily decide  the  point  made  in  the  pres- 
ent case,  yet  the  reasoning  and  the  decree 
of  the  court  decidedly  favor  the  conclusion 
that  Congress  not  only  created  a  new  right 
the  copyright  statute,  but  that  the  reme- 
dies therein  given  are  the  only  ones  open  to 
those  seeking  the  benefit  of  the  statutory 
right  thereby  created. 

~  "t  court  of  appeals,  conceding  the 

effect  of  the  decision  in  Wheaton  v.  Peters, 
supra,  as  to  the  origin  of  property  in  copy- 
right, says: 

'The  property  right  being  established,  the 
law  remedies  attach,  whether  the 
right  arises  out  of  the  common  law  or  un- 
der a  statute,  unless  there  is  something  in 
the  statute  to  the  contrary."  * 

And  in  support  of  this  doctrine  reliances 
is  had  on  Beckford  T.'Hood,  7  T.  R.  62a* 
That  was  an  action  on  the  case  to  recover 
damages  for  the  publication  of  the  plaintiff's 
book,  "Thoughts  upon  Hunting."  Neither 
the  original  nor  any  subsequent  editions 
were  entered  in  Stationers'  Hall,  as  required 
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by  the  statute.  The  defendant  published 
the  same  work  under  title,  "Thoughts  upon 
Hue  tod  Fox  Hunting,"  with  plaintiff's 
name  upon  the  title  page. 

Lord  Kenyon,  Ch.  J.,  In  the  opinion  de- 
livered by  him,  held  that  the  statute,  8 
Anne,  chap.  9,  rested  in  authors  for  the  pe- 
riods named  in  the  act  the  sole  right  and 
liberty  of  printing,  etc.,  and  the  statute, 
having  vested  the  right  In  the  author,  the 
■common  law  gave  the  remedy  by  action  on 
the  cue.  "Of  this,"  says  Lord  Kenyon,  p. 
-627,  "there  could  have  been  no  doubt  made 
if  the  statute  had  stepped  there.  But  it  has 
been  argued  that  u  the  statute,  in  the  same 
clause  that  creates  the  right,  has  prescribed 
-a  particular  remedy,  that  and  no  other  can 
be  resorted  to.  And,  If  such  appeared  to 
have  been  the  intention  of  the  legislature,  I 
should  have  subscribed  to  it,  however  inade- 
quate it  might  be  thought;"  and,  concluding 
his  opinion,  says: 

"On  the  fair  construction  of  this  act, 
therefore,  I  think  it  vesta  the  right  of  prop- 
erty in  the  authors  of  literary  works  for  the 
times  therein  limited,  and  that  consequently 
the  common-law  remedy  attaches  if  no  other 
be  specifically  given  by  the  act;  and  I  can- 
not consider  the  action  given  to  a  common 
Informer  for  the  penalties  which  might  be 
preoccupied  by  another  as  a  remedy  to  the 
party  grieved  within  the  meaning  of  the 
act" 

The  gist  of  this  decision  la  that  the  stat- 
ute gave  the  right  of  exclusive  publication 
of  copies,  and  gave  the  proprietor  of  the 
copyright  no  remedy;  hence,  the  common 
Jaw  supplied  one. 

As  we  shall  have  occasion  to  see,  the 
American  copyright  act  does  give  special 
remedies  to  the  owner  of  a  copyright  of 
maps.  Inadequate  it  may  be  to  fully  pro- 
tect the  property  in  the  copyright,  yet  such 
as  Congress  has  seen  St  to  give,  and  which 
it,  not  the  courts,  have  power  to  enlarge 
•  by  amendment  of  the  statutes. 
?  >  And  we  think  an  inspection  of  the  copy- 
right statute  indicates  that  the  purpose  of 
Congress  was  not  only  to  create  the  rights 
granted  in  the  statute,  but  also  to  create 
the  specific  remedies  by  which  alone  such 
rights  may  be  enforced.  The  general  rule 
applicable  in  such  cases  was  stated  in  Pol- 
lard v.  Bailey,  20  Wall.  620,  22  L.  ed.  376: 

"A  general  liability  created  by  statute, 
without  a  remedy,  may  be  enforced  by  an 
appropriate  common-law  action;  but  when 
the  provision  for  the  liability  is  coupled 
with  a  provision  for  a  special  remedy,  that 
remedy,  and  that  alone,  must  be  employed." 

Pollard  v.  Bailey  has  been  many  times 
oited  with  approval  and  followed  in  this 
■court.  In  Middleton  Nat.  Bank  v.  Toledo, 
Jt  A.  4  N.  M.  R  Co.  1B7  TT.  S.  S94,  4»  I* 


ed.  803,  25  Sup.  Ct  Rep.  462,  the  principle 
was  applied  In  an  action  brought  outside 
the  state  of  Ohio  to  recover  the  stockholders' 
liability  given  by  the  statutes  of  that  state, 
and  it  was  held  that  the  action  could  not  be 
maintained;  that  the  statutory  method  pro- 
viding for  the  enforcement  of  the  right  in 
the  courts  of  the  state  must  be  followed. 
Mr.  Justice  Peekham,  speaking  for  the  court, 
said; 

"The  statute,  tinder  such  circumstances, 
may  be  said  to  so  far  provide  for  the  lia- 
bility and  to  create  the  remedy  as  to  make 
it  necessary  to  follow  its  provisions  and  to 
conform  to  the  procedure  provided  for 
therein.  See  Pollard  t.  Bailey,  20  Wall 
520,  528,  22  L.  ed.  376,  378;  Fourth  Nat. 
Bank  v.  Francklyn,  120  U.  S.  747,  768,  758, 
30  L.  ed.  826,  829,  830,  7  Sup.  Ct  Rep.  767  [ 
Evans  v.  Nellie,  187  U.  8.  271,  47  L.  ed.  173, 
23  Sup.  Ct  Rep.  74." 

Looking  to  the  copyright  statutes,  we  find 
a  comprehensive  system  of  right*  and  reme- 
dies provided.  Section  4052  (U.  8.  Com  p. 
Stat  1001,  p.  3400)  provides  that  the  au- 
thor, Inventor,  designer,  or  proprietor  of 
any  book,  map,  etc,  upon  complying  with 
the  provisions  of  this  section,  "shall  .  .  . 
have  the  sole  liberty  of  printing,  reprinting, 
publishing,  completing,  copying,  executing, 
finishing,  and  vending  the  same."  This  is 
the  section  creating  the  right 

Section  4063  provides  for  a  penalty  of 
S-100  for  falsely  Inserting  or  impressing  a 
copyright  notice  where  no  copyright  has 
been  obtained.  The  penalty  in  this  section* 
is  recoverable,  one*ftsJf  for  the  person  suing? 
for  the  same,  and  one  half  to  the  use  of  the 
United  States;  and  the  circuit  courts  of  the 
United  States,  sitting  in  equity,  are  au- 
thorized to  enjoin  the  issuing,  publishing,  or 
selling  of  articles  marked  or  imported  in 
violation  of  the  copyright  laws  of  the  Unit- 
ed State*. 

By  I  4064  It  is  provided,  as  to  books,  that 
those  who  print,  publish,  dramatize,  trans- 
late, or  import  the  same,  without  the  con- 
sent of  the  proprietor  of  the  copyright 
signed  in  the  presence  of  two  witnesses,  or 
who,  knowing  the  same  to  be  so  printed, 
published,  dramatized,  and  translated  or  im- 
ported, shall  sell,  or  expose  to  sate  any 
copies  of  such  article,  shall  forfeit  every 
copy  thereof  to  the  proprietor  of  the  copy- 
right, and  shall  also  forfeit  and  pay  such 
damages  as  may  be  recovered  in  a  civil  ac- 
tion by  the  proprietor  of  the  copyright  In 
any  court  of  competent  jurisdiction.  Here 
is  a  specific  remedy  given  to  recover  dam- 
ages for  books  wrongfully  printed  or  pub- 
lished, etc.,  In  violation  of  the  set  While 
Congress  conferred  this  action  to  protect 
copyrighted  books,  for  • 
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not  include  the  holders  of  copyrighted  maps 
within  IU  provisions. 

Section  4MB  relate*  to  the  owners  of  copy- 
rights on  maps,  charts,  etc.,  and  provides 
for  the  forfeiture  of  plates  and  copies,  and 
for  the  recovery  of  money  penalties  in  cer- 
tain eases,  one  half  of  the  penalty  to  go  to 
the  proprietor  of  the  copyright,  the  other 
half  to  the  dm  of  the  United  States, 

Section  4966  gives  remedies  for  damages 
against  those  wrongfully  performing  or  rep- 
resenting a  dramatic  or  musical  composition, 
in  public,  such  damages  to  be  assessed  at 
such  sum,  not  less  than  flOO  for  the  first 
and  |50  for  every  subsequent  performance, 
as  to  the  court  may  seem  just;  and  such 
Offending  persons  are  declared  guilty  of  a 
misdemeanor,  and,  upon  conviction,  liable  to 
Imprisonment  not  exceeding  one  year;  or  an 
injunction  may  be  granted  upon  hearing, 
after  notice  to  the  defendant,  by  any  circuit 
court  of  the  United  States. 

Section  4967  gives  an  action  for  damages 
for  printing  or  publishing  any  manuscript 
without  the  consent  of  the  author  or  pro- 
eprietor. 

*  ■  Section  4970  provides  for  injunctions  in 
copyright  cases  in  the  circuit  and  district 
courts  of  the  United  States,  by  bill  In  equity, 
to  prevent  the  violation  of  any  right  secured 
by  the  laws  respecting  copyrights,  according 
to  the  course  and  principles  of  courts  of 
equity,  on  such  terms  as  the  court  may  deem 
reasonable. 

We  think  these  statutes,  taken  together, 
Indicate  the  purpose  of  Congress  to  provide 
a  system  of  remedies  to  enforce  the  rights 
which  have  been  granted  to  those  who  shall 
avail  themselves  of  the  statutes  of  the 
United  States,  and,  in  accordance  therewith, 
become  the  owners  of  the  exclusive  right, 
for  a  limited  term,  to  publish  and  multiply 
the  copyrighted  work. 

To  the  owner  of  a  copyright  on  a  map  is 
given,  under  t  496S,  forfeiture  of  plates  and 
sheets,  and  one  half  the  penalty  of  $1  for 
every  sheet  found  in  the  defendant's  po«- 
seasion;  under  J  4970,  the  right  to  proceed 
by  injunction.  It  thus  appears  that  Con- 
gress hat  prescribed  the  remedies  it  intends 
to  give;  this  being  true,  "however  inade- 
quate," as  Lord  Kenyon  said  in  Beckford  v. 
Hood,  supra,  "no  others  can  be  resorted  to." 

We,  therefore,  think  the  circuit  court 
erred  in  holding  that  it  had  jurisdiction  of 
this  action  by  virtue  of  the  laws  of  the 
United  States. 

The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  to  that  court, 
with  directions  to  dismiss  the  action  for 
•rant  of  jurisdiction. 

Reversed. 


Ora.TKsac, 
(us  u.  a  isi> 
KANSAS  CITY  NORTHWESTERN  RAIL- 
ROAD COMPANY,  Appt, 


Direct  appeal  from  circuit  court  — ef- 
fect of  prior  appeal  to  circuit  court 
of  appeals. 

1.  A  defendant  which,  on  an  appeal  to  a 
circuit  court  of  appeals  from  a  decree  of  a 
Federal  circuit  court  sustaining  a  demurrer 
to  a  bill  on  the  ground  of  want  of  jurisdic- 
tion of  the  state  court  from  which  the  case 
was  removed,  does  not  insist  upon  the  juris- 
dictional objection,  but  takes  its  chances 
on  the  merits,  stands  in  no  better  posi- 
tion, so  far  as  its  right  to  appeal  to  the  Su- 
preme Court  from  a  decree  of  the  circuit 
court,  entered  pursuant  to  the  direction  of 
the  circuit  court  of  appeals,  is  concerned, 
than  if  it  had  itself  taken  the  appeal  to  that 

Appeal  —  jurisdiction  of  circuit  court 
of  appeals. 

2.  A  circuit  court  of  appeals  is  not  with- 
out jurisdiction  of  an  appeal  from  a  decree 
of  a  Federal  circuit  court  in  a  suit  founded 
upon  a  decree  of  that  court  because  the 
petition  for  the  removal  of  the  suit  from  the 
state  court  in  which  it  was  brought  alleges 
that  the  construction  of  the  Federal  Consti- 
tution is  involved. 

Direct  appeal  from  circuit  court  —  Jur- 
isdiction below. 

8.  The  contention  that  a  Federal  circuit 
court  has  no  jurisdiction  of  a  suit  founded 
on  a  decree  of  that  court  because  the  stats 
court  from  which  the  suit  was  removed  was 
without  jurisdiction  does  not  present  a 
question  of  the  jurisdiction  of  the  circuit 
court  as  a  Federal  court,  so  as  to  sustain  a 
direct  appeal  to  the  Supreme  Court,  on  the 
ground  that  the  jurisdiction  of  the  circuit 
court  was  in  issue. 

Direct  appeal  from  circuit  court  —  Jur- 
isdiction below  —  questions  review- 
able. 

4.  The  objection  that  a  Federal  circuit 
court  to  which  a  suit  has  been  removed  from 
a  state  court  was  without  jurisdiction  be- 
cause the  removal  was  improper  is  not  open 
on  a  direct  appeal  to  the  Supreme  Court, 
presenting  the  question  of  the  jurisdiction 
of  the  circuit  court,  where  the  record  and 
certificate  show  that  the  jurisdiction  of  that 
court  was  denied  on  the  single  ground  that 
the  state  court  where  the  proceedings  start- 
ed was  without  jurisdiction. 

{No.  231.] 
Submitted  April  28,  1008.     Decided  June  1, 


APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kan- 
sas to  review  a  decree  in  favor  of  plaintiff 
In  a  suit  founded  upon  a  prior  decree  of  that 
court.    Dismissed  for  want  of  jurisdlctlosb 
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Bee  nuim  ease  below,  75  C.  C.  A.  424,  14 
»ed.  622. 

The  (Bote  are  stated  In  the  opinion. 

Mr.  Belle  P.  Waggener  for  appellant. 

Main.  John  H.  Atwood  and  W.  W. 
Hooper  for  appellee. 

Hr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bfll  in  equity  to  enjoin  the  ap- 
pellant, hereafter  called  the  defendant,  from 
operating  its  railroad  over  certain  land  in 
Leavenworth,  formerly  belonging  to  the 
plaintiff's  Intestate,  until  a  judgment 
against  the  defendant's  predecessor  in  title 
for  the  damages  caused  by  the  appropria- 
tion of  the  land  should  be  paid.  It  appears 
from  the  bill,  among  other  things,  that  the 
defendant's  predecessor  appropriated  the 
land  without  regular  proceedings,  and  in 
1889  the  plaintiff's  Intestate  began  an 
Sotion  on  which  he  recovered  a  judgment  on 
?Hey  IS,  1897 j» that  the  defendant's  predi 
esssor  had  mortgaged  its  road  in  1888 
that  on  March,  1690,  a  suit  to  foreclose  the 
mortgage  was  begun,  and  in  1893  there  was 
a  decree  of  foreclosure;  and  that  this  de- 
cree was  followed  (In  1894)  by  a  sale  to  the 
defendant.  It  is  alleged  that  the  defendant 
became  the  successor  in  interest  to  all  the 
rights,  "and,  as  part  of  the  consideration, 
assumed  and  was  subject  to  all  the  liabili- 
ties," of  its  predecessor,  "under  and  by  virtue 
of  said  decree  and  purchase;"  and  again, 
"that,  under  and  by  virtue  of  said  decree  and 
the  ordinances  of  said  city,  said  defendant 
assumed  and  agreed  to  pay  off  any  and  all 
obligations"  of  the  earlier  road. 

The  present  suit  was  begun  in  a  state 
court  in  May,  1899.  In  June  the  defendant 
removed  it  to  the  circuit  court  of  the  Unit- 
ed States,  on  the  ground  that  the  determina- 
tion of  the  cause  involved  the  construction 
of  the  foreclosure  decree  and  of  the  Consti- 
tution and  of  the  laws  of  the  United  States. 
The  bill  was  reformed,  and  the  defendant  de- 
murred to  the  merits,  and  also  on  the  ground 
that  the  state  court  uad  no  jurisdiction,  and 
that  therefore  the  United  States  court  had 
none.  The  demurrer  was  sustained  by  the 
circuit  court  on  the  ground  of  want  of  ju- 
risdiction in  the  state  court;  but,  on  ap- 
peal by  the  plaintiff,  the  decree  was  re- 
versed by  the  circuit  court  of  appeals  and 
a  decision  rendered  for  the  plaintiff  on  the 
merits.  75  C.  C.  A.  424,  144  Fed.  622. 
Thereupon,  on  November  27,  1906,  a  decree 
was  entered  for  the  plaintiff.  On  January 
17,  1907,  an  appeal  to  this  court  was  taken 
by  the  defendant  and  allowed;  and  on  Oc- 
tober 23  of  the  same  year  a  certificate  was 
mads  that  the  question  involving  the  juris- 
diction of  the  circuit  oourt  was  In  issue  and 


decided  against  the  defendant,  and  thus  the 
case  now  stands. 

We  do  not  deem  it  necessary  to  discuss 
all  the  difficulties  that  the  appellant  would 
have  to  overcome  in  order  to  maintain  its 
case.  It  seems  from  the  opinion  of  the 
circuit  court  of  appeals  not  to  have  insisted 
on  the  objection  to  the  jurisdiction  there, 
but  to  have  taken  Its  chances  on  the  merits 
(76  C.  C.  A.  424,  144  Fed.  624),  as  also,, 
by  its  demurrer  it  relied  mainly  on  the  want  3 
of  equityin  the  bill.  See  St.  Louis  4S.P,« 
R.  Co.  t.  McBride,  141  U.  S.  127,  35  L.  ed. 
650,  11  Sup.  Ct  Rep.  982.  It  comes  hen 
on  the  purely  technical  proposition  that,  al- 
though the  plaintiff  is  in  the  right  court, 
and  although  the  case  has  been  heard  on  the 
merits  at  the  defendant's  invitation,  the 
plaintiff  must  begin  over  again  because  he 
did  not  corns  Into  court  by  the  right  way. 

If  the  defendant  had  confined  its  defense 
to  a  denial  of  jurisdiction,  there  would  be 
force  in  the  consideration  that  the  plaintiff, 
not  it,  took  the  ease  to  the  circuit  court  of 
appeals.  But,  in  the  circumstances  of  this 
esse,  the  defendant  seems  to  us  to  stand  no 
better  than  it  would  if  it  had  taken  the 
appeal  to  the  circuit  court  of  appeals.  Car- 
ter v.  Roberta,  177  U.  S.  496,  500,  44  L.  ed. 
861,  863,  20  Sup.  Ct  Rep.  713;  Robinson  v. 
Caldwell,  165  U.  8.  359,  41  L.  ed.  74S,  17 
Sup.  Ct.  Rep.  343.  It  is  suggested  that 
the  circuit  court  of  appeals  had  no  jurisdic- 
tion, citing  American  Sugar  Ref.  Co.  v. 
New  Orleans,  181  U.  S.  277,  45  L.  ed.  859, 
21  Sup.  Ct  Rep.  648.  But,  although  the 
defendant  in  its  petition  for  removal,  set 
up  that  the  construction  of  the  Constitution 
of  the  United  States  was  involved,  such  was 
not  the  fact,  and  the  language  of  the  case 
cited  does  not  apply. 

It  Is  enough,  however,  that  the  ground  on 
which  the  jurisdiction  of  the  circuit  court 
was  denied  did  not  go  to  its  jurisdiction 
as  a  Federal  oourt.  Louisville  Trust  Co.  t. 
Knott,  191  U.  S.  225,  48  L.  ed.  159,  24  Sup. 
Ct  Rep.  119.  The  certificate  does  not  pur- 
port to  enlarge  the  record,  but  simply  to 
state  what  was  in  issue.  The  record  shows 
that  the  jurisdiction  of  the  circuit  court 
was  denied  on  the  single  ground  that  ths 
state  court  where  the  proceedings  started 
had  none.  Whether  that  contention  was 
correct  or  not  under  Wabash  R.  Co.  v.  Adal- 
bert College,  208  U.  S.  38,  ante,  182,  28 
Sup.  Ct  Rep.  182,  it  had  nothing  to  do  with 
the  jurisdiction  of  the  Federal  court  as 
such,  or,  Indeed,  at  all,  except  for  the  rea- 
son that  the  power  of  a  secondary  tribunal 
can  go  no  higher  than  its  source.  We  may 
add  that  the  jurisdiction  of  the  circuit 
court,  if  it  existed,  was  ancillary  to  its  pos- 
session of  the  res,  if  it  had  it,  that  the 
principles  to  be  applied  are  of  general  ap- 
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plication  (EDS  D.  B.  54),  and  again  these  do 
not  concern  the  jurisdiction  of  the  Federal 

n  court  as  inch. 

f  'The  defendant  now,  after  having  secured 
a  removal,  and  after  having  successfully  re- 
sisted a  motion  to  remand,  attempts  to  deny 
the  jurisdiction  of  the  circuit  court  on  the 
ground  that  the  removal  was  improper.  It 
Is  enough  to  say  that  that  question  Is  not 
open  under  the  certificate. 
Appeal  dismissed. 


Error  to  state  court  —  frlvolonsness  of 
Federal  questions. 

Contentions  that  Immunities  secured  by 
U.  9.  Const.,  14th  Amend.,  are  violated  by 
a  decision  of  a  state  court,  that  forfeiture 
of  a  corporate  franchise  may  be  declared 
for  nonuser,  and  by  Its  ruling,  following  its 
conception  of  the  rules  of  pleading,  that 
the  charges  of  nonuser  contained  in  an  in- 
formation in  the  nature  of  quo  warranto 
stand  as  confessed  under  the  pleadings,  so 
as  to  sustain  a  motion  for  final  judgment  of 
ouster,  are  too  frivolous  to  serve  as  the 
basis  of  a  writ  of  error  from  the  Federal 
Supreme  Court  to  a  state  court. 


[No.  E19.] 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
In  en  action  in  the  nature  of  quo  warranto, 
ousting  a  corporation  of  all  its  franchises 
and  charter  rights,  forfeiting  the  ssme  to 
the  state,  and  dissolving  the  corporation. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  200  Mo.  34,  92  B.  W. 
168,  08  S.  W.  539. 

m      Statement  by  Mr.  Justice  White! 

■  *  The  plaintiff  in  error  was  organized  as  a 
corporation  under  the  laws  of  the  state  of 
Missouri  on  January  18,  1901,  for  the  fol- 
lowing purposes,  stated  In  its  articles  of 
association: 

"The  purposes  for  which  this  corporation 
is  formed  are  to  encourage  and  promote  ag- 
riculture and  the  improvement  of  stock, 
particularly  running,  trotting,  and  pacing 
horses,  by  giving  exhibitions  of  agricultural 
products  and  exhibitions  of  contests  of  speed 
and  races  between  horses,  for  premiums, 
purses,  and  other  awards  and  otherwise; 
to  establish  and  maintain  suitable  fair 
grounds  and  a  race  track  in  the  city  and 
county  of  St  Louis,  with  necessary  build- 


ings, erections,  and  improvements,  and  to 
give  or  conduct  on  said  grounds  and  race 
track  public  exhibitions  of  agricultural 
products  and  stock,  and  of  speed  or  races 
between  horses,  for  premiums,  purses,  or 
other  awards,  made  up  from  fees  or  other- 
wise, and  to  charge  tin  public  for  admis- 
sion thereto  and  to  said  grounds  and  track; 
to  engage  in  pool  selling,  book  making,  and 
registering  bets  on  exhibition  of  speed  or 
races  at  the  said  race  track  and  premises, 
as  provided  by  law,  and  to  let  the  right  to 
others  to  do  the  same;  to  conduct  restau- 
rants, cafis,  and  other  stands  for  the  sale 
of  food  and  other  refreshments  to  persons  on 
said  premises;  and  to  do  and  perform  all 
other  acts  necessary  for  fully  accomplish  ins; 
the  purposes  hereinbefore  specifically  ■nu- 
merated." 

In  1S05  the  attorney  general  of  Missouri, 
eo  officio,  filed  in  the  supreme  court  of  the 
state  of  Missouri  an  information,  in  the 
nature  of  quo  warranto,  seeking  to  annul 
the  charter  of  the  company  and  forfeit  all  of 
its  franchisee  and  property,  for  the  follow- 
ing alleged  acts  of  abuse  and  nonuse  of  Its 
corporate  powers  and  franchises:  First,  en- 
gaging in  book  making,  pool  selling,  and  the 
registration  of  bets  upon  horse  races,  from 
the  date  of  its  incorporation  up  to  June  19,— 
1905;  second,  during  the  same  period  sell-™ 
Ing  pools  and  accepting  and  registerinfbets  * 
from  minors  upon  the  result  of  horse  races 
run  on  the  track  of  the  corporation;  third, 
engaging  in  book  making,  pool  selling,  and 
the  registration  of  bets  upon  horse  races 
after  June  10,  1005,  in  violation  of  an  act 
of  the  legislature  of  Missouri  approved 
March  21,  1905;  and  fourth,  failure  to  give 
any  exhibition  of  agricultural  products,  or 
to  give  any  exhibition  of  speed  in  races  be- 
tween horses  for  the  purposes  of  improving 
the  stock  of  trotting  and  pacing  horses,  or 
to  establish  or  maintain  any  fair  grounds 
in  the  city  or  county  of  St.  Louis,  or  any 
other  place. 

The  corporation  demurred  to  the  infor- 
mation .upon  nine  grounds.  In  the  first 
it  was  recited  that,  as  the  information  did1 
not  charge  that  the  defendant  was  not  li- 
censed to  engage  in  the  business  of  book 
making,  etc,  alleged  to  have  been  carried 
on  prior  to  June  10,  1S05,  no  violation  of  law 
was  stated.  The  remaining  grounds  set 
forth  reasons  why  ft  was  asserted  that  the 
information  in  the  second  and  third  grounds, 
heretofore  stated,  did  not  charge  violations 
of  law  or  state  facts  upon  which  a  judgment 
of  ouster  for  such  alleged  acts  could  law- 
fully be  based.  After  hearing  argument, 
the  supreme  court  of  Missouri  sustained  the 
first  ground  of  demurrer  and  overruled  all 
the  others,  and  granted  defendant  flftees* 
days  In  which,  to  answer  the  remaining  sJ» 
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legations  contained  1b  the  information,  «tc, 
the  seosnd,  third,  anil  fourth  grounds  of  al- 
leged misuse   and  nanus*  of  the   corporate 
franchises,  heretofore  referred  to.     200  Mo. 
34,  92  S.  W.   18S,  «S.W.  539.     Subse- 
quently   an    answer    was    filed,    of    which 
jj  (omitting  title)   a  copy  is  in  the  margin. t 
*  Thereupon  a  Motion  lor  a  final  judgment  of 
ouster,  etc.,  on  the  pleading*,  was  filed,  for 
the  following  reasons: 

"First.  Hint  said  return  and  answer  fails 
to  stats  facta  showing  any  sufficient  cause 
or  excuse  for,  or  any  legal  defease  to,  thn 
nonuser  of  respondent's  franchisee,  authoris- 
ing it  to  give  exhibitions  of  agricultural 
products  and  exhibition  of  contests  of  speed 
•r  races  between  horses  for  the  purpose  of 
encouraging  and  promoting  agriculture  and 
the  improvement  of  stock,  and  for  the  estab- 
lishing   and   maintaining   of   suitable   fair 

fRespondent,  Delmar  Jockey  Club,  comes 
by  its  attorneys,  and,  for  its  answer  to  the 
Information  of  the  attorney  general  herein, 
admits  that  it  is  a  corporation  duly  or- 
ganised and  incorporated  under  the  laws  of 
the  state  of  Missouri,  and  denies  each  and 
•very  other  allegation  in  said  information 
alleged  or  contained. 

Wherefore,  respondent  prays  that  it  be 
hence  discharged  with  its  costs. 

S.  For  its  further  answer  to  that  por- 
tion of  the  information  of  the  attorney  gen- 
eral herein,  wherein  it  is  alleged  that  re- 
jondent  has  failed  to  exercise  certain  fran- 


chises claimed  to  be  possessed  by  ft,  this 
respondent  states  that  it  has  fully  carried 
out  and  exercised  all  those  provisions  in  its 
charter  authorizing  it  to  give  exhibitions  of 
agricultural  products  and  exhibitions  of 
contests  of  speed  and  races  between  hones 
for  the  purpose  of  encouraging  and  promot- 
ing agriculture  and  the  improvement  of 
stock,  and  has  provided  suitable  fair 
grounds  for  the  same,  in  this:  That  between 
the  18th  day  of  January,  1901,  and  the  16th 
■  day  of  June,  1906,  in  pursuance  of  the  pro- 
visions and  requirements  of  S!  7419  to 
7424,  inclusive.  Revised  Statutes  of  Mis- 
souri, 1899,  respondent  duly  paid  large  sums 
of  money  into  the  treasury  of  the  state  of 
Missouri,  which  were  placed  by  the  treas- 
urer of  the  state  of  Missouri  to  the  credit 
of  the  state  fair  fund,  the  some  being  a 
fund  created  by  $  7424,  Revised  Statutes  of 
Missouri,  1899,  for  the  development  and 
advancement  of  the  industrial  interests  of 
this  state  under  the  direction  of  the  state 
board  of  agriculture,  and  that  all  of  said 
money  so  paid  into  said  fund  was  received, 
need,  and  appropriated  by  the  state  of  Mis- 
souri for  the  purpose  of  holding  and  giving 
annual  exhibitions  of  agricultural  products 
and  stock  of  every  kind  and  description  at 
the  city  of  Sedalia,  state  of  Missouri,  and 
that  the  said  sums  of  money  paid  by  re- 
spondent into  the  treasury  of  the  state  of 
Missouri  under  the  terms  of  117419  to  7424, 
Inclusive,  were  used  and  appropriated  by 
the  said  stats  of  Missouri  and  its  said  state 


grounds  in  the  city  and  county  of  St.  Louis, 
as  set  forth  and  charged  in  the  information 

"Second.  It  appears  from  the  facts  stated 
in  said  return  and  answer,  and  the  second 
count  thereof,  that  respondent  is  guilty  of 
the  acta  of  misuser  and  abuser  of  its  fran- 
chises charged  in  the  information  herein 
filed,  in  this;  to  wit,  that  respondent  en- 
gaged in  the  business  of  book  making  and 
pool  seeling,  registration  of  bets,  and  the  ac- 
ceptance of  bete,  in  violation  of  the  laws  of 
this  state: 

"Wherefore,  informant  prays  that  final 
judgment  of  ouster  be  rendered  against  the 
respondent,  as  prayed  for  in  the  informa- 
tion in  the  case." 

A  motion  to  strike  from  the  files  having 
been  overruled,  the  motion  was  heard  and 
granted,  and  judgment  of  ouster  was  en- 
board  of  agriculture  solely  for  the  mainte- 
nance and  support  of  said  Missouri  state 
fair  held  annually  at  Sedalia,  Missouri,  and 
for  the  further  purpose  of  providing,  con- 
structing, improving,  and  equipping  all 
grounds,  stands,  and  buildings  necessary  for 
the  holding  and  giving  of  said  fair 

Respondent  further  states  that,  by  exact- 
ing and  receiving  the  said  sums  of  money 
for  the  above-mentioned  purposes,  the  said 
state  of  Missouri  intended  to  and  did  ac- 
cept the  same  as  full  and  complete  perform- 
ance and  use  by  respondent  of  Its  franchise 
to  give  exhibitions  of  agricultural  products 
and  stock,  and  the  said  state  of  Missouri 
thereby  Intended  to  and  did  waive  any 
other  or  further  exercise  of  such  franchise 
on  the  part  of  respondent 

Further  answering  the  allegations  of  non- 
user  from  June  16,  1905,  to  the  date  of  the 
filing  of  this  information,  to  wit,  July  28, 
1905,  respondent  states  that  the  franchise' 
of  giving  exhibitions  of  agricultural  prod- 
ucts and  stocks  Is  not  one  which  can  bo 
exercised  continuously  and  at  all  times, 
from  the  beginning  to  the  end  of  the  year, 
but  is  one,  owing  to  its  peculiar  character, 
which  can  only  be  exercised  during  the  har- 
vest season  of  each  year.  For  these  reasons 
respondent  was  not  required  to  exercise 
such  franchise  between  the  above  specified 
dates,  but  respondent  further  avers  that  it 
has,  in  good  faith,  endeavored  at  all  times 
to  exercise  the  franchises  granted  to  it  by 
its  articles  of  incorporation  in  the  manner 
and  for  the  purposes  intended  by  such 
grants,  and  that  such  is  its  purpose  in  the 
future,  and  respondent  intends  in  every 
way  to  comply  with  and  perform,  according 
to  law,  all  the  obligations  which  it  assumed 
upon  the  grant  of  the  aforesaid  franchises 
to  it  by  the  state  of  Missouri,  and  respond- 
ent again  specifically  denies  each  and  every 
charge,  allegation,  or  assertion  of  a  con- 
trary purpose  on  its  part,  contained  In  the 
information  filed  herein. 

Wherefore,  respondent  prays  that  it  bs> 
hence  discharged  with  its  cost*. 
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tared,  a  fine  of  95,000  wu  imposed  upon  the 
corporation  because  of  nonuse,  misuse,  and 
violation  of  ita  franchises,  and  provision  vu 
nude  for  the  winding  up  of  the  affair*  of 
the  corporation-  A  motion  for  a  rehearing 
ww*made,  in  which  the  protection  of  vari- 
ous clauses  of  the  Constitution  of  the  United 
States  was  invoked,  the  following  only  be- 
ing material  to  the  controversy  arising 
this  record : 

"Third.  Respondent  is  charged  with  n< 
use  of  its  corporate  franchise  as  to  the 
right  to  hold  fain.  The  general  denial  of 
respondent  applies  to  this  charge,  and  there 
has  been  no  trial  as  to  that  fact.  Yet  the 
judgment  adjudges  the  respondent  guilty 
without  a  hearing,  thereby  also  violating 
the  14th  Amendment  to  the  Constitution  of 
the  United  States. 

"But  without  this,  the  pies  of  estoppel 
Interposed  by  the  respondent  to  the  charge 
of  nonuse  does  not  deprive  respondent  of  the 
benefit  of  its  general  denial  of  that  charge. 
Even  at  common  law,  and  certainly  a 
the  statute  of  Anne,  a  plea  of  estoppel  may 
be  united  with  a  general  denial  in  a  quo 
warranto  proceeding. 

"Fifth.  The  judgment  of  ouster  ought  not 
to  be  entered  in  this  ease  in  the  present 
state  of  the  pleadings,  for  the  reason  t 
even  though  the  power  conferred  by  the 
charter  of  the  respondent  to  engage  in  book 
making  and  pool  selling  be  regarded  as 
c.  taken  away  by  the  repeal  of  the  breeder's 
|2  law,  and  even  though  respondent  has  lost 
*  its  charter  privileges  to 'conduct  fairs  by 
failure  to  exercise  those  privileges,  never- 
theless, respondent  has  other  privileges  con- 
ferred by  its  charter  which  are  not  con- 
trary to  any  law  of  this  state  or  to  the 
policy  of  the  state,  and  which  have  not 
been  lost  by  nonuser,  among  which  privi- 
leges is  the  right  to  conduct  horse  races  for 
prizes  or  purses  or  at  pleasure,  and  which 
the  judgment  of  this  court  deprives  respond- 
ent of  without  respondent  having,  in  any 
manner,  lost  the  right  so  to  do;  and  in  this 
respect,  also,  the  judgment  deprives  the  re- 
spondent of  its  property  without  due  process 
of  law,  contrary  to  the  guarantees  of  the 
14th  Amendment  to  the  Constitution  of  the 
United    States,   which   respondent   here   in- 

The  motion  for  *  rehearing  was  granted, 
and,  upon  a  reconsideration  of  the  cause, 
the  motion  for  judgment  on  the  pleadings 
was  again  sustained  upon  the  ground  of  non- 
user  of  the  corporation  franchises,  and  judg- 
ment was  entered,  ousting  the  corporation 
of  all  of  its  franchises  and  charter  rights, 
and  adjudging  that  the  same  be  forfeited 
to  the  state,  and  the  corporation  dissolved, 
200  Mo.  34,  02  S.  W.  185,  88  S.  W.  530.  A 
motion  for  a  rehearing  having  been  filed  and 


i  was  brought  hers  by 


Messrs.  Thomas  Bond  sand  Henry  W. 
Bond  for  plaintiff  la  error. 

Messrs.  John  Keunlsh  and  Herbert  B. 
Hadley  for  defendant  in  error.  a 

8 

*  Mr.  Justice  White)  after  making  the  fore-* 
going  statement,  delivered  the  opinion,  of 
the  court: 

Soon  after  the  filing  of  the  record  in  this 
court,  the  attorney  general  of  Missouri  sub- 
mitted a  motion  to  dismiss  the  writ  of  error, 
or  to  affirm,  and  the  determination  of  th*>N 
motion  was  postponed  until  the  hearing  ang 
the  merits.  The  cause  having  been»argued,* 
the  motion  to  dismiss  or  affirm  must  now 
be  disposed  of. 

We  are  of  ofnfon  that  the  record  does  set 
present  any  Federal  question,  and  that  the 
motion  to  dismiss  must  be  granted. 

The  supreme  court  of  Missouri,  in  the 
opinion  delivered  by  it  on  the  rehearing, 
considered  three  propositions:  First,  the 
effect  of  the  general  denial,  contained  in  the 
first  paragraph,  and  the  plea  embodied  hi 
the  second  numbered  paragraph  of  the  an- 
swer; second,  upon  what  grounds  a  forfeiture 
of  a  corporate  franchise  might  be  declared; 
and,  third,  whether  or  not,  in  addition  to 
ousting  the  corporation  from  its  franchises, 
the  court  could  and  should  "appropriate  ■ 
part  of  its  substance  to  the  use  and  benefit 
of  the  state."  These  propositions  were  de- 
termined after  an  elaborate  consideration 
of  the  subject  and  a  review  of  many  authori- 
ties. It  was  decided  that  the  plea  following 
the  general  denial  in  the  answer  amounted 
to  a  plea  of  confession  and  avoidance;  that, 
in  consequence,  the  general  denial  first 
pleaded  raised  no  issue,  and  hence  "the  mo- 
tion for  judgment  upon  the  ground  of  non- 
user  should  be  sustained."  It  was  next  de-' 
termined,  after  declaring  that  It  was  the 
duty  of  the  court  to  act  with  great  caution 
in  decreeing  a  forfeiture,  that  forfeiture  of 
the  corporate  franchisee  might  be  declared 
"where  there  is  either  wilful  misuse  or  wil- 
ful nonuse  of  tbe  franchise  or  franchises, 
which  are  of  the  essence  of  tbe  contract 
with  the  state,  and  those  in  which  the  stats 
or  public  is  most  interested,  then  a  forfeiture 
of  tbe  whole  charter  should  be  and  will  be 
declared.  \Vhen  a  corporation  receives  from 
the  state  a  charter  granting  certain  fran- 
chises or  rights,  there  is  at  least  en  implied 
or  tacit  agreement  that  it  will  use  the  fran- 
chises thus  granted;  that  it  will  use  no  oth- 
ers; and  that  it  will  not  misuse  those  grant- 
ed. A  failure  in  any  substantial  particular 
entitles  the  state  to  come  in  and  claim  her 
own,  the  rights  theretofore  granted,  ens! 
this  through  a  judgment  of  forfeiture  in  a 
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proceeding  liko  the  ana  mt  bar."  On  thli 
,,  branch  nt  the  cut  the  court  concluded  M 
g  follows : 

•  '"The  right  to  construct  and  maintain 
suitable  fair  grounds  in  the  city  and  county 
of  St.  Louie,  and  to  give  exhibitions  of  ag- 
ricultural products  thereat,  is  one  of  the  es- 
sence of  this  contract  between  the  state  and 
the  respondent.  It  was  and  is  the  franchise 
fn  the  exercise  of  which  the  state  and  gen- 
eral publin  have  the  most  interest  and  con- 
cern. A  failure  to  exercise  this  franchise 
was  a  failure  to  perform  the  very  thing 
which  was  of  the  essence  of  the  contract. 
That  this  failure  was  wilful  is  shown  by 
the  length  of  time  of  the  admitted  no  miser 
as  well  as  by  other  things  made  apparent 
by  the  pleadings.  Bo  far  a*  the  state  and 
general  public  are  concerned,  this  right  or 
franchise,  so  long  neglected,  was  leading  and 
uppermost  in  interest.  No  legal  excuse  is 
offered  for  respondent's  failure.  It  would 
appear,  at  least  by  inferences  deducible  from 
the  pleadings,  that  respondent  was  alert  in 
promoting  that  incidental  feature  of  its 
charter, — gambling  upon  horse  races,  and 
furnishing  its  gamblers  with  refreshments, 
both  liquid  and  solid, — but  extremely  in- 
different  as  to  doing  the  things,  moral  in 
character,  which  it  had,  by  receiving  its 
charter,  tacitly  agreed  to  do,  and  the  only 
things  in  which  the  state  and  the  public  had 
any  special  interest. 

"Such  a  flagrant  and  wilful 
franchises  which  are  of  the  very  essence  of 
the  grant  demand,  in  our  judgment,  the  for- 
feiture of  alt  the  rights  and  franchises  grant- 
ed; and  we  therefore  hold  that  there  shall 
be  a  judgment  decreeing  a  forfeiture  of  all 
the  rights  and  franchises  granted  to  respond- 
ent by  its  charter,  and  a  dissolution  of  said 
corporation." 

As  to  the  third  proposition,  the  court 
was  of  opinion  that  no  further  fine  or  pun- 
ishment than  that  of  ouster  should  be  in- 
flicted. 

In  substance,  the  contention  of  plaintiff 
in  error  is  that  the  plea,  contained  fn  the 
second  paragraph  of  the  answer,  merely  pre- 
sented a  question  of  estoppel,  which  did  not 
waive  the  prior  general  denial,  and  that  the 
judgment  of  the  supreme  court  of  Missouri 
B  destroyed,  "without  a  trial  or  a  bearing, 
m  and  by  an  unequal  and  unjust  enforcement 

•  of  the  law,  vested  property -rights,  both  of 
plaintiff  in  error  and  its  stockholders,  in 
the  face  of  Federal  immunities  which  the 
record  shows  to  have  been  specially  set  up 
and  claimed."  In  effect  this  is  but  asserting 
that  the  judgment  of  the  supreme  court  of 
Missouri  was  so  plainly  arbitrary  and  con- 
trary to  law  as  to  be  an  act  of  mere  spolia- 
tion. But  we  fail  to  perceive  the  slightest 
semblance  of  ground  for  such 


In  determining  the  Mope  and  effect  of  the 
allegations  of  the  answer,  and  in  reaching 
the  conclusion  that  the  charges  of  noauser 
contained  in  the  information  stood  as  con- 
fessed under  the  pleadings,  the  supreme  court 
of  Missouri  followed  its  conception  of  the 
rules  of  pleading,  as  expounded  in  many  of 
the  previous  decisions  of  that  court,  and 
the  question  of  the  extent  of  the  power  to 
take  from  the  corporation  its  charter  grant 
of  franchises  was  determined  as  a  question 
of  general  law.  The  determination  of  those 
matters  did  not  involve  a  Federal  question. 
San  Francisco  v.  Itaell,  133  U.  8.  65,  33  L. 
ed.  670,  10  8up.  Ot  Rep.  241.  Manifestly, 
the  proceeding  constituted  due  process. 
Caldwell  v.  Texas,  137  U.  S.  692,  34  L.  ed. 
816,  II  Sup.  Ct.  Rep.  224;  New  Orleans  Wa- 
terworks Co,  v.  Louisiana  (where  the  sub- 
ject of  the  power  of  a  state  to  forfeit  cor- 
porate franchises  is  considered),  189  U.  8. 
336,  344,  46  L.  ed.  B36,  941,  22  Sup.  Ct.  Rep. 
691.  And  if  the  fact  was,  which  we  do  not 
intimate  fs  the  case,  that  the  court  below 
erred  in  the  conclusions  reached  by  it  in 
respect  to  the  propositions  which  it  deter- 
mined, the  error  would  not  afford  a  basis 
for  reviewing  its  judgment  in  this  court. 
Central  Land  Co.  v.  Laidley,  169  U.  8.  103, 
112,  40  L.  ed.  91,  04,  16  Sup.  Ct.  Rep.  B0, 
and  cases  cited;  Ballard  v.  Hunter,  204  U. 
S.  241,  209,  61  L.  ed.  461,  473,  27  Sup.  Ct 
Rep.  261 ;  Patterson  v.  Colorado,  205  U.  S. 
460,  51  L.  ed.  860,  27  Sup.  Ct.  Rep.  656. 

The  asserted  Federal  questions  were  so 
plainly  devoid  of  merit  as  not  to  constitute 
a  basis  for  the  writ  of  error  (Wilson  v. 
North  Carolina,  169  U.  8.  586,  595,  42  L. 
ed.  865, 871, 18  Sup.  Ct  Rep.  436),  and  the 
writ  of  error  is,  therefore,  dismissed. 


(210  U.  S.  S51) 
CHARLES     SCRIBNER     and    Arthur     H. 
Scribner,   Trading  as   Charles    Seribner'a 
Sons,  Appta., 

ISIDOR  STRAUS  and  Nathan  Straus,  In- 
dividually and  as  Copartners,  Trading 
under  the  Firm  of  R.  H.  Macy  &  Com- 
pany.    (No.  £04.) 


ISIDOR  STRAUS  and  Nathan  Straus,  In- 
dividually and  as  Copartners,  Trading 
under  the  Name  of  R.  H.  Macy  &  Com- 
pany.    (No,   205.) 


-  Jurisdiction  —  copy- 


Federal    court*  - 

right  case. 

I.  Whether  the  owners  of  the  copyright 
In  a  book  can  have  relief  in  a  court  of  equity 
by  virtue  of  their  rights,  independent  of 
statutory  copyright,  in  view  of  an  alleged 
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conditional  Nile,  ia  a  question  -which  the 
Federal  courts  cannot  consider  In  a  suit  to 
restrain  the  sale  of  the  book  at  retail  at 
less  than  the  fixed  price,  is  which  there  is 
no  claim  of  damages  in  the  nun  of  $2,000, 
and  no  diversity  of  citizenship.* 
Appeal  —  review   of   facta  —  concurrent 

findings. 

2.  Concurrent  findings  of  the  courts  be- 
low In  a  suit  to  restrain  the  sale  of  copy- 
righted publications  at  less  than  the  fixed 
price,  that  there  was  no  satisfactory  proof 
that  the  defendant  had  induced  and  per- 
suaded sundry  jobbers  and  dealers,  who  had 
obtained  copyrighted  books  from  the  com- 
plainants, to  deliver  the  same  to  the  defend- 
ant for  sale  at  retail  at  less  than  the  prices 
fixed  by  the  complainants,  and  in  violation 
of  the  agreement  upon  which  the  books 
were  obtained,  will  not  he  disturbed  by  the 
Federal  Supreme  Court,  on  appeal,  if  not 
clearly  


[Nos.  204,  205.] 


APPEALS  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit to  review  decrees  affirming  decrees  of 
the  Circuit  Court  for  the  Southern  District 
of  New  York  dismissing  the  bills  in  suits  to 
restrain  the  sale  of  copyrighted  publica- 
tions at  retail  for  leas  than  the  price  fixed 


by  the  o 


e  stated  in  the  opinion. 

a  H.   Olin.  and  Messrs.  Olio, 
Clark,  ft  Pbelps  lor  appellants. 

Messrs.  John  G.  Carlisle  and  Edmond 
X.  Wise  for  appellees. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

These  actions  were  submitted  at  the  same 
time  and  admittedly  involve  the  same  ques- 
ntions  of  law.  The  suits  were  brought,  the 
gone  by  a  partnership,  as  Charles  Sehribner's 
•  Bona^and  the  other  by  a  corporation,  Charles 
Bel-loner's  Sons,  Incorporated,  against  R.  H. 
Maoy  &  Company,  to  restrain  the  selling  at 
retail  of  the  complainants'  books,  copy- 
righted under  the  laws  of  the  United  States, 
at  prices  less  than  those  fixed  by  complain- 
ants, and  from  buying  such  copyrighted 
books  except  under  the  rules  and  regula- 
tions of  the  American  Publishers'  Associa- 
tion. The  learned  counsel  for  the  appel- 
lants in  this  case,  by  consent,  filed  a  brief 
In  the  case  of  BobbsMerrill  Co.  v.  Straus, 
No.  178  (Just  decided),  210  U.  8.  839,  52  I* 
ed.  — ,  28  Sup.  Ct.  Rep.  722.  So  far  as  the 
same  questions  are  fpvolved,  the  decision  in 


No.  178  is  pertinent  to  this  case,  and  these 
cases  are  controlled  by  the  rulings  made  is 
that  ease. 

The  defendants  carried  on  a  department 
store.  Among  other  things,  they  sold  books 
at  retail,— some  copyrighted  and  some  not 
In  the  year  1901  the  American  Publishers' 
Association  was  formed  among  certain  pub- 
lishers of  copyrighted  books,  and  in  their 
agreement  is   found  the   following: 

"3.  That  the  members  of  the  association 
agree  that  such  net  copyrighted  books,  and 
all  others  of  their  books,  shall  be  sold  by 
them  to  those  booksellers  only  who  will 
maintain  the  retail  price  of  such  net  copy- 
righted books  for  one  year,  and  to  those 
booksellers  and  Jobbers  only  who  will  sell 
their  books  further  to  no  one  known  to  them 
to  cut  such  net  prices,  or  whose  name  hM 
been  given  to  them  by  the  association  as 
one  who  cuts  such  prices,  or  who  fails  to 
abide  by  such  fair  and  reasonable  rules  and 
regulations  as  may  be  established  by  local 
associations,  as  hereinafter  provided." 

Scribner's  Sons'  catalogue,  fuvoicee,  and 
bill  of  goods  contained  the  following  notice: 

"Copyrighted  net  books  published  after 
May  1,  1901,  and  copyrighted  fiction  pub- 
lished after  February  1,  1902,  are  sold  on 
condition  that  prices  be  maintained  as  pro- 
vided by  the  regulations  of  the  American 
Publish  en'  Association." 

In  the  ease  of  a  new  publisher,  notice  was 
given  by  correspondence  and  by  sending  a 
blank,  as  follows: 

*  American  Publishers'  Association.  • 

,  190— k 

In   consideration  of  discount  allowed  on 

books  bought  from  — we  hereby 

agree  that  for  one  year  from  date  of  pub- 
lication we  will  not  sell  net  books  at  less 
than  the  retail  prices  fixed  by  the  respective 
publishers,  nor  fiction  published  after  Feb- 
ruary 1,  1902,  at  a  greater  discount  than  28 
per  cent  at  retail,  as  provided  by  the  rules 

the  American  Publishers'  Association. 
We  further  agree  that  we  will  not  sell  books 
published  by  members  of  the  American  Pub- 
lishers Association  to  any  dealer  known  to 
us  to  cut  prices  of  net  books  or  of  new 
fiction,  except  as  above  provided. 

The  new  publisher  was  required  to  exe- 
cute this  pledge  before  deliveries  were  made, 
although,  it  dealers  refused  to  sign,  the 
trade  was  still  allowed  to  sell  to  them  and 

mid  sell  to  them.  If  a  new  member  mads 
application  for  books,  such  application  was 
referred  to  the  association,  and  the  agree- 
ment executed  before  deliveries!  were  made. 

Macy  A   Company   refused   to  enter   that 


t  Ed.  Not*.— For  a 


a  In  point,  see  Cmt  Die.  vol.  a.  Courts.  |  stt 

h  In  point,  see  Oast  Dig.  vol.  t,  Appeal  and  Error,  |  OH. 
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association  or  to  bo  bound  by  IU  ruin. 
They  sold  book*  at  leas  than  the  pries*  bed 
by  the  association,  and  bought  book*  from 
other  dealer*,  including  publication*  of 
complainants,  and  Bold  them  at  leas  prices 
than  those  fixed  by  the  association.  And 
they  purchased  from  dealers  who  knew  that 
Many  &  Company  intended  to  sell  at  such 
prices. 

Upon  the  theory  that  Maey  &  Company 
bad  notice  of  these  agreements,  it  nae 
•ought  to  hold  them  as  copyright  infringers. 
Both  the  circuit  court  (139  Fed.  103)  and 
the  court  of  appeals  (78  C.  C.  A.  122,  147 
Fed.  28)  held  that  there  was  nothing  in  any 
of  the  notices  of  a  claim  of  right  or  reser- 
vation under  the  copyright  law,  and  held 
that  the  question  was  one  of  the  right  of 
the  complainants  to  relief  in  a  court  of 
equity  by  virtue  of  their  rights,  independ- 
ent of  statutory  copyright,  in  view  of  the 
alleged  conditional  sale  embodied  in  the  no- 
Wee  as  to  the  copyright  book.  The  circuit 
snort  of  appeals  held,  rightfully,  as  we 
3  think,  that  this  question  was  not  open  In 
■  the  case,aas  in  the  first  ease  there  was  no 
diversity  of  citizenship,  nor  In  either  case 
a  claim  of  damages  in  the  sum  of  $2,000, 
requisite  to  confer  jurisdiction  of  questions 
of  rights  independent  of  the  copyright  stat- 
utes. 

Upon  the  allegations  of  the  bill  as  to  al- 
leged contributory  infringement  of  the  copy- 
right, that  the  defendant  had  induced  and 
persuaded  sundry  jobbers  and  dealer*  who 
had  obtained  copyrighted  books  from  the 
complainants  to  deliver  the  same  to  the  de- 
fendant for  sale  at  retail  at  less  than  the 
prices  fixed  by  the  complainants,  and  In 
violation  of  the  agreement  upon  which  the 
hooks  were  obtained,  both  the  circuit  court 
and  the  circuit  court  of  appeals  held  that 
there  was  no  satisfactory  proof  that  the 
defendant  did  thus  induce  any  person  to 
break  his  agreement  with  the  complainants. 
It  is  contended  in  the  brief  of  the  complain- 
ants that  these  findings  are  opposed  to  the 
weight  of  the  testimony,  and  particularly 
violate  the  admissions  of  the  answer;  but 
we  think,  taking  the  answer  altogether,  it 
did  deny  the  allegations  of  the  complaint  as 
to  the  conduct  of  the  defendant  in  inducing 
dealers  to  violate  their  agreements. 

Upon  the  question  of  faet  involved  in  this 
branch  of  the  case  both  courts  below  found 
against  the  contention  of  the  complainants 
In  tills  respect,  and,  applying  the  usual  rule 
In  such  cases,  we  find  no  occasion  to  dis- 
turb sash  findings. 

The  decrees  of  the  Circuit  Court  of  Ap- 
peals in  both  cases 
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Porto  Rlcan  assembly  —  legislative  pow- 
er —  regulating  Jurisdiction  and  pro- 

1.  The  power  of  the  legislative  assembly 
of  Porto  Rico  to  confer,  by  the  act  of  March 
10,  1904,  original  jurisdiction  upon  the 
supreme  court  of  Porto  Rico  for  the  trial 
and  adjudication  of  questions  between  the 
Roman  Catholic  Church  and  ths  people  or 
any  municipality  affecting  property  rights, 
was  embraced  in  the  express  authority  con- 
ferred by  the  Foraker  act  of  April  12,  1900 
(31  SUt.  at  L.  77,  chap.  191),  *5  8,  16,  S3, 
to  legislate  regarding  the  jurisdiction  and 
procedure  of  the  Porto  Rican  courts. 
Territories  —  scope  of  local  legislation. 

2.  General  prohibitions  in  the  act  of  July 
SO,  1886  (2*  BUt.  at  L.  170,  chap.  818), 
against  ths  enactment  by  territorial  legisla- 
tures of  local  or  special  laws  in  certain 
enumerated  cases,  have  no  application  where 
specific  permission  to  the  contrary  is  grant- 
ed by  the  organic  act  applying  to  a  par- 
ticular territory. 

Evidence  —  judicial    notice  —  historical 
and  political  matters. 

3.  The  history  of  Porto  Rico  and  its  legal 
and  political  institutions,  up  to  the  time  of 
iU  annexation  to  ths  United  States,  are 
matters  which  must  be  recognized  by  the 
Federal  Supreme  Court.* 

Evidence  —  Judicial     notice  —  Spanish 
law. 

4.  Ths  Federal  Supreme  Court  will  taka 
judicial  notice  of  the  Spanish  law,  as  far  as 
it  affects  the  insular  possessions  of  the 
United  SUteaf 

Religious    societies  —  corporate    nature 

—  powers. 

E.  The  Roman  Catholic  Church  in  Porto 
Rioo  must  be  regarded  as  a  legal  personal- 
ity, with  capacity  to  sue  and  to  take  and 
hold  property,  in  view  of  the  law  and  his- 
tory of  the  Roman  Empire,  of  Spain,  and 
Porto  Rico  down  to  the  time  of  the  cession 
to  the  United  States,  and  of  the  recognition 
accorded  to  it  as  an  ecclesiastical  body  by 
the  treaty  of  Paris  of  December  10,  1898, 
art  8,  and  by  the  law  of  nations. 
Religions     societies  —  formation     and 

regulation. 

G.  The  various  laws  of  Porto  Rico  relating 
to  the  formation  and  regulation  of  business 
corporations    have    no    application    to    the 
Roman  Catholic  Church  of  Porto  Rico. 
Religious  societies  —  title  to  property. 

7.  The  title  of  the  Roman  Catholie 
Church  in  Porto  Rico  to  temples  erected 
and  dedicated  to  religious  uses  is  not  affect- 
ed by  ths  fact  that  some  of  the  funds  for 
building  or  repairing  the  churches  were  pub- 
lic funds,  appropriated  for  that  purpose  by 
the  municipality  of  Ponce,  where  such  ap- 
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re  mads  without  reservation 
[No.  1«.] 


APPEAL  from  the  Supreme  Court  of  Por- 
to Rico  to  review  m  Judgment  in  favor 
of  plaintiff  in  an  notion  by  the  Roman  Cath- 
olic Church  in  Porto  Rise,  involving  ques- 
tions affecting  the  title  to  certain  churches 
erected  and  dedicated  to  religion  I  uses.    Af- 

g    Statement  by  Mr.  Chief  Justice  Fuller: 

*  'This  suit  was  commenced  by  the  Roman 
Catholic  Church  in  Porto  Rico  through  the 
bishop  of  that  diocese,  against  the  munici- 
pality of  Ponoe.  The  complaint  fully  set 
forth  the  fasts  by  reason  of  which  relief 
was  demanded.  A  demurrer  was  interposed, 
which  wu  overruled,  and  leave  to  answer 
granted,  which  defendant  having  failed  to 
do,  judgment  was  entered  by  default. 

It  appeared  that  the  Roman  Catholic 
Church  had  been  for  many  years  in  the  law- 
ful and  peaceful  possession  of  two  churches, 
or  temples,  one  in  Ponoe  and  one  in  Playa, 
the  port  of  Ponce,  dedicated,  consecrated  to, 
and  always  used  by,  the  Catholic  Church  for 
Its  worship. 

The  petition  alleged,  among  other  things, 
that  "these  temples  or  churches  were  built 
with  the  funds  of  the  municipality  within 
which  they  an  situated,  and  since  then  they 
have  been  maintained  by  donations  and  alma 
from  the  parishioners;  and,  with  respect  to 
•jthsm,  their  possession  by  the  Catholic 
([Church  runs  for  many  years,  counting  from 

*  the  time  when  the*building  of  the  same  was 
■ompleted.  And  none  of  the  buildings  of 
those  temples,  since  they  were  built,  have 
been  used  for  any  other  purpose  than  Cath- 
olic worship.'* 

In  1827,  by  reason  of  steps  taken  by  the 
royal  alcalde  of  Ponce  and  by  the  then 
governor  of  the  island,  Don  Simon  de  la 
Torre,  a  board  or  commission  having  Juris- 
diction over  the  repairing  and  conservation 
of  churches  advised  the  governor  that  it 
was  "In  keeping  with  the  decorum  of  a  rich 
and  Christian  city  like  Ponce  to  have  a 
temple  which  would  show  that  such  condi- 
tions existed,  covered  with  an  arched  roof, 
and  not  a  roof  of  thatch,"  etc 

The  petition  describes  with  considerable 
minuteness  of  detail  the  various  steps  taken 
to  rebuild  or  repair  this  church  at  Ponce. 
The  last  estimate  for  repairs  was  made  in 
1872. 

It  k  evident  from  the  record  that  the 
■urns  expended  earns  from   several  distinct 


(1)  funds  voluntarily  contributed  by  the 
parishioners;  (8)  tin  funds  of  the  "House 
of  the  King;"  (8)  aa  assessment  made  in 
1836-8;  (4)  moneys  advanced  by  the  munic- 
ipality. 

As  to  the  church  at  Playa,  It  was  erected 
in  part,  at  least,  with  funds  donated  by  the 
parishioners,  and  apparently  on  private 
land. 

Whether  the  funds  subsequently  used  for 
repairs  of  either  or  both  of  the  temples  were 
In  part  derived  directly  from  the  municipal- 
ity or  merely  taken  by  way  of  loan  was 
a  matter  between  the  central  government 
and  the  municipality,  which  could  not  af- 
fect the  title  of  the  church  under  the  then- 
existing  relations  between  church  and  state. 

The  complaint  then  alleged: 

"13.  The  city  council  of  the  city  of  Ponce 
has  included  in  the  inventory  of  its  property 
the  parochial  church  described  in  the  first 
allegation  of  the  complaint,  on  the  ground 
that,  from  time  immemorial,  the  said  church 
has  been  included  in  that  inventory.  We 
do  not  know  the  exact  date  on  which  that 
inventory  may  have  been  made,  but,  accord- 
ing to  the  information  we  have,  it  only  runs  a 
back  a  few  years  from  this  date.  % 

•  "14.  After  the  change  of  sovereignty,  the* 
city  council  of  Ponce  attempted  to  record  in 
the  registry  of  property  the  possession  of 
the  said  church,  and  the  lot  upon  which  the 
Bams  Is  situated;  but,  in  view  of  the  faet 
that  this  was  contrary  to  the  provisions  of 
paragraph  2  of  article  20  of  the  regulations 
for  the  application  of  the  mortgage  law, 
which  excludes  the  inscription  of  public 
temples  used  for  Catholic  worship,  the  reg- 
istrar of  property  of  the  district  of  Ponoe 
refused  to  make  the  inscription  unless  a  de- 
cision be  obtained  from  the  secretary  of 
Justice  to  authorize  the  same,  notwithstand- 
ing the  prohibitive  provisions  of  the  regu- 
lations. The  secretary  of  justice  rendered 
the  decision  applied  for,  repealing,  without 
being  a  legislative  authority,  the  said  arti- 
cle 25  of  the  regulations  in  its  second  para- 

Xhe  supreme  court  of  Porto  Rioo  rendered 
the  following  judgment  at  San  Juan,  Porto 
Rico,  May  21,  1906: 

"This  cause  having  heretofore  been  regu- 
larly called  for  decision  upon  the  demurrer 
Bled  by  the  defendant  to  the  plaintiff's  com- 
plaint, and  tbe  same  having  been  duly  con- 
sidered and  overruled,  and  leave  granted  the 
defendant  to  file  an  answer  within  the  time 
prescribed  by  law,  and  tie  said  defendant 
having  failed  to  file  such  answer,  and  judg- 
ment by  default  having  been  duly  rendered 
therein,  all  of  which  proceedings  appear  in 
the  record  of  this  court,  it  is  accordingly 
now  hereby  ordered,  adjudged,  and  decreed 
that  the   plaintiff  have  judgment  against 
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the  defendant  as  prayed  for  In  the  con- 
plaint,  and  that  all  advene  claims  whatso- 
ever of  the  defendant  and  of  all  persona 
claiming  or  to  claim  the  property  herein 
described,  or  any  part  thereof,  under  aaid 
defendant,  are  hereby  ordered,  adjudged,  and 
decreed  to  be  Invalid  and  groundless,  null  end 
void;  and  that  the  plaintiff  be  and  hereby 
is  declared,  adjudged,  and  decreed  to  be. the 
sole,  true,  lawful  owner  of  the  house*  and 
lands  hereinafter  described,  aa  set  forth  in 
the  complaint,  and  every  part  and  parcel 
thereof,  and  that  the  title  of  the  plaintiff 
.thereto  is  adjudged  and  decreed  to  be  quiet- 
ged  against  any  and  all  claims  and  demands 
i  of  the  defendant;  and  the  said  defendant  is 
hereby  perpetually  enjoined  and  estopped 
from  setting  up  any  claim  or  title  whatever 
thereto,  or  to  any  part  thereof. 

"Said  premises  an  bounded  and  described 
aa  follows: 

"  The  first  is  a  building  constructed  of 
brick  and  masonry,  situated  in  the  city  of 
Ponce,  on  an  area  of  65  meters  and  8  centi- 
meters wide,  including  the  walk,  the  build- 
ing measuring  48  meters  long  by  84 
meters  and  67  centimeters  wide;  bound- 
ed on  the  north  by  the  Plaza  Princi- 
pal; on  the  south  by  the  Plaza  da  las  De- 
licias;  on  the  east  by  the  fire  department, 
which  is  situated  an  the  same  lot  or  yard 
aa  the  church;  on  the  west  by  the  said 
Plaza  Principal 

"  'The  second  Is  another  building  situated 
in  the  center  of  the  Plaza  de  la  Plays  de 
Ponce;  the  superficial  area  whereof  meas- 
ures 42  meters  and  20  centimeters  long,  by 
10  meters  and  40  centimeters  wide;  Includ- 
ing the  walk,  the  building  measuring  IS 
meter*  and  30  centimeter*  long  by  16  meters 
and  20  centimeters  wide.  It  is  bounded  on 
ail  four  sides  by  the  Plaza  de  la  Playa.' 

"The  inscription  of  possession  heretofore 
made  in  the  registry  of  property  at  Ponce, 
concerning  the  above  said  properties,  in  fa- 
vor of  the  defendant,  the  municipality  of 
Ponce,  is  hereby  canceled  and  declared  to  be 
utterly  null  and  void,  and  the  proper  in- 
dorsement must  be  made  upon  the  said  reg- 
istry indicating  the  same. 

"It  is  hereby  further  ordered,  adjudged, 
and  decreed  that  the  plaintiff  do  have  and 
recover  all  costs   of  this  suit,  which  are 

hereby  taxed  at  t dollars,  and  that  the 

defendant  be  ordered  to  pay  the  same  with- 
in thirty  days  from  this  data. 

"Thus  we  pronounce,  command,  and  sign." 

The  case  was  then  appealed  to  this  court, 
and   the  following  errors  assigned: 

"First  That  the  supreme  court  of  Porto 
Rico  was  without  jurisdiction  of  the  sub- 
o  ject-mutter   in   controversy. 
•    *  "Second.  That    said    court    was    without 
Jurisdiction  of  the  parties. 


"Third.  That  the  said  oourt  erred  In  over- 
ruling  the  general  demurrer  and  the  eleven 
special  grounds  of  demurrer  Interposed  by 
the  defendant  to  the  complaint  filed  in  said 
cause, 

"Fourth.  That  the  said  oourt  erred  in  ren- 
dering judgment  against  defendant  in  said 
cause,  upon  the  pleadings  in  said  cause,  and 
that  the  judgment  is  contrary  to  the  law 
and  the  facts  aa  stated  In  the  pleadings  la 

"Fifth.  That  the  court  erred  in  entering 
judgment  without  taking  evidence  and 
proofs  or  setting  the  cause  upon  the  docket 
for  hearing. 

"Sixth.  That  the  said  oourt  erred  in  ren- 
dering judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  in  said  cause.'' 

Mr.  Frederick  L  Corn  well  for  appel* 
1Mb 

Messrs.  Frederic  R.  Coudert,  Howard 
Thayer  Kingsbury,  and  Paul  Fuller  for 

appellee.  „ 

•Mr.   Chief  Justice  Fuller  delivered  tiki* 
opinion  of  the  court: 

This  suit  was  brought  under  an  act  of  the 
legislative  assembly  of  Porto  Bice,  entitled, 
"An  Act  to  Confer  Original  Jurisdiction  on 
the  Supreme  Court  of  Porto  Rico  for  the 
Trial  and  Adjudication  of  Certain  Property 
Claimed  by  the  Roman  Catholic  Church  In 
Porto  Rico,"  approved  March  10,  1004,  aa 

"Be  it  enacted  by  the  legislative  assembly 
of  Porto  Rico: 

"See.  1.  Original  jurisdiction  is  hereby 
conferred  on  the  supreme  court  of  Porto 
Rico  for  the  trial  and  adjudication  of  all 
questions  now  existing,  or  which  may  arias, 
between  the  Roman  Catholic  Church  in  Por- 
to Rico  and  the  people  of  Porto  Rico,  af- 
fecting property  rights,  whether  real  or  per- 
sonal or  mixed,  claimed  by  either  party. 

"Sec.  2.  The  attorney  general  of  Porto 
Rico  shall  be  authorized  to  accept  service 
for  the  people  of  Porto  Rico  of  any  citation, 
summons,  or  other  process  issued  by  said 
court  in  said  proceedings. 

"See.  S.  The  supreme  court,  for  the  pur* 
pose  of  such  trial  and  adjudication,  shall 
have  the  right  to  issue  process  for  wit- 
nesses and  to  receive  and  hear  testimony,  and 
the  procedure  in  said  oourt  shall  be  the 
same,  as  near  as  may  be,  aa  that  preecribedj 
for  the  district  courts  of  Porto  Rico  in  civil g 
cases,  and*the  supreme  court  shall  have  full* 
power  to  enter  any  and  all  orders  and  de- 
crees that  may  be  necessary  to  a  final  and 
full  adjudication  of  all  the  claims  of  either 
party  to  the  proceedings,  and  may  issue  all 
writs  or  process  necessary  to  enforce  the 
jurisdiction    hereby    conferred    upon    said 
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court:  Provided,  that  the  attorney  general 
of  Porto  Rioo  shall  at  once  prepare  for  such 
hearing  and  trial,  and,  If  the  said  Roman 
Catholic  Church  does  not  commence  pro- 
ceedings under  this  act  within  three  months 
after  its  passage  and  approval,  then,  in  that 
•rant  It  shall  be  the  duty  of  the  attor- 
ney general  to  commence  said  proceed- 
ings in  behalf  of  the  insular  government. 

"See.  4.  After  the  issues  have  been  fully 
submitted  to  said  conrt  upon  the  law  and 
the  facts,  and  after  hearing  the  arguments 
of  the  respective  parties,  or,  their  counsel,  the 
conrt  shall  enter  a  final  judgment  and  decree, 
fully  determining  the  right*  of  either  or 
both  of  the  parties,  and  vesting  the  title  to 
the  subject-matter  of  the  controversy,  or  any 
part  thereof,  in  such  party  or  parties  as  the 
court  may  deem  entitled  thereto.  The  said 
court  may  issue  any  and  all  writs  that  may 
be  necessary  to  place  the  parties  in  quiet 
possession  of  the  property  so  adjudicated 
to  them,  or  either  of  them.  But  nothing  in 
this  act  shall  be  construed  to  limit  the  right 
of  appeal,  either  of  the  people  of  Porto 
Rico  or  of  the  Roman  Catholic  Church,  but 
either  party  may  appeal  from  the  final  judg- 
ment or  decree  of  said  conrt  to  the  Supreme 
Conrt  of  the  United  States,  In  the  manner 
provided  by  law  for  appeals  to  that  court 
generally. 

"Sec.  5.  Original  jurisdiction  Is  hereby  al- 
so conferred  on  the  supreme  court  of  Porto 
Rioo  for  the  trial  and  adjudication  of  all 
questions  now  existing,  or  which  may  arise, 
between  the  Roman  Catholic  Church  In  Porto 
Rico  and  any  municipality  of  Porto  Rico, 
affecting  property  rights,  whether  real  or 
personal  or  mixed,  claimed  by  either  party. 

"See.  6.  The  mayor  of  any  municipality 

within  Porto  Rico,  wherein  may  be  situated 

tt  any  property  over  which  such  questions  ex- 

gist,  shall  be  authorized  to  accept  service  for 

•  the  "municipality  of  any  citation,  summons, 

or  other  process  issued  by  said  court  in  aaid 

proceedings. 

"See.  7.  For  the  purpose  of  such  trial  and 
adjudication  and  appeal,  all  the  provisions 
of  II  3  and  4  of  this  act  shall  be  deemed 
applicable. 

"Sec.  8.  This  act  shall  take  effect  from 
and  after  Its  passage.'' 

The  power  to  confer  this  jurisdiction  was 
derived  from  the  act  of  Congress  creating  : 
organized  government   for  Porto  Rico,  ap- 
proved April   12,   1900,  usually  called  the 
Foraker  act  (91  Stat  at  L.  77,  chap.  101). 

Section  S  of  this  act  provides: 

"That  the  laws  and  ordinances  of  Porto 
Rico  now  in  force  shall  continue  in  full 
force  and  effect,  except  as  altered,  amended, 
or  modified  hereinafter,  or  as  altered  or 
modified  by  military  orders  and  decrees  in 
force  when  this  act  shall  take  effect,  and  so 


far  as  the  same  an  not  inconsistent  or  la 
conflict  wth  the  statutory  laws  of  the  United 
States  not  locally  inapplicable,  or  the  pro- 
visions hereof,  until  altered,  amended,  or  re- 
pealed by  the  legislative  authority  herein- 
after provided  for  Porto  Rico  or  by  act  of 
Congress  of  the  United  States." 

It  is  further  provided  (!  16) : 

"Hat  the  legislative  authority  hereinafter 
provided  shall  have  power,  by  dne  enactment, 
to  amend,  alter,  modify,  or  repeal  any  law 
or  ordinance,  civil  or  criminal,  continued 
in  force  by  this  act,  as  It  may,  from  time  to 
time;  sse  fit." 

The  paragraph  relating  to  the  judiciary  la 
as  follows  <|  33): 

"That  the  judicial  power  shall  be  vested 
in  the  courts  and  tribunals  of  Porto  Rico  as 
already  established  and  now  in  operation,  in- 
cluding municipal  courts,  under  and  by  vir- 
tue of  general  orders  numbered  118,  as  pro- 
mulgated by  Brigadier  General  Davis,  Unit- 
ed States  Volunteers,  August  16th,  1899,  and 
including  also  the  police  courts  established 
by  general  orders  numbered  1SS,  promul- 
gated November  29th,  1899,  by  Brigadier  Gen- 
eral Davis,  United  States  Volunteers,  and 
the  laws  and  ordinances  of  Porto  Rico  and 
the  municipalities  thereof  in  force,  so  far« 
as  the  same  are  not  In  conflict  herewith,  all* 
of'which  courts  and  tribunals  are  hereby* 
continued.  The  jurisdiction  of  said  courts 
and  the  form  of  procedure  in  them,  and  the 
various  officials  and  attacMt  thereof,  re- 
spectively, shall  be  the  same  as  defined  and 
prescribed  In  and  by  said  laws  and  ordi- 
nances, and  said  general  orders  numbered 
118  and  IBS,  until  otherwise  provided  by 
lawi  Provided,  however,  That  the  chief  jus- 
tice and  associate  justices  of  the  supreme 
court  and  the  marshal  thereof  shall  be  ap- 
pointed by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  the 
judges  of  the  district  courts  shall  be  ap- 
pointed by  the  governor,  by  and  with  the 
advice  and  consent  of  the  executive  council, 
and  all  other  officials  and  attachi*  of  all  the 
other  courts  shall  be  chosen  aa  may  be  di- 
rected by  the  legislative  assembly,  which 
shall  have  authority  to  legislate  from  time 
to  time,  as  it  may  see  fit,  with  respect  to 
said  courts  and  any  others  they  may  deem 
it  advisable  to  establish,  their  organization, 
the  number  of  judges  and  officiate  and  at- 
taeMa  for  each,  their  jurisdiction,  their  pro- 
cedure,  and    all    other    matters    affecting 

Clearly,  under  these  sections  of  the  or- 
ganic act  the  legislative  assembly  had 
express  authority  to  legislate  regarding  the 
jurisdiction  and  procedure  of  Its  courts. 
While  the  jurisdiction  of  the  other  courts 
might  be  changed,  the  proper  interpretation 
Of  the  statute  prevents  the  legislative  aasenv 
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bry  from  passing  an  mot  in  any  wise  affect- 
ing the  jurisdiction  of  the  supreme  court 
or  the  district  court*. 

In  Kent  v.  Porto  Rico,  207  U.  a  113,  US, 
•ate,  55,  fifi,  E8  Sap.  Ct  Rep.  50,  M,  It  was 
contended  that  an  act  of  the  local  legis- 
lature, creating  additional  judicial  districts, 
and  changing  those  fixed  by  the  military 
order*  and  local  law,  referred  to  In  the  or- 
ganic act,  and  also  reducing  the  number  of 
judges  in  the  district  court  from  three  to 
one,  "was  void,  because  in  conflict  with  the 
provisions  of  the  33d  section  of  the  act  of 
Congress,"  the  same  one  here  relied  upon 
by  the  appellant  as  making  the  jurisdiction 
of  the  courts  unchangeable  save  by  Con- 
grew. 
-  But  to  that  contention  this  court  replied; 
g  The  argument  is  that  this  local  law,  ir 
■  so  far  as  it  changed'the  district  courts,  and 
especially  in  so  far  a*  it  provided  for  one 
Instead  of  three  judges  to  preside  over  each 
court,  was  void,  because  in  conflict  with  the 
provision  of  the  83d  section  of  the  act  of 
Congress.  The  contention  amounts  to  this, 
that  there  were  no  district  courts  in  Porto 
BJeo  from  the  time  of  the  going  into  effect 
of  the  Porto  Rican  act,  in  1804,  up  to  the 
present  time.  Whilst  the  proposition  pre- 
sents a  formal  Federal  question,  we  think 
It  is  clear  that  it  is  so  frivolous  aa  to  bring 
it  within  the  rule  announced  in  American 
It.  Co.  v.  Castro,  204  U.  a  453,  51  L.  ed. 
504,  27  Sup.  Ct  Rep.  406.  We  say  this, 
because  we  think  that  no  Other  conclusion 
Is  reasonably  possible  from  a  consideration 
of  the  whole  of  |  33  of  the  act  of  Congress 
and  tlie  context  of  that  act,  particularly  I 
15  thereof,  both  of  which  are  reproduced 
in  the  margin. 

"We  do  not  deem  It  necessary  to  analyze 
the  text  of  the  act  of  Congress  to  point  out 
the  inevitable  result  just  stated,  since  the 
obvious  meaning  of  the  act  is  established  by 
a  decision  heretofore  rendered.  Done*  t. 
Urrutia,  202  U.  6.  014,  50  L.  ed.  1172,  20 
Bnp.  Ct.  Rep.  767.  ...  On  appeal  to 
this  court  the  questions  raised  were  fully 
argued  in  printed  briefs,  but  were  deemed 
to  be  of  such  a  frivolous  character  as  not 
to  require  an  opinion,  and  were  hence  dis- 
posed of  per  curiam,  referring  to  the  pro- 
visions of  the  statute  and  pertinent  authori- 
ties." 

It  is  true  that  the  act  of  Congress  of  July 
SO,  1880  (24  Stat,  at  L.  170,  chap.  818),  en- 
acts "that  the  legislatures  of  the  territories 
of  the  United  States  now  or  hereafter  to 
be  organised  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated 
eases j"  and  among  the  prohibitions  are  those 
•gainst  "regulating  the  practice  in  courts  of 
justice,"  and  granting  "to  any  corporation,  1 


.  or  individual  any  special  or  ax- 
dnsnve  privilege,  immunity,  or  franchise." 
But  such  general  prohibitions  have  no  appli- 
cation where  specific  permission  to  the  con- 
trary is  granted  by  the  organic  act  applying, 
to  the  particular  territories.  ® 

'This  act  is  not  a  special  law  regulating* 
the  practice  in  courts  of  justice,  nor  one 
granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise.  It  confers  the  same 
right  upon  the  people  of  Porto  Rico  and  up- 
on the  municipalities  as  upon  the  church. 

In  the  organic  acts  for  the  territories 
(59th  Congress,  Senate  Doe.  148)  it  appears 
that  it  has  been  usual  for  Congress  to  give 
the  local  legislatures  the  power  to  regulate 
the   jurisdiction  and   procedure    of    their 

In  Eornbuckle  v.  Toombs,  18  Wall,  648, 21 
L.  ed.  966,  after  reviewing  tits  question,  the 
court,  speaking  through  Mr.  Justice   Brad- 

" Whenever  Congress  has  proceeded  to  or- 
ganize a  government  for  any  of  the  terri- 
tories it  has  merely  Instituted  a  general  sys- 
tem of  courts  therefor,  and  has  committed 
to  the  territorial  assembly  full  power,  sub- 
ject to  a  few  specified  or  implied  conditions, 
of  supplying  all  details  of  legislation  neces- 
sary to  put  the  system  into  operation,  even 
to  the  defining  of  the  jurisdiction  of  the  sev- 
eral courts.  .  .  .  The  powers  thus  exer- 
cised by  the  territorial  legislatures  are  near- 
ly as  extensive  as  those  exercised  by  any 
state  legislature;  and  the  jurisdiction  of 
the  territorial  courts  is  collectively  coex- 
tensive with  and  correspondent  to  that  of 
the  state  courts 

'From  a  review  of  the  entire  past  legisla- 
tion of  Congress  on  the  subject  under  con- 
sideration, our  conclusion  is  that  the  prac- 
tice, pleading*,  and  forms  and  modes  of  pro- 
ceeding of  the  territorial  courts,  as  well  as 
their  respective  jurisdictions,  subject,  a*  be- 
fore said,  to  a  few  express  or  implied  con- 
ditions in  the  organic  act  Itself,  were  in- 
tended to  be  left  to  the  legislative  action  of 
the  territorial  assemblies,  and  to  the  regu- 
lations which  might  be  adopted  by  the  courts 
themselves." 

The  Porto  Rican  act  under  consideration 
merely  repeats  the  action  of  Congress  in  the 
past  in  organizing  other  territories.  The 
appellant  contends  "that  the  Roman  Cath-a 
lie  Church  of  Porto  Rico  has  not  the  legal* 
capacity  to  sue,  for  ths*reason  that  it  is* 
not  a  judicial  person,  nor  a  legal  entity,  and 
is  without  legal  incorporation.  ...  If 
it  is  a  corporation  or  association,  we  submit 
to  the  court  that  it  is  necessary  for  the  Ra- 
man Catholic  Church  to  specifically  allege 
its   incorporation,   where  incorporated,  and 
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by  virtue  of  what  authority  or  law  it  was  in- 
eorporated;  and,  if  a  foreign  corporation, 
■bow  that  it  has  filed  its  articles  of  incor- 
poration or  association  in  the  proper  office 
of  the  government,  in  accordance  with  the 
lawn  of  Porto  Bico." 

Sirica  April  11,  1899,  Porto  Rico  has  been 
da  facto  and  de  jure  American  territory. 
The  history  of  Porto  Bico  and  Its  legal  and 
political  institutions  up  to  the  time  of  its 
annexation  to  the  United  States  are  mat- 
ters which  must  be  recognized  by  this  oonrt 
as  the  ancient  laws  and  institutions  of  many 
of  our  states  when  matters  come  before  it 
from  their  several  jurisdictions. 

The  court  will  take  judicial  notice  of  the 
Spanish  law  as  far  as  it  affects  our  insular 
possessions.  It  is  pro  (onto  no  longer  for- 
eign law. 

The  Civil  Code  in  force  in  Cuba,  Porto 
Rico,  and  the  Philippines  at  the  time  of  the 
treaty  of  Paris  [30  Stat  at  L.  17M]  eon- 
tains  these  provisions  (art  36} : 

"Art.  35.  The  following  are  judicial  per- 
sons: The  corporations,  associations,  and 
institutions  of  public  interest  recognised  by 
law.  Their  personality  begins  from  the 
vary  instant  in  which,  in  accordance  with 
law,  they  are  validly  established.'' 

"Art.  38.  Judicial  persons  may  acquire 
and  possess  property  of  all  kinds  as  wall  as 
contract  obligations  and  institute  civil  or 
criminal  actions  in  accordance  with  the  laws 
and  roles  of  their  establishment. 

"The  ehnrch  shall  be  governed  in  this  par- 
tlcular  by  what  has  been  agreed  upon  by 
both  powers,  and  educational  and  charitable 
institutions  by  the  provisions  of  special 
laws." 

The  phrase  "agreed  upon  by  both  powers'* 

refers  to  the  eonoordatt  or  treaties  between 

the  holy  See  and  the  Spanish  Crown,  which 

e  recognise  the  right  of  the  church  to  possess 

jj  and  acquire  property. 

•  'The  law  thus  recognised  at  the  time  of 
the  cession  the  juristic  personality  and  legal 
status  of  the  church. 

In  Ortega  v.  Lara,  802  U.  B.  380,  342,  SO 
L.  ed.  105S,  10GB,  20  Sop.  Ct  Rep.  707, 
708,  this  court  said: 

"By  the  general  rule  of  public  law,  rec- 
ognised by  the  United  States,  whenever  po- 
litical jurisdiction  and  legislative  power 
over  territory  are  transferred  from  one  na- 
tion to  another,  the  laws  of  the  country 
transferred,  intended  for  the  protection  of 
private  rights,  continue  in  force  until  abro- 
gated or  changed  by  the  new  government. 
Of  course,  in  case  of  cession  to  the  United 
States,  laws  of  the  ceded  country  ineonslrt- 
ent  with  the  Constitution  and  laws  of  the 
United  States,  so  far  as  applicable,  would 
esase  to  be  of  obligatory  force;  but  other- 


wise  the    municipal    laws   of   the    sssnriisd 

country  continue. 

"Nevertheless,  and  apparently  largely  out 
of  abundant  caution,  the  8th  section  of  the 


force,  shall  continue  in  full  fores  and  effect, 
except  as  altered,  amended,  or  modified  here- 
inafter, or  as  altered  or  modified  by  military 
orders  and  decrees  in  force  when  this  act 
shall  take  effect,  and  so  far  as  the  same  are 
not  inconsistent  or  in  conflict  with  the  atat- 
utory  laws  of  the  United  States  not  locally 
inapplicable,  or  the  provisions  hereof,  until 
altered,  amended,  or  repealed  by  the  legis- 
lative authority  hereinafter  provided  for 
Porto  Rico  or  by  act  of  Congress  of  the 
United  SUites,    .    .    .    "* 

Article  8  of  the  treaty  of  Paris  is  to  this 
effect: 

"And  it  is  hereby  declared  that  the  relin- 
quishment or  cession,  as  the  case  may  be, 
to  which  the  preceding  paragraph  refers, 
cannot  in  any  respect  impair  the  property  or 
rights  which  by  law  belongs  to  the  peaceful 
possession  of  property  of  all  kinds,  of  prov- 
inces, municipalities,  public  or  private  es- 
tablishments, ecclesiastical  or  civic  bodies, 
or  any  other  associations  having  legal  ear 
pacify  to  acquire  and  possess  property  in 
the  aforesaid  territories,  renounced  or  ceded, 
or  of  private  individual,  of  whatsoever  na-  H 
tionality  such  Individuals  may  be."  J 

*  This  clause  is  manifestly  intended  to* 
guard  the  property  of  the  church  against  in- 
terference with,  or  spoliation  by,  the  new 
master,  either  directly  or  through  his  local 
governmental  agents.  There  can  be  no  ques- 
tion that  the  ecclesiastical  body  referred  to, 
so  far  as  Porto  Rico  was  concerned,  could 
only  be  the  Roman  Catholic  Church  in  that 
Island,  for  no  other  ecclesiastical  body  then 
existed, 

The  mortgage  law,  in  force  in  Porto  Bin 
both  before  the  cession  and  at  present,  pro- 
vided for  the  registration  generally  of  "title 
deeds  of  real  property  or  property  rights 
owned  or  administered  by  the  state  or  by 
civil  or  ecclesiastical  corporations,  subject 
to  the  provisions  of  laws  or  regulations."' 
(Art.  2,  paragraph  6.) 

But  this  was  qualified  by  the  general  reg- 
ulations for  the  execution  of  the  mortgage 
law  (see  translation  of  general  regulations 
for  the  execution  of  the  mortgage  law  for 
Cuba,  Porto  Bico,  and  the  Philippines,  War 
Department,  1BB9),  which  provided: 

"Art.  20.  Exceptions  to  the  record  in- 
quired by  article  2  of  the  law  an — 

"First.  Property  which  belongs  exclusive- 
ly to  the  eminent  domain  of  the  state,  and 
which  i*  for  the  use  of  all,  soch  as  the  shores 
of  the  sea.  Islands,  etc.,  etc.,  walls  of  cities 
and  parka,  ports  and  roadsteads,  and  any 
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other  analogous  property  daring  the  time 
they    are    in    W—    sad    general    ut, 

"Second.  Public  temples,  dedicated  to  the 
Catholic  faith." 

Of  course,  the  temples  in  question  were 
not  subject  to  the  registration  law,  and  were 
recognized  aa  a  peculiar  elaaa  of  property, 
wholly  different  from  that  belonging  to  pri- 
vate individuals. 

Counsel  for  appellee  well  argues  that  the 
Soman  Catholic  Church  haa  been  recognised 
as  possessing  a  legal  personality  and  the 
capacity  to  take  and  acquire  property  since 
the  time  of  the  Emperor  Constantine.  And 
he  quotes  from  the  Code  of  Justinian  the  law 
Hof  Constantino  of  821  to  that  effect. 
g  The  strictest  prohibition  against  alien- 
■  ating  the  property  of  *the  church  exists  in 
that  code,  and  it  provides  that  the  alienation 
of  church  properly  shall  not  take  place,  even 
with  the  assent  of  all  the  representatives 
of  the  church,  since  these  rights  "belong 
to  the  church,"  and  the  church  is  the 
mother  of  religion;  and  as  faith  is  perpet- 
ual, its  patrimony  must  be  preserved  in  its 
entirety  perpetually. 

In  his  History  of  Latin  Christianity  (vol. 
1,  p.  507),  Dean  Milman  says: 

"The  Christian.  Churches  succeeded  to  that 
sanctity  which  the  ancient  law  had  attrib- 
uted to  the  temples;  aa  soon  aa  they  were 
consecrated  they  became  public  property, 
and  could  not  be  alienated  to  any  other  use. 
The  ground  Itself  was  hallowed,  and  re- 
mained so  even  after  the  temple  had  been 
destroyed.  This  was  an  axiom  of  the  heath- 
en Papinlan.  Gifts  to  temples  were  alike 
Inalienable,  nor  could  they  be  pledged;  the 
exception  in  the  Justinian  code  betrays  at 
onoe  the  decline  of  the  Roman  power,  and 
the  silent  progress  of  Christian  humanity. 
They  could  be  sold  or  pledged  for  the  re- 
demption of  captives, — a  purpose  which  the 
old  Roman  law  would  have  disdained  to  eon- 
template." 

And  Milman  also  points  out  that  in  the 
barbarian  codes  most  sweeping  provisions 
are  found,  recognizing  the  right  of  the 
church  to  acquire  property,  and  its  Inalien- 
ability when  acquired.  Church  property 
everywhere  remained  untouched  by  the  rude 
hands  of  invading  barbarians.  Trespass  up- 
on or  interference  with  such  property  was 
severely  punished,  and  gradually  it  became 
exempted  from  taxation. 

The  historic  continuity  of  the  juristic- 
eonception,  exemplified  by  the  civil  law,  is 
mantained  by  the  Partidas,  the  fundamen- 
tal code  of  ancient  Spanish  law,  whose  pro- 
visions show  that  whoever  built  a  church 
was  required  to  provide  it  with  an  ade- 
quate perpetual  endowment  as  well  as  a 
site,  and  refute  any  idea  of  a  retention  of 


ownership  by  the  donor  of  the  land  or  the 
contributors  to  the  building. 

In  law  1,  title  11,  part  1,  it  is  stated:        M 

"...  And,  in  addition,  the  churches  J 
have  othsr*privilegaa;  that  as  to  the  estates" 
which  have  been  given  or  sold  or  left  to 
them  lawfully  by  will,  even  If  they  have  not 
received  possession  of  them,  they  get  the 
title  and  right  which  has  been  given  or  sold 
or  left  to  them,  so  that  they  can  demand 
them  for  their  own  against  whomsoever  may 
hold  them." 

In  law  1,  title  14,  part  1,  we  find  a  gener- 
al prohibition  against  the  alienation  of 
church  property,  certain  exceptions  being 
enumerated. 

While  law  2  provides  that,  when  aliena- 
tion is  permitted,  it  shall  be  made  only  by 
the  prelates,  with  the  authorization  of  their 
chapters;  that  lauds  ahull  be  sold  only  in 
default  of  sufficient  personalty  to  meet  the 
requirements  of  the  case,  and  that  lands 
given  by  the  Emperor  or  the  King  shall 
never  be  alienated. 

Then  law  6,  title  2B,  part  8,  the  law  gov- 
erning prescription,  provided  that  "a  con- 
secrated, or  holy,  or  religious  thing  cannot 
be  acquired  by  lapse  of  time." 

Again,  law  26,  title  29,  part  8,  provided 
that  lands  belonging  to  the  church  (but  ap- 
parently, not  actually,  consecrated)  cannot 
be  acquired  by  prescription  in  less  than  forty 
years;  that  destructible  personal  effects  can 
be  acquired  by  prescription  in  three  years; 
and  then:  "But  the  others,  which  belong  to 
the  Church  of  Rome  exclusively,  cannot  be 
acquired  by  anyone  in  less  than  one  hundred 

This  was  in  substance  the  law  of  Spain 
and  the  rest  of  Europe  throughout  the  mid- 
dle ages,  certain  modifications  being  made 
in  the  way  of  prohibitions  limiting  the  right 
to  give  to  the  church,  which  in  no  way  af- 
fected the  juristic  personality  of  the  church, 
or  its  general  right  to  hold  and  acquire  prop- 
erty in  its  corporate  capacity. 

As  to  England,  the  concept  of  the  church 
as  a  corporation  was  worked  out  by  the  Eng- 
lish canonists  and  fully  recognized  by  the 
ordinary  law  courts  before  the  end  of  the 
fourteenth  century;  and  Pollock  and  Mait- 
land  show  that  the  English  ecclesiastical 
law  was  practically  similar  to  that  of  con- 
tinental Europe  in  its  recognition  of  the 
property  rights  of  the  church.  2 

•  In  this  country  it  was  held  in  Terrett  v.? 
Taylor  (1810)  9  Cranch,  43,  3  L.  ed.  660, 
that  the  legislature  of  Virginia  could  not 
authorize  any  persons  to  take  land  formerly 
granted  to  the  Church  of  England.  Mr. 
Justice  Story,  speaking  for  the  court,  says 
(p-«)t 

"Be,  however,  the  general  authority  of  the 
legislature  as  to  the  subject  of  religion  aa 
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It  may,  It  will  require  other  argument*  to 
establish  the  position  that,  at  the  Revolu- 
tion, all  the  public  property  acquired  by  the 
Episcopal  churches,  under  the  sanction  of 
the  laws,  became  the  property  of  the  itate. 
Hal  the  property  thus  acquired  been  origi- 
nally granted  by  the  state  or  the  King,  there 
might  have  been  some  color  (and  it  would 
have  been  but  a  color)  for  such  an  extraor- 
dinary pretension.  But  the  property  was, 
in  fact  and  in  law,  generally  purchased  by 
the  parishioners  or  acquired  by  the  bene- 
factions of  pious  donors.  The  title  thereto 
was  indefeasibly  vested  in  the  churches,  or, 
rather,  in  their  legal  agents.  It  was  not  in 
the  power  of  the  Crown  to  seize  or  assume 
it;  nor  of  the  Parliament  itself  to  destroy 
the  grants,  unless  by  the  exercise  of  a  power 
the  most  arbitrary,  oppressive,  and  unjust, 
and  endured  only  because  it  could  not  be  re- 
sisted. .  .  .  Nor  are  we  able  to  perceive 
any  sound  reason  why  the  church  lands  es- 
cheated or  devolved  upon  the  state  by  the 
Revolution  any  more  than  the  property  of 
any  other  corporation  created  by  the  royal 
bounty  or  established  by  the  legislature." 
This  court  further  held  that  it  made  no 
difference  whether  the  church  was  a  volun- 
tary society  or  clothed  with  corporate  pow- 
ers; and  the  local  authorities  were  re- 
strained from  interfering  with  the  church 
property  or  claiming  title  thereto. 

It  is  the  settled  law  of  this  court  that  a 
dedication  to  a  public  or  charitable  use  may 
exist,  even  where  there  is  no  specific  cor- 
porate entity  to  take  as  grantee.  Werlein 
t.  New  Orleans,  177  U.  S-  390,  401,  44  L. 
ed.  817,  822,  20  Sup.  Ct.  Rep.  682;  and  see 
Beatty  v.  Kurtz,  2  Pet.  506,  7  L.  ed.  521. 

The  Spanish  law  as  to  the  juristic  capac- 
ity of  the  church  at  the  time  of  the  cession 
c  merely  followed  the  principles  of  the  Roman 
m  law,  which  have  had  such  universal  aceept- 
*  anee,  both'ln  the  law  of  continental  Europe 
and  In  the  common  law  of  England- 
Roman  Catholicism  has  been  the  official 
religion  of  Spain  since  time  of  the  Visigoths. 
As   far  as   the   church  in   S  pan  iah-  Am  erica 
was  concerned,  the  King  of  Spain  was  su- 
preme patron.    See  Alcubilla,  vol.  8,  p.  062. 
The  laws  enacted  in  Spain  for  the  govern- 
ment of  the  Indies,  and  promulgated  at  dif- 
ferent  periods,  were  compiled  by  order  of 
Philip  IV.  in  1661,  in  the  "RecopilaciOn" 
of  the  Lawn  of  the  Indies,  of  which  a  subse- 
quent edition  was  published.     This  is  the 
only  authentic  collection  of  the  ordinances 
and  decrees  governing  Spanish- America  pri- 
or to  the  year  1800.    Alcubilla,  vol.  9,  p. 
830. 

Under  the  bulla  of  Julius  II.  and  Alexan- 
der XI.  there  were  conceded  to  the  Spanish 
Crown  all  the  tithes  of  the  Indies,  under 
the  condition  of  endowing  tits  church  and 


providing  the  priests  with  proper  support. 
The  church  in  Spanish-America,  through  hie 
royal  patronage,  came  into  possession  of  con- 
siderable properties.  The  right  of  the 
church  to  own,  maintain,  and  bold  such 
properties  was  unquestioned,  and  the  church 
continued  in  undisputed  possession  thereof. 

In  the  year  1820  the  Spanish  revolution- 
ary government  passed  certain  confiscatory 
taws  as  to  monasteries  and  other  ecclesias- 
tical foundations,  but  even  these  revolu- 
tionary enactments  left  the  actual  temples 
undisturbed. 

There  was  further  legislation  to  the 
same  effect  in  1835,  and  again  in 
1637;  but  this  legislation  does  not  ap- 
pear to  have  ever  been  extended  to  the 
colonies,  although  it  waa  wrongfully  but 
effectually  applied  there  by  the  seizure  of 
church  properties,  afterwards  agreed  to  be 
restored  by  the  concordats  of  1851  and  1850. 
After  more  than  twenty-flve  years  of  inter- 
mittent conflict  between  church  and  state, 
the  Spanish  government  and  the  papacy  con- 
cluded the  concordat  of  March  10,  1851, 
which  had  in  Spain  the  force  of  law,  and 
which  was  promulgated  in  the  Insular  pos- 
sessions. Alcubilla,  vol.  3,  p.  04,  Diccion-e 
alio  de  la  Administracion  Espafiola.  « 

*  By  the  first  article  of  this  concordat  it  Is* 
provided: 

"That  the  Catholic  apostolic  religion,  to 
the  exclusion  of  any  other  religion  what- 
ever, shall  continue  to  be  the  sole  religion 
of  the  Spanish  nation,  and  will  always  be 
preserved  in  the  domains  of  His  Catholic 
Majesty,  with  all  the  rights  and  privileges 
which  it  ought  to  enjoy,  according  to  the 
law  of  God  and  the  provisions  of  its  sacred 

Article  11  of  the  Spanish  Constitution  of 
1876  is  to  the  same  effect.  Alcubilla,  vol.  3, 
p.  367. 

There  are  numerous  provisions  In  the  con- 
cordat fixing  the  amounts  to  be  paid  by  the 
state  for  the  support  of  the  church  and  for 
the  settlement  of  other  causes  of  difficulty 
between  the  Crown  and  the  Roman  See,  and 
art.  41  specifically  recognizes  the  church's 
"right  of  property  in  everything  it  now  pos- 
sesses or  may  hereafter  acquire."  Alcu- 
billa, vol.  3,  p.  109. 

In  1850,  as  a  further  guaranty  of  the 
property  rights  of  the  church,  an  additional 
concordat  was  made  between  the  Spanish 
Crown  and  the  Roman  See.  The  first  article 
of  this,  reciting  the  unfortunate  events  by 
reason  of  which  ecclesiastical  properties 
have  been  wrongfully  taken,  obligates  the 
Spanish  Crown  not  to  sell  or  alienate  any 
of  these  properties  without  the  permission 
of  the  Holy  See. 

The  third  article  reads  as  follows: 

"Art  3.  Especially  the  government  of  Hit 
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Majesty  again  formally  recognizes  the  full 
and  free  right  of  the  church  to  acquire,  re- 
tain, and  enjoy  in  full  property  right,  and 
without  limitation  or  reserve,  all  kinds  of 
property  and  values,  renouncing  in  conse- 
quence by  this  treaty  any  disposition  con- 
trary hereto  and  particularly  those  which 
may  be  contained  in  the  law  of  May  lit, 
1855.  The  properties  which,  in  virtue  of 
this  right,  the  church  may  acquire  and  p 
seas  in  future,  are  not  to  be  considered 
part  of  the  donation  which  is  assigned  to  it 
by  the  concordat." 

The  difficulties  between  church  and  state 
Incident  to  the  revolutionary  movent 
t>thus  adjusted;  but  in  1808,  during  the  rt- 
ej  puns  of  the  provisional  government,  there 
"  wersj'certain  decrees  closing  all  conventual 
establishments,   etc.,   but   the   relations  be- 
tween the  church  and  the  government  were 
finally  restored  by  King  Alfonso  XII.,  who, 
In  January,  1875,  issued  a  decree,  returning 
to  the  church  all  the  property  belonging 
the  clergy  which  was  still  in  the  hands  of 
the  government. 

None  of  these  revolutionary  decrees  dis- 
turbed actual  phurch  edifices,  but  were  di- 
rected almost  wholly  against  conventual 
properties,  belonging  to  the  various  congre- 
gations or  monastic  orders.  The  attacks 
were  directed  against  the  property  of  the 
regular  clergy,  and  not  that  of  the  secu- 
lars. 

Under  the  civil  law  of  Spain,  the  collec- 
tion of  tithes  and  first  fruits  of  land  and 
stock  was  obligatory.  First,  they  ' 
lected  by  the  church,  but  later  collected  by 
the  government  and  turned  over  to  the 
church.  The  levy  of  such  tithes  finally  dis- 
appeared under  the  concordat,  because  the 
government  paid  all  expenses  of  worship. 

In  Report  No.  2877,  Senate  Doc  57th  Con- 
gress, 2d  Session,  the  subject  was  discussed, 
and,  in  accordance  with  the  terms  of  the 
concordat,  down  to  the  occupation  of  Porto 
Rico  by  the  American  troops  in  August, 
1898,  amounts  were  regularly  appropriated 
by  the  Spanish  government  for  the  expenses 
of  worship  in  Spain,  Cuba,  Porto  Rico,  and 
the  Philippines. 

At  the  date  of  the  American  military 
occupation  neither  the  state  nor  the  mu- 
nicipalities, directly  or  indirectly,  disputed 
or  questioned  the  legitimate  ownership  and 
possession  by  the  church  of  the  property  oc- 
cupied by  her,  including  temples,  parochial 
houses,  seminaries,  and  ecclesiastical  build- 
ings of  every  description.  It  is  only  since 
the  occupation  that  some  of  the  ayuntamien- 
tos  have  evinced  a  desire  to  deprive  the 
church  of  her  temples,  under  the  pretext 
that  they  were  built  with  municipal  funds. 
At  the  time  of  the  American  occupation 
the  Catholic  Church  was  the  only  church  In 


the  island.  In  1900,  Governor  Allen,  in  the 
first  annual  report,  said: 

"Out  of  the  953,343  inhabitants  of  Porto 
Rico,  there  are  nearly  950,000  Catholics,  andS 
there  is  a  Catholic  church  in 'every  town? 
and  village,  and,  in  the  larger  towns  and 
cities,  several;  in  the  city  of  San  Juan  there 
an  eight,  including  the  cathedral.  Nearly 
all  these  are  well-built  structures,  occupy- 
ing central  locations,  and  are  ornaments  to 
the  towns  where  situated.  There  are  many 
parochial  schools  and  other  church  institu- 
tions, belonging  to  the  Catholics.  ,  .  . 
None  of  the  public  money  is  now  used  in 
the  salaries  of  clergymen  or  otherwise  in 
the  support  of  religion.  All  such  expenses 
are  defrayed,  as  in  the  United  States,  by  vol- 
untary contribution  of  the  congregation  and 
friends  on  the  continent.  The  controversies 
formerly  existing  between  the  municipal  and 
the  church  authorities  concerning  the  own- 
ership of  church  property  have  not  yet  been 
settled." 

This  was  the  status  at  the  moment  of  the 
annexation,  and,  by  reason  of  the  treaty, 
as  well  as  under  the  rules  of  international 
law  prevailing  among  civilised  nations,  this 
property  Is  inviolable. 

The  corporate  existence  of  the  Roman 
Catholic  Church,  as  well  as  the  position  oc- 
cupied by  the  papacy,  have  always  been  rec- 
ognized by  the  government  of  the  United 
States.  s 

At  one  time  the  United  States  maintained 
diplomatic  relations  with  the  papal  states, 
which  continued  up  to  the  time  of  the  loss 
of  the  temporal  power  of  the  papacy.  1 
Moore's  Dig.  of  International  Law,  pp.  130, 
131. 

The  Holy  See  still  occupies  a  recognized 
position  in  international  law,  of  which  the 
courts  must  take  judicial  notice. 

"The  Pope,  though  deprived  of  the  ter- 
ritorial dominion  which  he  formerly  enjoyed, 
holds,  as  sovereign  pontiff  and  head  of  the 
Roman  Catholic  Church,  on  exceptional  po- 
sition. Though,  tn  default  of  territory,  he  is 
not  a  temporal  sovereign,  he  is  in  many  re- 
spects treated  as  such.  He  has  the  right 
of  active  and  passive  legation,  and  his  en- 
voys of  the  first  class,  his  apostolic  nuncios, 
are  specially  privileged.  Nevertheless,  he 
does  not  make  war,  and  the  conventions 
hich  he  concludes  with  states  are  not 
called  treaties,  but  concordats.  His  re!a-A 
"th  the  Kingdom  of  Italy  are  gov-jj 
erned,  unilaterally,  by'the  Italian  law  of» 
May  13,  1871,  called  'the  law  of  guaran- 
tees,' against  which  Plus  IX.  and  Leo  XIII. 
have  not  ceased  to  protest."  1  Moore's  Dig. 
of  International  Law,  p.  30. 

After  the  cession  of  Louisiana  byFrones 
to  the  United  States  certain  questions  canst 
up  as  to  the  title  to  lands  granted  by  th* 
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King  of  Spain  to  the  Roman  Catholic 
Church.  The  opinion  of  Attorney  General 
Wirt  having  been  asked  thereon,  ha  wrote 
M  follows,  1  Ope.  Atty.  Gen.  563: 

"There  can  be  no  doubt  of  the  power  of 
the  King  of  Spain  to  grant  lands  in  Florida 
while  the  province  was  his,  nor  of  the  ca- 
pacity of  the  Roman  Catholic  Church  to  take 
by  grant.  Our  treaty  with  Spain  recog- 
nizes and  ratifies  all  such  grants  made  prior 
to  a  certain  day." 

The  proposition,  therefore,  that  the  church 
had  no  corporate  or  jural  personality, 
to  be  completely  answered  by  an  ezi 
tion  of  the  law  and  history  of  the  Roman 
Empire,  of  Spain,  and  of  Porto  Rico  down 
to  the  time  of  the  cession,  and  by  the  recog- 
nition accorded  to  ft  as  an  ecclesiastical 
body  by  the  treaty  of  Pari*  and  by  the  law 
of  nations. 

Appellant  claims  that  there  were  some 
laws  of  Porto  Rico  which  should  have  been 
complied  with  before  the  Roman  Catholic 
church  could  have  any  corporate  existence 
right  to  sue.  It  may  be  assumed  that  he  : 
fen  to  the  various  laws  of  Porto  Rico  re- 
lating to  the  formation  and  regulation  of 
business  corporations.  But  it  is  plain  that 
none  of  these  laws  have  any  application  to 
the  church  and  never  were  so  inten 

If  the  people  of  Porto  Rico  had  passed 
some  law  by  which  the  manner  of  holding 
properties  by  ecclesiastical  bodies  through 
trustees  or  otherwise,  or  the  method  in 
which  such  body  should  be  represented  be- 
fore the  courts,  were  prescribed,  a  different 
question  would  arise.  But  there  was  no 
such  law,  and  by  the  Spanish  law,  from  the 
earliest  moment  of  the  settlement  of  the 
island  to  the  present  time,  the  corporate  ex- 
istence of  the  Catholic  Church  has  been 
recognised.  As  counsel  for  the  appellee 
says:  "At  the  very  least,  and  even  assum- 
m  ing  that  for  centuries  the  church  had  not 
■  been  recognized  as  a  body  of  equal*  import- 
ance with  the  state  in  Porto  Rico,  bnt  that 
ft  was  a  merely  dfl  facto  organization  or  as 
sociation  holding  property,  it  would  never- 
theless have  sufficient  standing  to  main- 
tain this  suit.'' 

There  is  no  pretense  in  the  corporation 
law  of  regulating  the  manner  In  which  the 
Roman  Catholic  Church  or  any  other  reli- 
gious corporation  or  body  shall  hold  Its 
property.  No  question  of  conformity  to  any 
law  of  sociitii  oultuellea  or  of  "associa- 
tions" or  religious  societies  can  here  arise, 
sinee  there  are  no  statutes  relating  to  any 
such  genua  of  legal  or  artnlcal  persons. 
The    general    law   as    to    corporations    is 


(bond  In  titles  1  and  2  of  the  Civil  Code  now 
m  force.  We  give  In  the  margin  H  27,  30, 
80,  and  part  of  i  65.1 

•Domestic  corporation  law  is  equally  innp-> 
plicable.  Its  terms  are  found  in  the  Civil 
Code,  title  2,  chap.  1,  and  have  reference 
solely  to  business  or  commercial  corpora- 
tions. No  religious,  eleemosynary,  or  char- 
itable corporation  can  fall  within  its  pur- 
view. Stock,  stockholders,  capital,  surplus, 
officers,  directors,  the  doing  of  business — 
are  the  basic  elements  of  this  statute. 

The  properties  of  the  church  in  Cuba  and 
the  Philippines  at  the  time  of  the  ratifica- 
tion of  the  treaty  were  far  more  considera- 
ble than  those  in  Porto  Rico.  And  the  con- 
troversies or  questions  arising  as  to  those 
properties  have  been  quite  generally  adjust- 
ed in  both  Cuba  and  the  Philippines,  partly 
with,  and  partly  without,  recourse  to  the 
courts.  In  Cuba  a  commission  was  appoint- 
ed to  consider  the  whole  question,  and  its 
report  contains  much  interesting  and  perti- 
nent information.    It  begins  with  the  funda- 


tSec  27.  The   following  are  artificial  per- 

( 1 )  Corporations,  associations,  and  insti- 
tutions of  public  interest,  having  artificial 
personality  recognized  by  law. 

The  personality  of  such  bodies  shall  com- 
mence from  the  moment  of  their  establish- 
ment in  accordance  with  law. 

(2)  Private  associations,  whether  civil, 
commercial,  or  industrial,  to  which  the  law 
grants  legalpersonality. 

See.  29.  The  civil  status  of  corporations 
shall  be  governed  by  the  laws  which  create 
or  recognize  them;  that  of  associations  by 
their  by-laws;  and  that  of  institutions  by 
the  rules  of  their  establishment,  duly  ap- 
proved by  administrative  action,  when  such 
requisite  be  necessary. 

Sec  SO.  Artificial  persons  may  acquire 
and  possess  property  of  all  kinds  and  also 
contract  obligations  and  Institute  civil  and 
criminal  actions  in  accordance  with  the  laws 
and  regulation  of  their  establishment 

See.  06.  All  corporations  or  joint  stock 
companies,  organised  under  the  laws  of 
any  state,  or  of  the  United  States,  or  of  any 
foreign  government,  shall,  before  doing  busi- 
ness within  this  island,  file  in  the  office  of 
the  secretary  a  duly  authenticated  copy  of 
their  charters  or  articles  of  incorporation, 
and  also  a  statement  verified  by  the  oath 
of  the  president  and  secretary  of  said  cor- 
poration, and  attested  by  the  majority  of 
its  board  of  directors,  showing — 

(1)  The  name  of  such  corporation  and 
the  location  of  Its  principal  office  or  place  of 
business,  without  this  island;  and,  if  it  is 
to  have  any  place  of  business  or  principal 
office  within  this  island",  the  location  thereof. 

(2)  The  amount  of  its  capital  stock. 

(3)  The  amount  of  its  capital  stock  actu- 
ally paid  in,  in  money. 

(4)  The  amount  of  its  capital  stock  paid 
,  in  any  other  way,  and  in  what,  etc 
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mental  proposition  that:  "The  church,  as 
a  juridical  person,  has  held  And  holds  the 
right  to  inquire,  possess,  or  transfer  all 
kind!  of  properties.  The  ehureh  has  never 
been  denied  this  right  in  Spain;  rather,  on 
the  contrary,  in  all  the  provisions  covering 
these  matters  this  right  has  been  recognized 
in  the  church."  Sen.  Rep.  2977,  67th  Cong. 
84  Sees.  p.  12. 

On  this  admitted  basis  was  concluded  a 
satisfactory  adjustment  of  the  difficult  prob- 
lem incident  to  the  transfer  of  sovereignty 
from  a  rigime  of  union  of  ehureh  and  state 
to  the  American  system  of  complete  separa- 
tion 

Even  greater  difficulties  were  settled  in 
the  Philippine*,  and  the  American  govern- 
ment never  euggeated  that  the  church  was 
without  juristic  capacity  to  possess  or  pro- 
tect property  rights.  The  suggestion  that 
It  did  not  possess  a  license  from  the  local 
authorities  "to  do  business1'  was  never  put 

Whether  these  ecclesiastical  properties 
originally  came  from  the  state  or  any  sub- 
division thereof,  they  were  donated  to,  at 
once  became,  and  have  ever  since  remained, 
the  property  and  in  the  peaceful  possession 
of  the  Roman  Catholio  Church. 

In  the  Philippines,  the  supreme  court  of 
the  islands  has  recently  treated  these  ques- 
tions in  an  interesting  and  satisfactory 
8  opinion.  Barlin  v.  Ramirez,  7  Philippine, 
■  41.  The  *  suggestion,  made  there  as  here, 
that  the  ehnreh  was  not  a  legal  person,  en- 
titled to  maintain  its  property  rights  In  the 
courts,  the  supreme  court  answered  by  say- 
ing that  it  did  not  require  serious  consider* 
ation  whan  "made  with  reference  to  an  in- 
stitution which  antedates,  by  almost  a  thou- 
sand years,  any  other  personality   In  Eu- 

It  is  urged  that  the  complaint  does  not 
state  facta  sufficient  to  constitute  any  cause 
of  action,  and  that  it  admits  that  the  prop- 
arty  in  question  was  constructed  out  of 
funds  of  the  municipality  of  Ponce,  Porto 
Rico.  This  contention  has  been  sufficiently 
answered.  Counsel  for  appellee  rightly  says 
that— 

"Whether  the  property  originally  came 
from  the  Crown  or  the  local  government  is 
immaterial,  since  it  had  been  for  centuries 
recognized  as  the  property  of  the  church. 
Because  the  Spanish  Crown  or  one  of  its 
municipal  agencies  chose  to  donate  churches 
come  years  or  centuries  ago,  it  scarcely  fol- 
lows that  it  can  now  be  claimed  that  the 
gift  la  revocable,  and  that  the  municipality 
may  now  expropriate  the  ehnreh  and  con- 
vert the  property  to  any  purpose  it  may  de- 
sire." 

Ill  kta  statement  to  His  Holiness,  the 
Pope,  wlien  on  special  mission,  Mr.  Tart,  the 


then  governor  general   of   the   Philippine*, 
said,  in  referring  to  those  islands: 

"The  transfer  of  sovereignty  and  all  gov- 
ernmental property  rights  and  interests  from 
the  Crown  of  Spain  to  the  United  States  in 
the  Philippine  Islands,  contained  in  the 
treaty  of  Paris,  was  a  transfer  from  a  gov- 
ernment between  which  and  the  Church  of 
Rome  there  had  been  in  those  islands  the 
closest  association  in  property,  religion,  and 
politics,  to  a  government  which,  by  the  law 
of  its  being.  Is  absolutely  prevented  from 
having  such  associations  with  any  church. 
To  make  the  transfer  effectual,  and,  at  the 
same  time,  just,  it  is  obvious  that  the  proper 
line  of  division  must  be  drawn  between  what 
were  really  civil  property  interests  of  the 
Crown  of  Spain  and  what  were  religious 
trusts  of  the  Catholic  Church;  and  that  all 
union  of  civil  and  clerical  agencies  for  per- 
formance of  political  functions  must  end." 


United  States,  136  U.  S.  1,  63,  34  L.  ed. 
478,  41)4,  10  Sup.  Ct.  Rep.  792,  806,  Mr. 
Justice  Bradley  said : 

"By  the  Spanish  law,  whatever  was  given 
to  the  service  of  God  became  incapable'  of 
private  ownership,  being  held  by  the  clergy 
aa  guardians  or  trustees;  .  .  ,  when 
property  was  given  for  a  particular  object, 
aa  a  church,  a  hospital,  a  convent,  or  a  com- 
munity,  etc.,  and  the  object  failed,  the 
property  did  not  revert  to  the  donor,  or  his 
heirs,  but  devolved  to  the  Crown,  the  church, 
or  other  convent  or  community,''  etc 

All  the  public  funds  employed  in  church 
buildings  and  other  property  were  appropri- 
ated for  that  purpose  without  any  reserva- 
tion or  restriction  whatever,  being  approved 
according  to  law  by  the  representatives  of 
the  nation  in  the  Cortes,  or  by  those  of  the 
towns  in  the  common  councils.  Therefore 
the  application  of  funds  thus  appropriated 
and  voted  by  the  legitimate  mandataries  of 
the  nation  or  of  the  municipalities  consti- 
tuted, from  the  standpoint  of  law  and  jus- 
tice, a  perfect,  irrevocable  gift. 

Certain  objections  in  the  nature  of  mat- 
ters of  procedure  made  by  appellant  we  do 
not  think  we  need  consider.  They  may  be 
classified  as  follows: 

(1)  Misjoinder  of  causes  of  action;  (2) 
insufficiency  and  irregularity  of  form;  (3) 
bar  of  statute  of  limitations;  and  (4)  lack 
of  authority  to  bring  suit  in  name  of  the 
church. 

We  do  not  regard  either  of  these  aa  pos- 
sessing   sufficient    merit    to    require   diseus- 

We  accept  the  conclusions  of  appellee's 
counsel  as  thus  summarized: 

"Tint  The  legislative  assembly  of  Porto 
Rieo  had  the  power  to  era 
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cm  the  supreme  court  of  Ota  island  of  this 
■pedal  class  of  controversies.  Such  legisla- 
tion was  not  contrary  to  the  Constitution, 
and  was  In  conformity  with  the  power  con- 
ferred by  Congress  upon  the  legislative  as- 
sembly to  regulate  the  jurisdiction  of  the 
courts. 
-  "Second.  The  Roman  Catholie  Church  has 
JIbeen  recognized  as  possessing  legal  person- 
•  »Iity  by  the  treaty  of  Paris,  and  iupproper- 
ey  rights  solemnly  safeguarded.  In  so  doing 
the  treaty  has  merely  followed  the  recog- 
nized rule  of  international  law  which  would 
have  protected  the  property  of  the  church 
to  Porto  Rico  subsequent  to  the  cession. 
This  juristic  personality  and  the  church's 
ownership  of  property  had  been  recognized 
to  the  most  formal  way  by  the  concordat* 
between  Spain  and  the  papacy,  and  by  the 
Spanish  laws  from  the  beginning  of  settle- 
ments in  the  Indies.  Such  recognition  has 
Also  been  accorded  the  church  by  all  systems 
of  European  law  from  the  fourth  century 
of  tbe  Christian  era. 

"Third.  The  fact  that  the  municipality 
may  have  furnished  some  of  the  fund*  for 
building  or  repairing  the  churches  cannot 
affeet  the  title  of  the  Roman  Catholic 
Church,  to  whom  such  funds  were  thus  ir- 
revocably donated,  and  by  whom  these  tem- 
ples ware  erected  and  dedicated  to  religious 

Decree  affirmed. 


(tl»  U.  ft.  406> 

CONTINENTAL  PAPER  BAG  COMPANY, 


Patents  —  equivalents. 

1.  The    doctrine   of    equivalents    may    be 
invoked  for  other  than  pioneer  patents,  the 
range   of   equivalents   depending   upon  and 
varying  with  the  degree  of  Invention.* 
Certiorari  —  review  of  facta. 

S.  Concurrent  findings  of  tbe  courts  be- 
low that  the  Liddell  patent  Mo.  568,968, 
for  an  improvement  in  paper  bag  machines, 
which  combines  a  rotary  cylinder  with  a 
forming  plate  oscillating  about  its  rear 
edge  upon  the  surface  of  the  cylinder,  is 
■  broad  invention,  and  is  infringed  by  a 
machine  in  which  the  surface  of  the  cylin- 
der is  depressed  away  from  the  forming 
plate,  while  the  patent  adopts  the  device 
of  causing  the  pivot  or  axis  of  the  form- 
ing plate  to  yield  away  from  the  cylinder, 
will  not  be  disturbed  by  the  Federal  Su- 
preme Court  on  certiorari,  as  clearly  er- 


Injunctlon  —  Infringement  of  patent  - 


the  old  machines,  will  not  justify  a 

of   equity   In   withholding   injunctive    relief 
against  infringement. 


States  Circuit  Court  of  Appeals  for  the 
First  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
District  of  Maine  for  an  accounting  and  for 
an  injunction  to  a  suit  to  restrain  the  In- 
fringement of  a  patent    Affirmed. 

See  same  case  below,  80  C.  C.  A.  407,  ISO 
Fed.  741. 

Statement  by  Mr.  Justice  McKennmr  § 
'This  is  a  bill  in  equity  to  restrain  the  In-" 
fringement  of  letters  patent  No.  658,908, 
issued  to  William  Liddell  for  an  improve- 
ment in  paper  bag  machines,  for  making 
what  are  designated  to  the  trade  as  self- 
opening  square  bags.  The  claims  in  suit 
do  not  include  mechanism  for  making  a 
complete  bag,  but  only  mechanism  for  dis- 
tending one  end  of  a  tucked  or  bellows-fold- 
ed paper  tube  made  by  other  mechanism,  and 
folding  it  down  into  a  form  known  to  the 
art  as  the  "diamond  fold."  This  fold  Is 
flattened  and  pasted  by  other  mechanism  and 
forms  a  square  bottom  to  the  bag. 

The  bill  is  to  the  usual  form  and  alleges 
infringement  of  the  claims  by  the  Continen- 
tal Paper  Bag  Company,  hereafter  called  the 
Continental  Company,  and  prays  for  an  ac- 
counting and  an  injunction. 

The  answer  interposed  the  defense  of  non- 
jurisdiction  of  a  court  of  equity,  nonin- 
fringement of  the  Liddell  patent  by  de- 
fendant (Continental  Company),  and  want 
of  invention. 

The  allegation  of  tbe  answer  as  to  the 
jurisdiction  of  the  court  is  as  follows: 

"The  defendant  says,  on  information,  ad- 
vine,  and  belief,  that  a  court  of  equity  baa 
no  jurisdiction  to  grant  any  prayer  of  the 
bill  of  complaint,  even  if  the  said  Liddell 
patent,  No.  658,969,  were  valid,  and  even  if 
the  defendant's  paper  bag  machines  were  to 
be  held  to  infringe  that  patent;  because  the 
said  patent,  No.  658,969,  Is  a  mere  paper 
proposition  which  the  complainant  baa  nev- 
put  into  effect  or  use,  and  because  it  is 
contrary  to  equity  to  suppress  a  useful  and 
established  business,  like  that  which  tbe  de- 
fendant is  prosecuting  with  its  paper  bag 
machines,  at  the  request  of  a  complainant^ 
which  simply  owns  one  paper  bag  machine  3 
patent  that  has  never  been  employed  by  •that' 
complainant  to  any  way  to  any  paper  bag 
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machinery,  and  because  tas  complainant  in 
this  case  has  a  plain,  adequate,  and  complete 
remedy  at  law  for  any  infringement  which 
may  have  been  done  upon  Liddell  letter* 
patent,  No.  608,669." 

The  circuit  court  adjudged  the  patent 
valid  a*  to  the  first,  second,  and  seventh 
claim*  thereof;  that  the  Eastern  Paper  Bag 
Company  was  the  owner  of  the  letters  pat- 
ent; that  Liddell  waa  the  original  and  Bret 
inventor  of  the  improvements  described  in 
the  claim*;  and  that  the  Continental  Com- 
pany had  infringed  the  same.  It  waa  also 
adjudged  that  the  Eastern  Company  re- 
cover of  the  Continental  Company  the  profit 
the  latter  had  made  or  received  by  the  In- 
fringement. An  aooount  was  ordered  and  a 
perpetual  injunction  decreed.  142  Fed.  479. 
The  decree  waa  affirmed  by  the  circuit  court 
of  appeals.  BO  C.  C.  A.  407,  ISO  Fed.  741. 
This  certiorari  waa  then  granted. 

Mr.  Albert  H.  Walker  for  petitioner. 
Messrs.  Francis  T.  Chambers,  Stunnel 
PL.    Betta,    James  J.    Cosgrove,  and    Betts, 

—  Sheffield,  *  Betts  for  respondent. 

•    *  Mr.  Justice  MfiKl""1*  delivered  the  opin- 
ion of  the  court t 

The  defense  of  want  of  invention  in  the 
Liddell  machine  is  not  urged  here,  because 
it  Is  said  that  the  decision  of  that  question 
depends  upon  mechanical  comparisons,  too 
numerous  and  complicated  to  be  convenient- 
ly made  by  a  bench  of  judges,  and  because, 
though  the  Liddell  patent  approaches  closely 
the  prior  art,  it  "perhaps  covers  a  margin  of 
differentiation  sufficient,  though  barely  suf- 
ficient, to  constitute  invention." 

The  two  questions,  therefore,  which  re- 
main for  decision,  are  the  jurisdiction  of  the 
eourt  and  the  question  of  Infringement. 
We  will  consider  the  latter  question  first. 
It  does  not  depend,  counsel  for  the  Conti- 
nental Company  says,  "upon  any  Issue  of 
fact,  but  does  depend,  as  questions  of  in- 
fringement" sometimes  do,  upon  a  "point  of 
law."  This  point  of  law.  It  is  further  said, 
has  been  formulated  in  a  decision  of  this 
court  as  follows:  "Where  the  patent  does 
not  embody  a  primary  invention,  but  only 
^u  improvement  on  the  prior  art,  and  de- 
j  fondant's  machines  can  be  differentiated, 
■  the  charge  of  infringement  is*not  sustained.'' 
Counsel  for  respondent  do  not  contend  that 
the  Liddell  invention  is  primary  within  the 
definition  given  of  that  term  by  petitioner. 
Their  concession  is  that  it  Is  "not  basis,  in 
the  sense  of  covering  the  first  machine  ever 
produced  to  make  self-opening  square  bags 
by  machinery."  They  do  contend,  however, 
that  It  Is  one  of  high  rank,  and.  If  It  be 
given  a  "fair  construction  and  scope,  no  mat- 
tar  whether  wa  call  it  basic,    prwaery,  or 


broad,  or  even  merely  entitled  to  be  eon- 
atrued  as  covering  obvious  mechanical  equiv- 
alents, the  question  of  infringement  of  the 
claims  in  suit  by  petitioner's  machine  be- 
comes mechanically,  and  from  a  patent-law 
standpoint,  a  simple  one,  in  spits  of  slight 
difference*  of  operation,  and  of  reversal  of 
some  of  the  moving  parts."  The  lower 
courts  did  not  designate  the  Invention  as 
either  primary  or  secondary.  They  did, 
however,  as  we  shall  presently  see,  decide 
that  it  waa  one  of  high  rank  and  entitled  to 
a  broad  range  of  equivalents.  It  becomes 
necessary,  therefore,  to  consider  the  point 
of  law  upon  which  petitioner  contends  the 
question  of  infringement  depends. 

The  citation  is  from  Cimiotti  Unhairing 
Co.  r.  American  Fur  Baf.  Co.  198  U.  8. 
309,  n  L.  ed.  1100,  26  Sup.  Ct  Rep.  697, 
and  Kokomo  Fence  Maoh.  Co.  r.  Kitselman, 
180  U.  S.  8,  47  L.  ed.  88S,  23  Sap.  Ct  Hep. 
S21,  was  adduced  to  sustain  the  proposition. 
But  the  whole  opinion  must  be  considered, 
and  It  will  be  seen  from  Qui  language  which 
we  shall  presently  quote  that  it  waa  not  in- 
tended to  say  that  the  doctrine  of  equiva- 
lents applied  only  to  primary  patents. 

We  do  not  think  it  is  necessary  to  follow 
counsel  for  petitioner  in  his  review  of  other 
eases  which,  he  urges,  sustain  his  conten- 
tion. The  right  view  Is  expressed  In  Miller 
v.  Eagle  Mfg.  Co.  1S1  U.  S.  180,  207,  38  L. 
ed.  121,  130,  14  Sup.  Ct  Rep.  310,  as  fol- 
lows: "The  range  of  equivalents  depends 
upon  the  extent  and  nature  of  the  invention. 
If  the  invention  is  broad  or  primary  in  its 
character,  the  range  of  equivalents  will  be 
correspondingly  broad,  under  the  liberal  con- 
struction which  the  court*  give  to  such  in- 
ventions." And  this  was  what  was  decided^ 
in  Kokomo  Fenoe  Maoh.  Co.  v.  Kitselman,  J 
Cimiotti  Unhairing  Co.  v. 'American  Fur* 
Ref.  Co.  and  Computing  Scale  Co.  v.  Auto- 
matic Scale  Co.  204  U.  S.  609,  81  L.  ed. 
04S,  27  Sup.  Ct  Bap.  307.  It  la  from  too 
second  of  those  cases,  as  we  have  seen,  that 
the  citation  is  made  which  petitioner  con- 
tends the  point  of  law  upon  which  infringe- 
ment depends  is  formulated;  but  it  was  said 
in  that  ease:  "It  Is  well  settled  that  a 
greater  degree  of  liberality  and  a  wider 
range  of  equivalents  are  permitted  where 
the  patent  is  of  a  pioneer  character  than 
when  the  invention  is  simply  an  improve- 
ment, maybe  the  last  and  successful  step, 
in  the  art  theretofore  partially  developed  by 
other  inventors  in  the  same  field." 

It  Is  manifest,  therefore,  that  it  was  not 
meant  to  decide  that  only  pioneer  patents 
are  entitled  to  invoke  the  doctrine  of  equiv- 
alents, but  that  it  wa*  decided  that  the 
rang*  of  equivalents  depends  upon  and  va- 


93  TJ.  ft.  *2fl,  23  L.  ed.  494; 
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Hoyt  t.  Horn*,  148  U.  B.  802,  X  L.  ad.  718, 
U  Snp.  Ot  Bap.  828;  Dewing  t.  Winona 
Hamatar  Works,  185  V.  8.  E8B,  3B  L.  ed. 

188,  IB  Sap.  Ct  Rep.  118;  Walker,  Patents, 
I  888;  Robinson,  Patents,  |  288. 

We  start,  than,  with  the  proposition  that 
the  Eastern  Company  may  invoke  for  the 
Liddell  patent  the  doctrine  of  equivalent*; 
bat,  without  deciding  now  how  broadly,  we 
proceed  to  the  consideration  of  the  question 
of  infringement  Invention  i*  conceded  to 
the  Liddell  machine,  as  we  have  seen,  by 
the  Continental  Company.  The  concession, 
however,  U  qualified  by  the  assertion  that 
It  oover*  only  a  "margin  of  differentiation" 
from  the  prior  art.  The  circuit  court  and 
the  circuit  court  of  appeals  had  a  higher  es- 
timate of  it  The  circuit  court  said  that 
the  nature  of  ita  invention  waa  "clear 
.  .  .  [waa]  disconnected  from  what  pre- 
cede* it  by  such  a  hiatus  that,  if  the  claims 
are  as  extensive  as  the  invention,  there  is  no 
difficulty  so  far  as  concerns  the  application 
to  the  case  of  the  rules  with  reference  to 
equivalents."  And  answering  the  conten- 
tion that  it  waa  the  twentieth  in  the  line 
of  patents  in  its  branch  of  the  arts,  and 
cthat  it  should  be  limited  to  the  details  de- 
J  scribed  in  ita  specifications,  it  was  said  that 
*  there  was  "such**  hiatus  between  them  and 
what  appears  on  the  face  of  the  Liddell 
patent  that  they  have  no  effect  either  In 
narrowing  or  broadening  the  alleged  Liddell 
invention."  The  circuit  court  of  appeals  af- 
firmed the  decree  of  the  circuit  court.  It 
was  less  circumstantial  than  the  circuit 
court  in  describing  the  invention.  It  said, 
however,  after  stating  the  claims,  that  their 
breadth  "would  imperil  the  patent,  were  the 
real  invention  leas  broad;  but  the  defend- 
ant [the  Continental  Company]  has  not 
pointed  out,  and  we  have  been  unable  to 
find,  any  operative  combination  of  a  rotary 
cylinder  and  a  forming  plate  oscillating 
thereon  earlier  than  the  patent  in  suit 
therefore,  the  patent  is  valid,  it  has  a  wide 
scope,  and  the  mechanical  arrangement  used 
by  the  defendant  is  fairly  within  its  terms." 
The  lower  courts,  therefore,  found  that  the 
invention  was  a  broad  one,  and  that  the 
machine  used  by  the  Continental  Company 
was  an  infringement.  And  these  were  ques- 
tions of  fact  upon  which,  both  of  the  courts 
concurring,  their  findings  will  not  be  dis- 
turbed, unless  clearly  wrong.  Dealions  v. 
La  Compagnie  Genfrale  Transatlantique, 
210  TJ.  S.  96,  52  L.  ed.  — ,  28  Sup.  Ct  Rep. 
644.  To  decide  the  question  of  invention 
an  examination  of  the  prior  art  waa 
iseary,  and  a  consideration  of  what  step 
In  advance  of  that  art,  If  any,  the  Liddell 
patent  waa.  To  decide  the  question  of  ln- 
eomparlson  of  the  Liddell 
•  with  the  machine  used  by  the  Con- 


tinental Company  waa  necessary  and  a  de- 
termination of  their  similarity  or  difference. 
What  was  involved  fat  these  Inquiries  of 
fact  and  the  eonehtsion*  from  them  ia  indi- 
cated by  a  record  of  many  hundred  pages  of 
expert  testimony  and  exhibit*. 

We  shall  proceed,  then,  to  consider  upon 
what  grounds  the  circuit  court  and  circuit 
court  of  appeals  proceeded,  and  their  suf- 
ficiency to  sustain  tbe  judgmenta  rendered 
within  the  rule  announced. 

The  bill  alleges  the  infringement  of  claim* 
1,  2,  and  7.  The  courts  below  selected  claim 
I  for  consideration,  as  determinative  of  the 
questions  arising,  as  well  on  the  other  taw 
claims  as  on  it  In  this,  counsel  for  that 
Continental  Company 'acquiesced.  Claim  I 
is  as  follows;  "In  a  paper  bag  machine,  the 
combination  of  a  rotating  cylinder  provided 
with  one  or  more  pairs  of  side-folding  fin- 
gers adapted  to  be  moved  toward  or  front 
each  other,  a  forming  plate  also  provided 
with  side-forming  fingers  adapted  to  be 
moved  toward  or  from  each  other,  means 
for  operating  said  fingers  at  definite  times 
during  the  formative  action  upon  the  beg 
tube,  operating  means  for  the  forming  plat* 
adapted  to  cause  the  said  plate  to  oscillate 
about  its  rear  edge  upon  the  surface  of  the 
cylinder  during  the  rotary  movement  of  sals} 
cylinder,  the  whole  operating  for  the  pur- 
pose of  opening  and  forming  the  bottom  of 
tbe  bag  tube,  and  means  to  move  the  has; 
tube  with  the  cylinder.^ 

"The  pith  of  .  .  .  [the]  invention* 
tbe  circuit  court  said,  "is  the  combination- 
of  a  rotating  cylinder  with  means  for  oper- 
ating the  forming  plate  In  connection  there- 
with, limited,  however,  to  means  which  cause 
the  plate  to  oscillate  about  its  rear  edge.* 
The  court  expressed  the  opinion  that  the 
invention  extended  to  every  means  by  which- 


t2.  In  a  paper  bag  machine,  the  combina- 
tion of  the  rotating  cylinder  provided  with, 
one  or  more  pairs  of  side-folding  finger* 
adapted  to  be  moved  toward  or  from  each 
other,  a  forming  plate  also  provided  with 
side-forming  fingers  adapted  to  be  moved  to- 
ward or  from  each  other,  means  for  operat- 
ing said  fingers  at  definite  times  during  the 
formative  action  upon  the  bag  tube,  operat- 
ing means  for  the  forming  plate  adapted  to 
cause  the  said  plate  to  oscillate  about  ita 
rear  edge  upon  the  surface  of  the  cylinder 
during  the  rotary  movement  of  said  cylinder 
for  the  purpose  of  opening  and  forming  the 
bottom  of  the  bag  tube,  a  finger  moving 
with  the  forming  plate  for  receiving  the  up- 
per sheet  of  the  tube  and  lifting  it  during 
the  formative  action,  power  devices  for  re- 
turning the  forming  plate  to  ita  original 
position  to  receive  a  new  bag  tube,  and 
mean*  to  move  the  bag  tube  with  the  sylln- 
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*  that  result  could  be*  attained,  tnd  rejected 
the  contention  of  the  Continental  Company, 
that  the  invention  m  do  broader  than  the 
details  described  in  the  specification.  The 
court  said  that  It  ma  unable  to  sea  upon 
what,  the  proposition  could  be  baaed.  And 
farther  said  that  there  was  nothing  in  the 
prior  art  which  either  broadened  or  nar- 
rowed the  Liddell  invention.  "If  any  of 
.  .  .  [the  nineteen  patents  which  had  been 
put  in  evidence]"  the  court  added,  "pointed 
out  any  form  of  combining  the  forming 
plate  with  a  rotating  cylinder,  they  would, 
of  course,  narrow  what  liddell  could  claim ; 
but  they  have  nothing  of  that  kind."  And, 
speaking  of  the  claims  and  their  limitation 
by  the  description,  it  was  said:  "Nothing 
in  the  manner  In  which  the  claims  are  ex- 
pressed adopts  as  an  element  the  detailed 
description  contained  in  the  specification. 
60  far  as  the  details  of  that  description  are 
concerned,  they  come  within  the  ordinary 
rule  of  the  preferable  method." 

We  think  it  is  clear  that  the  court  con- 
sidered that  Liddell  sought  to  comply  with 
I  4388  of  the  Revised  Statutes  (U.  S.  Comp. 
Btat.  1901,  p.  3383 1. 1  In  other  words,  he 
■led  a  description  of  his  Invention,  explained 


provided  with  one  or  more  pairs  of  folding 
angers  adapted  to  be  moved  toward  or  from 
each  other,  a  forming  plate  also  provided 
'With  forming  fingers  adapted  to  be  moved 
toward  or  from  each  other,  means  for  oper- 
ating said  fingers  at  definite  times  during 
the  formative  action  upon  the  bag  tube,  op- 
erating means  for  the  forming  plate  adapted 
to  cause  the  said  plats  to  oscillate  about  its 
rear  edge  upon  the  surface  of  the  cylinder 
during  the  rotary  movements  of  said  cyl- 
inder for  the  purpose  of  opening  and  form- 
ing the  bottom  of  the  bag  tube,  and  con- 
necting mechanism  for  timing  the  move- 
ments of  the  rotating  cylinder  and  the  form- 
ing plate. 

tSee.  4888.  Before  any  Inventor  or  dis- 
coverer shall  receive  a  patent  for  his  inven- 
tion or  discovery,  he  shall  make  application 
therefor,  in  writing,  to  the  Commissioner  of 
Patents,  and  shall  lie  in  the  Patent  Office  a 
written  description  of  the  same,  and  of  the 
manner  and  process  of  making,  constructing, 
compounding,  and  using  It,  in  such  full, 
dear,  concise,  and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to 
which  it  appertains,  or  with  which  it  is 
most  nearly  connected,  to  make,  construct, 
compound,  and  use  the  same;  and,  in  case 
of  a  machine,  he  shall  explain  the  principle 
thereof,  and  the  best  mode  in  which  he  has 
contemplated  applying  that  principle,  so  as 
to  distinguish  it  from  other  inventions;  and 
he  shall  particularly  point  out  and  dis- 
tinctly claim  the  part,  Improvement,  or  com- 
bination which  he  claims  as  his  invention  or 
discovery.  The  specification  and  claim  shall 
be  signed  by  the  inventor  and  attested  by 


Its  principle,  and  the  beat  mode  in  which 
he  "contemplated  applying  that  principle" 
and  did  not  intend  to  give  up  all  other 
modes  of  application.  An  inventor  must 
describe  what  he  conceives  to  be  the  best 
mode,  but  he  is  not  confined  to  that. 
If  this  were  not  so  most  patents  would 
be  of  little  worth.  "The  principle  oftt 
the  invention  la  a  unit,  and  Invariable;  thej 
"modes  of  its  embodiment  In  the  concrete  In-* 
vention  may  be  numerous  and  In  appearance 
very  different  from  each  other."  2  Robin- 
son, Patents,  |  48G.  The  Invention,  of 
course,  must  be  described  and  the  mode  of 
putting  it  to  practical  use,  but  the  claims 
measure  the  Invention.  They  may  be  ex- 
plained and  illustrated  by  the  description. 
They  cannot  be  enlarged  by  it.  Yale  Lock 
Co.  v.  Greenleaf,  117  U.  S.  654,  29  L.  ed. 
952,  0  Sup.  Ct  Rep.  846.  Snow  v.  Lake 
Shore  A  M.  S.  R,  Co.  121  U.  S.  617,  SO  L. 
ed.  1004,  7  Sup.  Ct  Rep;  1343,  is  a  case 
where  a  claim  was  limited  by  a  description 
of  the  device,  with  reference  to  drawings. 
The  court,  in  rejecting  the  contention  that 
the  description  of  the  particular  device  was 
to  be  taken  as  a  mere  recommendation  of 
the  patentee  of  the  manner  in  which  ha  con- 
templated to  arrange  the  parts  of  his  ma- 
chine, said  there  was  nothing  in  the  context 
to  indicate  that  the  patentee  contemplated 
any  alterative  for  the  arrangement  of  the 
parte  of  the  device.  Therein  the  descrip- 
tion Is  distinguished  from  the  description 
in  the  Liddell  patent  Liddell  was  ex- 
plicit In  the  declaration  that  there  might 
be  alternatives  for  the  device  described  and 
illustrated  by  him.  Es  was  explicit  In  say- 
ing that,  in  place  of  the  device  for  control- 
ling the  movement  of  the  forming  plate  rel- 
atively to  the  cylinder,  that  the  plate  might 
"be  moved  or  operated  by  any  other  suita- 
ble means. 

This  court  said  In  CimiottJ  Unhairing  Co, 
v.  American  Fur  Ref.  Co.  supra:  "In  mak- 
ing his  claim  the  Inventor  is  at  liberty  to 
choose  his  own  form  of  expression;  and 
while  the  courts  may  construe  the  same  in 
view  of  the  specifications  and  the  state  of 
the  art,  they  may  not  add  to  or  detract  from 
the  claim."  See  also  Howe  Idach.  Co.  v. 
National  Needle  Co.  134  U.  S.  388,  394,  S3 
L.  ed.  963,  967,  10  Sup.  Ct  Rep.  670. 

The  discussion  thus  far  brings  us  to  two 
propositions:  That  infringement  is  not 
averted  merely  because  the  machine  alleged 
to  infringe  may  be  differentiated  from  the 
patented  machine,  even  though  the  inven- 
tion embodied  in  the  latter  be  not  primary; 
and,  second,  that  the  description,  does  noto 
necessarily  limit  the  claims.  It  is  probably^} 
not  contended 'abstractly  by  the  Continen-* 

Company  that  the  description  necessa- 
rily limits  the  claims,  but  only  In  the  case 
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it  bar,  as  following  from  the  first  prop- 
osition; that  is,  as  resulting1  from  the  al- 
leged narrow  character  of  the  Liddell  in- 
tention. A  few  words  more  may  ba  neces- 
sary to  develop  fully  the  eontention.  Coun- 
sel separates  the  claims  of  the  Liddell  ma- 
chine Into  division!,  and  tars  that  the 
fourth  division  of  the  claimed  mechanism 
in  each  of  the  three  claims  alleged  to  be  in- 
fringed Is  in  exactly  the  lame  words,  which 
words  are:  "  'Operating  means  for  the 
forming  plate,  adapted  to  cause  the  said 
plate  to  oscillate  about  Its  rear  edge  upon 
the  surface  of  the  cylinder  during  the  rotary 
movement  of  ssld  cylinder.1  "  And  it  is  ar- 
gued that  neither  claim  designates  "operat- 
ing means,"  either  by  namea  or  by  reference 
letters  or  numerals,  and  recourse  must 
therefore  be  had  to  the  descriptive  part  of 
the  specification  to  ascertain  what  "operat- 
ing means'*  are  meant,  and  then  construe 
the  claim  as  calling  for  those  "operating 
mesne"  or  their  equivalents.  The  other 
way,  it  is  said,  is  to  ignore  the  descriptive 
part  of  the  specification  "and  to  construe 
the  claim  aa  being  satisfied  by  any  'operat- 
ing means'  which  can  perform  the  particular 
function  designated  In  the  claim."  Under 
the  second  method,  it  la  insisted,  identity 
of  function  constitute*  infringement.  Un- 
der the  first  method  identity  of  function 
must  be  accompanied  by  substantial  iden- 
tify of  character  and  substantial  identity 
of  mode  of  operation  in  order  to  constitute 
that  result  The  second  method  was  adopt- 
ed, it  is  urged,  by  the  circuit  court,  and  led 
It  into  the  error  of  deciding  that  " 'Lid- 
dell's  alleged  Invention  covered  every  meth- 
od of  combining  the  rotating  cylinder  with 
the  forming  plate  by  causing  tbe  plate  to 
oscillate  about  its  rear  edge  on  the  surface 
of  the  cylinder,  and  the  claims  are  as  broad 
as  the  invention.' " 

It  may  be  well  before  considering  these 
contentions  to  refer  again  to  the  view  which 
the  circuit  court  and  the  circuit  court  e>f 
appeals  had  of  Liddell's  patent.  The  cir- 
cuit court  said  that  the  "pith"  of  the  in- 
vention "is  the  combination  of  a  rotating 
(■cylinder  with  means  for  operating  the  fonn- 
•  ing  plato'tn  connection  therewith,  limited, 
however,  to  means  which  cause  the  plate  to 
oscillate  about  its  rear  edge  on  the  surface 
thereof,"  and  distinguished  the  invention 
from  the  prior  art,  as  follows:  "Aside 
from  the  cylinder  snd  the  forming  plate 
oscillating  about  its  rear  edge,  everything  in 
these  claims  [the  claims  of  the  patent]  is 
necessarily  old  in  the  arts."  It  was  this 
peculiar  feature  of  novelty,  it  was  said, 
which  clearly  distinguished  It  from  all  that 
went  before  it.  This  conclusion  was  in  effect 
affirmed  by  the  circuit  court  of  appeals.  The 
latter  court  said  that  tbe  folding  of  the  bot- 


toms of  8.  O.  S.  paper  bags  had  been  ac- 
complished in  the  prior  art  "both  by  *> 
folding  plate  reciprocating  upon  a  plane, 
and  by  the  operation  of  fingers  upon  a  cyl- 
inder. The  folding  plate  and  the  cylinder 
had  never  been  combined.  Hie  complainant 
urges  with  much  probability  that  the  reason 
why  they  had  not  been  combined  lay  in  the 
difficulty  of  operating  a  pivoted  folding  form 
upon  the  surface  of  a  cylinder.  Two  circles 
external  to  each  can  be  in  contact  at  but  one 
point,  while,  in  order  that  the  folding  plats 
may  operate,  its  end,  as  it  moves  upon  a 
pivot,  must  remain  for  some  distance  in 
contact  with  the  surface  of  the  revolving 
cylinder.  The  problem  may  be  solved  by 
causing  the  pivot  or  axis  of  the  folding 
plate  to  yield  away  from  the  cylinder,  or  by 
causing  the  surface  of  the  cylinder  to  be 
depressed  away  from  the  folding  plate.  The 
patent  in  suit  adopts  the  first  device,  the 
defendant's  machine  the  second,  and  the 
crucial  question  before  the  court  is  this: 
Under  all  the  circumstances  of  the  case, 
is  the  second  method,  as  compared  with  the 
first,  within  the  doctrine  of  equivalents!" 

The  court,  as  we  have  seen,  concluded, 
from  the  character  of  the  Liddell  patent, 
that  "the  second  method,"  that  is,  the  meth- 
od of  the  Continental  Company's  machine, 
was  "within  the  doctrine  of  equivalents." 

Counsel,  however,  contends  that  the  cir- 
cuit court,  in  its  decision,  virtually  gave 
Liddell  •  patent  for  a  function  by  holding 
that  he  was  entitled  to  every  means  to  cause 
the  forming  plate  to  oscillate  about  its  rear, 
edge.  J 

*  The  distinction  between  a  practically  op-* 
erative  mechanism  and  it  function  is  sail 
to  be  difficult  to  define.  Robinson,  Patents, 
H  144  et  seq.  It  becomes  more  difficult 
when  a  definition  is  attempted  of  a  func- 
tion of  an  element  of  a  combination  which 
is  the  means  by  which  other  elements  are 
connected  and  by  which  they  eoact  and  make 
complete  and  efficient  the  Invention.  Bui 
abstractions  need  not  engage  us.  The  claim 
is  not  for  a  function,  but  for  mechanical 
means  to  bring  into  working  relation  the 
folding  plate  and  the  cylinder.  This  rela- 
tion is  the  very  essence  of  the  invention, 
and  marks  the  advance  upon  the  prior  art 
It  is  the  thing  that  never  had  been  done  be- 
fore, and  both  the  lower  courts  found  that 
tbe  machines  of  the  Continental  Company 
were  infringements  of  it  It  Is  not  possible 
to  say  that  the  findings  of  those  courts  oa 
that  fact  or  on  the  fact  of  invention  wers 
clearly  wrong,  notwithstanding  the  great 
ability  of  the  argument  submitted  against 

2.  The  nest  eontention  of  tie  petitionee 
is  that  a  court  sf  equity  has  no  Jurisdiction 
to    restrain    the    "infringement    of    letter* 
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patent  the  invention  covered  by  which  bss 
long  and  always  and  Bnrsmwsbly  been  held 
In  nonuse  .  .  .  instead  of  being  made 
beneficial  to  too  art  to  which  it  belongs."  It 
will  be  ohMrred  that  It  U  not  urged  Out 
nonuaa  merely  of  the  patent  take*  jurisdic- 
tion from  equity,  bat  an  unreasonable  non- 
dm.  And  eotiDael  concedes  Indulgence  to  a- 
nnnuae  which  la  "nonehargeable  to  the  own- 
er of  the  patent," — aa  lack  of  means,  or 
lack  of  ability  or  opportunity  to  Induce 
others  to  pat  the  patent  to  use.  In  other 
words,  a  question  Is  prawn  ted,  not  of  the 
construction  af  the  law  simply,  but  of  the 
aonduct  of  the  patentee  aa  contravening  the 
supposed  public  polity  of  the  law. 

The  foundation  of  the  argument  of  the 
petitioner  is,  aa  we  hare  intimated,  the 
policy  of  the  patent  lawa  executing  the  pur- 
pose of  the  Constitution  of  the  United 
States  to  promote  the  progress  of  science  and 
useful  arte  by  securing  for  limited  times  to 
5  inventors  the  exclusive  right  to  their  re- 
7  specttardiBcoveriee.  Art  1,  f  8.  And  it  1* 
urged  that  the  nonuse  of  an  invention  for 
seventeen  years  (of  course,  the  whole  term 
ef  the  patent  may  bo  selected  to  teat  the 
argument)  le  not  to  promote  the  progress 
of  the  useful  arts,  and  the  contention  is  that 
equity  should  not  give  it*  aid  to  defeat  the 
policy  of  the  statute,  bnt  remit  the  derelict 
patentee  to  his  legal  remedy.  The  penalty 
does  not  seem  to  fit  the  case.  It  is  conceded 
that  the  patent  is  not  defeated;  only  that 
a  particular  remedy  la  taken  away.  It  Is 
conceded  that  the  remedy  at  law  remains. 
It  la  conceded,  therefore,  that  a  right  has 
been  conferred,  but  it  la  said  that  it  may  be 
infringed,  though  the  policy  of  the  law  Is 
violated.  The  petitioner,  further  to  sustain 
Its  side  of  the  question,  refers  to  the  pro- 
vision in  I  4921  (U.  S.  Comp.  Stat.  1901, 
p.  339S),  giving  power  to  the  courts  to 
grant  Injunctions.  The  provision  Is:  The 
several  courts  vested  with  jurisdiction  of 
eases  arising  under  the  patent  law  shall 
have  power  to  grant  Injunctions  according 
to  the  course  and  principles  of  courts  of 
equity,  to  prevent  the  violation  of  any  right 
secured  by  patent,  ..."  and  the  pe- 
titioner cites  Boot  v.  Lake  Shore  ft  M.  S.  R. 
Co.  105  U.  S.  18B,  218,  26  L.  ed.  875,  084, 
for  the  contention  that  toe  statute  does  not 
confer  power  to  grant  the  injunction,  ex- 
cept as  incidental  to  some  other  equity. 

It  may  be  well,  however,  before  consider- 
ing what  remedies  a  patentee  Is  entitled  to, 
to  consider  what  rights  are  conferred  upon 
Mm.  The  source  of  the  rights  is,  of  course, 
the  law,  and  we  are  admonished  at  the  out- 
set that  we  must  look  for  the  policy  of  a 
statute,  not  in  matter*  outside  of  it, — not 
to  circumstances  of  expediency  and  to  sup- 
posed purposes  not  expressed  by  the  words. 
as  S.  C— 48. 


The  patent  law  Is  the  execution  of  Si  policy 
having  its  first  expression  fat  the  Constitu- 
tion, and  it  may  be  supposed  that  all  that 
was  deemed  necessary  to  accomplish  snd 
safeguard  It  must  have  been  studied  snd 
provided  for.  It  la  worthy  of  note  that  all 
that  has  been  deemed  necessary  for  that 
purpose,  through  the  experience  of  year*, 
has  been  to  provide  for  an  exclusive  right  to 
Inventors  to  make,  use,  and  vend  their  in- 
ventions. In  other  words,  the  language  of, 
complete  monopoly  has  been  employed;  sndQ 
though  at  Srst*snly  a  remedy  at  law  was* 
given  for  a  violation  of  the  right,  a  remedy 
In  equity  was  given  ss  early  as  1819.  There 
has  been  no  qualification,  however,  of  the 
right,  except  as  hereinafter  stated.  An  ex- 
ception which,  we  may  now  say,  shows  the 
extent  of  the  right, — a  right  so  explicitly 
given  and  so  complete  that  It  would  seem  to 
need  no  further  explanation  than  the  word 
of  the  statute.  It  has,  however,  received 
explanation  in  a  number  of  cases  which 
bring  out  clearly  the  services  rendered  by 
an  Inventor  to  the  arts  and  sciences  and  to 
the  public  Those  cases  declare  that  he  re- 
ceives nothing  from  the  law  that  he  did  not 
have  before,  and  that  the  only  effect  of  the 
patent  is  to  restrain  other*  from  manufac- 
turing and  using  that  which  he  has  Invent- 
ed. United  States  v.  American  Bell  Teleph. 
Co.  167  U.  8.  2«,  42  L.  ed.  157,  17  Bup.  Ct 
Rep.  809.  And  it  was  further  said  In  that 
case  that  the  inventor  could  have  kept  his 
discovery  to  himself;  but,  to  Indues  s  dis- 
closure of  it,  Congress  has,  by  It*  legisla- 
tion, made  in  pursuance  of  the  Constitution, 
guaranteed  to  him  an  exclusive  right  to  It 
for  a  limited  time,  and  the  purpose  of  the 
patent  is  to  protect  him  In  this  monopoly,— 
not  to  give  him  a  use  which  he  did  not  have 
before,  "bnt  only  to  separate  to  him  an  ex- 
clusive use."  And  it  was  pointed  out  that 
the  monopoly  which  he  receives*!*  only  for  a 
few  years.  The  court  further  said:  "Coun- 
sel seem  to  argue  that  one  who  has  made  an 
invention  and  thereupon  applies  for  a  pat- 
ent therefor  occupies,  as  it  were,  the  posi- 
tion of  a  quasi  trustee  for  the  public;  that 
he  1*  under  a  sort  of  moral  obligation  to  see 
that  the  public  acquires  the  right  to  the 
free  use  of  that  invention  aa  soon  aa  Is 
conveniently  possible.  We  dissent  entirely 
from  the  thought  thus  urged.  The  Inventor 
is  one  who  has  discovered  something  of 
value.  It  Is  his  absolute  property.  He  may 
withhold  the  knowledge  of  it  from  the  pub- 
lic, and  he  may  insist  upon  all  the  advan- 
tages and  benefits  which  the  statute  prom- 
ises to  him  who  discloses  to  the  public  Us 
invention." 

And  the  same  relative  rights  of  the  pat- 
entee and  the  public  were  expressed  In  prior 
cases,   snd   we   cdte   them  because   there  Is 
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m  Oa  at*  repetition  *f  tw 
*  thongbVby  Mm  •»-  It  shows  tat, 
this  court  has  had  oMasioa  to 
■peak,  »  hi*  decided  tint  en  inventor  re- 
ceives from  a  patent  the  right  to  exclude 
other*  from  Its  use  for  the  time  prescribed 
to  the  statute.  "And,  for  hi*  exclusive  en- 
joyment of  It  during  Oat  time,  the  public 
faith  is  pledged."  Chief  Justice  Marshall 
in  Grant  *.  Raymend,  6  Pet  2«,  MS,  8  L. 
ed.  384,  386. 

And,  in  Bloomer  t.  MuQuewan,  14  How. 
531),  14  L.  ed.  532,  Chief  Justice  Taney 
Mid:  "The  franchise  which  the  patent 
grants  oonsiBta  altogether  in  the  right  to 
exclude  everyone  from  making,  using,  or 
Tending  the  thing  patented  without  the  per- 
mission of  the  patentee.  Tills  la  all  that 
he  obtains  by  the  patent." 

In  Patterson  t.  Kentucky,  fl  U.  B.  601, 

24  L.  ed.  1115,  it  waa  said  that  an  invent- 
or's own  right  to  the  use  waa  not  enlarged 
or  affected  by  a  patent.  See  also  Wilson  v. 
Rousseau,  4  How.  640,  674,  11  L.  ed.  1141, 
1163;  Seymour  v.  Osborne,  11  Wall.  CIS, 
533,  20  L.  ed.  33;  Cammeyer  ?.  Newton,  94 
U.  B.  228,  M  L.  ed.  72 ;  Densmorc  v.  Scofield, 
103  U.  &  875,  16  L.  ed.  214. 

It  may  be  said  that  these  ease*  deal  only 
with  the  right  of  a  patentee,  and  not  with 
the  remedy,  whether  at  law  or  equity,  that 
be  may,  at  any  time,  or  fn  all  his  situa- 
tions, be  entitled  to.  And  there  is  no  case 
In  this  court  that  explicitly  does  so.  How- 
ever, in  the  three  last  eaaea  etted  It  waa  de- 
elded  that  patents  an  property,  and  enti- 
tled to  the  same  righto  and  sanctions  a* 
other  property. 

In  E.  Bement  A  Sons  v.  National  Harrow 
Co.  186  U.  8.  70,  90,  48  L.  ed.  1058,  1068,  22 
Sup.  Ct  Rep.  747,  adopting  the  language  of 
the  circuit  court  of  appeals  for  the  sixth  cir- 
cuit in  Heatou-  Peninsular  Button- Fastener 
Oo.  t.  Eureka  Specialty  Co.  35  L.R.A.  728, 

25  C  C.  A.  267,  47  U.  8.  App.  146,  77  Fed. 
204,  It  waa  said:  "If  he  [a  patentee]  see 
St,  he  may  reserve  to  himself  the  exclusive 
use  of  his  invention  or  discovery.  If  he  will 
neither  use  hi*  device  nor  permit  others  to 
use  it,  he  ha*  but  suppressed  hi*  own     .     . 

his  title  is  exclusive,  and  so  dearly  with- 
in the  constitutional  provisions  In  respect 
of  private  property  that  he  is  neither  bound 
to  use  bis  discovery  himself  nor  permit  oth- 
ers to  use  it  The  dictum  found  In  Hoe  T. 
Knap,  27  Fed.  204,  is  not  supported  by  ren- 
e  son  or  authority." 

«  In  Hoe  v.  Knap,  Judge  Bkdgett  refused 
■  an  injunetion'againat  the  infringer,  holding 
that  "under  a  patent  which  gives  a  pat- 
entee a  monopoly,  be  ia  bound  to  either  use 
the  patent  himself  or  allow  others  to  use 
tt  on  reasonable  terms."  In  a  number  of 
the  eireuit  courts   of  appeal*  it  ha*  beau 


deddsd  that,  su  a   i—susnance  of  bus  m- 

elusive  right  of  the  patentee,  he  hi  entttM 
to  an  injunction  agiiast  an  infringer,  evna 
though  he  (the  patentee*  doe*  not  use  fib* 
patented  device.  The  esses  are  inserted  in 
the  margin,!  also  decisions  of  the  efreuM 
courtaj  some  of  which  mane  tin  right  of  a 
patentee  and  others  hoMing  that,  as  inci- 
dent to  the  right,  be  is  entitled  to  an  in- 
junction, though  he  had  net  used  his  invun- 


Light  Co.  ( 
BO  U.   8.  App.   Ill,  98  Fed.   572; 
Peninsular  Button -Fastener  Oo.  ▼.  smressa 
Specialty   Co.    {6th  C.)    36  L.R.A.    728,  28 


Jtopper  Co.  (4th  C.)  48  G.  C.  A.  73,  108 
Fed.  846,  808;  Fuller  v.  Berger  (7th  C.) 
65  L.R.A.  381,  50  C.  C.  A.  688,  120  Fed. 
274,  277;  Isunson  Consul.  Store  Service  Co. 
r.  Hillman  (7th  C.)  S»  C.  C.  A.  510,  IS* 
Fed.  416,  422;  Victor  Talking  Mash.  Co.  v. 
The  Fair  (7th  a)  61  C.  C.  A.  68,  123  Fed. 
426;  United  States  Consul.  Seeded  Baialn 
Co.  t.  Griffin  A  S.  Co,  (9th  C.)  81  C.  G,  A. 
334,  126  Fed.  304,  368;  Rupp  A  W.  Oo.  T. 
Elliott  (6th  C.)  «  C.  C.  A.  644,  131  Fed. 
730;  Railway  Appliances  Ce.  v.  Monroe 
(7th  C.)  77  C.  0.  A.  383,  147  Fed.  241;  O. 
H.  Jewell  Filter  Oo.  v.  Jaeksau  (8th  C.) 
72  C.  C.  A.  304,  140  Fad.  840,  848;  United 
States  Fastener  Oo.  v.  Bradley  (2d  C.)  71 
&  a  A.  180,  148  Fed.  222;  Rubber  Tin 
Wheel  Co.  v.  Milwaukee  Rubber  Works  Oo. 
(7th  C.)  83  C.  C.  A.  336,  164  Fed.  388, 
361;  Indiana  Mfg.  OaT.J.L  Case  Thresh- 
ing Much.  Co.  (7th  C.)  8!  C.  a  A.  343,  1E4 
Fed.  386. 

tCsxr  t.  Sloe,  1  Fisher,  Put  Can.  Itt, 
200,  Fed.  Can.  No.  2,440;  Wintannuto  r. 
Redington,  1  Fisher,  Pat  Cue.  243,  Fed.  Cue. 
No.  17,806;  Ransom  v.  New  York,  1  Fisher, 
Pat  Cu.  266,  Fed.  Cas.  No.  11,573:  Pitts 
v.  Wemple,  1  Bis*.  87,  t  Fisher,  Pat  Cas.  IE, 
Fed.  Cas.  No.  11,194;  Whitney  v.  Emmett, 
Baldw.  304,  Fed.  Cas.  No.  17,685;  Broadnax 
v.  Central  Stock  Yard  A  Transit  Co.  0  Bann. 
A  Ard.  609,  4  Fed.  214,  216;  Re  Brosuahaa, 
4  MoCrary,  1,  18  Fed.  62  (Justice  Miller) ; 
Consolidated  Roller-Mill  Co.  v.  Coombs,  88 
Fed.  803;  Wirt  v.  Hicks,  46  Fed.  71;  Camp- 
bell Printing-press  A  Mfg.  Co.  v.  Manhat- 
tan R.  Co.  49  Fed.  S30;  Edison  Electrie 
Light  Co.  v.  Mt.  Morris  Electric  Light  Co. 
67  Fed.  64S,  044;  MasseUt  v.  Johnston,  69 
Fed.  818;  Bonsack  Hack.  Co.  v.  Smith,  70 
Fed.  383;  Columbia  Wire  Cu.  v.  Freeman 
Win  Co.  71  Fed.  302,  806;  Wyokoff  ». 
Wagner  Typewriter  Co.  88  Fed.  516;  White 
v.  Peerless  Rubber  Mfg.  Co.  Ill  Fed.  190; 
Bndriek  Copygraph  Co.  v.  Maybew,  131 
Fed.  92;  National  Automatic  Weighing 
Much.  Co.  v.  Daab,  136  Fed.  891,  895;  Hoe 
v.  MIehie  Printing  Press  A  Mfg.  Co.  141 
Fed.  115;  Hnrtman  t.  John  D.  Park  A  Sena 
Co  14*  Fed  30*. 
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!  Counsel  for  petitioner  dtM  counter  mm, 
wUeh  be  contends  are  mora  direst  suthor- 
•  Ita/.l  He  also  mitm  the  mm  eihi'kj 
respondent,  and  contends  that  they  are  not 
relevant  to  the  question  in  the  om  at  bar, 
which  la  not  that  of  the  staple  nonuse 
of  a  patent,  but  a  long  and  unreasonable 
nonuse  of  ft.  Judge  Aldrieh,  In  hit  dia- 
■anting  opinion  in  the  court  of  appeal*,  ex- 
eluded  the  cases  aa  authoritative  for  a  dif- 
ferent reason  than  counsel  expresses.  The 
learned  judge  said; 

"Simple  nonuse  la  one  thing.  Standing 
alone,  nonuse  la  no  efficient  reason  for  with- 
holding injunction.  There  are  many  rea- 
eena  for  nonnae  which,  upon  explanation,  are 
cogent;  but  when  acquiring,  holding,  and 
nonnae  are  oar/  explainable  upon  the  hy- 
pothesis of  a  purpose  to  abnormally  force 
trade  into  unnatural  channels, — a  hypothe- 
sis Involving  an  attitude  which  offends  pub- 
Be  policy,  the  conscience  of  equity,  and  the 
very  spirit  and  Intention  of  the  law  upon 
which  the  legal  right  is  founded,— it  is 
quite  another  thing.  Thia  is  an  aspect 
which  has  not  been  considered  in  a  ease  like 
the  one  here." 

Respondent  attacks  the  conclusion  of 
Judge  Aldrieh  and  that  of  petitioner,  and 
Insists  that  there  la  nothing  In  the  record 
to  show  that  the  nonnae  of  the  patent  was 
either  unreasonable  er  sinister.  A  very 
strong  argument  la  presented  by  respondent. 
Its  counsel  pointedly  say  that  "there  la  no 
record  evidence  at  all  on  the  subject  or 
character  of  complainants'  [respondents'] 
nee  or  nonuse,"  and  points  out  that  neither 
the  assignments  of  error  on  appeal  to  the 
circuit  court  of  appeals  nor  the  petition  for 
rehearing  in  that  court  presented  the  ques- 
tion that  the  injunction  should  be  denied  on 
the  ground  of  mere  nonuse  or  unreasonable 
nonuse.  Let  us  see  what  the  courts  say 
and  what  petitioner  says.  The  circuit  court 
say*; 

"We  have  stated  that  no  machine  for 
practical  manufacturing  purposes  was  ever 
constructed  under  the  Ltddell  patent  The 
record  also  shows  that  the  complainant,  so 


f  Isaacs  v.  Cooper,  4  Wash.  0.  0.  MB,  Fed. 
Oas.  No.  7,098;  Ogle  ▼.  Ege,  *  Wash.  C.  C. 
584,  Fed.  Caa.  No.  10,482;  Motte  v.  Ben- 
nett, 2  Fisher,  Pat.  Caa.  642,  Fed.  Caa.  No. 
•,884;  Sullivan  v.  RedfieM,  1  Paine,  441, 
Fed.  Caa.  No.  13.BB7;  Magic  Ruffle  Co.  T. 
Douglas,  2  Fisher,  Pat  Cat.  333,  Fed.  Caa. 
No.  8,948!  Hoe  v.  Knap,  27  Fed-  212;  Ger- 
main v.  Wflgua  (9th  C.)  14  0.  0.  A.  501, 
tf  TJ.  8.  App.  6«4.  67  Fed.  S00;  Campbell 
Printing  Press  ft  Mfg.  Co.  v.  Duplex  Print- 
ing Press  Co.  80  Fed.  331 ;  1  Robinson,  Pat- 
ante,  |  43;  Curtis,  Patents,  I  320  of  the  first 
two  editions  and  I  400  of  the  third  and 
fourth  editions. 


to  speak,  looked  np  its  patent.  It  has  neverf 
attempted  to  make  auy*practical  use  of  it,* 
either  itself  or  through  licenses,  and,  ap- 
parently, Its  proposed  policy  has  been  to 
avoid  this.  In  this  respect  it  has  not  the 
common  excuse  of  a  lack  of  means,  as  it  is 
unquestioned  that  the  complainant  is  a 
powerful  and  wealthy  corporation.  We  have 
no  doubt  that  the  complainant  stands  in 
the  common  class  of  manufacturers  who  ac- 
cumulate patents  merely  for  the  purpose  of 
protecting  their  general  industries  and  shut- 
ting out  competitors." 
The  comment  of  the  circuit  court  of  ap- 

The  mnchnsl  of  the  patent  in  suit  Is 
mechanically  operative,  aa  was  shown  exper- 
imentally for  the  purposes  of  this  suit,  but 
it  has  not  been  put  into  commercial  use.  No 
reason  for  the  nonuaer  appears  in  the  evi- 
dence, so  far  aa  wa  can  discover.  The  de- 
fendant's machine  has  been  an  assured  com- 
mercial success  for  some  years.  It  was  sug- 
gested at  the  oral  argument  that  an  unused 
patent  it  not  entitled  to  the  protection  giv- 
en by  the  extraordinary  remedy  of  an  in- 
junction. This  contention  was  not  made  In 
the  defendant's  printed  brief.  While  this 
question  baa  not  been  directly  passed  upon, 
so  far  as  we  are  informed,  in  any  considered 
decision  of  the  Supreme  Court  yet  the 
weight  of  authority  Is  In  favor  of  the  com- 
plainant"   The  uses  were  cited. 

If  these  statements  are  to  be  reconciled, 
it  can  only  be  by  supposing  that  the  circuit 
court  inferred  the  motive  of  the  respond- 
ents front  the  unexplained  nonuse  of  the 
patent.  But  petitioner  has  given  its  ex- 
planation of  the  purpose  of  respondent 
Quoting  Judge  Aldrieh,  that  the  patent  fa 
suit  has  been  "deliberately  held  in  nonuse 
for  a  wrongful  purpose,''  petitioner  asks, 
"What  was  that  wrongful  purpose!  It  was 
the  purpose  to  make  more  money  with  the 
existing  old  reciprocating  Lorens  &  Honies 
machines  and  the  existing  old  complicated 
Stllwell  machines  than  could  be  made  with 
new  Llddell  machines,  when  the  cost  of 
building  the  latter  was  taken  into  account 
And  this  purpose  was  effective  to  cause  the 
long  and  invariable  nonuse  of  the  Llddell. 
invention,  notwithstanding  that  new  Lid-jj 
dell  machines  might  have  produced*  better* 
paper  bags  than  the  old  Lorens  &  Honies 
machines  or  the  old  Btilwell  machines  were 
producing." 

But,  granting  all  this,  it  Is  certainly  dis- 
putable that  the  nonuse  was  unreasonable, 
or  that  the  rights  of  the  public  were  in- 
volved. There  was  no  question  of  a  dimin- 
ished supply  or  of  Increase  of  prices,  and 
can  It  be  said,  as  a  matter  of  law,  that  a 
nonuse  waa  unreasonable  which  bad  for  Its 
motive  the  saving  of  the  expense  that  would 
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Un  bean  hrestfad,  by  gauging  the  equip- 
ment o*  *  factory  front  on*  Mt  of  machines 
to  another!  And  even  if  the  old  machine* 
could  have  been  attend,  the  expense  would 
have  been  considerable.  Aa  to  the  cngges- 
tion  that  competitors  were  excluded  from 
the  ubc  of  the  new  patent,  we  answer  that 
such  exclusion  may  be  said  to  have  been  of 
the  very  essence  of  the  right  conferred  by 
the  patent,  aa  it  la  the  privilege  of  any 
owner  of  property  to  ue  or  not  use  it,  with- 
out question  of  motive.  Connolly  t.  Union 
Sewer  Pipe  Co.  184  U.  a  G4Q,  46  L.  ed.  634, 
22  Sup.  Ct.  Rep.  431. 

The  right  which  a  patentee  receive*  doe* 
not  need  much  further  explanation.  We 
have  seen  that  it  has  been  the  judgment 
of  Congreai  from  the  beginning  that  the  sci- 
ences and  the  useful  arte  could  be  best  ad- 
vanced by  giving  an  exclusive  right  to  an 
Inventor.  The  only  qualification  ever  made 
was  against  aliens,  in  the  act  of  1832.  That 
act  extended  the  privilege  of  the  patent  law 
to  aliens,  but  required  them  "to  introduce 
Into  public  use  in  the  United  States  the 
Invention  or  improvement  within  one  year 
from  the  issuing  thereof,"  and  Indulged  no 
Intermission  of  the  public  use  for  any  pe- 
riod longer  than  six  month*.  A  violation 
of  the  law  rendered  the  patent  void.  The 
act  was  repealed  in  1836.  It  is  manifest, 
a*  is  said  in  Walker  on  Patents,  1  100, 
that  Congress  has  not  "overlooked  the  sub- 
ject of  nonuaer  of  patented  inventions." 
And  another  fact  may  be  mentioned.  In 
some  foreign  countries  the  right  granted  to 
an   Inventor   a  affected   by   Bonus*.    This 


poHcy,  we  must  assume,  Congress  has  not 
been  ignorant  of  nor  of  it*  effects.  It  has, 
nevertheless,  selected  another  policy;  it  haso 
continued  that  policy  through  many  yean.? 
We  may  assume  tha**axperienoe  has  demon-" 
atrated  ita  wisdom  and  beneficial  effect  upon 
the  art*  and  scieuces. 

From  the  character  of  the  right  of  the 
patentee  we  may  judge  of  his  remedies.  It 
hardly  needs  to  be  pointed  out  that  the 
right  can  only  retain  it*  attribute  of  ex- 
clusiveneas  by  a  prevention  of  its  violation. 
Anything  but  prevention  take*  away  the 
privilege  which  the  law  confer*  npon  the 
patentee.  If  the  conception  of  the  law 
that  a  judgment  in  an  notion  at  law  Is  repa- 
ration for  the  trespass,  it  i*  only  for  the 
particular  trespass  that  is  the  ground  of  the 
action.  There  may  be  other  trespasses  and 
continuing  wrong*  and  the  vexation  of  many 
actions.  These  are  well-recognised  grounds 
of  equity  jurisdiction,  especially  in  patent 
case*,  and  a  citation  of  eases  is  unnecessary. 
Whether,  however,  a  case  cannot  arise 
when,  regarding  the  situation  ef  the  par- 
tie*  in  view  of  the  public  interest,  a  court 
of  equity  might  be  justified  in  withholding 
relief  by  injunction,  we  do  not  decide. 


Ifr.  Justice  Harlan,  thinks  that  the  orig- 
inal bill  should  have  been  dismissed.  He 
think*  the  facts  are  snch  that  the  court 
should  have  declined,  npon  ground*  of  pub- 
lic policy,  to  give  any  relief  to  the  plaintttT 
by  injunction,  and  he  i" 
opinion  and  judgment 
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CASES  DISPOSED  OF  AT  OCTOBER  TEBH,  1907, 


WITHOUT    OPINIONS    AMD    HOT 


1    OTHBRWIHS  DMPOBSD  07  IK  THU  BDITHM. 


J,  H.  Fbtdat  «t  si.  Petitioners,  T,  TTaix  ft 
Kaul  Company.    [No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  Statu  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  Richard  A.  Ford  for  toe  petitioner. 

March  2,  1908.     Granted. 
Rodbkios  Lean  Maitotaotobhig  Company, 

Plaintiff   in   Error,   t.   Ruhhabt   Krnx- 

ltjto.     [No.  684.] 

In  Error  to  the  Supreme  Court  of  the 
BUt«  of  New  York. 

Mr.  Sardiua  D.  Bentley  for  plaintiff  in 
•rror. 

Mr.  Eugene  Tan  VoorhU  for  defendant  in 
•rror. 

March  16,  1808.  Per  Curiam:  Writ  of 
error  dismissed  for  the  want  of  Jurisdiction. 
Kansas  City,  Ft.  S.  *  M.  R.  Co.  t.  Dnugh- 
try,  138  C.  S.  303,  84  L.  ed.  904,  11  Sup. 
Ct  Rep.  306;  Fisk  f.  Henarie,  142  U.  S. 
459,  35  L.  ed.  1080,  12  Sup.  Ct.  Rep.  207; 
MoDonnell  t.  Jordan,  178  U.  8.  229,  44  h. 
ed.  1048,  20  Sup.  Ct  Rep.  886;  PeuDsylva- 
ilia  Co.  y.  Bender,  148  U.  8.  256,  37  L.  ed. 
441,  12  Sup.  Ct.  Rep.  591;  Be  Pennsylva- 
nia Co.  137  U.  S.  451,  S4  L.  ed.  788,  11 
Sup.  Ct  Rep.  141;  Wilson  t.  North  Caro- 
lina, 189  U.  S.  S86,  606,  42  L.  ed.  866,  870, 
18  Sup.  Ct  Rep.  439. 

Biobabd  H.  Field,  et  ux.,  Plaintiffs  in  Er- 
ror,  t.   Baxbeb   Asphalt   Paving    Cou- 
PAirr  et  al.     [No.  166.] 
In  Error  to  the  Kansas  City  Court  of 

Appeals  of  the  State  of  Missouri. 

Mr.    Richard   H.    Field   for    plaintiff!   in 

•rror. 

Mr.  W.  C.  Searritt  for  defendants  in  er- 
ror. 

March  16,   1908.     Per  Curiam;     Writ  of 

error  dismissed  for  the  want  of  jurisdiction. 

Missouri,  K.  ft  T.  R.  Co.  v.  Elliott,  184  U. 

S.  630,  48  L.  ed.  673,  22  Sup.  Ct  Rep.  446; 

Sayward  v.  Denny,  158  TJ.  S.  180,  30  L.  ed. 

Ml,  16  Sup.  Ct  Rep.  777;  Oocfcran  (Ml  ft 

Development    Co.   T.    Arnaudst,    129    U.    B. 

182,   60  L.  ed.   143,  26  Sup.   Ct   Rep.  41; 

Mutual  L.  Ins.  Co.  T.  MeOrew,  188  U.  S. 

201,  47  L.  ed.  480,  63  LEA  88,  23  Sup. 

Ct  Rep.  375;  San  Francisco  t.  Iteeil,  133 

TJ.  S.  65,  1  L.  ed.  670,  10  Sup.  Ct  Rep. 


Scnuoos,    Vandebtoobt,    ft    Babnr    Dbt 

Goods   Cokpauy,   Petitioner,   v.   Untod 

States.     [No.  63S.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal*  for 
the  Eighth  Circuit 

Mr.  Event  Brown  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent 

March  16,  1808.    Denied. 


L.  Leohenoxb  et  al..  Plaintiffs  In  Error,  r. 

HsneKAirra'  National  Bank  or  Hocs- 

ton  et  al    [No.  200.] 

In  Error  to  the  Court  of  Civil  Appeals  of 
the  First  Supreme  Judicial  District  of  the 
State  of  Texas. 

Messrs,  Edgar  Wetkfns,  Frank  0.  Jones, 
and  Jan.  A.  Baker  for  plaintiffs  In  error. 

Messrs.  A.  L.  Jackson,  John  W.  Parker, 
and  Hannfs  Taylor  for  defendants  In  error. 

March  19,  1908.  Dismissed  with  costs, 
par  stipulation. 


Osbdn  H.  Wilson,  Plaintiff  in  Error,  t. 

Earn   Railboad   Company,    et  al      [No. 

247.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

Messrs.  Charles  Koonee,  Jr.,  and  E.  H. 
Moore  for  plaintiff  in  error. 

Mr.  William  E.  dishing  for  defendants  in 

March  23,  1908.  Dismissed  for  the  want 
of  jurisdiction. 


Edoax  E.  Heavetoch,  Trustees,  etc.,  Peti- 
tioner, v.  Cabbie  W.  Haley.  [No.  669.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
Mr.  Bernard  B.  Belling  for  petitioner. 
Mr.  Alex.  J.  Qroesbeek  for  respondent 
March  23,  1MB.    Dented. 
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J.  Wnxoax  Bxomr  et  aL,  Petitioners, 
WnxMOU  Qui.  Coupaitt.  [No.  DM.] 
Petition  for  ft  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeal*  for 

the  Third  Circuit. 
Mr.  John  0.  Carlisle  for  petitioners. 
Messrs.  John  G.  Johnson  and  W.  H.  Eup- 

ptl  for  respondent. 

April  0,  1908.    Denied. 


:   PAHS:     lir   rax  1 


lTRB  or  Michael 
Cbabohilo,    Petitioner.     [No.    — ,    Orig- 
inal.] 
Motion  for  leave  to  file  petition  for  Writ 

of  Mnndnmnn, 

Meaara  June*  K.  Jones  and  William  J. 

Stone  for  petitioner. 
April  6,  1908.    Denied. 


ICasoff  Williams,  Trustee,  etc..  Petitioner, 

t.  National  Bank  or  Commerce  or  St. 

Louis,  Mo.    [No.  608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Edwin  C.  Brandenburg  for  petitioner. 

Mr.  Charles  W.  Ogden  for  respondent. 

April  6,  1908.     Denied. 


J.  T.   Woodward,   Petitioner,  T.  Jum  D. 

Davtdbok  et  al.    [No.  609.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Messrs.  George  R.  Peek,  H.  H.  Field,  and 
E.  C.  Hughes  for  petitioner. 
Mr.  Edward  Brady  for  respondents. 

April  6,  1908.    Denied. 


Eta    T.    Bbodob    et    aL,    Petitioners,    T. 

Charles  K.  SbTMODB.     [No.  070.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Presley  K.  Ewing  for  petitioners. 

Messrs.  Roger  W.  Butterfield  and  Wit- 
lard  F.  Keeney  for  respondent. 

April  6,  1B08.    Denied. 


Robewt  H.  Konnscn,  Petitioner,  T.  Wn> 
liam  H.  Hand,  Trustee,  etc.  [No.  678.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Mr.  James  L.  Hopkins  for  petitioner. 
Meaara.  E.  C.  and  F.  W.  Brandenburg  for 

respondent. 

April  6,  1908.    Denied. 


Lutohet*  ft  Moon  Lumbeb  Compawt  et  aL, 

Petitioners,  t.  WILLIAM  H.  Knight  et  aL 

[No.  605.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  A.  P.  Pujo  for  petitioners. 

No  appearance  for  respondents. 

April  6,  1908.    Granted. 


Ex  parti:    Iff  the   Mattes  or  Michael 
Crabchilo,    Petitioner.     [No.   — ,   Origi- 
nal.] 
Motion  for  have  to  file  petition  for  Writ 

of  Prohibition. 
Messrs.  James  K.  Jones  and  William  J. 

Stone  for  petitioner. 
April  6,  1908.    Denied. 


Ex  FABTE:    Ik  tbs  Matteb  of  flu  hi hsjsj 
Foel    Compact,    Petitioner.      [No.    — , 
Original.] 
Motion  for  leave  to  Die  petition  for  a  Writ 

Of   ^ft"df  T""t 

sssra.  Alexander  H.  Sands,  Win.  L.  Roy^ 
all,  and  Geo.  Bryan  for  petitioner. 
April  IS,  1908.    Denied. 


1.  H.  McCuTOEEff  ft  Co.  et  aL,  Petition- 
ers, T.  A.  N.  Bobt.     [No.  681.] 
Petition  for  a  Writ  of  Certiorari  to  Um 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  Elbert  H.  Hubbard  for  petitioners. 
No  appearance  for  respondent. 
April  IS,  1008.    Denied. 


AsMAffD   Schmoll,    Petitioner,   V.   Uirm 

States.    [No.  684.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  W.  Wickham  Smith  and  John  K. 
Maxwell  for  petitioner. 

The  Attorney  General  and  t 
General  for  rrsrondent. 

April  13,  1908.    Denied. 


Robbht  Dollab  et  aL,  Petitioners,  ▼.  9c 
Paul    Fire   &   Mabine   Iksubanck  Com- 
pany et  al.     [No.  685.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Messrs.  Charles  Page,  E.  J.  McOutche*, 

and  Samuel  Knight  for  petitioners. 
Mr.  Walter  H.  Robinson  for  respo 
April  13,  1908.    Dented. 
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Thomas  M.  Fields,  Appellant,  t.  Chabj.es 
B.  Haddox,  Warden,  etc     [No.  B63.] 
Appeal   from   the   District  Court  of  the 
United  State*  for  the  Northern  District  of 
West  Virginia. 

Messrs.  Frank  J.  Hogan,  Henry  E.  Da- 
vis, and  John  O.  Gittinge  for  appellant. 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

April  13,  1908.  Par  Curiam ;  Final  or- 
der affirmed  with  coats.  Fields  t.  United 
State*,  ZOO  U.  S.  202,  61  L.  ed.  807,  27  Sup. 
Ct.  Rep.  643,  denying  appeal  from  27  App. 
D.  C.  433;  Be  Eckart,  166  U.  8.  481,  41  L. 
ed.  1065,  17  Sup.  Ct,  Rep.  63S;  Re  Coy,  127 
U.  S.  731,  32  L.  ed.  274,  8  Sup.  Ct  Rep. 
1263. 


Edgar  Jadwtn  et  el..  Plaintiff*   In   Error, 
v.  Stats  of  Texas.     [No.  17.] 
In  Error  to  the  Court  of  Civil  Appeal*  of 

the  First  Supreme  Judicial  District  of  the 

State  of  Texas. 

The    Attorney    General    for    plaintiffs    in 

Mr.  Robert  V.  Davidson  for  defendant  in 

April  13,  1808.  Dismissed  with  costs,  on 
motion  of  Mr.  Solicitor  General  Hoyt  for 
the  plaintiff!  in  error. 


Pacific  Express  Company  et  si..  Plaintiffs 

In  Error,  v.  M.  W.  Nedeam.    [No.  230.] 

In  Error  to  the  Court  of  Civil  Appeals  of 

the  Third  Supreme  Judicial  District  of  the 

State  of  Texas. 

Mr.  J.  M.  MeCormick  for  plaintiffs  in  er- 
ror. 

No  appearance  for  defendant  in  error. 
April  16,  1908.    Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiffs  in  er- 


William  Pom*  Davis,  Js.,  Trustee,  etc., 
PetiSoner,  v.  B.  Cbowtoh  ET  AL.,  as 
Cbouptor-Thayeb  Look  Co.  [No.  587.] 
Petition  for  s  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
Mr.  Samuel  W.  Cooper  for  petitioner. 
Mr.  Wm.  A.  Can-  for  respondent. 
April  20,  1008.    Denied. 

Village  of  Saratoga  Spbibgb  et  aL,  Peti- 
tioners, v.  Camxeow  Septic  Tajik  Com- 
pact.    [No.  688.] 

Petition  for  s  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  Charles  L.  Sturtevant  and  Mel- 
ville Church  for  petitioners. 

Mr.  Livingston  Gifford  for  respondent. 
April  20,  1008.    Denied. 


Fbakx  T.  W.  Palmes,  Petitioner,  v.  Fos- 
dtce  (i.  Bbadlet  et  sL    [No.  691.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 
Messrs.  John  Barton  Payne  and  John  J, 

Lordan  for  petitioner. 

Messrs.    John    J.    Herrick    and    John   P. 

Wilson  for  respondent 
April  20,  1908.    Denied. 


New  Yobx,  New  Haver,  4  Hastfobo  Rail* 
boao  Compart,  Petitioner,  v.  The  Steak* 
ship  "WESAEsnrsxa,"  etc.     [No.   683.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
Messrs.  James  J.  Mseklln  and  LaRoy  8. 

Gove  for  petitioner. 
Mr.  Charles  C.  Burlingham  for  rsspond- 

April  20,  1008.    Denied. 


Geobcb  B.  Christie  et  aL,  Petitioners,  T. 

Fare  Steamship  Compart.      [No.  701.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Duane  E.  Fox  for  petitioner*. 

Messrs.  J.  D.  Rouse,  Wm.  Grant  sad 
Wm.  B.  Grant  for  respondent 

April  20,  1008.    Denied. 


Charles  W.  Hitrteb  et  al.  Petitioners,  ▼. 

Rebecca  A.  Johrsok  et  al     [No.  108.} 

On  a  Writ  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit 

Messrs.  L.  P.  Berry,  James  K.  Jones,  sad 
A.  B.  Sbsfer  for  petitioners. 

No  appearance  for  respondents. 

April  20,  1808.  Decree  of  United  States 
Circuit  Court  of  Appeal*  reversed  with 
costs,  and  decree  of  Circuit  Court  of  the 
United  State*  for  the  Eastern  District  of 
Arkansas  affirmed  with  costs,  and  cause  re- 
manded to  that  court  Ballard  v.  Hunter, 
204  U.  B.  241,  61  L.  ed.  461,  27  Sup.  Ct 
Rep.  261. 


Geobge  H.  Pknhose,  Appellant,  v.  Urited 

States.     [No.  291.] 

Appeal  from  the  Court  of  Claims. 

Messrs.  Henry  0.  Willcox  and  Fredorle 
D.  McKenney  for  appellant 

The  Attorney  General  for  appellee. 

April  20,  1908.  Dismissed  on  motion  of 
Mr.  Frederic  D.  McKenney  for  the  appel- 
lant. 
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J.  N.  hm  Plaintiff  in  Error,  r.  Stat*  or 

GaOROIA.     (No.  228.] 

In   Error  to   the   Supremo   Court  of  the 
State  of  Georgia, 

Messrs.   John   J.   Strickland   mud   W.   A. 
Henderson  (or  plaintiff  in  error. 

No  appearmice  for  defendant  In  arroi 

April  24,  1008.  Upon  suggestion  of  death 
of  plaintiff  in  error  by  Mr.  W.  A.  Hender- 
son, of  counsel  for  plaintiff  in  error, 
•bated  and  Writ  of  Error  dismissed. 


Board  or  Countt  Cowmibhiohkho  or  Fbeb- 
born  County,  Mnnt.,  Petitioner,  y.  In- 

TEB8TATK  DfiAI.VAOE  ANU  INVESTMENT  GO. 

[No.  847.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal!  fi 
the  Eighth  Circuit. 

Mr.  Norman  E.  Peterson  for  petitioner. 

Mr.  Thomas  D.  Healy  for  respondent. 

April  27,  1008.    Denied. 


Victor    A.    Cook,    Petitioner,    T.    Mob  res, 

Jackson,    k    Kansas    Cm    w  tmou 

Company.    [No.  002.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  Hannis  Taylor  for  petitioner. 

Messrs.  Win.  H.  Mcintosh  and  Jos.  a 
Rich  for  respondent. 

April  27,  1008.    Denied. 

Hum  W.  Stewart  et  el.,  Petitioners,  T. 

Board   or   Trustees  or  Park   CouJcaK 

at  al.     [No.  717.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  W.  B.  C.  Brown  for  petitioners. 

Mr.  Henry  L.  Aldan  for  respondents. 

April  27,  1008.    Denied. 

Savings  Deposit  Bars  ft  Trust  Company 
OT  Eltria,  Ohio,  Appellant,  v.  Nathan 
Losses,  Trustee  of  the  Batata  of  Oassie 
L.  Chadwick,  Bankrupt  [No.  171.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit. 

Messrs.  W.  W.  Bojnton  and  John  C.  Hale 
for  appellant. 

Messrs.  Frederick  L.  Taft,  Charles  P. 
Hine,  Amos  Burt  Thompson,  Nathan  Loo- 
ser, and  C.  K.  Arter  for  appellee. 

April  27,  1008.  Per  Curiam:  Appeal 
dismissed  for  the  want  of  jurisdiction. 
Chapman  t.  Bowen,  207  U.  8.  80,  ante,  32, 
28  Sup.  Ct  Rep.  32;  and  see  First  Nat. 
Bank  v.  King,  188  U.  S.  202,  40  L.  ed.  1127, 
22  Sup.  Ct  Rep.  800;  General  Order  In 
Bankruptcy,  S9. 


Morris  RoflENmxu  et  al.,  Plaintiffs  In  Er- 
ror,  v.   Common  wealth   or   Kksiucet, 
by  T.  C,  Albritton,  Revenue  Agent     [No. 
287.] 
In  Error  to  the  Court  of  Appeals  of  til* 

State  of  Kentucky. 

Mr.  John  Marshall  for  plaintiffs  in  error. 
Mr.  James  Breathitt  for  defendant  in  er- 

April  27,  1008.  Dismissed  with  costs, 
per  stipulation. 

Gustav  Holmgren,  Petitioner,  v.   United- 

States.     [No.  718.] 

Petition  for  a  Wri*  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Heber  J.  May  in  behalf  of  Mr.  Wil- 
liam M.  Madden  for  the  petitioner. 

The  Solicitor  General  for  the  respondent 

April  27,  1008.     Granted. 

Hygiento  Chemical  Company  et  al..  Peti- 
tioners, v.  Rumford  Chemical  Works. 
[No,   699.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Messrs.  Willard  Parker  Butler  and  Edwin 

T.   Rice  for  petitioners. 
Messrs.  Philip  Mauro  and  C.  A.  L.  Mania 

for  respondent 

May  4,  1008.    Granted. 


Green  Couktt,  Kentucky,  Petitioner,  T. 
Mart  Amis  Quinlan,  Executrix,  eta. 
[No.  714.];  and  Green  County,  Ken- 
tucky, Petitioner,  v.  John  Thomas's  Ex- 
ecutor et  al.  [No.  716.] 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  (or 

the  Sixth  Circuit 
Mr.  Ernest  Macpherson  for  petitioner. 
Messrs.   Edmund   F.   Trabue,   George   Du 

Relle,  and  Attilla  Cox,  Jr.,  for  Qulnlan,  ex- 
Mr.  Alex.  Pope  Humphrey  for  Thomas's 

executor  et  al. 

May  4,  1908.    Granted. 


United    States    Petitioner,    ▼.   John   W. 

Dickinson.     [No-  731.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Mr.  Asa  P.  French  for  petitionee. 

Messrs.  Frank  W.  Haekett  and  Samuel  It 
Powers  for  respondent 

May  4,  1008.     Granted. 
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O.  *  0.  Merbiam  Compact,  Petitioner,  t. 

George  W.  Oan-vrs.     [No.  719.] 

Petition  for  a  Writ  of  Certiorari  to  toe 
United  States  Circuit  Court  of  Appeal!  for 
the  First  Circuit. 

Menem.  Charles  N.  Judson,  Wm.  B.  Hale, 
and  Frank  F.  Reed  for  petitioner. 

No  appearance  for  respondent. 

May  A,  1908.    Denied. 

Grace  Qlkabotj  et  aL,  Petitioners,  T.  Dela- 

wamc,    Lack  aw  aii  n  a,    &   Western   Rail- 

ioad  Compact.     [No.  728.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  John  W.  Griggs  for  petitioners. 

Mr.  John  O.  Johnson  for  respondent 

May  4,  1008.    Denied. 


Cook,    Petitioner,    t.    Ukttb 

Statu.    [No.  732.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Mr.  A.  M.  Imbrie  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent 

May  4,  1008.     Denied. 


James  8.  Yeates,  Appellant,  T.  George  B. 
Robersok,    Sheriff,   etc.     [No   880.] 
Appeal    from   the   District  Court  of  the 

United  States  for  the  Southern  District  of 

Georgia. 

Mr.  John  Randolph  Cooper  for  appellant 
Mr.  John  C.  Hart  for  appellee. 
May  4,  1908.    Final  order  affirmed. 


Fittjsimoio   Seorera  et  aL,  Petitioners,  t. 

Steamship  Fri,  etc    [No.  713.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Messrs.  J.  Parker  KIrlin  and  Arnold 
Charles  Well  for  petitioners. 

Mr.  Frederick  M.  Brown  for  respondent 

May  18,  1908.    Denied. 


James  A.  Shot  et  al.,  Petitioners,  T.  Fox 

Brothers      Maitoeauvuiuh  e     Company. 

[No.  735.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  Shepard  Barclay,  Thomas  T. 
Tauntleroy,  and  C.  H.  Fauntleroy  for  pati- 

Mr.  Herbert  R.  Marlatt  for  respondent 
May  18,  1908.    Dented. 


Etjgxne  Mabttn,  Petitioner,  T.  Richard  T. 

Wilson,   etc       [No.   718.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr.  Wm.  J.  Harding  for  petitioner. 

Mr.  John  G.  Milburn  for  reaps    ' 

May  18,  1908.    Denied. 


Novelty  TuTTDta  Machine  Company,  Pe- 
titioner, v.  Champion  Bed  Lotjugr  Com- 
putt  et  al.    [No.  726.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Birth  Circuit 
Messrs.  Walter  F.  Murray  and  Everett 

Dufour  for  petitioner. 
Mr.  Arthur  Stem  for  respondent 
May  18,  1908.     Denied. 


Soothes*  Railwat  Company.  Petitioner, 
T.  Mrs.  Josephine  King  [No.  730] ;  and 
Southern  Railwat  Company,  Petition- 
er, v.  Inez  Kma,  by  Her  Next  Friend, 
eta.  [No.  737.] 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Mr.  John  J.  Strickland  for  petitioner. 
Mr.  Charles  D.  Hill  f or  r 
May  18.  1908.    Granted. 


B.  Pendleton  Fraxnuz  et  al..  Appellants, 

v.  Middlesex  Bawktno  Company  et  aL 

[No.  398.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Louisiana. 

Mr.  Wade  R.  Young  for  appellants. 

Messrs.  H.  R.  Boyd  and  E.  H.  Fairer  for 

May  18,  1908.    Dismissed  with  cost*. 


BuoKEKtx    Centbale    "Colobo"    de    Porto 
Rioo,  Plaintiff  in  Error,  v.  Joss  Fran- 
cisco Ebtetes.     [No.  387.] 
In   Error  to   the   District    Court   of  the 

United  State*  for  Porto  Rico. 

Messrs.   Francis  H.  Dexter  and  Frederic 

D.  McKenney  for  plaintiff  In  error. 
No  appearance  for  defendant  in  error. 
May  18,  1908.     Dismissed  with  costs,  on 

motion  of  Mr.  Prederle  D. 

the  plaintiff  fa  error. 
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B«*waa»  MaoFasbeh,  Plaintiff  fa  Bitot,  t. 

Uetted  State*.     [No.  528.] 

In  Error  to  the  District  Court  of  the 
United  State*  for  tha  District  of  Now  Jer- 
■aT. 

Maun.  Alan  H.  Strong,  Henry  M.  Earle, 
And  John  C.  Gittings  for  plaintiff  in  error. 

Th*  Attorney  General  for  defendant  in  er- 
ror. 

May  18,  1908.  Dismissed,  on  motion  of 
eounsel  for  plaintiff  in  error. 

Cerxkn*/  National  Baits;  or  Louisville, 
Appellant,  v.  S.  W.  Bun,  Auditor  of 
Public   Accounts   of   the   State   of   Ken- 
tucky ot  at    [No.  873.] 
Appeal  from  the  United  State*  Circuit  of 

Appeals  for  the  Sixth  Circuit 
Mr.  James  P.  Helm  for  appellant 
Mr.  James  Breathitt  for  appellee*. 
Hay  IB,  1008.     Dismissed  with  cost*,  on 

motion  of  counsel  for  the  appellant. 


B21.) 

In  Error  to  the  Supreme  Court  of  the 
State  of  Alabama. 

Messrs.  Hannis  Taylor  and  Edgar  W. 
Godbey  for  plaintiff  in  error. 

Mr.  Amos  E.  Goodhue  for  defendant  in 
error. 

June  1,  1008.  Per  Curiam.-  Dismissed 
with  costs,  on  the  authority  of  Missouri,  K. 
*  T.  R.  Co.  ».  Evans,  175  U.  S.  723,  44  L. 
ed.  337,  20  Sup.  Ct.  Rep.  1023;  Mason  t. 
United  States,  130  U.  S.  681,  34  L.  ed.  649, 
10  Sup.  Ct  Rep.  1002;  Eastland  v.  Jones, 
Minor  (Ala.)  275.  See  act  of  February  7. 
1818,  Toulmin'e  Digest,  448. 

Kx  riini  Ik  the  Mattxh  or  the  Pebth 
Akboy  Dbt  Dock  COVPANT,  Petitioner. 
[No.  18,  Original.] 

Mr.  Jamee  D.  Dewell,  Jr.,  for  petitioner. 
Mr.  Charles  R.  Snyder  for  respondent 
June  1,  1908.  Per  Curiam:  Rule  dis- 
charged and  petition  dismissed  without 
prejudice.  Re  Rice,  165  U.  8.  402,  30  L.  ed. 
S00,  .15  Sop.  Ct  Rep.  140;  Re  New  York  ft 
P.  R.  a  S.  Co.  166  U.  8.  623,  30  L.  ed.  246, 
16  Sup.  Ct  Rep.  183;  Re  Alii,  166  U.  S. 
136,  41  L.  ed.  048,  17  Sup.  Ct  Rep.  622. 

Crrr  or  Omaha,  Petitioner,  ▼.  Omaha  Wi- 

tbb  Coupabt.    [No.  704.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Mr.  John  I..  Webster  and  a  C.  Wright 
for  petitioner. 

Messrs.  Howard  Mansfield  and  R.  8.  Hall 
far  respondent 

June  1,  1008.    Granted. 


Unman  States,  Petitioner,  v.  Cuakles  B, 

Evakb  et  aL     [No.  771.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeal*  of  the  District  of  Colum- 
bia. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

No  appearance  for  respondeat. 

June  1,  1908.    Granted. 


Ajax  Metal  Compakt,  Petitioner,  v.  Bea- 
dy Beass  Compart.     [No.  729.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  State*  Circuit  Court  of  Appeals  for 

the  Third  Circuit 

Messrs.    John    G.    Johnson    and    A.    Bv 

Stoughton  tor  petitioner. 
Mr.  Prank  H.  Piatt  for  respondent, 
June  1,  1908.     Denied. 


Pullmak  Compart,  Petitioner,  t,  Wnxirv 

0.  Baoom,    [No.  738.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  John  B.  Knox  for  petitioner. 

Messrs.  Joseph  J.  Willett  and  Alex.  GL 
Birch  for  respondent. 

June  1,  1008.     Denied. 


Dezxa  B.  Sweeting,  Petitioner,  v.  Steam* 
eb  Westebr  States,  etc.    [No.  761.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  J.  H.  Metcalf  for  petitioner. 
Mr.  Adelbert  Moot  for  respondent 
June  1,  1008.     Denied. 


D.  S.  Hesse  ft  Bao.,  Petitioners,  T.  U»i™> 

States.    [No.  763.) 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tbe  Second  Circuit 

Mr.  Albert  H.  Washburn  for  petitioner*. 

Tbe  Attorney  General  and  the  Solicitor 
General  for  respondent 

June  1,  1908.    Denied. 


R.  R.  Hazlewood  et  al.,  Petitioners,  v.  Aj*- 
ntx  E.  Snow  et  al.    [No.  766.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  fox 

the  Fifth  Circuit 
Mr.  Horace  Chilton  and  R.  It.  Hsnlewoecj 

for  petitioners. 
Mr.  W.  D.  Gordon  for  n 
June  1,  1908.    Dented. 
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Jakes  0.   Lowooit,   Petitioner,  t.  United 

States.    [No.  768.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  State*  Circuit  Court  of  Appeals  tor 
the  Fifth  Circuit 

Mr.  W.  L.  Crawford  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

June  1,  1908.    Denied. 

Western  Transit  Cokfaht,  Petitioner,  t. 

John  Crosby  Brown.     [No.  770.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal!  for 
the  Second  Circuit 

Messrs.  Harvey  D.  Ooulder,  Frank  S. 
Hasten,  and  S.  H.  Holding  for  petitioner. 

Messrs.  Harrington  Putnam  and  Fred- 
erick M.  Brown  for  respondent 

June  1,  1908.     Denied. 

George  H.  B  ajxanttne  et  a!..  Petitioner*,  T. 

Geohoi  O.  Fbxlikohutun  et  al.     [No. 

776.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

Messrs.  John  O.  Johnson,  Reynolds  D. 
Brown,  and  Malcolm  Lloyd,  Jr.,  for  petition- 


Abthtje  McMullen,  Petitioner,  v.  CRouxkx 

EnainKEBiso     Construction     Oompaht. 

[No.  777.] 

Petition  for  a  Writ  of  Certiorari  to  Unit- 
ed States  Circuit  Court  of  Appeals  for  the 
Second  Circuit, 

Messrs.  J.  Edgar  Bull  and  Livingston  Gif 
-ford  for  petitioner. 

No  appearance  for  respondent 

June  1,  1908.    Denied. 

United  States,  Petitioner,  ▼.  Boimra  Stekl 

Wool  Company.    [No.  779.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
-the  Second  Circuit 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  San- 
ford  for  Petitioner. 

Mr.  Albert  H.  Washburn  for  respondent 

June  1,  1908.    Denied. 

Romford  Chemical  Works,  Petitioner,  f , 
Hyoienic  Chemical  Co.  [No.  412.] 
Order  o(  Oct  28,  1907,  denying  petition 
tor  Writ  of  Certiorari  set  aside,  and  Writ  of 
Certiorari    to    the    United    States    Circuit 
•Court  of  Appeals  for  the  Third  Circuit 
Mr.  Philip  Mauro  for  petitioner. 
Mr.  Willard  Parker  Butler  for 
June  1, 1908.    Granted. 


Habet  B.  Mhlfobd,  Plaintiff  in  Error,  f. 

United  States.    [Not.  802,  603,  and  804.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

June    1,    1008.     Docketed    and  dismissed. 

Qunrnir  Gonzales,  Plaintiff  in  Error,  t. 
United  States  [No.  805];  Gertbudis 
Monttnola,  Plaintiff  In  Error,  v.  United 
States  [No.  806] ;  Gebtbudis  Moktinola, 
Plaintiff  in  Error,  T.  United  States  [No. 
807];  Joaquin  Celts,  Plaintiff  in  Error, 
v.  United  States  [No.  808];  Joaquin 
Celis,  Plaintiff  in  Error,  v.  United 
States  [No.  809] ;  and  C.  W.  Net  et  al., 
Plaintiff*  in  Error,  f.  United  States 
[No.  810.] 
In  Error  to  the   Supreme  Court  of  the 

Philippine  Islands. 
The  Attorney  General  and  the  Solicitor 

General  for  defendant  in  error. 
June  1, 1908.    Docketed  and  dismissed,  on 

motion  of  Mr.  Solicitor  General  Hoyt,  for 

the  defendant  in  error. 

Sol.  Cohn,  Plaintiff  in  Error,  v.  State  or 
Tennessee  [No.  811];  Ww.  Habtman, 
Plaintiff  in  Error,  v.  State  or  Tennessee 
[No  812);  and  Charles  Perkins  et  al., 
Plaintiffs  in  Error,  v.  State  or  Tennes- 
see [No.  813]. 
In   Error   to  the   Supreme   Court  of   the 

State  of  Tennessee. 
Mr.  Charles  T.  Catea,  Jr.,  for  defendant 

June  1,  1908.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  Charles  T. 
Catea,  Jr.,  for  the  defendant  in  error. 

Pedbo  Romebo,  Appellant,     t.  Caelos  Lb 

Brum  et  al.    [No.  814.] 

Appeal  from  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  Geo.  H.  Lamar  and  N.  B.  E.  Pettin- 
gill  for  appellees. 

June  1,  1908.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  George  H. 
Lamar,  for  the  appellees. 


Miguel    Guess  a.    Plaintiff    in    Error,    v. 

Carlos  Conde.    [No.  458.] 

In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

Mr.  Thomas  D.  Mott,  Jr.,  for  plaintiff  in 

Messrs.  Francis  H.  Dexter  and  Frederic  D. 
McKenney  for  defendant  in  error. 

June  1,  1906.  Dismissed  with  costs,  on 
authority  of  counsel  for  plaintiff  in  error, 
and  on  motion  of  Mr.  Frederic  D.  McKenney, 
for  the  defendant  in  error. 
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Ex  paste:  In  the  Mattes  or  William 
O'Gorman,  Jb.,  Petitioner.  [No.  7,  Origi- 
nal.] 

Petition  for  Writ  of  Mandamus. 
Mr.  Edward  B.  Whitney  for  petitioner. 
June   1,   1908.     Dismissed,  on  motion  of 

counsel  for  petitioner. 

Alfbed    Bebgfeldt,      Plaintiff  In  Error,  t. 

State  or  WAsmwaTOH.    [No.  314.] 

In  Error  to  the  Supreme  Court  of  the 
State  or  Washington. 

Mr.  Harold  Preston  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 
June  1,  1908.    Dismissed  with  oosta,  on 
motion  of  counsel  for  plaintiff  in  error. 


J.  0.  TUHKEB  CrPMSB  LUMBEB  COMPAHT  OT 

New  Jersey  and  New  Tors,  Plaintiff  in 

Error,  t.   Seaboard  Am  Lim  Raxlwat. 

(No.  369.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs.  H.  Biabee  and  Geo.  0.  Bedell  for 
plaintiff  in  error. 

Messrs.  J.  C.  Cooper  and  H.  A.  Herbert 
for  defendant  in  error. 

June  1,  1908.  Dismissed  with  costs,  on 
motion  of  counsel  for  the  plaintiff  in  error. 


Samcel    Bubak,    Appellant,    ▼.    Hm>    D. 

Campbell,  United  States  Msrjittatj,  et 

si.     [No.  438.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Michigan. 

Mr.   Bernard  B.   Selling  for  appellant 

No  appearance  for  appellees. 

June  1,  1908.  Dismissed  with  costs,  on 
motion  of  counsel  for  appellant. 

Milwaukee  Rubbeb  Works  Compart,  Pe- 
titioner, t.  Rubbeb  Tier  Wheel  Oomtakt, 
[No.  460.] 
On    Writ   of   Certiorari    to   the   United 

States    Circuit    Court    of    Appeals    for    the 

Seventh   Circuit 
Messrs.  John  C.  Spooner,  Charles  Qnarlea, 

and  J.  I*.  Bishop  for  petitioner. 
Mr.  Augustine  L.  Homes  for  respondent 
June  1,  1908.    Dismissed,  per  stipulation. 

National  Bank  or  Kentuoki,  or  Louis- 
ville, Appellant  ▼•  Frank  P.  James  et 
nL    [No.  7X2.] 
Appeal   from   the   Circuit  Court  of   the 

United  States  for  the  Eastern  District  of 

Kentucky. 
Mr.  Alex.  Pope  Humphrey  for  appellant 
No  appearanos  for  appellees. 
June  1,  1908.     Dismissed  with  costs,  a* 

motion  of  oounsol  for  the  appellant 
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